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Bier  v,  Gorrell. 

[80  WK8T  ViEGINIA,  95.J 

PtTBLio  Otfioers.  —  Db  Jubk  OFFICER,  who  has  been  kept  out  of  his  office 
by  the  introsion  of  another  person,  may  recover,  in  an  action  on  the  case 
against  such  intruder,  all  salary,  lawful  perquisites,  fees,  and  emoluments 
which  he  would  have  received  if  he  had  exercised  the  office,  less  the 
necessary  expenses  of  earning  them. 

Public  Officers  —  Statute  of  Liuitations.  —  Officer  de  Jure,  who  haa 
been  kept  out  of  his  office  by  an  intruder,  may  recover,  in  an  action  on 
the  case  against  the  latter,  all  profits  received  from  the  office  within  five 
years  prior  to  the  commencement  of  the  action,  but  not  thoae  received 
before  that  time. 

John  A.  Hutchinson  and  D.  D.  Johnson^  for  the  plaintiff  in 
error. 

/.  B.  Jackson  and  Oeorge  Loomis,  for  the  defendant  in  error. 

Snydeb,  J.  Action  of  trespass  on  the  case,  commenced 
April  30,  1884,  in  the  circuit  court  of  Pleasants  County,  by 
W.  E.  Bier  against  Oliver  Gorrell.  In  September,  1877,  the 
defendant  was  duly  appointed  and  qualified  as  sheriflf  of 
PleasaDts  County,  to  fill  the  vacancy  in  said  office  until  the 
election  and  qualification  of  a  sherifl"  to  fill  said  office  for  the 
unexpired  term,  which  ended  December  31, 1880.  At  the  gen- 
eral election  held  October  8,  1878,  the  plaintiff  was  elected  to 
fill  said  unexpired  term,  and  on  October  21, 1878,  he  qualified 
by  taking  the  oath  and  filing  the  bond  required  by  law.  The 
defendant  continued  to  hold  and  exercise  the  duties  of  said 
office,  and  by  legal  proceedings  contested  the  right  of  the 
plaintiff  to  hold  the  office.     In  December,  1878,  the  county 
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18  Bier  v.  Gorrell.  [W.  Virginia, 

court  reappointed  the  defendant  to  fill  the  office  for  the  unex- 
pired term.  In  the  contest,  the  county  court  decided  that  the 
plaintiff,  Dier,  was  ineligible,  and  his  election  void.  The  cir- 
cuit court  reversed  the  said  judgment  of  the  county  court,  and 
decided  that  Bier  was  entitled  to  the  office.  Upon  a  writ  of 
error,  taken  by  Gorrell,  this  court,  on  July  9,  1879,  affirmed 
the  said  judgment  of  the  circuit  court:  Gorrell  v.  Bier,  15 
W.  Va.  311.  On  August  2,  1879,  Gorrell  surrendered  the 
office  to  the  plaintiff,  Bier.  The  present  action  is  brought  to 
recover  from  the  defendant  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  defendant's  withholding  from  the 
plaintiff  the  said  office  during  the  period  from  October  8,  1878, 
to  August  2,  1879.  There  was  a  verdict  and  judgment  in  the 
circuit  court  in  favor  of  the  plaintiff  for  $466.91,  and  the  de- 
fendant obtained  this  writ  of  error. 

1.  There  was  a  general  demurrer  to  the  declaration,  which 
the  court  overruled,  and  this  is  the  first  error  assigned.  The 
declaration  is  irregular,  and  quite  informal;  so  much  so  that 
it  is  difficult  to  determine  whether  the  pleader  intended  it  for 
one  count  only  in  case,  or  for  two  counts, — one  in  case  and 
the  other  in  assumpsit.  In  its  first  paragraph  it  avers  that  the 
<iefendant  illegally  and  fraudulently  exercised  the  duties  of 
the  office,  and  received  the  fees,  commissions,  and  perquisites 
thereof,  to  the  amount  of  two  thousand  dollars,  which  of  right 
belonged  to  the  plaintiff,  and  which,  on  demand,  he  refused 
to  pay  to  the  plaintiff;  and  in  the  second  paragraph  it  avers 
that  the  plaintiff  demanded  of  the  defendant  to  desist  from 
the  exercise  of  the  duties  of  the  office,  and  to  turn  over  to  him 
the  books  and  papers  belonging  thereto;  that  the  defendant 
failed  to  do  so,  but,  well  knowing  the  premises,  he  continued 
to  exclude  the  plaintiff  from  said  office,  and  to  exercise  the 
■duties,  and  to  appropriate  to  himself  the  fees,  commissions, 
and  perquisites  thereof,  to  the  amount  of  two  thousand  dollars; 
whereby  the  plaintiff  has  sustained  damages,  etc. 

Taking  the  whole  declaration  together,  I  think  it  must  be 
regarded  as  consisting  of  but  a  single  count  in  case.  Neither 
of  its  paragraphs  avers  any  promise  on  the  part  of  the  de- 
fendant. Such  an  averment  is  essential  in  assumpsit.  If  the 
declaration  did,  in  fact,  contain  two  counts,  one  in  case  and 
the  other  in  assumpsit,  it  would  be  clearly  bad,  because  actions 
founded  on  tort  can  never  be  joined  with  actions  on  contracts: 
4  Rob.  Pr.  875.  It  seems  to  me,  however,  that  there  is  no 
fiuch  misjoinder  in  this  case. 
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The  question  then  arises,  Does  this  declaration  state  a  legal 
cause  of  action?  It  seems  to  Ije  well  settled  that  a  de  jure 
oflScer,  who  has  been  kept  out  of  his  oflSce  by  the  intrusion  of 
another  person,  may  by  action  recover  from  such  person  for 
the  injury  sustained  by  him,  and  that  in  such  action  the  law- 
ful perquisites  which  the  plaintiff  would  have  received  if  he 
had  exercised  the  office  are  the  proper  measure  of  his  recov- 
ery. The  common-law  form  of  action  in  such  cases  was  on 
the  case  of  the  assize:  Boyter  v.  Dodsworth,  6  Term  Rep.  681; 
Auditors  etc.  v.  Benoit,  20  Mich.  176;  4  Am.  Rep.  382. 

It  seems  to  be  a  principle  of  natural  justice,  as  well  as  law, 
that  where  one  person  has  injured  another,  or  received  the 
compensation  which  in  equity  and  good  conscience  belongs  to 
another,  he  may  be  required  by  action  to  account  to  such 
other  for  the  injury  done  him.  In  like  manner  will  an  in- 
truder in  office  be  required  to  account  to  the  legal  officer  for 
injury  done  by  the  intrusion.  The  legal  right  to  an  office 
confers  the  right  to  receive  and  appropriate  the  fees  and  per- 
quisites legally  incident  thereto.  When  such  officer  performs 
the  duties  of  his  office,  he  may  demand  and  receive  the  com- 
pensation therefor  allowed  by  law,  and  he  is  as  fully  entitled 
to  such  compensation  as  he  would  be  in  any  other  case  enti- 
tled to  pay  for  skill  and  labor  done  for  another  at  his  request. 
The  legal  fees  and  emoluments  of  an  office  are  a  part  thereof, 
and  belong  to  the  rightful  incumbent;  and  where  a  person 
receives  such  fees  and  emoluments  on  the  pretense  of  title  to 
the  office,  the  de  jure  officer  may  recover  the  profits  of  the 
office  from  him  by  an  action  of  assumpsit  for  money  had  and 
received  to  his  use:  Arris  v.  Stukely,  2  Mod.  260;  Mayjield  v. 
Moore,  53  111.  428;  5  Am.  Rep.  52. 

Where  the  office  is  one  with  a  fixed  salary  attached  to  it, 
the  officer  will  be  entitled  to  recover  the  entire  official  salary, 
without  any  deduction  for  the  services  of  the  incumbent,  or 
for  what  he  may  have  earned  himself  while  ousted:  People 
V.  Miller,  24  Mich.  458;  9  Am.  Rep.  131;  Comstock  v.  Orand 
Rapids,  40  Mich.  397;  Dolan  v.  Mayor,  68  N.  Y.  274. 

Such,  however,  is  not  the  case  when  the  compensation  af- 
fixed to  the  office  is  made  to  depend  upon  fees  for  services 
rendered  to  the  public  and  to  individuals.  In  such  case  the 
officer  is  entitled  to  recover  from  an  incumbent,  acting  under 
an  apparent  claim  of  title,  only  the  profits  of  the  office;  that 
is,  the  fees  and  perquisites,  less  the   necessary  expenses  of 
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earning  them:  Mayfield  v.  Moore,  53  111.  428;  5  Am.  Rep.  52j 
Sedgwick  on  Damages,  G59,  note. 

The  form  of  action  in  mo8t  of  the  cases  I  have  been  able  to 
find  has  been  assumpsit  for  money  had  and  received  to  the  use 
of  the  plaintiff;  but  inasmuch  as  the  original  action  in  cases 
of  this  kind  was  on  the  case  of  assize,  which  was  an  action  in 
tort,  I  cannot  see  why  an  action  on  the  case  as  well  as  assiimpsit 
docs  not  now  lie.  In  Boyter  v.  Dodsworth,  6  Term  Rep.  683, 
Lord  Kenyon,  C.  J.,  says:  "If  there  had  been  certain  fees 
annexed  to  the  discharge  of  certain  duties  belonging  to  this 
office,  and  the  defendant  had  received  them,  an  assize  would 
have  lain;  and  the  action  for  money  had  and  received  to  re- 
cover fees  has  always  been  considered  as  being  substituted  in 
the  place  of  an  assize."  In  many  cases  assuvipsit  and  case 
are  convertible  actions.  Where  there  has  been  tortious  taking 
and  conversion  of  goods,  the  owner  may  bring  either  trespass 
for  the  taking,  or  he  may  waive  the  tort  and  bring  assumpsit 
for  their  value:  Maloney  v.  Barr,  27  W.  Va.  381.  And  under 
our  statute  case  may  be  maintained  in  any  action  where  tres- 
pass would  lie:  Code,  sec.  8,  c.  103.  It  seems  to  me,  there- 
fore, that  the  plaintiff's  declaration  is,  in  substance,  sufficient, 
and  that  the  demurrer  thereto  was  rightly  overruled. 

2.  The  next  assignment  of  error  that  we  deem  it  necessary 
to  consider  is  in  relation  to  the  statute  of  limitations.  The 
defendant,  having  pleaded  the  statute,  asked  that  the  court 
instruct  the  jury  that  it  was  incumbent  upon  the  plaintiff  to 
satisfy  the  jury  that  the  defendant  received  and  collected  the 
fees  and  emoluments  of  office  sought  to  be  recovered,  within 
five  years  before  the  time  this  action  was  commenced.  The 
court  gave  the  instruction,  with  this  addition:  "  But  the  right 
of  action  accrued  to  the  plaintiff  on  July  9, 1879,  the  time  when 
the  judgment  of  the  supreme  court  was  rendered  in  the  case 
referred  to  in  the  evidence."  The  defendant  excepted  to  this 
modification  of  the  instruction,  and  now  insists  that  it  was 
erroneous.  In  an  action  of  assumpsit  upon  a  running  account 
of  separate  items,  gotten  at  different  dates,  the  rule  is  well 
settled  that  the  cause  of  action  accrues  upon  each  item  at  the 
time  it  was  gotten,  and  the  statute  begins  to  run  as  to  such 
item  from  that  time;  and  if  action  is  not  brought  within  the 
statutory  limit,  such  item  w'M  be  barred,  although  other  items 
of  the  account  may  be  within  the  statutory  period  at  the  time 
J  action  brouglit  and  not  so  barred.  The  same  general  rule 
applies  in  cases  of  tort.     Each  separate  trespass  or  wrongful 


June,  1887.]  Bier  v.  Gorrell.  21 

act  constitutes  a  cause  of  action,  unless  it  be  an  act  which  does 
not  of  itself  cause  an  injury  or  damage.  As,  for  instance,  if 
one  dig  a  pit  in  the  highway,  all  the  world  cannot  sue  him, 
but  only  he  who  falls  into  it.  Therefore  the  person  who  falls 
into  it  has  no  cause  of  action  until  he  gets  hurt  by  it,  although 
the  pit  was  dug  long  before.  But  in  all  cases  where  the  wrong- 
ful act  of  itself  causes  an  injury  or  loss,  the  cause  of  action  as 
to  that  injury  or  loss  accrues  at  once,  and  each  successive  in- 
jury or  loss,  although  resulting  from  the  same  wrong  or  act 
of  the  defendant,  will  constitute  a  separate  cause  of  action;  and 
the  statute  will  begin  to  run,  in  every  instance,  from  the  time 
the  right  of  action  accrued  for  each  separate  injury  or  loss: 
1  Rob.  (New)  Pr.  478,  479,  and  cases  cited. 

In  the  case  at  bar  the  cause  of  action  accrued  to  the  plain- 
tiff at  the  time  the  defendant  unlawfully  excluded  him  from 
his  oflfice,  which  was  October  21,  1878,  the  date  at  which  he 
qualified  and  filed  his  bond  as  sheriff  of  the  county;  and  not 
July  9,  1879,  the  time  the  contest  for  the  oflfice  was  finally 
judicially  determined  by  the  supreme  court  of  appeals.  The 
defendant  was  appointed  to  hold  the  office  until  his  successor 
was  qualified,  and  as  soon  as  this  was  done  his  right  to  hold 
the  oflfice  ceased,  and  the  right  of  the  plaintiff  to  hold  it  be- 
came complete.  The  title  of  the  plaintiff  was  as  complete 
then  as  it  ever  was,  and  no  subsequent  act  lent  the  least  force 
to  his  right  to  the  ofiice.  The  decision  of  the  supreme  court 
was  simply  the  judicial  determination  of  a  fact.  It  did  not 
create  a  fact  or  right,  and  was  therefore  no  more  potent  to  con- 
fer the  right  to  the  office  than  was  the  decision  of  the  circuit 
court,  or  that  of  the  county  court.  The  court,  on  the  evidence, 
declared  the  title,  but  did  not  confer  it.  The  plaintiff  was  en- 
titled to  the  office,  and  its  fees  and  emoluments,  from  the  time 
of  his  qualification,  and  the  defendant  was  liable  to  account 
to  him  for  them  from  that  date  until  he  ceased  to  act  and 
receive  the  fees  and  perquisites  of  the  office:  May  field  v.  Moore, 
53  111.  428;  5  Am.  Rep.  55.  Each  day  the  defendant  usurped 
the  office,  and  each  fee  or  perquisite  received  by  him  consti- 
tuted a  cause  of  action.  Hence  it  follows  that  whatever  profits 
the  defendant  received  from  the  office  within  five  years  from 
the  commencement  of  this  action  the  plaintiff  is  entitled  to 
recover.  This  conclusion  makes  it  apparent  that  the  circuit 
court  erred  in  modifying  the  instruction  as  it  did.  The  points 
already  decided  obviate  the  question  raised  by  the  other  assign- 
ments of  error,  and  render  it  unnecessary  to  pass  upon  them. 
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For  the  "error  aforesaid,  the  judgment  of  the  circuit  court  is 
reversed,  the  verdict  of  the  jury  set  aside,  and  the  case  re- 
manded for  a  new  trial.  

OrnoKR  DS  JmtB  mat  Recover  from  an  intntder  the  salary,  fees,  and 
emoluments  which  belong  to  the  office,  less  the  necessary  expense  of  earning 
them:  Mayfield  v.  Moort,  53  III.  428;  6  Am.  Rep.  52;  PtopU  v.  Miller,  24 
Midi.  458;  9  Am.  Rep.  131;  NichoU  v.  MacLean,  101  N.  Y.  526;  54  Am. 
Kci  730;  KtMcl  v.  Zeiter,  102  N.  Y.  114;  55  Am.  Rep.  769;  Glascock  v. 
Lyon.^,  20  Ind.  1 ;  83  Am.  Dec.  299,  note  303.  Bat  sureties  on  the  official 
l>ond  of  a  sheriff  de  facto  are  not  liable  under  the  statutes  of  Tennessee  to  the 
BhcrifTJe^'Kre,  upon  his  recovery  of  theo£Sce,  for  fees,  salary,  or  other  emolu- 
ments of  the  office,  which  were  received  by  the  intruder  while  wrongfully  ex- 
ercising the  fonotiona  of  the  office:  Ovrry  v.  Wright,  86  Tenn.  636. 
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Eqihtt  —  MAR.snAi.iWQ  Assets  —  Scbroqation.  —  Creditor  who  has  two 
funds  open  to  him,  while  another  creditor  has  but  one,  cannot  take  the 
latter  fund  without  placing  that  one  exclusively  within  his  reach  at  the 
disposal  of  the  creditor  whom  ho  has  deprived  of  the  means  of  payment. 
If  he  refuses  or  neglects  to  fulfill  this  duty,  equity  will  decree  subro- 
gation. 

Equitt  —  Marshaling  Assets.  —  Rule  that  when  a  creditor  has  a  lien  on 
two  funds,  and  another  creditor  has  a  subsequent  lien  on  one  of  the 
funds  only,  equity  will  require  the  former  to  resort,  in  the  first  instance, 
to  the  fund  upon  which  the  subsequent  creditor  has  no  lien,  for  the  sat- 
isfaction of  his  debt,  is  subject  to  the  qualifications  that  such  course 
must  appear  to  be  uecessary  fur  the  payment  and  satisfaction  of  both 
debts,  and  must  not  operate  to  prejudice  the  rights  of  the  first  creditor 
to  the  double  fund.  Neither  must  there  be  any  reasonable  doubt  of  the 
sufficiency  of  the  one  fund  to  satisfy  the  debt  of  the  first  creditor. 

Bquity  —  Maiuiialinq  Assets  —  Subroqation. — Where  creditor  can  re- 
sort to  two  funds  for  payment,  while  another  creditor  can  resort  to  but 
one  of  them,  the  first  creditor  cannot  be  delayed  in  enforcing  his  debt, 
but  may  resort  to  the  fund  most  easily  accessible,  and  the  other  creditor 
who  has  been  prevented  from  resorting  to  that  fund  mast  take  hia  place 
as  to  the  other. 

J.  Hop.  Woods,  for  the  appellants. 

T.  A.  Bradford,  for  the  appellee. 

Jon.NsoN,  President.  In  1881,  R.  E.  Hudkins  and  D.  C. 
Hudkins  obtained  from  the  judge  of  the  circuit  court  of  Bar- 
bour County  an  injunction  restraining  the  collection  of  a  judg- 
ment.    By  the  bill  it  appears  that  Simon  Ward,  who  sued  for 
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the  use  of  Crim  and  Woodford,  recovered  on  the  twenty-eighth 
day  of  October,  1881,  in  the  circuit  court  of  said  county,, 
against  the  said  Hudkins  and  Brother,  a  judgment  for  $1,575.31,. 
and  costs;  that  long  before  that  time  said  Ward  was  indebted: 
to  said  Hudkins  and  Brother  in  the  sum  of  $1,055,  for  which 
he  had  executed  his  note,  dated  the  fourteenth  day  of  January,. 
1881;  that  this  note  was  executed  to  R.  E.  Hudkins  alone,  but 
in  fact  the  debt  was  due  to  the  plaintiffs  jointly.  The  plain- 
tiffs say  that  they  did  not  attempt  to  set-off  said  note  in  the- 
action  at  law,  because  it  was  not  then  due.  The  bill  further 
charges  that  Ward  is  insolvent  and  has  left  the  state  of  West 
Virginia.  The  bill  tenders  the  residue  of  the  money  due  on  the- 
said  judgment  after  applying  the  $1,055  as  a  set-off  against  it, 
and  prays  that  said  set-off  may  be  made,  and  for  an  injunc- 
tion against  said  judgment  and  for  general  relief. 

J.  N.  B.  Crim  and  A.  M.  Woodford  filed  their  joint  answer 
to  the  bill,  averring  the  recovery  of  the  judgment  in  the  namo 
of  Ward  for  their  use,  and  admitting  the  insolvency  of  the- 
defendant,  and  that  he  had  left  the  state,  but  denying  that 
the  $1,055  was  due  to  the  plaintiffs  jointly.  They  also  aver 
that  on  the  8d  of  March,  1881,  the  said  Ward  executed  a 
deed  to  Luther  C.  Elliot,  trustee,  conveying  750  acres  of 
valuable  land,  worth  $18,000  or  $20,000,  to  secure  to  R.  E. 
Hudkins  the  payment  of  the  $1,055,  which  he  desires  set. 
off  against  their  judgment;  that  said  deed  was  immediately 
recorded,  and  is  an  ample  security  for  the  said  plaintiffs'  de- 
mand against  said  Ward.  The  answer  also  avers  that  after 
the  execution  of  the  deed  of  trust  Ward  assigned  his  claim  to^ 
said  Crim  and  Woodford,  upon  which  the  judgment  against 
Hudkins  and  Brother  was  recovered;  that  after  the  execu- 
tion of  said  trust  the  said  Ward  executed  other  deeds  of  trust 
and  confessed  large  judgments  to  secure  other  debts,  and 
thereby  further  encumbered  his  said  real  estate  to  the. 
amount  of  not  less  than  $15,000,  and  left  the  state,  so  that  un- 
less the  respondents  can  collect  their  said  judgment  against 
the  plaintiffs  or  be  subrogated  to  their  rights  in  the  said 
trust  deed,  they  will  be  compelled  to  lose  the  $1,055  and 
interest.  They  therefore  claim  that  the  plaintiffs  have  no- 
right  to  have  the  said  $1,055  and  interest  set  off  against 
their  judgment;  that  plaintiffs  are  amply  secured  as  to  that 
amount  by  the  trust  deed;  that  they  have  no  right  to  aban- 
don that  security  at  the  expense  of  the  respondents;  that 
they  are  entitled  at  least  to  be  subrogated  to   the  rights   of 
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the  plaintiffs  in  the  deed  of  trust,  which  they  deem  an  ample 
Bccurity.  They  pray  that  the  injunction  be  dissolved,  or  if 
the  plaintiffs  are  entitled  to  the  set-off,  that  they  may  be  sub- 
rogated to  the  rights  of  the  plaintiffs  in  said  deed  of  trust. 
The  deed  of  trust  is  exhibited  with  the  answer. 

The  deposition  of  R.  E.  Hudkins  was  taken,  in  which  he 
proves  that,  although  the  $1,055  note  was  executed  to  him 
alone,  yet  the  debt  was  due  to  his  brother  and  himself  jointly. 
There  was  a  general  replication  to  the  answer  of  the  defend- 
ants, and  no  depositions  were  taken  for  the  defendants. 

On  the  twenty-third  day  of  July,  1885,  the  case  was  heard, 
and  the  court  permitted  the  set-off  to  be  made,  and,  as  the 
residue  had  been  paid  to  the  defendants  Woodford  and  Crim, 
perpetually  enjoined  the  judgment  and  decreed  costs  against 
the  defendants,  but  did  not  subrogate  the  said  defendants  to 
the  rights  of  the  plaintiffs  in  the  deed  of  trust.  From  this 
decree  Crim  and  Woodford  appealed. 

The  aim  of  a  court  of  equity  as  regards  the  payment  of 
debts  is  equality, — that  the  assets  shall  be  so  distributed  as 
to  satisfy  all  the  creditors;  and  a  creditor  will  not  be  allowed 
arbitrarily  to  defeat  this  rule  by  throwing  the  whole  burden 
on  a  particular  fund.  This  results  from  the  dictates  of  nat- 
ural justice,  that,  where  there  is  enough  for  all,  it  shall  be  so 
distributed  as  to  give  to  each  his  due.  A  creditor,  who  has  two 
funds  open  to  him,  while  another  creditor  has  but  one,  ob- 
viously sliould  not  take  the  latter  fund  without  placing  the 
fund,  which  is  exclusively  within  his  reach,  at  the  disposal  of 
the  creditor,  whom  he  has  deprived  of  the  means  of  payment. 
And  if  he  neglects  or  refuses  to  fulfill  this  duty,  it  may  be 
enforced  by  a  decree  of  subrogation:  2  Lead.  Cas.  Eq.  1255, 
note.  The  principle  on  which  a  court  of  equity  proceeds  in 
marshaling  assets  is,  that  a  creditor  having  a  choice  of  two 
funds  ought  to  exercise  his  right  of  election  in  such  a  manner 
as  not  to  injure  other  creditors,  who  can  resort  to  only  one  of 
these  funds.  But  if,  contrary  to  equity,  he  should  so  exer- 
cise his  legal  rights  as  to  exhaust  the  fund  to  which  alone 
other  creditors  can  resort,  then  these  other  creditors  will  be 
placed  by  ji  court  of  equity  in  his  situation,  so  far  as  he  has 
applied  their  funds  to  the  satisfaction  of  his  claim:  Marshall, 
C.  J.,  in  AUton  v.  Munford,  1  Brock.  266. 

In  Crallc  v.  Mccm,  8  Gratt.  496,  the  testator  had  given  a 
l>ond  to  indemnify  an  indorser,  and  the  holder  of  the  note  was 
allowed  to  stand  in  the  place  of  the  indorser,  and  be  paid  as  a 
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creditor  by  specialty  out  of  the  real  assets,  although  the  in- 
dorser  had  not  been  compelled  to  pay  the  note.  See  also  York 
&  J.  Steamboat  Co.  v.  Jersey  Co.,  1  Hopk.  Ch.  460;  Hawley  v. 
Mancius,  7  Johns.  Ch.  174;  Evertson  v.  Booth,  19  Johns.  485; 
Ramsey's  Appeal,  2  Watts,  228;  27  Am.  Dec.  301. 

In  Brinkerhof  v.  Marvin,  5  Johns.  Ch.  321,  the  bill  stated 
that  in  July,  1819,  J.  and  Z.  Taylor,  of  Saratoga,  being  largely 
indebted  to  the  plaintiff  for  goods  sold  to  them,  executed  a 
bond  to  the  plaintiff  for  the  amount  due,  with  warrant  of 
attorney  to  confess  judgment  thereon;  that  judgment  was 
entered  up  in  the  supreme  court  on  the  bond  the  27th  of  No- 
vember, 1819;  that  on  the  3d  of  January,  1820,  the  defend- 
ants, W.  J.  and  A.  Marvin,  entered  up  a  judgment  against 
J.  Taylor  by  confession,  on  filing  special  bail,  without  a  writ 
or  declaration  or  a  cognovit  actionem,  for  $5,755.60  collateral 
security  for  indorsements  then  made  and  thereafter  to  be 
made  for  J.  and  Z.  T.,  and  for  money  then  due  or  thereafter 
to  be  due;  that  the  defendants  had  at  that  time  indorsed  a 
note  given  to  J.  and  Z.  T.  for  goods  previously  purchased; 
that  on  the  7th  of  April,  1820,  the  defendants  entered  up  an- 
other judgment  against  Z.  T.  for  the  like  sum  of  $5,755.60,  on 
filing  a  special  bail  and  a  cognovit  actionevi  in  like  manner, 
which  was  given  as  security  for  the  purposes  above  mentioned 
for  partnership  debts  of  J.  and  Z.  T.;  that  the  defendants  is- 
sued execution  on  these  judgments  in  the  counties  of  New 
York,  Washington,  and  Saratoga,  in  which  personal  property 
of  J.  and  Z.  T.  was  taken  and  sold.  The  bill  charged  that 
the  defendants  colluded  with  J.  and  Z,  T.  to  defeat  the  just 
claims  of  the  plaintiffs;  that  the  purchase  of  goods  was  color- 
able, or  for  an  inadequate  amount,  and  that  J.  and  Z.  T.  were 
never  indebted  to  the  defendants  in  the  full  sum  directed  to 
be  levied  on  the  executions  so  issued,  and  that  the  defend- 
ants held  personal  securities  of  J.  and  Z.  T.  to  a  large  amount; 
that  the  defendants  have  caused  the  real  estate  of  J.  and  Z.  T. 
to  be  advertised  for  sale  under  their  judgments  and  execu- 
tions; that  the  defendants  insist  on  the  priority  of  the  lien  of 
their  judgments  under  an  order  of  the  supreme  court  directing 
said  judgments  to  be  first  satisfied,  etc.  The  bill  prayed  for 
an  injunction  and  a  discovery.  The  defendants  answered  the 
bill,  and  among  other  defenses  relied  on  is  this,  that  the  de- 
fendants had  offered  to  assign  their  judgments  to  the  plain- 
tiffs, and  to  put  them  completely  in  their  place,  on  being  paid 
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tho  principal,  interest,  and  costs  due  to  them,  which  offer  was 
refused,  but  which  they  now  repeated. 

Tho  chancellor  said:  "The  defendants,  in  their  answer,  offer 
to  give  the  plaintiffs  entire  substitution,  which  would  apply 
as  well  to  that  bond  and  mortgage  as  to  the  judgment.  This 
is  all  that  tho  plaintiffs  can  reasonably  ask  for;  and  it  would 
not  be  equitable  to  detain  the  defendants  from  their  remedy 
under  the  judgment  until  they  had  engaged  in  and  concluded 
a  litigation  as  to  a  personal  security  of  such  doubtful  rights 
and  uncertain  results.  The  defendants  have,  therefore,  shown 
themselves  to  be  creditors  of  J.  and  Z.  T.  with  equal  equity  to 
the  plaintiffs;  and  they  have  a  legal  preference,  by  the  decis- 
ion of  tho  supremo  court,  of  which  they  ought  not  and  cannot, 
upon  safe  and  sound  principles,  be  deprived  by  this  court. 
I  shall  accordingly  grant  tho  motion  to  dissolve  the  injunc- 
tion, unless  the  plaintiff  shall,  in  twenty  days,  elect  to  pay  to 
the  defendants  tho  debt  and  costs  claimed  by  them,  and  shown 
by  their  answer  to  bo  due,  and  the  costs  of  this  suit;  and  in 
that  case,  tho  amount  is  to  be  ascertained  and  tho  costs  taxed 
by  a  master,  and  tho  judgment  and  the  bond  and  mortgage  to 
bo  assigned." 

In  Ilerriman  v.  Skillman,  33  Barb.  378,  it  was  decided  that 
the  general  principle  is,  that  when  a  creditor  has  a  lien  on 
two  funds  for  tho  same  debt,  and  another  creditor  has  a  sub- 
sequent lien  on  one  of  the  funds  only,  equity  will  require  the 
former  to  resort  in  the  first  instance  to  the  fund  upon  which 
the  subsequent  creditor  has  no  lien  for  the  satisfaction  of  his 
debt.  The  rule,  however,  is  subject  to  some  qualifications. 
Such  a  course  must  appear  to  be  necessary  for  the  payment 
and  satisfaction  of  both  debts,  and  it  must  not  operate  to 
prejudice  tho  rights  of  tho  first  creditor  to  tho  double  fund. 
Neither  must  there  bo  any  reasonable  doubt  of  tho  sufficiency 
of  tlie  one  fund  to  satisfy  the  debt  of  tho  first  creditor.  When 
in  a  foreclosure  suit  brought  by  the  holder  of  the  first  lien 
there  is  reason  to  think  that  both  the  real  estate  mortgaged 
and  certain  personal  securities  which  are  subject  to  the  plain- 
tiff's lien  would,  if  brought  to  sale,  be  insufficient  to  pay  tho 
debt  and  interest  due  from  the  mortgagor,  the  equitable  rule 
does  not  apply  in  favor  of  subsequent  mortgagees  or  judgment 
creditors.  In  such  circumstances,  all  that  tho  subsequent 
encumbrancers  have  a  right  to  claim  is  a  judgment  awarding 
to  them,  after  the  payment  of  the  plaintiff's  debt,  the  right  in 
the  order  of  the  priority  of  their  respective  liens  to  be  subro- 
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gated  to  the  plaintiff  in  respect  to  the  eecurities  then  held  by 
him. 

In  Woollcocka  v.  Hart,  1  Paige,  185,  the  plaintiflf  was  a  judg- 
ment and  execution  creditor  of  James  Dreamer.  The  defend- 
ant had  also  an  older  judgment  and  execution  against  the 
same  person,  and  Dreamer  had  not  suflScient  property  in  the 
state  to  satisfy  both.  The  defendant  had  also  an  assignment 
of  certain  real  and  personal  property  in  New  Jersey  as  collat- 
eral security  for  his  debt,  which  in  his  answer  he  alleged  was 
subject  to  a  prior  mortgage,  and  that  the  title  thereto  was 
doubtful.  The  complainant  applied  to  him  to  delay  a  sale 
under  the  execution,  and  apply  the  Jersey  security  in  the  first 
place  in  satisfaction  of  the  debt.  This  was  declined  by  the 
defendant;  but  he  offered  to  assign  his  judgment  and  all  the 
collateral  security  which  he  held  over  to  the  complainant,  if 
he  would  pay  the  amount  due  to  him  on  the  judgment,  which 
amount  he  offered  to  warrant  to  be  due.  The  complainant 
declined  this  offer,  and  filed  his  bill  and  obtained  an  injunc- 
tion. The  chancellor  said:  "Under  the  circumstances  of  the 
case,  the  defendant  was  not  obliged  to  delay  the  collection  of 
his  debt  until  he  could  apply  the  proceeds  of  the  Jersey  prop- 
erty. The  assignment  of  the  Jersey  property,  although  abso- 
lute on  its  face,  was  only  a  mortgage;  and  of  course  no  good 
title  can  be  given  until  a  foreclosure  of  the  equity  of  redemp- 
tion against  Dreamer.  It  would  be  inequitable  for  the  court 
to  compel  him  to  submit  to  that  delay,  when  he  offers  to  give 
the  complainant  all  the  benefit  which  can  be  derived  from 
that  collateral  security,  by  assigning  it  to  him,  together  with 
the  judgment,  on  receiving  the  amount,  which  he  is  entitled  to 
collect  immediately  by  a  sale  on  his  execution.  The  injunc- 
tion must  be  dissolved,  unless  the  complainant,  within  ten 
days  after  service  of  a  copy  of  the  order  to  be  entered  in  this 
cause,  pays  to  the  defendant  or  his  solicitor  the  amount  of  the 
defendant's  execution,  and  interest,  on  the  terms  of  the  offer 
contained  in  the  answer." 

In  this  case,  it  appears  that  on  the  fourteenth  day  of  Janu- 
ary, 1881,  Simon  Ward  was  indebted  to  R.  E.  Hudkins  and 
Brother  in  the  sum  of  $1,055;  that  on  the  third  day  of  March, 
1881,  he  executed  a  deed  of  trust  on  a  large  tract  of  land  to 
secure  said  debt,  wliich  deed  was  recorded  on  the  fifth  day 
of  March,  1881.  On  the  twenty-eighth  day  of  March,  1881, 
Simon  Ward,  for  the  use  of  Crim  and  Woodford,  recovered  a 
judgment  against  Hudkins  and  Brother  for  $1,575.31.     The 
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eaid  Crim  nnd  Woodford  proceeded  in  the  name  of  Ward  to 
collect  the  amount  of  this  judgment  by  execution.  On  the 
4th  of  November,  1884,  the  injunction  was  granted.  The  de- 
fendants resisted  the  set-off,  and  asked  that,  if  it  was  allowed, 
Ihcy  might  bo  subrogated  to  the  rights  of  the  plaintiffs  in  the 
deed  of  trust.  The  court  allowed  the  set-off,  but  said  nothing 
as  to  the  subrogation.  The  question  as  to  the  defendant's 
right  to  subrogation  was  clearly  in  issue,  and  it  was  silently 
denied  to  them.  Was  this  equitable?  Hudkins  and  Brother 
had  two  funds  to  which  they  could  resort  for  payment.  They 
could  set  off  the  $1,055,  or  they  could  resort  to  their  deed  of 
trust.  Shortly  after  the  deed  of  trust  was  given,  Crim  and 
Woodford  bought  the  claim  against  them.  The  $1,055  was 
properly  set  off,  because,  as  we  have  seen,  Hudkins  and  Brother 
could  not  bo  delayed  in  the  collection  of  their  claim;  but  in 
equity  they  ought  to  have  offered  to  assign  to  Crim  and  Wood- 
ford this  claim  against  Ward.  Crim  and  Woodford  were  com- 
pelled to  pay  them  the  $1,055  by  having  it  setoff,  and  then 
surely  under  the  principles  of  equity  they  were  entitled  to  be 
subrogated  to  their  rights,  whatever  they  might  be  under  the 
deed  of  trust.  They  certainly  had  equal,  if  not  superior,  equity 
to  the  subsequent  lienors,  if  there  were  any,  on  Ward's  land; 
and  they  were  prior  in  time.  They  could  not  be  compelled  to 
allow  the  $1,055  to  bo  set  off  without  at  the  same  time  being 
placed  in  the  shoes  of  Hudkins  and  Brother  as  to  the  trust. 
The  court  refused  to  require  this,  and  whether  they  could 
claim  it  or  not,  they  would  be  met  with  the  claim  that  under 
the  pleadings  in  this  cause  the  court  had  necessarily  decided 
they  were  not  entitled  to  subrogation. 

The  decree  of  the  circuit  court  is  reversed,  with  costs  against 
Hudkins  and  Brother,  and  this  court  proceeding  to  render  such 
decree  as  the  circuit  court  should  have  rendered,  the  same  de- 
cree is  entered,  with  this  important  addition  thereto:  "  But  the 
defendants,  J.  N.  B.  Crim  and  A.  M.  Woodford,  are  hereby 
subrogated  to  all  the  rights  and  interest  of  R.  E.  Hudkins, 
and  R.  E.  Hudkins  and  Brother,  in  and  to  the  deed  of  trust 
executed  on  the  third  day  of  March,  1881,  by  Simon  Ward  to 
Luther  C.  Elliot,  trustee,  to  secure  R.  E.  Hudkins  the  sum  of 
$1,055,  di.o  by  single  bill  of  date  January  14,  1881,  with  in- 
terest thereon  from  the  date  thereon,  which  deed  was  recorded 
in  the  county  of  Barbour  on  the  fifth  day  of  March,  1881,  a 
copy  of  which  is  filed  as  an  exhibit  with  the  answer  of  the  de- 
fendants in  this  cause." 
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As  to  the  reversal  of  the  decree  with  costs,  my  associates  do 
not  agree  with  me  that  it  sufficiently  appears  that  the  error 
was  to  the  prejudice  of  the  appellants,  and  that  they  suffered 
more  than  one  hundred  dollars  damages,  notwithstanding  the 
fact  that  it  is  admitted  that  Ward  is  insolvent,  and  it  does  not 
appear  that  there  were  no  other  liens  on  his  land,  when  the  deed 
of  trust  filed  with  the  defendant's  answer  was  recorded,  there 
being  a  general  replication  to  the  answer,  and  no  proof  or  evi- 
dence as  to  these  facts.  It  seems  to  me  that  in  this  state  of 
facts,  and  in  the  absence  of  anything  to  the  contrary,  it  must 
be  presumed  that  the  deed  of  trust  is  worth  its  face.  My  asso- 
ciates think  that  under  the  circumstances  of  this  case  there  is 
no  such  presumption,  and  that  it  should  affirmatively  appear 
that  the  appellants  were  prejudiced.  This  fact  not  appearing, 
as  they  think,  the  decree  is  corrected  as  above  indicated,  and 
affirmed,  with  costs  to  the  appellee,  and  one  cent  damages. 


Marshaling  Assets.  —  Doctrine  of  as  Applied  where  a  creditor  may 
resort  to  two  funds  for  payment,  while  another  creditor  may  resort  to  but 
one  of  them,  is  stated  in  General  Ins.  Co.  v.  United  States  Ins.  Co.,  10  Md.  517; 
69  Am.  Dec.  174,  and  note  181;  CarUr  v.  Neal,  24  Ga.  136;  71  Am.  Dec.  136, 
note  142;  Dickson  v.  Cfiom,  6  Iowa,  19;  71  Am.  Dec.  382,  and  note  387; 
Ellis  V.  Temple,  4  Cold.  315;  94  Am.  Dec.  200;  Cumminga's  Appeal,  25  Pa.  St. 
268;  64  Am.  Dec.  695;  Georgia  Clumical  Works  v.  Cartledge,  77  Ga.  547;  4  Am. 
St.  Rep.  96,  and  note  98. 

Where  a  Vendor's  Lien  is  Retained  to  Secure  the  Payment  of  several 
bonds  given  for  the  purchase-money  of  lands,  suid  a  judgment  is  obtained  at 
law  by  the  assignee  of  one  of  said  bonds  against  the  principal  on  said  bond 
and  his  surety,  the  surety  cannot  come  into  a  court  of  equity  and  compel 
such  assignee  to  exhaust  his  vendor's  lien  before  enforcing  the  collection  of 
his  judgment  by  execution  against  the  surety,  although  it  is  shown  that  the 
principal  debtor  is  insolvent:  Armstrong  v.  PooU,  30  W.  Va.  666. 


Straughan  V.  Hallwood. 

rso  West  Viboinia,  274.] 
CoNiTiiCT  OF  Laws  —  Action  to  Compel  Retttrn  oir  Pbopkbtt  to  State  — 
Power  of  Receiver.  —  Equity  will  not  compel  an  insolvent  defendant, 
in  an  action  of  detinue  instituted  in  West  Virginia,  to  return  to  that 
state,  nor  will  it  appoint  a  receiver  to  bring  back  the  property  in  dispute 
to  answer  the  judgment  in  detinue,  where  the  defendant  had,  before  the 
commencement  of  the  latter  action,  sold  or  pledged  such  property  in 
good  faith  to  a  resident  of  another  state,  and  placed  him  in  possession 
thereof,  which  he  has  since  retained,  though  such  property  was  for- 
warded to  him  to  prevent  its  recovery  in  an  action  of  detinue  which 
might  be  brought  in  West  Virginia,  where  the  parties  resided. 
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RiCEivKii,  FoRKioM.  —Where  the  parties  to  an  action  reside  in  one  state, 
the  court  of  that  state  has  power  to  appoint  a  receiver  to  take  possession 
of  the  property  of  the  defendant  in  another  state;  but  such  court  has  no 
|K)wer  to  remove  or  cause  to  be  removed  personal  property  from  another 
state,  so  as  to  bring  it  within  the  jurisdiction  of  the  state  in  which  the 
court  sits  which  has  appointed  the  receiver. 

EqrrrT.  —  Scpplemkntal  Bill  based  on  facts  occurring  since  the  institution 
of  the  suit,  seeking  relief  only  as  against  the  original  defendant,  is  in 
tlio  nature  of  an  amendment  to  the  original  bill,  and  must  be  read  with 
it,  and  regarded  as  one  bill. 

EqcrrY  —  Supplemextal  Bill.  —  When  on  filing  the  original  bill  the  plain- 
tiff has  no  cause  of  action,  he  cannot  maintain  his  suit  by  filing  a  sup- 
plemental bill  setting  up  a  cause  of  action  which  has  accrued  since  the 
original  bill  was  filed,  though  arising  out  of  the  same  cause  of  action. 

Eqcity  —  ScPPLKMENTAL  BiLL.  —  Where  the  grounds  upon  which  the  origi- 
nal bill  was  filed  arc  inconsistent  and  irreconcilable  with  those  upon 
which  the  supplemental  bill  is  based,  the  latter  should  be  dismissed. 

Mollohan,  Ruffiier,  and  JacksoUy  for  the  appellant. 

Knight  and  Couch,  for  the  appellee. 

Green,  J.  The  defendant,  Henry  S.  Hallwood,  claimed  that 
about  January  1,  1882,  he  purchased  of  George  Straughan,  the 
plaintiff's  father,  a  theodolite  and  a  part  of  a  set  of  drawing 
instruments.  Mathew  H.  Straughan  claimed  that  this  prop- 
erty all  belonged  to  him,  and  he  brought  a  suit  for  it  against 
Henry  S.  Hallwood  before  a  justice  of  the  county  of  Kana- 
wha, where  Hallwood  resided.  He  decided  in  favor  of  Hall- 
wood, and  an  appeal  was  taken  to  the  circuit  court.  Hallwood 
brought  a  cross-suit  in  the  circuit  court  of  said  county,  on  the 
chancery  side,  in  reference  to  this  property,  and  some  accounts 
and  claims  he  set  up  against  George  Straughan.  But  this 
common-law  suit  and  chancery  suit  were  compromised  about 
March  1,  1886,  though,  for  reasons  stated  in  the  opinion,  the 
written  agreement  setting  out  the  terms  of  the  compromise 
was  not  executed  by  the  parties  till  about  March  20,  1886. 
This  agreement  was,  however,  dated  March  1,  1886.  It  was 
as  follows:  — 

"  Whereas,  certain  litigation  and  matters  of  difference  exist 
between  Henry  S.  Hallwood  and  Mathew  P.  Straughan,  and 
the  said  Hallwood  and  George  Straughan,  now  for  the  purpose 
of  settling  and  adjusting  such  litigation  and  matters  of  differ- 
ence, the  said  Hallwood,  Mathew  Straughan,  and  George 
Straughan  agree  with  each  other,  and  bind  themselves  as  fol- 
lows: The  suits  of  Mathew  Straughan  against  Henry  S.  Hall- 
wood, pending  in  the  circuit  court  of  Kanawha  County,  on 
appeal   from    a  justice,  and  of  Henry  S.   Hallwood   against 
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George  Straughan  and  Mathew  Straughan,  pending  in  said 
court  on  the  chancery  side,  shall  both  be  dismissed,  each  party 
paying  his  own  costs;  and  the  judgment  obtained  before  tha 
said  justice  is  hereby  vacated,  annulled,  and  surrendered  up; 
and  the  said  dismissal  of  said  appeal  is  intended  to  operate  as 
an  avoidance  and  nullification  of  said  judgment.  The  said 
Hallwood  agrees  to  deliver  up  immediately  to  the  said  George 
Straughan  all  books,  documents,  papers,  writings,  vouchers, 
and  accounts  in  his  possession  or  under  his  control,  belong- 
ing or  in  any  way  relating  to  the  business  or  private  trans- 
actions of  the  said  George  Straughan,  and  also  all  letters  in 
his  possession  or  under  his  control,  written  by  the  said  George 
Straughan.  The  said  Hallwood  and  the  said  George  Straughan 
hereby  release  to  each  other  every  claim,  demand,  debt,  or  lia- 
bility that  each  may  have  or  claim  against  the  other,  and 
hereby  mutually  acknowledge  full  satisfaction  thereof.  The 
theodolite  and  set  of  drawing  instruments,  for  which  the  said 
action  of  Mathew  Straughan  against  Henry  S.  Straughan  was 
brought,  are  hereby  admitted  to  be  the  property  of  said 
Mathew  Straughan;  and  the  said  Mathew  Straughan  hereby 
agrees  to  sell  said  theodolite,  and  so  much  of  said  set  of  draw- 
ing instruments  as  the  justice  gave  judgment  for  in  said  ac- 
tion, to  said  Hallwood  for  the  sum  of  $125,  on  the  following 
terms  and  conditions:  Said  Hallwood  is  to  have  ninety  days 
from  the  date  of  signing  and  sealing  of  this  agreement  to  pay 
said  sum  for  said  theodolite  and  part  of  set  of  drawing  instru- 
ments, the  title  whereto  to  remain  in  said  Mathew  Straughan 
until  paid  for  by  said  Hallwood  according  to  this  agreement; 
and,  by  express  contract  of  the  parties,  the  time  for  paying  for 
the  same,  as  above  provided,  is  made  the  essence  of  this  agree- 
ment, and  in  default  thereto  or  therein  by  said  Hallwood,  all 
his  right,  title,  and  interest  thereto  or  therein  is  gone  forever, 
and  said  theodolite  and  part  of  set  of  drawing  instruments  are 
to  be  surrendered  up  to  the  said  Mathew  Straughan.  The 
possession  of  said  theodolite  and  part  of  set  of  drawing  instru- 
ments, until  paid  for,  or  default  made  in  the  payment  thereof, 
as  above  provided,  shall  remain  with  James  H.  Sentz  and  W.  B. 
Stevens,  trustees  of  the  Peerless  Coal  Company,  who  shall  keep 
the  same  safely,  subject  to  the  provisions  of  this  agreement. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
respective  hands  and  seals  this  first  day  of  March,  1886. 

"Henry  S.  Hallwood.  [seal] 
"  M.  H.  Straughan.  [seal] 
"Georoe  Straughan."     [seal] 
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These  two  suits  were  then  dismissed;  but  Hallwood,  who 
had  possession  of  this  property  which  had  been  in  dispute, 
did  not  surrender  the  possession  of  it  for  the  ninety  days  to 
the  trustees  of  the  Peerless  Coal  Company,  as  the  agreement 
provided  should  bo  done.  After  ninety  days  had  elapsed  from 
the  date  of  this  agreement,  —  March,  1,  1886,  —  but  be  face 
ninety  days  had  elapsed  from  its  execution,  Hallwood  ofl'ered 
to  George  Straughan  the  $125  named  in  this  agreement 
as  the  price  agreed  on  for  this  property.  He  had  got  this 
money  from  the  trustee,  Stevens,  who  lived  in  Cincinnati,  on 
a  sale  of  this  property  on  certain  conditions  or  pledges,  the 
terms  of  which  will  be  explained  in  the  opinion.  But  the 
plaintiff  knew  nothing  of  this,  and  supposed  Hallwood  kept 
possession  of  the  property  after  George  Straughan  had  de- 
clined to  take  his  offer  of  $125  for  it,  because  he  thought  it 
was  tendered  too  late,  under  a  true  construction  of  the  agree- 
ment. Under  this  belief,  on  September  14,  1886,  Straughan 
brought,  in  the  circuit  court  of  Kanawha  County,  an  action  of 
detinue  to  recover  this  property  of  Hallwood,  who,  he  thought, 
still  had  it.  But  he  discovered  immediately  afterwards  that, 
directly  after  he  had  refused  to  take  this  $125  of  Hallwood  as 
the  price  of  this  property,  he  had  shipped  it  to  Cincinnati,  but 
he  did  not  know  to  whom,  and  he  believed  that  he  had  done 
so  to  defeat  the  plaintiff  in  his  action  of  detinue,  Hallwood 
being  an  insolvent.  He  then,  three  days  after  he  brought  this 
action  of  detinue,  brought  the  present  chancery  suit,  setting 
out  all  the  facts  that  are  above  stated,  except  that  nothing  is 
said  about  Hallwood's  offer  to  pay  to  the  plaintiff  this  $125, 
except  a  general  allegation  that  "Hallwood,  within  the  ninety 
days,  never  paid  or  tendered  to  your  orator  the  said  sum  of 
$125,  or  any  part  thereof";  and  nothing  is  said  of  Hallwood's 
having  got  this  $125  of  Stevens  on  a  sale  6r  pledge  of  this  prop- 
erty, and  shipped  it  to  him  in  Cincinnati.  All  that  is  said  in 
the  bill  on  this  subject  is,  that  '*  Hallwood  had  fraudulently 
removed  said  property  beyond  and  out  of  the  state  for  the  pur- 
pose of  preventing  your  orator  from  enforcing  his  rights  in  the 
courts  of  this  state,  where  he  resides;  that  he  had  it  shipped 
to  Cincinnati,  but  he  fraudulently  secretes  the  pame,  and  seeks 
to  keep  it  from  answering  the  said  action  of  detinue,  or  any 
other  process  from  the  courts  of  this  state  to  which  your  ora- 
tor may  lawfully  resort." 

This  bill  prays  for  a  discovery  as  to  where  this  property  is, 
and  whether  the  defendant,  Hallwood,  had  not  removed  it  to 
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prevent  the  plaintiff  from  getting  the  same  by  any  action  or 
suit  in  this  state,  and  if  not,  what  was  his  purpose.  He  asks^ 
an  injunction  to  prevent  him  and  his  agents  from  selling  or 
otherwise  disposing  of  this  property;  and  that  he  be  compelled, 
to  bring  it  back  into  this  state;  and  that  a  receiver  of  the  prop- 
erty may  be  appointed,  to  whom  Hallwood  should  deliver  this- 
property,  so  that  it  should  be  forthcoming  to  answer  said  ac- 
tion of  detinue;  and  for  general  relief.  The  injunction  prayed 
for  was  awarded,  and  took  effect.  The  answer  of  Hallwood 
Bets  forth  the  facts  more  fully,  and  states  them  very  much  as^ 
they  are  above  stated,  except  that  they  are  stated  more  gen- 
erally, and  less  in  detail.  He  says  that  he  kept  possession  or 
this  property  instead  of  letting  the  trustees  of  the  Peerless 
Coal  Company  have  the  possession  of  it,  for  reasons  which  I 
need  not  state  here,  as  they  are  fully  stated  in  the  opinion.  It 
was  very  inconvenient  to  give  this  property  to  these  trustees  to^ 
keep  for  these  ninety  days,  because  they  lived  so  far  from  the 
defendant,  and  because  no  harm  was  done  by  the  defendant's 
retaining  the  temporary  possession  of  it,  and  nobody  ques- 
tioned its  propriety.  This  answer  states,  after  the  offer  of  this- 
money,  $126,  as  the  price  of  the  property,  as  set  out  in  the 
agreement,  within  ninety  days  of  the  date  of  its  actual  signing: 
and  sealing,  about  March  20,  1886,  he  considered  these  instru-^ 
ments  as  his  own,  and  he  shipped  them  to  Stevens  in  Cincin- 
nati, in  compliance  with  an  agreement  made  with  him,  whereby 
he  was  to  furnish  the  $125  to  pay  Straughan  for  this  property, 
according  to  the  compromise  agreement.  This  shipment  was. 
not  made  till  directly  after  this  $126  was  offered  to  Straughan.. 
He  repeats  this  offer  to  pay  the  $125,  and  says  he  is  ready  tc 
pay  it  into  court  for  the  plaintiff.  He  says  that  by  his  agree- 
ment with  Stevens,  he  had  a  right  to  hold  this  property  to» 
secure  himself;  and  he  says  he  is  informed  that  Stevens  sold 
it  shortly  after  he  got  possession  of  it.  This  last  statement  is 
not  sustained  by  the  evidence.  Many  depositions  were  taken. 
They  prove  the  facts  before  stated  herein,  and  such  additional 
details  as  are  stated  in  the  opinion  of  this  court.  A  supple- 
mental bill  was  filed  afterwards,  and  the  circumstances  under 
which  it  was  filed  and  its  nature  and  contents  are  sufficiently^ 
set  forth  in  the  opinion,  and  need  not  here  be  stated.  The 
court  rendered  this  final  decree  in  this  cause  on  May  13, 1887  r 
"  This  cause  came  on  to-day  to  be  heard  upon  the  bill  and 
supplemental  bill  of  complaint,  the  answer  of  the  defendant 
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"thereto,  with  general  replication  to  said  answer,  and  the  deposi- 
tions of  witnesses  taken  and  filed  in  the  cause,  and  was  argued 
by  counsel.  Upon  consideration  whereof,  the  court  is  of 
opinion,  and  doth  decide,  that  the  plaint!  flf  is  not  entitled  to 
the  relief  prayed  for  in  said  bills.  It  is  therefore  adjudged, 
ordered,  and  decreed  that  the  plaintiff's  said  bills  be  dis- 
missed, and  that  the  defendant  recover  of  the  plaintifiF  hia 
costs  by  him  about  his  defense  expended,  including  twenty 
dollars,  as  allowed  by  law.  And  the  plaintiff  desiring  to  pre- 
sent a  petition  to  the  supreme  court  of  appeals  for  an  appeal 
and  supersedeas  to  this  decree,  it  is  ordered  that  the  operation 
and  effect  of  this  decree  bo  suspended  for  the  period  of  sixty 
days  upon  the  plaintiff,  or  some  0!ie  for  him,  within  ten  days 
from  this  date,  executing  with  good  security  before  the  clerk 
of  this  court  a  bond  in  the  penalty  of  fifty  dollars,  conditioned 
as  required  by  section  4  of  chapter  157  of  the  acts  of  the 
legislature  of  1882,"  From  this  decree  Mathew  H.  Straughan 
has  obtained  an  appeal  and  supersedeas  from  this  court. 

From  the  pleadings  and  proofs  in  this  case,  it  appears  that 
cross-actions  were  pending  in  the  circuit  court  of  Kanawha 
County,  on  the  common-law  and  chancery  side  of  said  court, 
in  which  Mathew  H.  Straughan  and  Henry  S.  Hallwood  were 
parties.  The  common-law  suit  involved  the  title  to  a  theodo- 
lite and  a  part  of  a  set  of  drawing  instruments;  and  the  chan- 
cery cause  also  involved  the  title  to  this  property,  and  some 
dispute  about  accounts  between  Hallwood  and  Straughan's 
father.  About  March  1,  1886,  the  parties  to  this  litigation 
compromised  this  and  all  matters  between  them.  This  com- 
promise was  to  be  reduced  to  writing  by  the  counsel  of 
Straughan  in  these  suits.  He  did  not  find  time  to  do  this 
till  March  9,  1886.  He  then  prepared  it  in  duplicate;  and  it 
was,  after  being  approved  by  the  counsel  of  Hallwood,  sent 
by  mail  to  the  parties  to  be  signed.  The  Straughans  lived  in 
Fayette  County,  and  Hallwood  in  Kanawha  County,  some 
thirteen  miles  from  Charleston,  where  the  counsel  of  the  par- 
ties lived.  After  it  was  signed  by  the  parties,  it  was  returned 
to  their  counsel;  and  the  original,  returned  by  one  party  with 
his  signature  attached,  had  then  to  be  sent  to  the  other  party 
to  obtain  his  signature.  This  consumed  time,  and  it  took 
some  eleven  days  after  these  compromise  agreements  were 
prepared  before  they  were  executed  by  all  the  parties;  that 
is,  they  were  not  signed  and  sealed  till  about  March  20,  1886. 
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But  in  drawing  them  they  had  been  antedated  some  nine 
days,  being  dated  as  of  the  time  the  terms  of  the  compromise 
had  been  verbally  fixed.  In  this  compromise  agreement,  as 
thus  reduced  to  writing  and  approved  by  the  counsel  of  the 
parties,  was  this  provision:  "The  theodolite  and  set  of  draw- 
ing instruments  for  which  said  action  of  Mathew  Straughan 
against  Henry  S.  Hallwood  was  brought  are  hereby  admitted 
to  be  the  property  of  Mathew  Straughan;  and  the  said  Mathew 
Straughan  thereby  agreed  to  sell  said  theodolite,  and  so  much 
of  said  set  of  drawing  instruments  as  the  justice  gave  judg- 
ment for,  to  said  Hallwood,  for  the  sum  of  $125,  on  the  follow- 
ing terms  and  conditions:  Said  Hallwood  was  to  have  ninety 
days  from  the  date  of  the  signing  and  sealing  of  this  agree- 
ment to  pay  said  sum  for  said  theodolite  and  part  of  set  of 
drawing  instruments,  the  title  whereof  was  to  remain  in  said 
Mathew  Straughan  until  paid  for  by  said  Hallwood  according 
to  this  agreement;  and  by  express  contract  of  the  parties,  the 
time  for  paying  for  the  same  as  above  provided  was  made  the 
essence  of  this  agreement,  and  in  default  thereof  by  said  Hall- 
wood, all  his  right,  title,  and  interest  thereto  or  therein  was 
to  be  gone  forever,  and  said  theodolite  and  part  of  set  of  draw- 
ing instruments  were  to  be  surrendered  up  to  said  Mathew 
Straughan.  The  possession  of  said  theodolite  and  part  of  set 
of  drawing  instruments  until  paid  for,  or  default  was  made  in 
the  payment  thereof,  as  above  provided,  was  to  remain  with 
James  H.  Sentz  and  W.  B.  Stevens,  trustees  of  the  Peerless 
Coal  Company,  who  shall  keep  the  same  safely,  subject  to  the 
provisions  of  this  agreement.  In  witness  whereof,  the  said 
parties  have  hereunto  set  their  respective  hands  and  seals  this 
first  day  of  March,  1886." 

William  B.  Stevens,  one  of  the  trustees  of  the  Peerless  Coal 
Company,  lived  in  Cincinnati;  the  other  of  these  trustees  lived 
in  Kanawha  County,  West  Virginia,  about  twenty  miles  from 
where  Hallwood  lived,  and  ho  was  a  captain  of  a  steamboat, 
and  was  absent  from  home  more  than  half  his  time.  Under 
these  circumstances,  this  theodolite  and  the  drawing  instru- 
ments were  not  delivered  to  them  to  be  held  by  them  for  the 
ninety  days  spoken  of  in  the  agreement;  but  they  remained 
in  the  possession  of  Hallwood,  who  had  possession  of  them 
when  this  compromise  agreement  was  made.  He  was  not 
called  upon  by  Straughan,  nor  by  the  trustees  of  the  Peerless 
Coal  Company,  for  this  property,  and  no  inquiry  was  made  of 
them  whether  it  had  been  delivered  to  them;  and  it  is  doubtful 
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whether  either  of  these  trustees  knew  that  they  were  to  have 
the  possession  of  this  property  for  these  ninety  days. 

There  is  no  evidence  that  any  one  ever  gdve  them  notice 
that  there  was  any  such  provision  in  this  compromise  agree- 
ment.    These  trustees  carried  on  the  mining  of  the  coal  lands 
of  the  Peerless  Coal  Company  in  the  county  of  Kanawha;  and 
Ilallwood  was  in  their  employment  as  a  mining  engineer,  and 
in  doing  this  work  a  theodolite  was  very  important.     This 
theodolite  had  been  injured  before  this  compromise,  and,  till 
repaired,  could  not  be  used;   but  it  was  worth  a  good  deal 
more  than  $125.     Hallwood  was  insolvent,  and  had  not  the 
means  to  pay  this  $125,  and  under  these  circumstances  he  was 
anxious  to  have  the  use  of  a  new  theodolite,  which  would  cost 
some  $275.    About  six  weeks  after  this  agreement  was  made, 
he  proposed  to  Stevens,  one  of  the  trustees  of  the  Peerless  Coal 
Company,  and  the  chief  manager  of  its  mining  business,  that 
if  he  would  let  him  have  $125  to  pay  to  Straughan  for  this 
theodolite  and  drawing  instruments,  he  could  then  exchange 
them  for  a  new  theodolite,  paying  the  difference  in  their  value; 
and  the  trustees  of  the  Peerless  Coal  Company  would  have  a 
good  theodolite,  so  essential  to  the  carrying  on  of  their  business 
successfully,  and  he  would  have  the  means  of  doing,  probably, 
the  mining  engineering  for  them  better.     Stevens  agreed  to 
this,  and  on  June  11,  1886,  he  sent  him  a  check  on  the  bank 
of  Charleston,  payable  to  Straughan,  for  this  $125,  and  it  was 
promptly — probably  the  next  day — offered  to  the  counsel  of 
Straughan  as  a  payment  for  this  theodolite  and  drawing  in- 
struments, under  this  agreement.     This,  counsel,  who  thought 
it  perfectly  clear  that  Hallwood's  right  to  purchase  this  theo- 
dolite and  drawing  instruments  for  $125  expired  ninety  days 
after  the  date  of  this  agreement,  March  1,  1886,  regarded  his 
privilege  of  so  doing  had  then  expired  some  two  weeks  before, 
and  declined  to  receive  this  check,  assigning  this  as  his  rea- 
son.    The  check  was  perfectly  good,  and  the  money  could  be 
got  on  it  in  a  few  minutes  by  presenting  it  at  the  bank.     He 
said  that  for  this  reason  he  would  not  accept  this  check,  but 
he  would  write  to  Straughan  and  ascertain  whether  he  would 
take  the  $125  then.     He  did  so,  and  he  declined  to  take  this, 
and  let  Hallwood  have  the  theodolite  and  drawing  instruments. 
On  the  other  hand,  Hallwood  claimed  that  he  had  thus  offered 
to  pay  this  $125  to  the  counsel  of  Straughan  nearly  a  week 
before  the  expiration  of  the  ninety  days  spoken  of  in  this  agree- 
ment as  the  time  which  he  was  to  have  within  which  to  pay 
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this  $125  for  the  theodolite  and  drawing  instruments,  as  it  was 
to  be  ninety  days  from  the  date  of  the  signing  and  sealing  of 
this  agreement,  and  it  was  not  signed  and  sealed  by  the  par- 
ties to  it  till  about  the  20th  of  March,  1886. 

To  settle  this  controversy,  about  two  months  after  Straughan 
brought  an  action  of  detinue  in  the  circuit  court  of  Kanawha 
for  this  theodolite  and  drawing  instruments;  but  as  soon  as 
he  thought  the  suit,  the  sheriff,  who  was  ordered  to  take  pos- 
session of  the  property,  ascertained  that  it  was  in  Cincinnati. 
It  had  been  shipped  there  by  Hallwood  to  Stevens  very  shortly 
after  the  counsel  of  Straughan  had  refused  Stevens's  check  in 
payment  of  this  theodolite  and  drawing  instruments,  because 
in  his  judgment  it  was  offered  to  him  when  the  period  had 
expired  when  Hallwood  had  a  right  to  purchase  this  property 
for  the  $125.  Hallwood  kept  this  check  for  about  a  month, 
when,  as  Straughan,  to  whom  it  was  payable,  would  not  receive 
it,  he  returned  it  to  Stevens,  who,  so  far  as  this  record  shows, 
did  not  dispose  of  this  theodolite  and  drawing  instruments,  as 
under  his  agreement  with  Hallwood  he  was  to  do,  and  pur- 
chase a  new  one,  to  be  used  by  him  as  his  employee,  preferring 
not  to  do  so  till  the  controversy  about  it  between  Straughan 
and  Hallwood  was  in  some  way  settled,  though  he  was  ob- 
viously prepared  to  pay  the  $125,  and  purchase  the  new  the- 
odolite whenever  this  was  done.  But  though  no  attempt  seems 
to  have  been  made  to  prevent  these  facts  from  coming  to  the 
knowledge  of  the  plaintiff  or  his  counsel,  yet  they  knew  none 
of  the  facts  occurring  after  the  refusal  of  the  plaintiff's  counsel 
to  receive  Stevens's  check  of  $125,  except  that  this  property 
had  all  been  shipped  to  Cincinnati,  which  was  ascertained  by 
the  sheriff.  As  soon  as  this  was  ascertained,  and  but  few  days 
after  the  institution  of  this  action  of  detinue,  the  chancery 
suit  we  are  reviewing  was  brought  in  the  circuit  court  of 
Kanawha.  It  set  out  this  agreement  of  compromise  between 
these  parties,  dated  March  1,  1886,  stated  the  facts  above 
stated,  that  Hallwood  had  violated  this  agreement  by  keeping 
possession  of  this  property,  and  not  handing  it  over  to  the 
trustees  of  the  Peerless  Coal  Company,  fraudulently,  as  is 
charged;  that  he  never  paid  or  tendered  to  the  plaintiff, 
Straughan,  within  the  ninety  days,  the  $125,  the  price  at  which 
he  was  authorized  to  buy  this  property. 

The  bill  then  states  that  the  plaintiff  instituted  this  action 
of  detinue  against  Hallwood,  to  recover  this  property,  four 
days  before  the  institution  of  this  chancery  suit,  but  that  ho 
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had  discovered  since  that  lie  had  fraudulently  removed  all 
this  property  to  Cincinnati.  It  alleges  that  he  is  insolvent; 
and  a  judgment,  therefore,  against  him  in  this  action  of  deti- 
nue would  necessarily  be  worthless;  and  that  the  plaintiff  is 
without  remedy,  save  by  the  process  of  a  court  of  equity, 
which  can  take  hold  of  the  person  of  Hallwood,  and  compel 
hitn  to  discover  where  this  property  is,  and  to  bring  it  back 
inlo  this  state,  and  turn  it  over  to  the  possession  of  the  court, 
to  bo  held  to  answer  the  result  of  this  action  of  detinue;  and 
this  he  prays  may  be  done,  and  that  he  be  enjoined,  as  well 
as  his  agents,  from  in  any  way  changing  the  condition,  pos- 
session, or  situation  of  it,  except  to  comply  with  the  order  of 
this  court;  and  he  asks  the  appointment  of  a  receiver  of  said 
property,  and  an  order  that  said  Hallwood  deliver  this  prop- 
erty to  him,  to  answer  this  action  of  detinue,  and  for  general 
relief.  The  gist  of  this  chancery  suit  was  evidently  the 
fraudulent  removal  of  this  property  out  of  this  state  by  Hall- 
wood, an  insolvent,  to  defeat  the  recovery  of  it  in  an  action  at 
law  by  the  plaintiff;  and  that,  as  it  was  still  in  his  possession, 
he  might,  by  a  court  of  equity,  be  compelled  to  deliver  it  up; 
he  being  enjoined,  in  the  mean  time,  from  disposing  of  it  to 
any  person. 

The  facts  above  stated,  proved  in  the  cause,  do  not  sustain 
these  allegations  necessary  clearly  to  sustain  such  a  bill.  In 
the  first  place,  the  defendant  denies  in  his  answer  on  oath 
that  the  sending  of  this  property  by  him  to  Cincinnati  was 
done  with  this  or  any  other  fraudulent  purpose.  The  proofs, 
I  think,  show  that  the  property  was  not,  as  the  agreement 
provided,  placed  in  the  possession  of  the  trustees  of  the  Peer- 
less Coal  Company,  to  be  held  for  the  ninety  days,  with  any 
fraudulent  purpose,  but  simply  because  one  of  these  living  in 
Cincinnati,  and  the  other  twenty  miles  from  the  defendant, 
Hallwood,  it  was  inconvenient  to  deliver  this  property  to  them. 
Was  it  clear  beyond  dispute,  as  the  counsel  for  the  plaintiff 
claims,  that  under  this  agreement,  when  Hallwood  tendered 
the  $125  to  the  plaintiff  within  ninety  days  from  the  time  this 
agreement  was  signed  and  sealed  by  the  parties,  about  March 
20,  188G,  that  lie  had  not  thereafter  a  right  to  said  property, 
and  a  right  to  send  it  to  Stevens  in  Cincinnati,  in  fulfillment 
of  a  contract  or  agreement  made  with  him  some  time  before, 
which  contract  had  been  complied  with  by  Stevens,  so  far  as 
up  to  that  limo  he  was  under  obligation  to  do  anything,  by 
Bending  to  Hallwood  the  check  for  $125,  payable  to  the  plain- 
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tiflF,  as  the  price  of  this  property?  Can  it  be  said  that  this 
contract  so  clearly  required  this  money  to  be  paid  in  ninety 
days  from  the  date  of  the  contract,  March  1,  1886,  that  it 
must  be  regarded  as  an  intentional  fraud  on  the  part  of  Hall- 
wood  to  have  pretended  to  regard  it  as  authorizing  the  pay- 
ment of  this  $125  in  ninety  days  from  the  actual  signing  and 
sealing  of  this  agreement,  and  not  in  ninety  days  from  its 
date?  The  words  of  the  contract  are:  "Said  Hallwood  is  to 
have  ninety  days  from  the  date  of  the  signing  and  sealing  of 
this  agreement  to  pay  said  sum."  Is  it  incredible  that  he 
really  believed  that  this  meant  ninety  days  from  the  actual 
signing  and  sealing  of  this  agreement,  that  is,  ninety  days 
from  March  20,  1886,  and  not  ninety  days  from  the  date  of 
this  agreement,  March  1, 1886?  And  must  we  regard  his  con- 
duct as  fraudulent,  when  based  on  this  interpretation  of  the 
contract?  No  doubt  he  knew  that  this  ninety  days'  time  was 
of  the  essence  of  the  contract,  and  that  he  would  have  no 
right  to  pay  for  and  own  this  property  if  not  paid  for  in  ninety 
days  from  March  20,  1886.  The  contract  declared  on  its  face 
that  the  time  for  paying  $125  for  this/  property  was  to  be  re- 
garded as  of  the  essence  of  the  contract.  It  is  both  common 
sense  and  well  settled  that,  by  the  express  stipulations  of 
parties,  time  may  be  made  of  the  essence  of  a  contract  in  a 
court  of  equity  as  well  as  in  a  court  of  law,  though,  without 
such  express  stipulation,  it  is  not  in  a  court  of  equity  usually 
regarded  of  the  essence  of  a  contract:  See  Taylor  v.  Long- 
worth,  14  Pet.  172,  174. 

The  counsel  for  the  appellant,  the  plaintiff  below,  in  his 
argument,  seems  to  regard  it  as  perfectly  clear  that  the  ninety 
days  named  in  this  contract  must,  as  a  legal  proposition,  run 
from  March  1,  1886.  He  says:  "  This  contract  having  de- 
clared that  the  ninety  days  should  run  from  the  date  of  the 
signing  and  sealing  thereof,  and  having  made  that  date  the 
1st  of  March,  the  ninety  days  must  run  from  that  time,  no 
matter  when  the  contract  actually  took  effect";  to  sustain 
which  proposition  he  refers  only  to  2  Parsons  on  Contracts, 
6th  ed.,  *664.  I  have  examined  this  authority,  and  it  is  not 
to  my  mind  so  clear  that  it  sustains  the  proposition  laid  down 
by  appellant's  counsel.  He  says  "  that  if  the  contract  refers 
to  '  the  day  of  the  date '  or  '  the  date,'  and  expresses  any  date, 
this  day,  and  not  the  actual  making,  is  taken."  Parsons  re- 
fers in  a  note  to  Styles  v.  Wardle,  4  Barn.  &  C.  908,  and  Co. 
Lit.  46  b,  as  sustaining  the  proposition  he  lays  downj  and 
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also  to  Armilt  v.  Breame,  2  Ld.  Raym.  1082.     These  authori- 
ties sustain  the  proposition  laid  down  by  Parsons;  but  they 
go  no  further  than  he  has  gone;  and  there  is  a  great  diflfer- 
cnce  between  the  phrases  "the  day  of  the  date"  or  the  "date," 
and  the  phrase  used  in  this  agreement  of  compromise,  "  the 
•date  of  the  signing  and  scaling  of  this  agreement."     I  am  not 
now  prepared  to  say  that  this  does  not  mean  "  the  day  of  the 
actual  signing  and  sealing  of  this  agreement,"  though  the 
agreement  does  conclude:  "In  witness  whereof  the  said  par- 
ties have  hereunto  set  their  respective  hands  and  seals  this 
first  day  of  March,  1886."     It  may  be,  in  construing  this  con- 
tract, that  the  parties  may  be  concluded  and  estopped  from 
fihowing  that  it  was  signed  and  sealed  on  March  20,  1886,  or 
any  other  day  than  March  1,  1886;  but  I  am  not  at  present 
satisfied  that  this  is  so;  and  I  do  not  propose  to  examine  the 
<luestion,  or  express  any  opinion  on  the  subject,  as  the  ques- 
tion in  this  case  is  not,  as  it  is  in  the  detinue  case,  what  is  the 
true  interpretation  of  this  contract  in  this  respect.     But  I  will 
inquire  simply  whether  its  meaning  is  so  clearly  what  the 
appellant's  counsel  contends  it  is  as  to  justify  us  in  concluding 
that  it  was  known  to  the  defendant,  Hallwood,  that  this  was 
its  meaning;    and  in  acting  on  it  as  if  this  was  not,  and 
pretending  he  thought  that  it  was  not,  its  meaning,  we  are 
justified  in  concluding  that  this  was  a  mere  pretense,  and  he 
was  acting  fraudulently;   for  his  fraudulent  removal  of  the 
property  from  the  state  must  certainly  be  proven  to  sustain  an 
interference  by  a  court  of  equity,  as  was  asked  in  this  case. 
It  would  not,  I  presume,  be  pretended  that  if  A  had  personal 
property  in  his  possession  in  another  state,  and  B,  claiming  it, 
brought  an  action  of  detinue  for  it  against  A  in  this  state, 
that  a  court  of  equity  would  enjoin  A  from  disposing  of  it  on 
a  bill  filed  in  this  state  by  B,  and  compel  A,  by  its  order,  to 
laring  such  personal  property  into  the  state  to  answer  the  re- 
:sult  of  such  action  of  detinue,  simply  because  A  was  insolvent. 
But   it  is  contended    by  appellant's   counsel,    that   "even 
though  Hallwood  may  have  thought  that  he  had  a  good  title 
to  this  property,  yet  it  was  fraudulent  in  him  to  remove  it  so 
as  to  avoid  a  suit  which  Straughan  intended  to  bring  against 
him;  and  this  he  did  because  when  this  property  was  sent 
by  Hallwood  out  of  the  state  he  knew  perfectly  well  that 
Straughan  claimed  it  to  be  his  property."     This  he  certainly 
-did  know;  and  if  he  removed  this  property  to  avoid  a  process 
■which  he  expected  Straughan  would  issue,  his  conduct  WM 
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fraudulent.  But  Hallwood  expressly,  in  his  deposition,  denies 
that  his  object  in  shipping  this  property  to  Stevens  out  of  the 
state  was  to  prevent  Straughan  from  getting  possession  of  it 
by  legal  process  in  this  state;  and  does  it  necessarily  follow 
that  this  is  false  because  he  shipped  it  to  Stevens,  according 
to  his  contract  with  him,  directly  after  the  plaintiff's  counsel 
refused  to  accept  Stevens's  check  in  payment  of  the  property, 
and  claimed  that  the  plaintiff,  under  this  compromise  agree- 
ment, was  not  then  bound  to  let  Hallwood  have  this  property 
for  the  $125,  the  amount  of  the  check?  The  conclusion  from 
these  facts,  that  the  defendant,  Hallwood,  by  sending  this 
property  to  Stevens  in  Cincinnati,  intended  to  keep  the  plain- 
tiff from  getting  possession  of  this  property  by  legal  process 
in  this  state,  seems  to  me  as  at  least  questionable,  as  he  may 
then  have  had  no  thought  that  Straughan  would  bring  a  suit 
for  this  property;  and  in  fact  he  did  not  bring  any  such  suit 
for  nearly  two  months  afterwards.  If  Hallwood  had  clandes- 
tinely or  secretly  sent  this  property  to  Stevens  in  Cincinnati, 
the  conclusion  that  he  did  it  fraudulently  to  prevent  a  suit  for 
the  property  against  him  by  the  plaintiff  would  have  been 
justified;  but  the  evidence  shows  that  he  did  not  send  off  this 
property  clandestinely,  but  openly.  But  he  may  have  done  it 
fraudulently,  with  the  intent  attributed  to  him  by  the  plaintiff 
in  his  bill.  If  we  admit  that  he  did,  the  plaintiff's  bill  would 
still  not  be  sustained,  unless,  when  it  was  filed,  this  prop- 
erty was  in  the  possession  of  Hallwood  or  under  his  control, 
though  it  was  in  Cincinnati;  for  if  it  was  not  in  his  possession 
or  under  his  control  on  September  18,  1886,  when  this  chan- 
cery suit  was  brought,  it  would  obviously  have  been  improper 
for  the  chancery  court,  in  this  cause,  to  have  entered  a  decree 
requiring  Hallwood  to  bring  this  property  back  into  this  state, 
and  deliver  it  to  a  receiver  of  the  court,  in  order  that  it  might 
be  forthcoming  to  answer  this  action  of  detinue.  It  would,  if 
the  property  was  then  neither  in  his  possession  nor  under  his 
control,  obviously  be  impossible  for  Hallwood  to  obey  such  an 
order  of  the  court;  and  the  court  could  not  enter  such  an 
order,  and  punish  Hallwood  for  not  obeying  it,  when  it  was 
impossible  for  him  to  obey,  even  if  the  court  had  been  satisfied 
that  he  had  fraudulently  removed  this  property  out  of  the 
state  to  defeat  the  plaintiff  in  recovering  it  in  an  action  of 
detinue  against  him. 

Now,  the  evidence  shows  that  this  property  had  been  in 
Cincinnati  in  the  possession  of  Stevens  for  some  two  months 
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before  this  suit  was  brought,  and  that  Stevens  claimed  it  as 
belonging  to  him,  or  to  the  Pecrleps  Coal  Company,  because  it 
had  been  purchased  of  Ilalhvood  more  than  two  months  before 
the  institution  of  this  suit.  An  order  of  the  chancery  court 
n-quiring  Ilallwood  to  bring  this  property  back,  and  put  the 
court  or  its  receiver  in  possession  of  it,  would  have  been  vain 
and  inoperative,  and  the  court  had  no  means  of  enforcing  it; 
for  the  imprisonment  of  Hallwood  till  he  should  obey  this 
ordor  would  have  been  not  only  vain  but  unjust,  as  it  was  out 
of  his  power  to  obey  such  an  order. 

But  it  is  said  the  receiver  of  the  circuit  court  of  Kanawha 
could  have  sued  in  Cincinnati  Stevens,  or  whoever  was  in  the 
possession  of  this  property,  and  having  recovered  it,  he  could 
have  brought  it  back  to  West  Virginia,  and  held  it  to  answer 
the  final  judgment  in  the  detinue  suit  against  Hallwood.  It 
is  true  that  a  court  of  one  state  has  the  power  to  appoint  a 
receiver  to  take  possession  of  property  in  another  state.  This 
has  been  frequently  done  where  the  property  is  that  of  a  com- 
pany owning  and  operating  a  railroad  running  through  several 
states:  See  Ellis  v.  Boston  etc.  R.  R.  Co.,  107  Mass.  1;  Wilmer 
V.  Railway  Co.,  2  Woods,  418.  In  such  cases,  the  court,  hav- 
ing jurisdiction  of  the  defendant,  can  legitimately  do  all  in 
its  jx)wer  to  compel  the  defendant  to  put  the  receiver  in  pos- 
session of  the  property  in  another  state.  But  as  the  court  of 
one  state  has  no  jurisdiction  outside  of  its  limits,  of  course  it 
has  no  power  to  remove,  or  cause  to  be  removed,  personal 
property  from  another  state  so  as  to  bring  it  within  the  juris- 
diction of  the  state  in  which  is  the  chancery  court  which  has 
appointed  the  receiver.  If  this  can  be  done  without  contest, 
the  personal  property  can  be  taken  possession  of  and  removed 
by  the  receiver  into  the  state  whose  chancery  court  has  ap- 
pointed the  receiver;  but  if  it  cannot  be  done  without  the  in- 
stitution of  a  suit  by  the  receiver  in  the  courts  of  the  state 
where  the  property  is  situated,  the  authorities  are  not  agreed 
a.s  to  whether  such  suit  can  be  brought  by  a  foreign  receiver 
to  recover  property.  In  some  cases  it  has  been  allowed,  and 
in  other  cases  it  has  been  refused.  Such  suits  by  receiver 
appointed  in  other  states  were  permitted  and  recognized  as 
legitimate  in  Baghj  v.  Atlantic  etc.  R.  R.  Co.,  8G  Pa.  St.  291; 
Runk  V.  St.  John,  29  Barb.  585;  Hurd  v.  City  of  Elizabeth,  41 
N.  J.  L.  1.  But  the  courts  have  in  numerous  cases,  on  the 
contrary,  held  that  such  suits  cannot  be  brought  by  a  receiver 
appointed  in  unolhor  state:  See  Booth  v.  Clark,  17  How.  322; 
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Farmen*  &  M.  I'M.  Co.  v.  Needles,  52  Mo.  17.  See  also,  on  this 
question,  Insurance  Co.  v.  Taylor,  2  Rob.  (N.  Y.)  278;  State  v. 
Jacksonville  etc.  R.  R.  Co.,  15  Fla.  202;  Warren  v.  Union  Nat. 
Bank,  7  Phila.  156;  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290;  92 
Am.  Dec.  592.  In  the  case  of  nooth  v.  Clark,  17  How.  322, 
Justice  Wayne,  delivering  the  decision  of  the  supreme  court  of 
tlie  United  States,  says:  "The  receiver  has  no  extraterritorial 
power  of  official  action;  none  which  the  courts  appointing  him 
can  confer  with  authority  to  go  into  a  foreign  jurisdiction  to 
take  possession  of  the  debtor's  property;  none  which  can  give 
him,  upon  principles  of  comity,  the  privilege  to  sue  in  a  for- 
eign court  or  another  jurisdiction,  as  the  judgment  creditor 
himself  might  have  done,  where  the  debtor  may  be  answer- 
able to  the  tribunal  which  the  creditor  may  seek."  Those 
cases  in  which  the  courts  permitted  a  receiver  appointed  in 
another  state  to  sue  for  and  recover  property  in  a  dififerent 
state  have  apparently  based  their  decisions,  not  on  the  right 
of  such  foreign  receiver  to  bring  such  a  suit,  but  on  the  ground 
that  in  the  particular  case  before  the  court  he  ought  to  be  per- 
mitted to  prosecute  such  suit  as  a  matter  of  comity  only;  and 
that  in  many,  if  not  all,  cases  where  the  rights  of  their  own 
citizens  would  be  injuriously  affected  by  extending  such  comity 
to  a  foreign  receiver,  it  ought  not  to  be  extended;  and  the  courts 
which  are  most  favorable  to  the  allowing  of  a  foreign  receiver 
to  sue  in  their  courts  as  a  matter  of  comity  and  convenience 
are  careful  to  protect  the  rights  of  their  own  citizens  as  credi- 
tors to  the  property  of  the  debtor  within  their  jurisdiction  as 
against  the  claims  of  a  receiver  appointed  by  a  court  of  chan- 
cery in  another  state:  See  Bagby  v,  Atlantic  etc.  R.  R.  Co.,  86 
Pa.  St.  291;  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290;  92  Am. 
Dec.  592;  Ilurd  v.  City  of  Elizabeth,  41  N.  J.  L.  1;  Runk  v.  St. 
John,  29  Barb.  585;  Barton  v.  Barbour,  104  U.  S.  128. 

To  avoid  the  difficulties  which  beset  a  receiver  in  suing  for 
property  in  another  state,  the  practice  has  arisen  of  forcing 
the  party  whose  property  is  to  be  taken  possession  of  by  a  re- 
ceiver to  convey  it  by  a  formal  deed  or  assignment  to  the 
receiver,  which  may  enable  him  to  bring  suits  in  some  states 
where  his  right  to  bring  the  suit  might  not  be  recognized:  See 
Gray  don  v.  Church,  7  ^lich.  36.  These  authorities  are  conflict- 
ing, and  I  have  not  examined  the  question  sufficiently  to  form 
any  definite  opinion  on  tlie  question  whether,  if  the  circuit 
court,  in  this  case,  as  asked  by  the  plaintiff,  had  appointed  a 
receiver  of  this  theodolite  and  drawing  instruments,  the  courts 
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of  Ohio  would  or  would  not  have  permitted  him  to  bring  an 
action  of  detinue  or  trover  against  Stevens  to  recover  this  prop- 
erty or  its  value,  and  bring  it  within  the  jurisdiction  and  con- 
trol of  the  circuit  court  of  Kanawha,  West  Virginia,  to  answer 
the  final  decision  of  the  action  of  detinue  by  the  plaintifl 
against  Hallwood;  or  whether,  if  the  circuit  court  of  Kanawha 
had,  by  a  decree  in  this  cause,  and  its  power  over  Hallwood, 
the  defendant,  and  Straughan,  the  plaintifif,  compelled  them 
to  execute  a  transfer  of  all  their  interest  in  this  property  to  its 
receiver,  the  courts  of  Ohio  would  have  permitted  him  then  to 
bring  such  a  suit  or  suits  against  Stevens  for  such  a  purpose. 
I  have  not  deemed  it  necessary  to  determine  this  question;  for 
if  we  considered  that  the  receiver  of  the  circuit  court  could  in 
any  way  have  been  empowered  to  bring  such  suits  to  recover 
this  property  of  Stevens,  and  that  the  Ohio  courts  \^ould  have 
permitted  such  suits  to  be  brought  for  such  purpose,  it  seems 
to  me  clear  that  the  circuit  court  of  Kanawha  ought  not  to 
have  appointed  such  receiver  with  such  power  in  this  cause. 
For,  in  the  prosecution  of  such  suit  in  Ohio  against  Stevens, 
there  could  be  no  recovery  against  him,  if  Hallwood  had  a 
good  title  to  this  property,  when,  under  the  sale  or  pledge  of  it, 
he  had  put  Stevens  in  the  possession  of  it;  so  that  the  receiver 
would,  in  such  suit,  have  had  to  prove  that  the  plaintiff, 
Straughan,  had  a  good  title  to  this  property,  and  not  Hall- 
wood. If,  then,  this  would  have  been  in  issue  in  such  suit  by 
the  receiver,  what  is  the  use  of  his  being  appointed,  as  the 
plaintiff,  Straughan,  can  successfully,  without  the  interference 
of  a  court  of  equity,  recover  this  property  or  its  value  in  the 
Ohio  courts  as  readily  as  the  receiver  could.  The  right  of  the 
plaintiff  to  bring  such  suit  no  one  disputes  or  could  dispute, 
while  the  right  of  the  receiver  to  institute  such  a  suit  would 
no  doubt  be  disputed,  and  perhaps  he  would  not  be  enter- 
tained to  try  such  suits  in  the  Ohio  courts.  The  remedy  of 
the  plaintiff  for  the  wrongs  he  asserts  he  has  sustained  would, 
by  no  decree  which  the  court  could  render  in  this  cause,  be  at 
all  improved,  or  rendered  less  onerous.  In  fact,  it  is  shown 
by  the  evidence  that  while  Stevens  lives  in  Ohio,  he  is  fre- 
quently in  the  county  of  Kanawha,  West  Virginia,  as  man- 
ager of  the  Peerless  Coal  Company,  managing  its  mining;  and 
the  plaintiff,  if  he  chose,  could  institute  such  a  suit  against 
him  in  the  circuit  court  of  Kanawha.  It  is  not  pretended  that 
he  is  not  able,  pecuniarily,  to  pay  any  judgment  which  could 
be  rendered  against  him  in  such  suit.     The  court,  therefore, 


Nov.  1887.]  Straughan  v.  Hallwood.  45 

could  render  no  decree  on  the  original  bill  and  proofs  in  the 
cause  in  behalf  of  the  plaintiff,  and  could  do  nothing  but  dis- 
miss  the  bill. 

Was  the  plaintiff's  case  rendered  any  better  by  his  supple- 
mental bill?  It  seems  to  me  it  was  not.  It  in  substance 
alleges  that  since  the  filing  of  the  bill,  the  defendant,  Hall- 
wood,  had  received,  only  the  day  before  the  supplemental  bill 
was  filed  by  leave  of  the  court,  $125  from  Stevens,  upon  his 
pledge  of  this  theodolite  and  drawing  instruments,  made  when 
he  sent  them  to  Stevens  in  Cincinnati,  some  two  months 
before  the  institution  of  this  chancery  suit;  and  that  Hall- 
wood  had  this  identical  $125  in  his  possession,  and  had  only 
the  day  before  the  filing  of  this  supplemental  bill  so  sworn  in 
his  deposition  then  being  taken;  and  he  produced  the  notes 
making  up  this  $125,  and  tendered  them  to  the  plaintiff's 
counsel  in  full  payment  of  the  price  of  this  theodolite  and 
drawing  instruments,  as  fixed  by  this  compromise  agreement, 
dated  March  1,  1886.  And  this  supplemental  bill  prayft 
that  he  be  enjoined  from  parting  with  these  notes,  and  h& 
required  to  pay  them  over  to  a  receiver  of  this  court,  when 
appointed,  to  be  used,  if  necessary,  in  redeeming  this  theodo- 
lite aijd  drawing  instruments  of  Stevens;  and  if  this  cannot 
be  done,  then  to  be  used  in  paying  the  plaintiff's  just  claim 
so  far  as  it  will  pay  it,  in  case  he  cannot  get  the  property  itself 
under  the  control  of  the  court,  and  for  general  relief.  The 
injunction  asked  has  been  granted.  JS  all  the  facts  claimed 
by  this  supplemental  bill  were  proven,  could  the  court  render 
any  decree  based  upon  it  in  favor  of  the  plaintiff?  It  seems 
to  me  it  could  not.  When  a  supplemental  bill  is  based  on 
facts  occurring  since  the  institution  of  the  suit,  and  seeks 
relief  only  against  the  original  defendant,  no  new  parties  being 
introduced,  it  is  in  the  nature  of  an  amendment  of  the  original 
bill,  and  must  be  read  with  it,  and  the  two  must  be  regarded 
as  one  bill;  just  as  when  an  amended  bill  is  filed,  merely  cor- 
recting statements  in  an  original  bill,  the  two  are  regarded  as 
constituting  one  bill.  This  proposition  is  abundantly  sus- 
tained by  the  authorities:  See  Hill  v.  Hill,  10  Ala.  527;  Cun- 
ningharri's  Adm'r  v.  Rogers,  14  Id.  147;  Oillettx.Hall,  13  Conn. 
434;  Mason  v.  York  etc.  RR.  Co.,  52  Me.  107;  Clark  v.  Society, 
46  N.  H.  272;  Chouteau  v.  Rice,  1  Minn.  106  (Gil.  83).  It 
would  seem  to  follow  that  if,  on  the  original  bill,  when  all  im- 
perfections in  it  are  disregarded,  and  the  evidence  in  the 
cause,  the  plaintiff  has  no  cause  of  action  at  the  time  of  filing 
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his  original  bill,  he  cannot  maintain  his  suit  by  filing  a  sup- 
plemental bill  setting  up  a  cause  of  action  that  had  accrued 
after  the  original  bill  was  filed,  even  though  it  arose  out  of 
the  same  cause  of  action  that  was  the  subject  of  the  original 
bill.  A  new  cause  of  action  should  not  thus  be  permitted  to 
be  presented  by  a  supplemental  bill;  for,  such  supplemental 
bill  being  a  part  and  an  addition  to  the  original  bill,  and  to 
be  read  with  it,  to  permit  this  would  be  to  violate  the  obvious 
principle  that  in  every  case  the  cause  of  action  must  exist  at 
the  time  the  suit  is  brought.  This  seems  to  be  recognized  by 
the  Alabama  decisions:  See  Hill  v.  Hill^  10  Ala.  527;  Vavghan 
v.  Vaughan's  Heirs,  30  Id.  330,  334;  see  also  Milner  v.  Milner^ 
2  Edw.  Ch.  114,  where  it  was  held  that  a  complainant  cannot 
file  a  supplemental  bill  to  introduce  new  facts  which  have 
occurred  since  the  filing  of  the  original  bill,  and  upon  which  a 
decree  can  be  had  without  refereuce  to  the  original  bill.  The 
complainant  in  such  case  should  dismiss  his  old  bill,  and  file 
an  entirely  new  one.  The  law  as  I  have  stated  it,  sustained 
by  the  Alabama  decisions,  while  not  disputed,  so  far  as  I 
know,  is  nevertheless  qualified  by  the  decision  in  Pinch  v. 
Anthony,  10  Allen,  471,  477.  Chapman,  J.,  in  delivering  the 
opinion  of  the  court,  on  page  477  says:  "We  have  found  no 
authority  that  goes  so  far  as  to  authorize  a  party  who  has  no 
cause  of  action  at  the  time  of  filing  his  original  bill  to  file  a 
supplemental  bill  in  order  to  maintain  his  suit  upon  a  cause 
of  action  that  accrued  after  the  original  bill  was  filed,  even  if 
it  arose  out  of  the  same  transaction  that  was  the  subject  of 
the  original  bill.  It  would  seem  to  be  contrary  to  principle  to 
allow  it  to  be  done.  Milner  v.  Milner,  2  Edw.  Ch.  114,  is  an 
authority  against  allowing  a  new  cause  of  action  to  be  stated 
in  a  supplemental  bill.  But  the  plaintiff  may,  by  means  of  a 
supplemental  bill,  introduce  into  his  case  facts  that  have 
occurred  since  the  original  bill  was  filed.  The  extent  to  which 
this  may  be  done  is  not  definitely  settled,  but  if  he  goes  too 
far  in  this  respect,  the  defendant  has  opportunity  to  object  to 
it  when  leave  is  asked  to  file  the  supplemental  bill:  Pedrickv, 
White,  1  Met.  76;  or  by  demurrer  to  the  bill  for  that  cause 
after  it  is  filed.  In  this  cause,  the  defendant  did  demur,  but 
did  not  present  this  as  a  ground  of  demurrer:  Pinch  v.  An- 
thony, 8  Allen,  536.  The  cause  was  sent  to  a  master,  and  was 
recommitted  to  him,  by  consent  of  both  parties,  for  the  pur- 
pose of  being  fully  heard  on  its  merits;  and  it  has  been  so 
heard,  and  his  report  embraces  every  matter  that  would  have 
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been  needful  if  a  new  bill  had  been  filed.  The  objection  to  the 
supplemental  bill  ought,  therefore,  to  be  regarded  as  waived: 
Pingree  y.  Coffin,  12  Gray,  288,  323;  Story's  Eq.  PI.  528,  and 
note;   Underhill  v.  Van  Cortlandt,  2  Johns.  Ch.  369." 

The  two  cases  referred  to  really  throw  no  light  on  the  sub- 
ject, not  being  cases  in  which  any  supplemental  bill  was  filed, 
and  merely  showing,  in  certain  cases,  a  party  may  waive  his 
right  by  not  objecting  at  the  proper  time;  and  what  is  said 
in  Story  amounts  to  no  more,  except  that  in  the  note  it  is 
said  that  "when  the  matter  which  arises  subsequent  to  the 
filing  of  the  bill,  and  properly  the  subject  of  a  supplemental 
bill,  is  stated  by  amendment,  and  the  defendant  answers  the 
amended  bill,  it  is  too  late  to  object  to  the  irregularity  at  the 
hearing."  This  is  doubtless  true;  for  as  the  plaintiff  had  a 
good  cause  of  action,  and  the  new  matter  could  have  been 
legitimately  brought  in  by  a  supplemental  bill,  the  bringing  of 
it  irregularly  by  an  amended  bill  was  a  matter,  not  of  sub- 
stance, but  of  form,  and  might  well  be  regarded  as  waived  by 
the  failure  to  object  at  the  proper  time,  and  answering  such 
bill.  But  this  would  be  very  different  if  the  facts  arising  since 
the  original  bill  were  really  the  only  facts  upon  which  the 
plaintiff  had  any  cause  of  action;  there  being  no  facts  existing 
which  gave  the  plaintiff  any  cause  of  action  when  the  original 
bill  was  filed.  In  the  case  before  us,  the  supplemental  bill 
was  filed  December  10, 1886,  while  the  deposition  of  Hallwood, 
the  defendant,  was  being  taken;  and  nothing  whatever  was 
done  afterwards,  excepting  the  finishing  of  his  examination, 
and  the  examination  of  a  witness  two  days  after,  whose  evi- 
dence was  really  immaterial.  All  the  evidence  thus  taken 
after  the  filing  of  this  deposition  had  reference  solely  to  the 
matter  in  the  original  bill,  and  in  no  manner  related  to  the  new 
matter  set  out  in  the  supplemental  bill.  In  less  than  a  month 
afterwards  the  court  heard  the  case,  and  dismissed  the  bill 
and  supplemental  bill.  Even  if  the  defendant  could  waive  an 
objection  based  on  the  fact  that  the  plaintiff  had  no  cause' of 
action  when  he  instituted  his  suit,  but  it  arose  subsequently, 
there  was  certainly  no  such  waiver  to  be  inferred  from  any- 
thing done  by  him  in  this  cause  subsequent  to  the  filing  of 
this  supplemental  bill.  But  it  does  not  seem  to  me  that  mere 
failure  to  object  to  its  filing,  or  to  demur  to  it,  could  in  no  case 
prevent  his  relying  on  the  fact  that  the  evidence  showed  that 
when  the  plaintiff  had  brought  his  suit,  and  filed  his  bill,  he 
had  no  cause  of  action. 
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There  is  another  objection  to  this  supplemental  bill,  so  fatal 
that  the  court  was  bound  to  dismiss  it  at  the  hearing.  The 
supplemental  bill  being  but  an  addition  to  the  bill,  and,  as 
asked  for  on  the  very  face  of  this  bill,  to  be  read  with  it,  of 
course  no  decree  could  be  rendered  upon  it  if  it  was  based 
upon  grounds,  and  sought  a  redress,  utterly  inconsistent  with 
the  original  bill.  In  such  case,  the  court,  at  the  hearing, 
might  give  to  the  statements  and  grounds  set  out  in  the 
original  bill  and  in  the  supplemental  bill  a  liberal  construc- 
tions, so  as  to  reconcile  thorn,  and  might  not  refuse  the  plain- 
tiffs relief  simply  because  some  of  the  statements  of  the  supple- 
mental bill  were  in  conflict  with  statements  in  the  original 
bill:  Chouteau  v.  Rice,  1  Minn.  106  (Gil.  83).  But  it  could  do 
no  more.  If,  after  this  were  done,  it  still  appeared  that  the 
grounds  on  which  the  original  bill  was  based  were  utterly  in- 
consistent and  irreconcilable  with  the  grounds  on  which  this 
supplemental  bill  was  based,  the  court  could  grant  no  relief  to 
the  plaintiff  on  his  supplemental  bill.  The  ground  on  which 
this  supplemental  bill  is  based  is,  that  the  theodolite  and 
drawing  instruments  were  a  trust  fund  in  the  hands  of  the  de- 
fendant, Hallwood,  for  the  use  of  the  plaintiff;  and  behaving, 
by  a  sale  or  pledge  of  them,  received  a  check  for  $125,  which 
was  still  in  his  hands,  and  could  be  clearly  identified,  this 
check  should  be  rendered  liable  to  all  the  rights  of  the  plain- 
tiff, just  as  the  original  property  held  in  trust  could  have  been 
held,  had  it  not  been  wrongfully  converted  into  these  notes. 
This  claim  is  based  on  the  familiar  principle  that  where  a 
trust  fund  has  been  wrongfully  converted  into  another  species 
of  proprrty,  if  its  identity  can  be  traced,  it  will  be  held,  in  its 
new  form,  liable  to  the  rights  of  the  original  owner  or  cestui 
que  trust. 

The  appellant's  counsel  refers  to  National  Bank  v.  Insurance 
Co.,  104  U.  S.  54,  26  Am.  Law  Reg.  71  (February,  1887),  and 
notes  to  Fletcher  v.  Sharpe,  108  Ind.  276,  and  2  Story's  Eq.  PI., 
sets.  12,  58,  as  establishing  this  legal  proposition,  which  he 
states  in  his  brief.  There  is  no  question  but  these,  and  innu- 
merable other  cases  show  clearly  that  this  is  the  law.  The 
difliculty  is,  the  evidence  shows  beyond  controversy  that  the 
defendant,  Hallwood,  never  did  occupy  any  confidential  rela- 
tion of  any  sort  to  the  plaintiff,  Straughan,  and  the  property 
in  controversy  never  was  a  trust  fund  in  the  hands  of  Hall- 
wood for  the  use  of  Straughan,  and  therefore  this  law  has  no 
sort  of  application  in  this  cause.     The  plaintiff  brought  an 


Nov.  1887.]  Strauqhan  v.  Hallwood.  4? 

action  of  detinue  against  the  defendant  for  this  propertyj, 
which  he  could  not  have  done  if  the  plaintiff  held  it  for  hip 
use  as  trustee,  his  only  remedy  against  his  trustee,  the  defend 
ant,  being  by  a  suit  in  equity.  In  his  original  bill,  the  plain- 
tiff maintains  the  same  attitude  that  he  assumed  when  -he 
brought  his  action  of  detinue.  In  fact,  the  original  bill  was 
filed  as  an  auxiliary  proceeding  to  aid  the  plaintiff  in  his 
action  of  detinue,  by  compelling  the  defendant,  or  a  receiver 
of  the  court,  to  bring  the  property  in  dispute  back  into  this 
state  from  the  state  of  Ohio,  so  that  it  might  be  here  to  an- 
swer the  judgment  anticipated  in  the  action  of  detinue  then- 
pending.  The  claim  that  the  plaintiff  was  the  legal  and  equi- 
table owner  of  the  property,  which  the  defendant  had  wrong- 
fully got  possession  of  under  a  false  claim  that  he  was  the 
legal  and  equitable  owner  thereof,  which  is  the  ground  on 
which  the  original  bill  is  based,  is  wholly  inconsistent  v/ith 
the  ground  on  which  the  supplemental  bill  is  based,  that  the. 
defendant  held  this  property  as  trustee  for  the  use  of  the  plain- 
tiff, and  had  wrongfully  converted  it  into  bank  notes.  The 
two  grounds  are  utterly  irreconcilable;  and  for  this  reason,  as 
well  as  the  others  I  have  assigned,  this  supplemental  bill 
should  have  been  dismissed. 

There  was  no  error,  therefore,  in  the  decree  of  the  circuit 
court  of  Kanawha  of  January,  18,  1887,  appealed  from,  and 
it  must  be  affirmed,  and  the  appellee  must  pay  to  the  appel- 
lant his  costs  in  this  court  expended,  and  thirty  dollars  dam- 


Beoeivers,  Tebritobial  Powebs  and  JuRiSDionoN  or.  —  As  a  general 
rule,  a  receiver  appointed  by  the  court  of  one  state  has  no  power,  as  a  mat- 
ter of  right,  to  bring  suits  regarding  matters  pertaining  to  his  receivership 
in  the  courts  of  other  states.  The  prevailing  doctrine  as  established  by  the 
supreme  court  of  the  United  States,  and  followed  pretty  generally  by  the 
courts  of  the  different  states,  is,  that  a  receiver  has  no  extraterritorial  power; 
that  for  the  purposes  of  litigation  his  powers  are  limited  to  the  state  in 
which  ho  receives  his  appointment,  and  that  principles  of  comity  do  not  ap- 
ply as  strict  matter  of  right  to  such  cases,  and  will  not  warrant  a  receiver  in 
bringing  an  action  in  a  foreign  court  or  jurisdiction.  Perhaps  the  leading 
case  on  the  subject  is  that  of  Booth  v.  Clark,  17  How.  322.  It  was  there  de- 
termined that  a  receiver  of  the  effects  of  a  New  York  judgment  debtor,  ap- 
pointed by  a  court  in  that  state,  could  not  file  a  bill  in  a  court  of  the  District 
of  Columbia  for  the  purpose  of  obtaining  possession  of  a  fund  due  the  debtor, 
for  the  reason  that  the  court  could  not  recognize  the  power  of  the  receiver  to 
institute  an  action  in  a  jurisdiction  other  than  that  of  his  appointment.  The 
court  said,  Mr.  Justice  Wayne  delivering  the  opinion:  "A  receiver  is  ap- 
pointed under  a  creditor's  bill  for  one  or  more  creditors,  as  the  case  may  ba^ 
Am,  St.  Rep.,  Vol.  VIII.  — 4 
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for  their  benefit,  to  the  exclusion  of  all  other  creditors  of  the  debtor,  if  ther« 
bo  any  such,  as  there  are  in  this  case.  Whether  appointed,  as  this  receiver 
was,  under  the  statute  of  New  York,  or  under  the  rules  and  practice  of 
cliancery,  as  they  may  be,  his  ofllcial  relations  to  the  court  are  the  same.  A 
statute  appointment  neither  enlarges  nor  diminishes  the  limitation  upon  his 
action;  his  res\>on8ibilities  are  unaltered.  Under  cither  kind  of  appointment 
he  has,  at  moat,  only  a  passive  capacity  in  the  most  important  part  of  what 
it  may  be  necessary  for  him  to  do,  until  it  has  been  called  by  direction  of 
the  court  into  ability  to  act.  lie  has  no  extraterritorial  power  of  official 
action;  none  which  tho  court  appointing  him  can  confer,  with  authority  to 
enable  him  to  go  into  a  foreign  jurisdiction  to  take  possession  of  tho  debtor's 
property;  none  which  can  give  him,  upon  the  principles  of  comity,  a  privilege  to 
Buo  in  a  foreign  court  or  another  jurisdiction,  as  tho  judgment  creditor  him- 
.self  might  have  done,  where  his  debtor  may  bo  amenable  to  tho  tribunal 
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admitted  to  the  comity  extended  to  judgment  creditors  without  an  entire 
departure  from  chancery  proceedings  as  to  tho  manner  of  his  appointment, 
the  secnrities  which  are  taken  from  him  for  tho  performance  of  his  duties, 
and  the  direction  which  tho  court  has  over  him  in  tho  collection  of  the  estate 
of  the  debtor,  and  the  application  and  distribution  of  them.  If  he  seeks  to 
be  recognized  in  another  jurisdiction,  it  is  to  take  the  fund  there  out  of  it, 
without  such  court  having  any  control  of  his  subsequent  action  in  respect  to 
it,  and  without  his  having  even  official  power  to  give  security  to  tho  court, 
ihe  aid  of  which  he  sesks,  for  his  faithful  conduct  and  official  accountability. 
All  that  could  bo  done  upon  such  an  application  from  a  rcvoiver  according  to 
chancery  practice  would  be  to  transfer  him  from  tho  locality  of  his  appoint* 
anent  to  that  where  he  asks  to  be  recognized  for  the  execution  of  his  trust  in 
"the  last  under  the  coercive  ability  of  that  court;  and  that  it  would  bo  difl5- 
cult  to  do  where  it  may  be  asked  to  be  done,  without  the  court  exercising  its 
province  to  determine  whether  tho  suitor  or  another  person  within  its  juris- 
diction was  the  proper  person  to  act  as  receiver. " 

The  doctrine  above  set  forth  has  been  recognized  and  followed  by  many  of 
the  state  and  national  courts.  Among  the  cases  supporting  this  rule  may  b« 
cited  Wilkinaon  v.  Culver,  23  Blatchf.  41C;  Reynolds  v.  Stockton,  43  N.  J.  Eq. 
211;  3  Am.  St.  llep.  305;  SlaU  v.  Jacksonville  etc.  R.  R.  Co.,  15  Fla.  201; 
Uolmes  V.  Sherwood,  3  McCrary,  405;  Kam  v.  Smith,  80  N.  Y.  458}  8  Abb. 
N.  C.  426;  Killmer  v.  IJohart,  58  How.  Pr.  452;  Moseby  v.  Burrow,  52  Tex. 
8%;  Olney  v.  Tanner,  21  Blatchf.  540;  Brigliam  v.  Luddington,  12  Id.  237; 
Warren  v.  Union  National  Bank,  7  Phila.  156;  Hope  etc.  Im.  Co.  v.  Taylor, 
2  Rob.  (N.  Y.)  278;  Farmers' tic.  Ir^.  Co.  v,  K^^dleji.  52  Mo.  17:  Willilts  v. 
W'tllr,  25  N.  Y.  577;  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290;  V'2  Am.  Dec. 
592;  Kronherj  \\  Elder,  IS  Kau.  150.  In  this  connection,  Robinson,  J.,  de- 
Jiveriug  the  opinion  in  Bartlftt  v.  WiUntr,  53  Mil.  485-494,  wrote:  "Strictly 
8[>eaking,  the  powers  and  functions  of  a  receiver  for  the  purposes  of  litigation 
are  limited  to  the  courts  of  the  state  within  wliich  he  was  appointed,  and  he 
has  no  extraterritorial  jurisdiction  or  power  to  institute  suits  in  another  state 
for  the  recovery  of  property  due  the  person  or  estate  subject  to  the  receiver- 
ship. In  some  states,  it  ia  true,  ho  has  been  permitted,  upon  tho  principle  of 
comity,  to  file  claims  and  receive  money  due  the  estate,  but  ho  has  never  l>een 
kllowel  by  a  foreign  court  to  interfere  with  its  jurisdiction  which  has  at- 
tached prior  to  his  appointment.  Here  tho  proceedings  in  attachment  wers 
instituted  long  prior  to  tho  appointment  of  a  receiver."  The  same  doctrine 
La  adopted  in  Day  v.  Postal  Telegraph  Co.,  G6  Md.  354.    A  receiver  appointed 
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by  the  federal  court  of  one  circuit  cannot  sue  as  receiver  in  a  federal  court  in 
another  circuit,  because  such  courts  exercise  only  a  local  and  limited  juris- 
diction, and  a  receiver  appointed  in  one  of  them  cannot  sue  in  another  terri- 
torial jurisdiction:  Brigham  v.  Luddington,  12  Blatchf.  237.  And  again,  a 
receiver  appointed  in  one  state  in  proceedings  supplementary  to  execution 
caunot  institute  a  suit  in  a  district  court  of  the  United  States  to  set  aside,  as 
fraudulent  as  to  creditors,  a  general  assignment  made  by  the  debtor  of  all  his 
property,  before  such  receiver  was  appointed,  where  after  his  appointment  an 
aasiguee  in  bankruptcy  of  the  debtor  was  appointed,  who  is  made  a  party  to 
the  suit:  Olney  v.  Tanner,  21  Id.  540.  So  where  the  receiver  of  an  insurance 
company  appointed  by  a  court  in  Illinois  brought  an  action  in  Missouri  on  a 
note  in  favor  of  the  corporation,  it  was  held  in  the  latter  state  that  the  re- 
ceiver as  such  could  not  maintain  the  action:  Farmers'  etc.  Ina.  Co.  r.  Needles, 
52  Mo.  17.  Again,  in  a  garnishee  action  in  the  court  of  one  state  against  the 
debtor  of  a  corporation  existing  under  the  laws  of  another  state  where  judg- 
ment had  been  obtained  against  the  garnishee,  it  was  held  that  the  receiver 
of  such  corporation,  appointed  in  a  creditor's  suit  in  the  state  of  its  domicile, 
could  not  contest  the  plaintiflF's  right  to  a  verdict  obtained  in  the  garnishee 
suit  in  the  state  first  mentioned:  Warren  v.  Union  National  Bank,  7  Phila. 
156.  While  it  may  be  said,  without  fear  of  successful  contradiction,  that  the 
rule  is  firmly  established  that  a  receiver  has  no  extraterritorial  power,  as  a 
matter  of  right,  still  there  is  nothing  to  prevent  courts  of  states  other  than 
that  of  his  appointment  from  extending  to  hira  the  privilege  of  suing  in 
their  courts  if  they  see  fit  so  to  do.  Such  privilege  is  often  granted  as  a 
matter  of  favor  and  comity,  when  it  can  be  done  without  interfering  with 
tlie  rights  and  interests  of  the  citizens  of  the  state  granting  the  permission. 
As  has  been  said,  this  privilege  is  an  exception  to  the  general  rule,  and  not 
a  matter  of  right,  and  the  granting  of  tlie  permission  is  discretionary  with 
the  court  whose  aid  is  invoked.  However,  this  exception  has  been  so  often 
recognized  as  to  have  become  as  firmly  established  as  the  rule  itself,  and  has 
led  Mr.  High,  in  his  treatise  on  receivers,  second  edition,  section  241,  to  say: 
"It  is  thus  apparent  that  the  exceptions  to  the  rule  have  become  as  well  re- 
cognized as  the  rule  itself,  and  the  tendency  of  the  courts  is  constantly  toward 
an  enlarged  and  more  liberal  policy  in  this  regard,  and  it  is  believed  that  the 
doctrine  will  ultimately  be  established,  giving  to  receivers  the  same  rights  of 
action  iu  all  the  states  of  the  Union  with  which  they  are  invested  in  the 
state  or  jurisdiction  in  which  they  are  appointed." 

In  the  following  cases,  under  a  variety  of  circumstances,  some  of  which 
will  be  hereafter  stated,  the  rule  of  comity  has  been  extended  where  the 
privilege  could  work  no  detriment  to  the  citizens  of  the  state  granting  it,  and 
where  it  did  not  contravene  the  policy  of  her  laws:  Chicago  etc.  R'y  Co.  v. 
Keohih  etc.  Co.,  108  111.  317;  48  Am.  Rep.  557;  Pond  v.  Coolce,  45  Conn.  126; 
29  Am.  Rep.  OGS;  aud  see  Coolce  v.  Town  of  Orange,  48  Conn.  401,  growing 
out  of  the  same  facts  and  maintaining  the  same  rule:  Bank  v.  McLeod,  38 
Ohio  St.  174;  llurdv.  City  of  Elizabeth,  41  N.  J.  L.  1;  Graydon  v.  Church, 
7  Mich.  36;  Bunk  v.  St.  John,  29  Barb.  585;  Bagby  v.  Atlantic  etc.  R.  B.  Co., 
80  Pa.  St.  291;  Hoyt\.  TJiompson,  5  N.  Y.  320;  Taylor  \.  Columbian  Ins. 
Co.,  14  Allen,  353;  Metzner  v.  Bauer,  98  Ind.  425;  Pugh  v.  Hurtt,  52  How. 
Pr.  22;  Iglehart  v.  Bierce,  36  111.  133;  Ex  parte  Norwood,  3  Biss.  504;  National 
Trust  Co.  V.  Miller,  33  N.  J.  Eq.  155;  Bidlack  v.  Mason,  26  Id.  230;  Paradise 
V.  Farmers'  etc.  Bank,  5  La.  Ann.  710;  McAlpin  v.  Jones,  10  Id.  552.  Some 
of  the  circumstances  under  which  the  principle  of  comity  is  indulged  will  be 
■hown  by  the  following  cases:  In  Cagill  v.   Wooldridge,  8  Bait.  680,  36  Am. 
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Rep.  716,  it  was  hel.l  that  where  the  court  of  a  sister  state,  having  jurisdic- 
tion of  the  parties  and  subject-matter,  and  having  the  property  within  its 
actual  control,  appoints  a  receiver  to  tako  possession  of  and  sell  the  property, 
and  this  order  is  executed  by  the  property  being  actually  taken  into  posses> 
sion  by  tho  receiver,  tliis  will  give  him,  against  the  parties  to  the  litigation 
and  those  claiming  under  them,  a  special  property  and  right  of  possession, 
which  will  enable  him  to  maintain  an  action  of  replevin,  and  that  right  will 
not  bo  lost  by  sending  tho  property  into  Teunesseo  for  sale.  To  this  extent 
tho  court  of  tho  latter  stato  will  respect  the  order  and  judgments  of  tho  court 
of  a  sister  stato.  Tho  receiver  can,  in  his  individual  capacity,  maintain  an 
action  to  recover  the  property  from  an  attaching  creditor  in  Tennessee,  not- 
withstanding ho  may  have  failed  until  afterward  to  qualify  and  give  bond  as 
such. 

la  Ptiijh  v.  Hurlt,  52  How.  Pr.  22,  it  is  said  that  the  only  ground  on  which 
tho  courts  of  Now  York  will  refuse  receivers  appointed  by  the  courts  of 
sister  states  tho  privilege  of  suing  in  the  former  seems  to  be  where  the 
claim  comes  in  conflict  witli  the  rights  of  creditors  in  that  state.  Its 
courts  will  not  sustain  the  lien  of  foreign  assignees  or  receivers  in  opposition 
to  a  lien  created  by  attachment  under  its  law,  nor  extend  their  courtesy 
so  far  as  to  work  a  detriment  to  the  citizens  of  that  state  who  have  gives 
credit  to  tho  foreign  insolvent.  In  all  other  cases  comity  demands  that  such 
receiver  be  allowed  to  sue.  And  again,  in  Lycommj  etc.  Ins.  Co.  v.  Wheelocky 
65  Vt.  526,  it  13  held  that  a  foreign  receiver  of  an  insolvent  insurance  com- 
pany may  maintain  an  action  in  Vermont  to  recover  assessments  on  premium 
notes,  no  creditor  having  intervened  to  oppose  the  prosecution  of  such  suits. 

So  in  JIurd  v.  City  o/ElaabelJt,  41  N.  J.  L.  1,  tho  court  maintained  that  a 
receiver  appointed  in  a  foreign  jurisdiction,  and  clothed  with  authority  to 
take  the  designated  property  wherever  found,  may  sustain  an  action  for  it  in 
Now  Jersey,  when  the  creditors  of  the  party  represented  by  the  receiver  do 
not  intervene. 

Again,  in  Oraydon  v.  ChurcJi,  7  Mich.  36,  where,  under  a  creditor's  bill  in 
a  chancery  court  in  New  York,  a  receiver  was  appointed,  and  the  debtor, 
under  order  of  court,  made  a  general  assignment  to  the  receiver  of  all  of  hi* 
property,  reciting  that  it  was  made  in  due  form  to  convey  landed  interests 
under  the  Michigan  statutes,  it  was  held  that  such  receiver  might  file  his  bill 
in  the  latter  state  to  foreclose  a  mortgage,  or  to  enforce  a  right  of  redemp- 
tion held  by  the  debtor  at  the  timo  the  assignment  was  executed,  in  land 
situato  in  that  state;  that  ho  did  not  sue  strictly  in  his  capacity  of  receiver 
by  virtue  of  his  New  York  appointment,  but  as  an  assignee,  holding  the 
legal  interest  in  the  property. 

In  Runk  v.  St.  John,  29  Barb.  587,  the  court  said:  "The  plaintiffs  are 
receivers  of  a  corporation  chartered  in  the  states  of  Pennsylvania  and  New 
Jersey,  and  were  appointed  under  a  decree  dissolving  the  corporation,  made 
by  the  court  of  chancery  in  the  latter  state,  and  were  confirmed  by  an  act  of 
tho  legislature  of  the  former.  The  defendant's  counsel  denies  the  capacity 
of  tho  receivers  appointed  in  other  states  and  countries  to  sue  in  the  courts 
of  this  state.  The  laws  and  proceedings  of  other  sovereignties  have  not, 
indeed,  such  a))soluto  and  inherent  vigor  as  to  be  efficacious  here  under  all 
circumstances.  But  in  most  instances  they  are  recognized  by  tho  courtesy 
of  the  courts  of  this  state;  and  the  right  of  foreign  assignees  or  receivers  to 
collect,  sue  for,  and  recover  the  property  of  the  individuals  or  corporations 
they  represent  has  never  been  denied  except  where  their  claim  came  in  con- 
flict with  the  rights  of  creditors  in  this  state.     All  that  has  been  settled  by 
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the  decisions  to  which  we  have  been  referred  on  this  subject  is,  that  our 
courts  will  not  sustain  the  lien  of  foreign  assignees  or  receivers  in  opposition 
to  a  lien  created  by  attachment  under  our  own  laws.  In  other  words,  we 
decline  to  extend  our  wonted  courtesy  so  far  as  to  work  detriment  to  the 
citizens  of  our  own  state  who  have  been  induced  to  give  credit  to  the  foreign 
insolvent.  But  this  question  does  not  arise  in  the  case  before  us.  This  is 
not  a  contest  between  foreign  creditors  and  domestic  attaching  creditors. 
The  plaintiffs,  on  behalf  of  the  interests  they  represent,  seek  the  equitable 
interposition  of  this  court  to  set  aside  an  alleged  fraudulent  conveyance  of 
land  situated  in  the  state  of  Pennsylvania." 

Ill  Bagby  v.  Atlantic  etc.  B.  R.  Co.,  86  Pa.  St.  291,  it  was  held  that  where 
a  receiver  has  been  appointed  by  the  court  in  another  state,  his  appointment 
will  be  recognized  by  the  courts  of  Pennsylvania  on  the  ground  of  comity, 
V  lien  his  claims  do  not  come  in  conflict  with  rights  of  citizens  of  the  latter 
state.  See  also,  to  the  same  effect,  Hoyt  v.  77iomaon,  5  N.  Y.  320;  Metzner  v. 
Bauer,  98  Ind.  425.  In  Bidlack  v.  Mason,  26  N.  J.  Eq.  231,  it  is  maintained 
that,  on  principles  of  comity,  the  aid  of  the  New  Jersey  court  will  be  ox- 
tended  to  the  receiver  of  a  foreign  corporation  seeking  to  obtain  posses- 
sion of  property  belonging  to  it  there,  as  against  the  officers  of  the  corpora- 
tion seeking  by  fraud  or  subterfuge  to  withhold  it.  This  ruling  is  affirmed, 
independent  of  statutory  considerations,  in  National  Trust  Co.  v.  Miller,  33 
Id.  155. 

Where  a  bond  and  mortgage  have  been  executed  to  the  receiver  of  the 
assets  of  an  insolvent  corporation  appointed  in  another  state,  such  receiver, 
or  his  successor,  may  maintain  an  action  in  another  state  to  enforce  payment 
thereof:  Iglehart  v.  Bierce,  36  HI.  133.  To  the  same  effect.  Bank  v.  McLeod, 
38  Ohio  St.  174.  So  where  property  has  been  fraudulently  or  feloniously 
removed  from  the  jurisdiction  of  the  courts  of  another  state,  a  receiver  ap- 
pointed there  may  reclaim  it  through  the  instrumentality  of  the  courts  of 
Louisiana:  McAlpin  v.  Jones,  10  La.  Ann.  552.  In  Parsons  v.  Charter  Oak 
Ins.  Co.,  31  Fed.  Rep.  305,  it  appeared  that  a  life  insurance  company  organ- 
ized under  the  laws  of  Connecticut  owned  real  estate  and  had  policy-holders 
in  Iowa,  and  that,  having  become  insolvent,  a  receiver  had  been  appointed 
in  Connecticut.  Subsequently,  in  a  suit  by  Iowa  creditors,  the  court  of  that 
state  appointed  a  receiver  of  the  property  located  there,  and  it  was  claimed 
that  the  Iowa  creditors  had  a  superior  right  to  such  property,  and  that  the 
foreign  receiver  could  not  control  assets  outside  the  state  of  his  appointment. 
But  it  was  determined  that  as  the  statutes  of  Connecticut  provided  for  re- 
ceivers, it  was  part  of  the  contract  with  policy-holders  that  in  case  of  in- 
solvency a  receiver  so  appointed  should  marshal  all  assets,  so  that  his  power 
was  not  limited  as  that  of  a  receiver  usually  was,  and  that  the  Connecticut 
receiver  controlled  all  of  the  company's  assets.  In  Welkr  v.  Pace  Tobacco 
Co.,  2  N.  Y.  Sup.  Ct.  292,  it  was  held  that  a  receiver  appointed  by  a  court 
in  another  state,  by  an  order  directing  a  resident  member  of  a  firm  owning 
stock  to  assign  it  to  the  receiver,  and  to  make  him  an  attorney  in  fact  to 
transfer  the  stock  to  himself  as  receiver  on  the  company's  books,  acquired 
the  legal  title  to  the  stock  by  such  proceedings,  regardless  of  his  receivership, 
and  a  New  York  court  will  aid  him  in  making  the  transfer.  In  Ex  parte 
Norivood,  3  Biss.  504-512,  the  court  decided  that  the  receiver  of  a  bankrupt 
corporation  in  another  state  can  prove  a  debt  against  a  bankrupt  in  the  cir- 
cuit court  of  the  United  States.  In  the  course  of  his  opinion,  Blodgett,  J., 
said:  "To  my  mind,  there  is,  to  say  the  least,  a  strong  analogy  between  the 
right  of  the  receiver  in  this  case  to  prove  the  debt  due  the  estate  he  repre* 
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•enta  tnd  th«  right  of  th«  executor  or  administrator  appointed  in  another 
state  to  represent  the  right  of  a  deceased  creditor  before  this  coart,  and 
prove  a  debt  dae  his  testator  or  intestate,  and  such  right  has  never  been 
drawn  in  qnestion.  Under  authority  of  all  the  bankrupt  laws  which  have 
been  passed  by  the  Congress  of  tho  United  States,  the  practice  has  been 
uniform,  so  far  as  I  can  ascertain,  to  allow  guardians,  executors,  administra- 
tors, and  all  persons  acting  in  a  representative  capacity,  to  appear  before  the 
bankrupt  cotirt  and  prove  the  claims  pertaining  tp  the  estate  which  they 
severally  represent.  If  the  bankruptcy  proceedings  were  pending  before  a 
United  States  court  in  tho  state  of  New  York,  there  can  be  no  doubt  that 
Buoh  court  would  recognize  the  rights  of  the  receiver  in  this  case,  and  allow  him 
to  prove  this  claim.  Why  should  a  federal  court  of  the  state  of  New  York  recog- 
nize the  authority  of  this  receiver  appointed  under  the  laws  of  the  state  of  New 
York,  without  any  relation  to  the  federal  laws  or  the  l)ankrupt  law,  any  more 
than  this  court  should  ?  Do  state  lines  make  any  difference?  The  federal  courts 
take  judicial  notice  of  all  of  the  laws  of  all  of  the  states,  and  of  the  powers  of  all 
state  officers,  whether  executive  or  judicial.  It  seems  to  me  it  would  be  apply- 
ing a  very  narrow  rule  to  the  provisions  of  the  bankrupt  law,  and  limit  the  use- 
fulness  of  that  statute  very  considerably,  if  the  federal  courts  should  require 
all  executors,  administrators,  guardians  of  minors,  or  conservators  of  insane 
or  idiotic  persons,  as  a  condition  precedent  to  the  proving  of  their  claims 
against  the  estate  of  their  debtors,  to  take  out  auxiliar]^  or  supplemental 
letters  of  administration  or  guardianship  from  the  state  courts  within  the 
jurisdiction  of  the  court  where  the  banlu-uptcy  proceedings  were  pending. 
The  bankrupt  law  is  national  in  its  application.  It  is  intended  to  serve  all 
creditors  alike,  and  give  all  creditors  acting  in  a  representative  capacity, 
resident  out  of  the  district  as  well  as  those  within  the  district  wherein  the 
proceedings  are  pending,  all  the  rights  to  prove  their  debts  which  natural 
persons  might  exercise;  and  it  seems  to  mo  that  this  court  would  do  gross 
injustice  to  the  principles  of  the  law  to  hold  that  this  receiver,  clothed  as  lie 
is  with  full  powers  by  the  law  of  the  state  of  New  York  to  represent  the 
estate  of  tho  Lorillard  Insurance  Company,  and  standing  by  virtue  of  the 
decree  of  tho  supremo  court  of  the  state  of  New  York  in  the  shoes  and  place 
of  such  company,  should  not  be  allowed  to  prove  his  debt  here  as  fully  as  if 
he  had  been  vested  with  those  powers  by  virtue  of  a  decree  from  any  court 
within  this  district." 

JCRISDICTION    A3  TO   SCITS   BY   ReCKIVSBS  APPOINTED   IN     OtHSB   StATBS: 

See  elaborate  note  in  Allq/  v.  Ccupari,  6  Am.  St.  Rep.  185-189,  as  to  actions 
by  such  receivers  beyond  the  states  where  appointed,  and  the  territorial 
limitation  of  their  aathority,  etc 
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Heavner  v.  Morgan. 

[30  West  Virginia,  335.] 

Sfecific  Performance  —  Defect  in  Title.  —  If  a  vendee  has  purchased' 
land  and  received  a  conveyance  of  general  warranty,  he  will  not  be  re- 
quired to  pay  all  the  purchase  price,  if  the  title  is  defective,  or  part  of 
the  land  is  claimed  by  other  parties.  IJpon  proof  of  the  defect  in  the 
title,  he  will  not  be  required  to  pay  the  purchase  price  until  such  defect 
is  removed,  or  a  proper  abatement  in  such  price  is  decreed,  if  he  insists 
on  having  that  part  of  the  land  for  which  a  perfect  title  can  be  given. 

Conflicting  Deeds  —  Interlock.  —  Where  conflicting  grants  or  deeds- 
cause  an  interlock,  and  the  elder  grantee  or  owner  is  in  actual  posses- 
sion of  his  land  outside  the  interlock,  and  the  junior  grantee  or  adverse 
claimant  is  in  actual  possession  of  a  part  of  the  interlock,  claiming  the 
whole  to  the  extent  of  his  boundary,  such  possession  of  the  former  out- 
side the  interlock  will  not  limit  the  possession  of  the  latter  to  his  inclos- 
ure,  but  he  will  be  held  to  be  in  adverse  possession  of  all  the  land  in  th& 
interlock. 

Specific  Performance  —  Defect  in  Title — Abatement  in  Price. — 
Where,  under  a  bill  for  specific  performance,  it  is  questionable  whether 
the  vendor  had  title  to  part  of  the  land  he  sold,  the  vendee  claiming  an. 
abatement  for  the  loss  of  land  to  which  he  cannot  have  title,  the  courts 
will  not  fix  the  average  price  per  acre  of  the  entire  tract  sold  as  the  rule/ 
of  abatement,  but  will  adopt  as  the  measure  of  abatement  such  portions 
of  the  purchase  price  as  the  relative  value  of  the  land  lost  bears  to  the- 
purchase  price  of  the  whole  tract. 

Specific  Performance  —  Defect  i.n  Title.  —  When,  in  a  suit  to  enforce 
a  vendor's  lien,  the  answer  resists  payment  on  the  ground  that  part  of 
the  land  is  claimed  and  held  by  certain  parties  by  title  paramount,  un- 
less such  answer  shows  on  its  face  that  prima  facie  the  title  is  defective,, 
it  is  not  sufiicient;  but  if  it  does  show  this,  the  plaintiff  cannot  reply- 
specifically,  but  must  amend  his  bill,  and  make  all  such  parties  who  set 
up  such  bona  fide  claims  defendants  to  iiis  bill,  and  show  by  his  bill,  if 
he  can,  that  his  title  is  clear  and  valid.  If  he  does  not  intend  to  insist 
on  title  as  against  the  defendants,  or  any  of  them,  who  are  claiming  his 
land,  or  part  thereof,  as  shown  by  the  answer,  let  him  say  so  in  his  bill, 
and  he  need  not  make  such  parties  defendants;  but  he  will  not  be  per- 
mitted to  require  defendant,  who  is  the  purchaser,  to  pay  for  any  land, 
to  which  the  said  third  party  appears  to  have  had  a  good  title,  but  which 
the  court  thinks  has  been  lost  by  adverse  possession,  unless  such  party  is- 
a  defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the  land  soldi 
to  the  vendee  is  based  on  sucli  grounds  as  will  put  a  reasonable  man  ici 
just  apprehension  of  losing  his  land,  such  claimant  should  be  made  de- 
fendant to  the  suit,  that  the  rights  of  all  parties  may  be  protected. 

C.  C  Higginbotham,  for  the  appellant. 

A.  M.  Poundstone,  for  the  appellee. 

Johnson,  President.  On  the  sixth  day  of  April,  1854,  Johr> 
McWhorter  and  Alexander  S.  Withers  and  wife  conveyed  to 
Leonard  Crites  "  all  the  following  described  tract  or  parcel  of 
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land  lying  and  being  in  Iho  county  of  Upshur,  being  lot  No. 
14,  the  division  of  a  tract  of  thirty  thousand  acres,  sold  as  de- 
linquent and  forfeited  in  the  county  of  Lewis  by  commission- 
ers of  delinquent  and  forfeited  land  for  said  county  of  Lewis, 
iis  forfeited  in  the  names  of  John  Davenport  and  others,  as  by 
the  plat  constituting  part  of  the  record  in  said  cause,  in  the 
clerk's  office  of  the  circuit  court  of  Lewis  County,  will  more 
fully  and  at  large  appear;  the  said  lot  No.  14  containing  one 
thousand  acres,  more  or  less."  Leonard  Crites,  by  the  third 
clause  of  his  will,  dated  July  25,  1866,  and  admitted  to  pro- 
bate on  the  thirteenth  day  of  April,  1869,  "devised  to  his  sons 
John  D.  Crites  and  William  M.  Crites  all  the  lands  lying 
on  the  east  side  of  Buckhannon  River,  improved  and  unim- 
proved, each  having  an  equal  interest  therein."  By  the  fourlh 
clause  of  said  will,  he  "devised  to  Joseph  Crites,  Abraham 
Crites,  Mary  Crites,  Catherine  Crites,  and  Rebecca  Crites,  the 
residue  of  the  unsold  lands  on  the  west  side  of  Buckhannon 
River,  each  having  an  equal  interest  therein."  On  the  eighth 
day  of  September,  1870,  John  D.  Crites  and  wife,  William  M. 
Crites  and  wife,  Elizabeth  Crites,  widow  of  Leonard  Crites, 
and  Mary  Crites,  Catherine  Crites,  and  Rebecca  Crites,  con- 
veyed, by  deed  of  that  date,  to  Thomas  Selby,  "  all  that  cer- 
tain piece  or  parcel  of  land  situated  in  the  said  county  of 
Upshur  and  state  of  West  Virginia,  on  the  east  bank  of  the 
Buckhannon  River,  and  bounded  and  described  as  follows,  to 
wit,"  etc.  The  metes  and  bounds  are  set  out.  The  deed  con- 
tinues,—  "containing  203  acres,  be  the  same  more  or  less;  it 
being  the  same  land  devised  to  John  D.  Crites  and  William 
M.  Crites  by  the  last  will  and  testament  of  Leonard  Crites, 
deceased." 

In  a  chancery  suit  in  the  name  of  II.  B.  Clark  against 
Thomas  Selby  and  others,  the  said  land  was  sold,  and  pur- 
chased by  W.  G.  L.  Totten,  to  whom  the  sale  was  confirmed; 
and  C.  C.  Iligginbotham,  the  special  commissioner  appointed 
for  the  purpose,  conveyed  the  same  to  him  by  the  same  metes 
and  bounds  as  are  in  the  deed  from  the  devisees  of  Leonard 
Crites  to  said  Selby.  By  written  contract,  executed  on  the 
fourteenth  day  of  October,  1874,  for  the  consideration  of  $2,500, 
—  $500  cash;  $416.66§  costs  to  be  paid  on  the  fourteenth  day 
of  April,  1875;  $604.16§  on  the  fourteenth  day  of  October, 
1875;  $604. 1G|  on  the  fourteenth  day  of  April,  1876;  and  $325 
on  the  fourteenth  day  of  October,  1870,  —  the  said  W.  G.  L. 
Totten  sold  said  tract  of  land  to  Morgan  Morgan,  describing 
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it  as  "  a  tract  or  parcel  of  land  situated  in  Upshur  County, 
West  Virginia,  on  the  right-hand  fork  of  the  Buckhannon 
River,  adjoining  lands  of  James  Ross,  Abraham  Crites,  Jacob 
Crites,  and  others,  and  the  same  tract  of  land  conveyed  by 
John  Crites  and  other  heirs  of  Leonard  Crites,  deceased,  to 
Thomas  Selby,  and  this  day  sold  by  C.  C.  Higginbotham, 
commissioner  in  the  chancery  cause  of  H.  B.  Clark  against 
Thomas  Selby  and  others,  in  the  county  court  of  Upshur 
County,  to  the  said  W.  G.  L.  Totten,  containing  203  acres. 
And  the  said  W.  G.  L.  Totten  hereby  binds  himself  to  execute 
to  the  said  Morgan  Morgan  a  deed  for  said  tract  of  land,  on 
the  fourteenth  day  of  April,  1876,  with  covenants  of  general 
warranty."  All  the  purchase-money  was  paid  except  the  last 
note  of  $325,  which  was  dated  October  14,  1874,  due  two  years 
after  date,  with  interest  from  the  date.  On  October  14,  1875, 
the  said  Totten,  for  value  received,  assigned  the  said  note  to 
Elias  Heavner. 

Elias  Heavner  filed  his  bill  in  the  circuit  court  of  Upshur 
County,  in  which  he  set  out  these  facts:  He  exhibited  the 
contract  from  Totten  to  Morgan,  the  unpaid  note  for  purchase- 
money,  the  assignment  thereof  to  himself;  also  the  fact  that, 
in  pursuance  of  the  contract,  Totten,  on  the  twenty-seventh 
day  of  January,  1881,  executed  a  deed  with  general  warranty 
to  said  Morgan  for  said  land,  and  acknowledged  the  same  for 
record,  but  that  Morgan  refused  to  accept  it,  and  tenders  the 
deed  as  an  exhibit  with  his  bill.  He  further  alleges  that  the 
said  tract  of  land  contains  203  acres.  The  plaintiff  prayed 
for  a  specific  performance  of  said  contract,  and  that  said  land 
might  be  sold,  and  the  proceeds  applied  to  the  payment  of  the 
unpaid  purchase-money.  The  said  Morgan  and  Totten  were 
made  defendants  to  the  bill.  Morgan  answered  the  bill,  ad- 
mitting the  sale,  exhibited  the  contract,  and  further  said 
"  that  an  exact  quantity  of  land  is  specified  in  said  contract, 
as  sold  to  him,  to  wit,  203  acres;  ....  that  said  Totten  did 
not,  in  said  written  contract,  give  metes  and  bounds  to  lands 
sold  to  defendant,  but  described  the  same  as  adjoining  lands 
of  James  Ross,  Abraham  Crites,  Jacob  Crites,  and  others,  and 
the  same  tract  of  land  conveyed  by  John  D.  Crites  and  others, 
heirs  of  Leonard  Crites,  deceased,  to  Thomas  Selby;  said 
land,  when  so  conveyed  to  Selby,  was  not  surveyed;  .... 
that  all  the  bonds  or  notes  made  to  him  by  said  Totten, 
specified  in  said  contract,  have  been  paid,  except  the  bond  for 
$325;  ....  that  something  more  than  a  year  after  said  pur- 
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chase  defendant  learned  that  there  were  not  203  acres  of  land 
in  the  tract  so  sold  to  him  hy  said  Totten;  that  a  part  of  the 
land  embraced  in  said  contract  was  owned  by  James  Ross,  and 
part  by  Mrs.  Ely;  and  as  soon  as  defendant  learned  said  fact, 
he  so  informed  said  Totten.  At  first,  said  Totten  claimed  that 
all  the  land  he  sold  to  said  defendant  ho  owned,  but  after- 
wards admitted  that  Mrs.  Ely  and  James  Ross  would  hold 
those  parts  claimed  by  them  which  had  been  embraced  in 
said  contract,  and  therefore  said  Totten  made  an  effort  to  pur- 
chase said  parts  from  said  Ross  and  D.  D.  T.  Farnsworth, 
agent  of  Mrs.  Ely,  but  failed  to  do  so,  and  has  not  purchased 
the  same. 

"  Deducting  the  portions  embraced  in  said  contract  (and  also 
embraced  in  the  deed  filed  by  the  plaintiff  with  his  bill  as 
exhibit  C)  claimed  and  owned  by  Mrs.  Ely  and  said  Ross, 
defendant  alleges  there  is  a  deficiency  in  tho  quantity  of  said 
203  acres.  Instead  of  203  acres,  there  are  only  167  acres 
and  48  square  poles;  making  a  deficiency  of  35  acres  and 
112  square  poles.  Defendant  says  ho  has  already  paid  and 
overpaid   for  the  true  quantity  of  land  so  sold  to  him  by 

said  Totten,  and  has  overpaid  the  same,  to  wit,  $ ,  and  is 

entitled  to  recover  the  same  from  him;  and  is  entitled  in  this 
suit,  as  against  the  plaintiff,  to  have  said  bond  for  $325  can- 
celed; ....  that  he  refused,  and  herein  refuses,  to  receive 
the  deed  filed  with  plaintiff's  bill,  ....  for  the  reason  that 
the  metes  and  bounds  thereof  embrace  lands  which  were  not 
owned  by  said  Totten  at  the  time  of  said  sale.  Defendant 
prays  that  the  true  quantity  so  owned  by  said  Totten,  and  the 
metes  and  bounds  thereof,  be  ascertained  by  proper  proceed- 
ings herein,  and  that  a  deed  be  required  herein  from  said  Tot- 
ten to  defendant,  setting  forth  and  embracing  the  true  quantity 
and  the  true  metes  and  bounds  of  said  land  so  owned  by  said 
Totten  at  the  time  of  his  sale  to  defendant." 

On  the  eighteenth  day  of  February  the  court  entered  an 
order  referring  the  cause  to  a  commissioner  to  ascertain  and 
report  what  amount  of  purchase-money  in  the  bill  mentioned 
has  been  paid  on  the  land  therein  mentioned,  and  to  whom; 
to  ascertain  and  report  whether  the  deed  filed  with  the  bill  as 
exhibit  C  embraces  land  not  owned  by  the  defendant  W.  G.  L. 
Totten  at  the  time  of  his  sale  to  defendant  Morgan  Morgan;  to 
ascertain  and  roport,  further,  the  true  quantity  of  land  owned 
by  said  Totten  in  the  tract  sold  by  Inm  to  Morgan  Morgan; 
and  to  ascertain  the  true  metes  and  bounds  thereof     Ajid  to 
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this  end  the  commissioner  may  direct  tne  surveyor  of  lands  of 
this  county  to  go  on  said  land,  and  land  contiguous  thereto, 
and  do  such  surveying  as  any  of  the  parties  in  this  suit  may 
require,  with  the  view  of  ascertaining  the  true  qnantity  and 
boundary  of  said  land;  and  for  this  purpose  said  surveyor 
shall,  if  required  by  any  of  the  parties  to  this  suit,  go  to  the 
beginning  corner  of  what  is  known  as  the  Davenport  survey, 
and  any  other  of  the  corners  and  lines  thereof,  and  do  such 
surveying  as  may  be  required,  etc. 

The  surveyor  did  go  on  the  land,  and  under  the  instructions 
given  him,  did  his  work  thoroughly.  His  map  shows  the 
Davenport  survey,  and  how  different  lots  are  located  with 
reference  to  each  other.  The  black  lines  bounding  lot  14 
show  the  original  survey  of  that  lot,  and  its  relation  in  the 
block  to  the  surrounding  lots.  The  evidence  shows  that  after 
Crites  had  bought  lot  14,  by  the  description  of  "lot  14  in  the 
Davenport  survey,"  he,  in  1859,  had  it  surveyed  by  one  Aaron 
D.  Peterson,  who  commenced  at  a  mistaken  corner  of  lot  14,  and 
surveyed  the  same,  as  he  supposed.  Lot  14  is  bounded  on  the 
top  or  north  by  lot  13,  on  the  right  or  east  by  lot  23,  on  the 
bottom  or  south  by  lot  15,  and  on  the  left  or  west  by  lot  11. 
On  the  north,  in  the  block  of  lots,  on  the  east  of  13  is  24,  and 
on  the  west  is  12.  By  Peterson's  survey,  commencing  as  he 
did,  at  what  he  evidently  supposed  was  a  corner  of  lot  14  in 
the  Davenport  survey,  he  left  out  a  small  strip  of  land  on  the 
south  which  went  into  15;  also  left  out  a  strip  on  the  west 
which  went  into  11;  and  took  a  part  of  lot  13  on  the  north, 
and  thus  created  an  interlock.  He  also  included  a  part  of  lot 
23,  amounting  to,  as  far  as  this  controversy  is  concerned, 
twenty -six  and  one  half  acres,  which  creates  another  inter- 
lock; and  also  includes  two  acres  of  lot  24,  making  still 
another  interlock.  James  Ross  is  the  owner  of  that  portion  of 
lot  13  which  adjoins  14,  and  Mrs.  Ely  owns  lot  23  on  the  east. 
Thus  there  are  made  three  interlocks.  It  does  not  appear  who 
owns  lot  24,  on  which  the  interlock  of  the  two  acres  is  made. 
On  that  portion  included  in  the  deed  to  Totten,  and  from  Tot- 
ten  to  Morgan,  the  interlock  with  Ross's  land  makes  twenty- 
three  and  one  half  acres;  and  that  with  Mrs.  Ely's  land 
twenty-six  and  one  half  acres;  and  with  lot  24  two  acres. 

The  proof  shows  that  Leonard  Crites  built  a  house  in  about 
1850,  in  the  interlock  on  the  north  with  James  Ross's  laud, 
and  cleared  within  that  interlock  fourteen  acres,  which  has 
been  held  by  Crites,  and  those  claiming  under  him,  contin- 
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uously  from  that  time  to  this.  There  was  no  improvement,  so 
far  as  tlie  proof  shows,  in  the  two-acre  interlock,  or  the  tweii- 
ty-six-and-onc-half-acre  interlock  on  the  land  of  Mrs.  Ely. 
Neither  Mrs.  Ely,  Jaraes  Ross,  nor  the  owner  of  lot  24  are  de- 
fendants to  the  suit.  There  is  considerable  conflict  of  evidence 
as  to  the  relative  value  of  the  land  in  the  interlocks  to  the 
whole  land  sold.  The  court,  being  of  opinion  that  the  adverse 
holding  could  only  include  the  actual  inclosure,  held  that 
Morgan  could  hold  the  fourteen  acres  improved  land,  with 
hou.se  thereon,  but  that  he  could  not  hold  the  nine  and  one 
half,  the  two,  and  the  twenty-six  and  one  half  acres;  and  de- 
cided that  the  value  of  said  lands  must  be  abated  from  the 
purchase-money,  and  that  such  value  amounted  to  more  than 
the  purchase-money  due;  and  dismissed  the  bill  as  to  Morgan, 
with  costs,  and  decreed  over  in  favor  of  J.  W.  Heavner,  ex- 
ecutor of  Elias  Heavner,  deceased,  against  Totten  for  the  note, 
with  interest  and  costs;  and  that  Totten  should  execute  a  deed 
to  Morgan  Morgan  as  therein  directed,  which  would  leave  out 
the  said  interlock,  and  run  by  the  black  lines,  which  were  the 
lines  of  the  Davenport  survey,  except  that  it  should  include 
the  fourteen  acres  so  held  by  prescription.  From  this  decree 
the  executor  of  Elias  Heavner  appealed. 

It  is  very  clear  that  if  it  were  proper  in  this  cause  to  make 
any  decree  at  all,  without  other  parties  before  the  court,  that 
Morgan  would  hold  the  residue  of  the  interlock  as  against 
Ross,  as  well  as  the  fourteen  acres,  because  that  nine  and  one 
half  acres  was  the  residue  of  the  interlock;  the  party  holding 
actual  possession  within  the  interlock  of  the  fourteen  acres, 
and  claiming  to  the  extent  of  his  boundary.  In  Garrett  v. 
Ramsey,  26  W.  Va.  345,  a  majority  of  this  court  held  that 
where  there  are  conflicting  grants  or  deeds  to  lands,  causing 
an  interlock,  and  the  elder  grantee  or  owner  is  in  the  actual 
possession  of  his  land  outside  of  the  interlock,  and  the  junior 
grantee  or  adverse  claimant  is  in  the  actual  possession  of  a 
part  of  the  interlock,  claiming  the  whole,  to  the  extent  of  his 
boundary,  such  possession  of  the  former  outside  of  the  inter- 
lock will  not  limit  the  possession  of  the  latter  to  his  mere  in- 
closure, but  he  will  be  held  to  be  in  the  adverse  possession  of 
all  the  land  in  the  interlock.  The  court  also,  in  a  case  like 
this,  where  it  is  a  question  of  whether  the  party  had  title  to  a 
part  of  the  land  he  sold,  and  the  defendant  claims  an  abate- 
ment for  the  loss  of  land  to  which  he  cannot  have  title,  will 
Qot  fix  the  average  value  per  acre  of  the  entire  tract  sold  as 
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the  rule  for  abatement,  as  was  held  in  Depue  v.  Sergent,  21 
W.  Va.  326,  where  there  was  no  question  of  title,  but  a  deficiency 
in  the  quantity  of  acres;  but  in  a  case  like  this,  the  measure 
of  abatement  is  such  portion  of  the  purchase  price  as  the  rela- 
tive value  of  the  land  lost  bears  to  the  purchase  price  of  the 
whole  land:  Butcher  v.  Peterson,  26  Id.  447;  53  Am.  Rep.  89. 

Should  the  owner  of  adjoining  lands,  where  the  interlocks 
occurred,  have  been  before  the  court  before  a  decree  was  re;^- 
dered? 

In  Yancey  v.  Lewis,  4  Hen.  &  M.  390,  it  was  held  that  where 
a  purchaser  comes  into  a  court  of  equity  for  relief  against  a 
judgment  at  law,  on  the  ground  of  defect  in  the  vendor's  title 
to  a  part  of  the  tract  of  land  purchased,  it  is  not  enough  for 
him  to  allege  such  defect  as  want  of  title;  he  must  prove  an 
actual  eviction,  or  superior  title  in  some  other  person.  In  this 
case,  the  defect  claimed  was  in  not  having  a  patent  for  part  of 
the  land. 

In  Ralston  v.  Miller,  3  Rand.  44,  15  Am.  Dec.  704,  it  wa& 
held  that  a  court  of  equity  will  not  interfere  to  prevent  the 
payment  of  purchase-money  of  lands,  unless  the  title  to  tho 
land  is  questioned  by  a  suit,  either  prosecuted  or  threatened, 
or  unless  the  purchaser  can  show  clearly  that  the  title  is  de- 
fective. In  this  case,  it  does  not  appear  that  Davidson,  who 
claimed  title  to  a  part  of  the  lot,  was  made  a  defendant. 
Nothing  was  said  in  the  opinion  about  parties. 

In  Roger  v.  Kane's  AdmW,  5  Leigh,  606,  it  was  held  that  the 
jurisdiction  of  a  court  of  equity  to  enjoin  the  purchase-money 
of  land  after  conveyance,  executed  on  the  ground  of  deficiency 
in  quantity,  the  contract  being  a  sale  by  the  acre,  is  not  now 
to  be  questioned;  and  in  Virginia,  equity  will  enjoin  the  collec- 
tion of  the  purchase-money  of  land,  on  the  grounds  of  defect 
of  title,  after  the  vendee  has  taken  possession  under  convey- 
ance from  the  vendor,  with  general  warranty,  if  the  title  is 
questioned  by  a  suit,  either  prosecuted  or  threatened,  or  if  the 
purchaser  can  show  clearly  that  the  title  is  defective.  There 
is  no  statement  of  the  case,  and  it  does  not  appear  whether  the 
party  who  claimed  a  part  of  the  land  against  the  purchaser 
was  or  was  not  a  party.  Tucker,  J.,  in  his  opinion,  says: 
"In  England,  if  the  purchaser  has  obtained  his  deed,  he  can 
have  no  redress  in  equity,  but  must  look  to  his  covenants; 
and  if  he  has  but  a  covenant  of  warranty,  he  can  have  no 
redress  until  eviction.  And  this  principle  has  received  coun- 
tenance from  the  decisions  of  the  court  of  a  sister  state:  Bum- 
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pus  V.  Planter,  1  Johns.  Ch.  213,  218;  Abbott  v.  Allen,  2  Id.  519; 
7  Ain.  Dec.  554.  But  with  us,  even  at  a  time  when  there  was 
most  rigor  in  this  matter,  it  was  admitted  that  the  party  might 
huvo  relief,  provided  he  could  prove  an  outstanding  superior  title 
in  a  third  person:  yanccy  v.  Lewis,  4  Hen.  &,  M.  390;  Grantland 
V.  Wi(jht,  5  Munf.  295.  And  in  Ralston  v.  Miller,  3  Rand.  44,  15 
Am.  Dec.  704,  Judge  Green,  delivering  the  opinion,  in  which  the 
other  judges  concurred,  remarks  that  this  court  has,  in  favor 
of  purchasers,  gone  far  beyond  anything  which  has  been  sus- 
tained by  the  court  of  chancery  of  England  or  elsewhere  in 
enjoining  the  payment  of  purchase-money  after  the  purchaeer 
has  taken  possession  under  a  conveyance,  especially  with  gen- 
eral warranty.  Yet  it  has  never  gone  so  far  as  to  interfere, 
unless  the  title  was  questioned  by  a  suit,  either  prosecuted  or 
threatened,  or  unless  the  purchaser  could  show  clearly  that 
the  title  was  defective.  Chancellor  Kent  seems  to  have 
deemed  an  actual  suit  pending  as  sufficient  grounds  of  inter- 
ference: Johnson  v.  Gere,  2  Johns.  Ch.  546.  The  jurisdiction 
thus  confessedly  exercised  by  the  courts  of  equity  with  us 
results  from  what  may  be  called  the  preventive  justice  of 
these  tribunals.  It  arrests  the  compulsive  payment  of  the 
purchase-money  when  the  purchaser  can  show  that  there  is 
cither  a  certainty  or  strong  probability  that  he  must  lose  that 
for  which  he  is  paying  his  money.  It  gives  him  the  relief, 
too,  though  his  demand  may  be  in  the  nature  of  unliquidated 
damages,  because  ho  has  no  other  means  of  ascertaining  them. 
Thus  if  the  purchaser  can  show  that  he  has  received  a  deed 
with  general  warranty,  and  that  the  title  is  bad,  yet,  if  he  has 
not  been  evicted,  ho  cannot  maintain  covenant  at  law  and 
ascertain  his  damages  before  that  tribunal,  in  order  there  to 
set  them  off  against  the  demand.  If,  indeed,  there  are  cove- 
nants for  good  title,  etc.,  it  may  be  otherwise;  and  so  it  may 
often  happen  that  an  action  may  be  brought,  where  there  are 
such  covenants  of  good  title,  etc.,  upon  which  the  validity  of 
tlie  title  may  bo  tested  and  the  damages  of  the  party  ascer- 
tained. Whether,  in  these  causes,  relief  could  be  given  in 
equity,  it  is  not  necessary  here  to  say.  But  where  there  is 
only  a  covenant  of  warranty,  this  cannot  bo  done;  and  hence 
I  conceive  the  p:irty  would  be  entitled  to  the  assistance  of  a 
court  of  equity  where  he  is  full-handed  with  proof  that  hie  title 
i.s  defective,  although  he  has  not  yet  been  evicted." 

In  Clarke  v.  JFardgrove,  7  Gratt.  399,  it  was  held  that  where 
H.  sells  laud  toC,  and  conveys  to  him  with  general  warranty, 
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and  C.  assigns  to  H.  the  bonds  of  S.  in  payment  of  the  purchase- 
money,  and  the  title  to  a  part  of  the  land  is  afterwards  dis- 
covered to.  be  clearly  defective,  that  C.  may  enjoin  H.  from 
collecting  so  much  of  the  bond  of  S.  as  will  compensate  him 
for  the  land  to  which  the  title  is  defective;  that  C.  is  entitled 
to  compensation  according  to  the  relative  value  of  the  land  to 
which  a  good  title  cannot  be  made.  The  sale  was  of  1,176 
acres  of  land  for  $11,000.  The  bill  alleges  that  when  the  pur- 
chaser bought  the  land  and  received  his  deed,  he  did  not  know 
there  was  any  defect  in  the  title  to  any  part  of  it;  that  Hard- 
grove  or  his  vendees  never  had  title  to  fifty-one  acres  of  the 
land;  that  the  fifty-one  acres  was  situated  in  the  middle  of 
the  tract;  that  it  had  been  owned  by  P.  Goodwin,  who,  twenty 
years  before,  had  devised  it  to  his  two  daughters,  one  of  whom 
had  married  Thomas  Whitworth,  and  the  other  had  married 
Daniel  E.  Allen,  and  had  died,  leaving  an  infant  daughter. 
The  bill  made  Allen  and  his  infant  daughter,  Whitworth  and 
wife,  Hardgrave,  Scott  and  his  sureties,  and  others,  parties  to 
the  bill.     No  question  was  here  raised  as  to  the  parties. 

Lovell  V.  Chilton,  2  W.  Va.  410,  was  an  injunction  to  restrain 
collection  of  purchase-money  on  account  of  defect  in  the  title 
to  a  part  of  the  land,  and  John  C,  Bird,  who  claimed  a  part 
of  the  land,  was  made  a  defendant.  Maxwell,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  that  "  it  seems  to  me,  there- 
fore, that  the  complainant  thus  made  out  a  case  showing  clearly 
that  Chilton's  title  was  defective,  and  was  entitled  to  have  the 
sale  of  the  land  enjoined  until  the  title  could  be  settled :  Keyton^s 
AdrnW  v.  Brawjord's  ExWs,  5  Leigh,  39;  Ralston  v.  Miller,  3  Rand. 
44;  15  Am.  Deo.  704.  But  I  think  the  release  of  Bird  of  all  his 
title  to  said  land,  which  Chilton  procured  and  had  recorded, 
was  a  sufficient  settlement  of  the  title  to  allow  the  complainant 
to  proceed  to  collect  the  purchase- money  by  sale  of  the  land. 
There  is  another  charge  in  the  bill, — that  the  complainant 
was  informed  and  believed  that  there  were  other  parties  who 
claimed  the  land  described  in  Chilton's  deed  to  him,  adversely 
to  him;  but  there  is  no  allegation  who  the  parties  are,  nor  is 
their  title  shown  or  indicated.  This  allegation  is  entirely  too 
general  to  require  any  attention." 

In  Wamsley  v.  Stalnaker,  24  W.  Va.  214,  it  is  again  held 
that  equity  will  enjoin  the  collection  of  the  purchase-money 
of  land  on  the  ground  of  defect  of  title  after  the  vendee  has 
taken  possession  under  conveyance  from  the  vendor,  with  gen- 
eral warranty,  if  the  title  is  questioned  by  a  suit,  either  prose- 
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cutcd  or  threatened,  or  if  the  purchaser  can  show  clearly  that 
the  title  is  defective.  In  this  case,  the  injunction  was  granted 
on  the  ground  that  there  were  various  liens  on  the  lands  when 
the  purchaser  bought. 

In  Kinport  v.  Rawson,  29  W.  Va.  487,  this  court  held  the 
same  as  in  Wamsley  v.  Stalnakcr,  supra^  but  held,  further,  that 
by  the  words,  "if  the  title  is  questioned  by  a  suit,  cither  prose- 
cuted or  threatened,"  is  not  meant  that  it  is  sufficient  to  allege 
in  the  bill  that  a  "suit  is  threatened  "  merely,  but  the  bill  on 
its  face  must  allege  the  grounds  upon  which  the  "  threatened 
suit"  is  based,  and  which  must  bo  such  as  will  put  a  reason- 
able man  in  just  apprehension  of  the  loss  of  his  land.  It  was 
further  held  in  this  cause,  in  which  the  bill  alleged  that  Holt 
and  Mathews  asserted  a  claim  on  the  land,  that  the  mere  fact 
that  some  one  has  asserted  a  claim  on  the  land,  and  the  fact 
was  generally  known  in  the  community  where  the  land  is 
situated,  is  insufficient  to  justify  a  court  of  equity  in  restrain- 
ing a  sale  under  a  trust  deed  given  to  secure  the  purchase- 
money.  Holt  and  Mathews  were  made  defendants  to  the  bill. 
Nothing  was  said  in  the  cause  about  parties. 

Now,  in  such  causes,  should  the  persons  who  the  bill  states 
hold  parts  of  the  land  by  title  paramount  to  that  of  the  ven- 
dor be  made  parties  defendant,  and  bound  by  the  decree? 
Judge  Tucker,  as  we  have  seen,  in  Koger  v.  Kane^a  Adm'r,  5 
Leigh,  608,  justifies  the  departure  from  the  strict  rule  of  the 
English  chancei-y  court,  on  the  ground  that  it  results  from 
what  may  be  called  the  preventive  justice  of  a  court  of  equity; 
that  where  there  is  simply  a  covenant  of  general  warranty,  the 
purchaser  ought  not  to  be  compelled  to  pay  the  purchase- 
money,  when  he  is  full-handed  with  proof  that  the  title  is  de- 
fective. If  he  is  thus  to  be  favored,  it  is  because  it  would  be 
inequitable  that  he  should  pay  his  purchase-money  for  a  thing 
he  cannot  receive.  But  where  is  the  equity  in  requiring  him, 
on  a  case  made,  to  pay  his  money,  and  take  title  to  land  that 
is  claimed  by  a  third  party,  when  the  very  next  day  that  third 
party  may  sue  him  in  ejectment  for  the  same  land,  and  on  the 
case  then  made,  he  loses  his  land?  Equity  delights  in  doing 
ample  and  complete  justice  to  all  parties;  and  requires  that  a 
third  party,  claiming  to  hold  the  land  against  the  purchaser, 
should  be  made  a  party,  and  required  to  show  his  title  and 
claim,  and  to  be  bound  by  the  decree.  Justice,  it  seems  to 
me,  requires  this. 

In  this  cause,  the  court  has  decided  that  Morgan  should 
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hold  fourteen  acres  of  land,  because  it  has  been  held  in  pos- 
sesFion  so  long  by  the  vendor,  and  those  under  whom  he 
.Maimed,  that  he  had  a  title  by  prescription.  Ross  was  not  a 
party  to  the  suit,  and  of  course  is  not  bound  by  the  decree. 
He  may  sue  Morgan  in  ejectment,  and  recover  that  fourteen 
acres,  by  showing  that  Crites  entered  under  a  lease,  and  al- 
ways recognized  the  right  of  the  owner  of  lot  13.  It  is  not 
treating  Morgan  justly  to  make  him  take  such  a  hazard.  All 
the  parties  are  interested  in  the  controversy,  and  it  ought  to 
be  settled  in  one  suit,  so  as  to  prevent  litigation,  and  do  jus- 
tice between  the  parties.  Ross  ought  to  have  been  made  a 
defendant;  and  unless  Heavner  will  give  up  all  claims  to  the 
other  two  interlocks,  Mrs.  Ely  and  the  owner  of  lot  24  ought 
also  to  be  made  defendants.  When  a  suit  is  brought  to  enforce 
a  vendor's  lien,  and  the  answer  resists  the  payment  of  the 
purchase-money  on  the  ground  that  certain  portions  of  the 
land  are  claimed  and  held  by  certain  persons  by  paramount- 
title,  unless  such  answer  shows  on  its  face  that  prima  facie  the- 
title  is  defective,  it  is  not  sufficient;  but  if  it  does  show  this^ 
the  plaintiff  cannot  reply  specially,  but  must  amend  his  bill^ 
and  make  all  such  parties  who  set  up  such  bona  fide  claims 
defendants  to  his  bill,  and  show  by  his  bill,  if  he  can,  that  his 
title  is  clear  and  valid,  and  that  there  is  no  defect  in  the  title. 
If  he  does  not  intend  to  insist  on  title,  as  against  the  defend- 
ants, or  any  of  them,  who  are  claiming  the  land,  or  a  part 
thereof,  as  shown  by  the  answer,  let  him  say  so  in  his  bill^ 
and  he  need  not  make  such  parties  defendants;  but  he  will 
not  be  permitted  to  require  the  defendant,  who  is  the  pur- 
chaser, to  pay  for  any  land  to  which  the  said  third  party  ap- 
pears to  have  had  a  good  title,  but  which  the  court  thinks  has 
been  lost  by  adverse  possession,  unless  such  third  party  is  a 
defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the 
land  sold  to  the  vendee  is  based  on  such  grounds  as  will  put 
a  reasonable  man  in  just  apprehension  of  losing  his  land,  such 
claimant  should  be  made  a  defendant  to  the  suit. 

The  decree  of  the  circuit  court  of  Upshur  County  is  reversed, 
with  costs,  and  the  cause  remanded,  with  leave  to  the  plaintiff 
to  amend  his  bill  as  herein  indicated,  and  for  further  proceed- 
ings according  to  this  opinion  and  the  rules  of  equity. 

Abatement  in  Purchase  Price  for  defect  of  title  or  quantity  of  land 
sold:  Butcher  v.  Peter-son,  26  W.  Va.  447;  53  Am.  Rep.  89;  Harrell  v.  //,//, 
19  Ark.  102;  OS  Am.  Dec.  202,  note  214;  Woodbury  v.  Luddy,  14  Alien  ]; 
92  Am.  Dec.  731,  and  note  736;  WalUmj  v.  Kinnard.  10  Tex.  508;  GO  Ani.  Dec. 
216,  note  219. 
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MoRAX  V.  Clark. 

(30  West  Virginia,  858.1 

fiOMESTRAD  —  Constitutional  Law  —  Leoislativk  Powbr.  —  The  people, 
in  thoir  constitution,  bo  far  as  future  debts  may  be  ailcctcd,  have  the  right 
to  provide  for  any  sort  of  homestead,  guaided  as  they  please;  subject  to 
restrictions,  or  without  restrictions;  to  prohibit  the  owner  of  the  home- 
stead from  encumbering  it,  or  permit  it  to  be  done,  as,  in  their  wisdom, 
they  sec  fit.  And,  if  unrestricted  by  the  constitution,  the  legislature 
may  exercise  the  same  power. 

Homestead  —  Right  to  Encumber.  —  In  the  absence  of  a  constitutional  or 
statutory  prohibition,  as  incident  to  the  riglit  of  ownership,  the  owner 
of  the  homestead  may  sell  or  cucumber  it,  with  like  effect  as  if  the  prop- 
erty had  not  been  set  apart  as  a  homestead. 

HoME.'H'EAn  —  PowEH  TO  ENCUMHEn.  — If  the  statute  points  out  any  par- 
ticular mode  by  which  tlic  owner  of  the  homestead  may  sell  or  encum- 
ber it,  to  that  extent  his  power  over  it  is  restricted;  that  particular 
mode  must  be  adopted,  otherwise  the  sale  or  encumbrance  is  invalid. 

Exemptions,  Waiver  ok,  as  to  Personal  Pkopertv.  —  When  the  con- 
stitution or  statute  is  silent,  a  waiver  of  a  debtor's  right  to  claim  per- 
sonal property  as  exempt  from  execution,  where  attempted  to  be  made 
by  an  executory  contract,  as  a  clause  in  a  note  or  contract,  "waiving 
the  benefit  of  all  exemption  laws, "  is  ineffectual,  and  will  not  be  en- 
forced. 

Homestead — Forced  Sale,  What  i.s  not  a. — Sale  of  homestead  under 
a  deed  of  trust,  or  under  a  decree  of  foreclosure  of  a  mortgage  thereon, 
is  not  a  "  forced  .sale,"  within  the  meaning  of  the  West  Virginia  consti- 
tution, which  exempts  a  homestead  from  "forced  sale." 

HoMEsiKAD,  Conveyance  ok  by  Trust  Deed.  —  Under  the  West  Virginia 
constitution,  and  acts  of  1872-73,  chapter  193,  the  owner  of  a  home- 
stead set  apart  under  the  provisions  of  that  act  may  execute  a  valid 
deed  of  trust  thereon. 

Judicial  Sales,  Confirmation  or  Vacation  of.  —  It  is  difficult  to  lay 
down  a  general  rule  by  which  to  determine  whether  a  judicial  sale  will 
be  confirmed  or  set  aside.  The  approval  or  disapproval  of  such  sale 
rests  in  the  discretion  of  the  court,  and  depends  in  a  great  measure  upon 
the  circumstances  of  each  case. 

Judicial  Sales  —  Setting  .^Vside  —  Inadequacy  of  Price.  —  Where  there 
have  bt-en  two  public  sales  of  property,  not  far  apart  in  time,  one  under 
a  trust  deed,  the  other  a  judicial  sale,  at  botli  of  which  the  property 
brought  tlie  .same  price,  and  affidavits  are  filed,  stating  that  affiants 
believe  that  in  the  near  future  the  property  could  be  sold  at  an  advance 
of  from  five  hundred  to  one  thousand  dollars  over  tlie  price  for  which  it 
was  sold,  and  another  atlidavit  states  tliat  the  \»roperty  was  sold  for  a 
fair  valuation,  tlie  court  properly  refused  to  set  aside  the  sale  on  the 
ground  t)f  mere  inadequacy  of  price. 

Pleadinc!  and  Practice.  —  Error  not  Prejudicial  to  the  appellant  will 
not  work  a  reversal  of  the  judgment. 

G.  E.  Price  and  F.  M.  Reynolds,  for  the  appellant. 

W.  C.  Clayton  and  C.  W.  Dailey,  for  the  appellee. 
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Johnson,  President.  On  the  first  day  of  December,  1874, 
Henry  G.  Davis  and  others  conveyed  to  Cornelius  Moran  lots 
Nos.  169  and  170  in  the  town  of  Keyser,  for  the  sum  of  $752.50. 
In  the  habendum  clause  in  the  deed  is  the  following  language: 
"To  have  and  to  hold  the  said  lots,  with  all  the  appurtenances, 
unto  said  C.  Moran  and  his  heirs  forever,  as  and  for  a  home- 
stead, exempt  from  forced  sale,  according  to  the  provisions  of 
chapter  193  of  the  acts  of  the  legislature  of  West  Virginia, 
session  of  1872-73."  A  lien  was  expressly  reserved  for  $557.50 
of  the  purchase-money.  The  following  paper  was  executed  on 
the  same  day  by  Cornelius  Moran,  duly  acknowledged  on  the 
sixteenth  day  of  December,  1874,  and  recorded  on  the  twenty- 
eighth  day  of  the  said  month,  1874:  "Whereas,  Henry  G. 
Davis  and  Kate  A.,  his  Avife,  Thomas  B.  Davis,  and  William 
R.  Davis  and  Mary  H.,  his  wife,  have  this  day  conveyed  unto 
Cornelius  Moran  two  certain  lots  in  the  town  of  Keyser,  Min- 
eral County,  West  Virginia,  by  deed  bearing  even  date  here- 
with, for  the  consideration  of  $752.50,  and  the  said  Cornelius 
Moran  desires  the  benefit  of  a  homestead  in  said  lots,  therefore 
this  writing  witnesseth  that  the  said  Cornelius  Moran  intends 
to  set  apart  as  and  for  a  homestead  exempt  from  forced  sale, 
under  and  according'  to  the  provisions  of  chapter  193  of  the 
acts  of  the  legislature  of  West  Virginia,  session  of  1872-73 
[here  follows  a  description  of  the  lots]." 

On  April  2,  1880,  Cornelius  Moran  and  Bridget,  his  wife, 
executed  to  W.  C.  Clayton,  trustee,  a  deed  of  trust  on  said 
homestead  property,  together  with  all  the  household  and 
kitchen  furniture,  and  all  the  hotel,  bar,  and  ten-pin  alley 
fixtures  in  the  house,  to  secure  a  large  amount  of  debts.  This 
deed  was  properly  acknowledged  by  Moran  and  wife  on  the 
third  day  of  April,  1880,  and  the  same  day  admitted  to  record. 
This  deed  was  by  its  own  terms  "subject  to  the  homestead,  as 
this  clause  shows;  ....  but  the  lots  in  Keyser  above  conveyed 
are  subject  to  the  homestead  right  of  C.  Moran  to  the  amount 
of  one  thousand  dollars,  as  shown  by  his  declaration  of  home- 
stead duly  recorded,"  etc. 

On  December  27,  1881,  Moran  and  wife  executed  another 
deed  of  trust  to  the  same  trustee,  conveying  the  homestead 
lots  to  secure  the  debt  of  the  defendants  Clark  and  Bo3'd, 
amounting  then  to  one  thousand  dollars.  In  this  deed,  we 
find  the  following  in  the  granting  clause,  after  describing  the 
two  lots:  " Together  with  all  the  buildings,  fences,  and  other 
improvements  thereon,  and  all  the  appurtenances  thereunto 
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belonging;  expressly  waiving  all  rights  of  homestead,  and 
granting  and  conveying  said  lots  and  appurtenances  free  from 
any  and  all  rights,  reservations,  claims,  and  demands  of  the 
said  parties  of  the  first  part."  This  deed  was  properly  ac- 
knowledged by  Moran  and  wife  on  the  twenty-eighth  day  of 
December,  1881,  and  on  the  14th  of  January,  1882,  admitted 
to  record. 

On  May  10,  1883,  the  said  Moran  and  wife  executed  still 
another  deed  of  trust  on  said  homestead  lots  and  appurte- 
nances to  W.  C.  Clayton,  trustee,  to  secure  the  payment  of  a 
note  of  one  thousand  dollars,  payable  to  James  Clark  &  Co. 
This  deed  contains  the  following:  "  And  the  homestead  right, 
to  the  amount  of  one  thousand  dollars,  set  apart  by  the  said 
C.  Moran  by  his  declaration  of  homestead,  recorded  in  said 
county  of  Mineral,  in  deed  book  5,  page  190,  is  hereby  waived 
and  set  aside,  so  that  this  conveyance  is  wholly  free  therefrom." 
This  deed  was  properly  acknowledged  by  ^loran  and  wife  on 
the  lOtli  of  May,  1883,  and  on  the  same  day  admitted  to  record. 

The  trustee,  Clayton,  advertised  and  sold  the  property,  and 
Cornelius  Moran  filed  his  bill  in  the  circuit  court  of  Mineral 
County  at  June  rules,  1885,  in  which  he  set  up  the  foregoing 
facts,  and  insisted  that  he  could  not  encumber  and  waive  his 
homestead,  and  also  that  said  property  was  sold  for  an  inade- 
quate price,  and  was  purchased  by  the  defendant  and  James 
Clark.  He  alleges,  also,  other  reasons  for  setting  aside  the 
deed,  and  prayed  that  the  court  would  declare  his  right  to  a 
homestead  of  one  thousand  dollars  in  value  in  said  property, 
and  that  the  deed  be  set  aside,  and  declared  null  and  void; 
and  if  the  court  deemed  it  necessary,  that  under  its  decree 
the  property  might  be  sold,  and  his  homestead  preserved  to 
him;  and  for  general  relief.  Answers  were  filed  by  Clayton, 
the  trustee,  also  by  defendants  Boyd  and  James  Clark,  insist- 
ing that  the  sale  was  proper,  and  that  the  homestead  was 
waived  by  both  Moran  and  wife  in  the  said  deeds  of  trust. 

On  the  20th  of  January,  1886,  the  court  decided  that  Cor- 
nelius Moran  had  the  right  by  deed  of  trust,  in  which  his  wife 
united,  to  convey  his  right  of  homestead  in  the  said  property, 
and  that  the  homestead,  by  said  deed,  passed  to  the  trustee, 
and  that  the  court  could  not  set  aside  the  deed,  on  the  ground 
that  the  property  had  theretofore  been  set  apart  as  a  home- 
stead; and  as  to  the  other  grounds,  the  cause  was  continued. 
On  the  third  day  of  May,  1886,  by  another  decree,  the  deed 
was  set  aside  and  annulled,  the  defendant  and  grantee  C^ark 
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agreeing  that  it  should  be  set  aside;  and  the  court  ordered  the 
property  to  be  sold,  free  from  any  right  of  homestead  in  the 
eaid  Moran.  The  property  was  sold  by  the  commissioners 
appointed  by  said  decree  to  said  Clark,  for  the  price  of  two 
thousand  dollars,  the  same  for  which  it  had  sold  under  the 
trust  deed.  The  defendant  excepted  to  the  confirmation  of  the 
sale,  on  the  ground  of  inadequacy  of  price,  and  in  support  of 
his  exception  filed  the  joint  aflSdavit  of  eleven  persons,  who 
say  that  they  arc  acquainted  with  the  property,  and  in  their 
opinion  the  property  was  worth  from  three  thousand  dollars  to 
three  thousand  five  hundred  dollars;  "  that  property  in  Keyser 
is  beginning  to  advance  in  price,  in  consequence  of  the  build- 
ing of  the  new  Piedmont  and  Cumberland  railroad,  and  affi- 
ants believe  that  in  the  near  future  said  property  can  be  sold 
for  an  advance  of  from  five  hundred  dollars  to  one  thousand 
dollars  over  the  price  at  which  it  was  sold  to  James  Clark." 
Three  of  the  affiants  value  the  property  at  three  thousand  dol- 
lars. The  affidavit  of  J.  H.  Markwood  shows  that  affiant 
believed  that  two  thousand  dollars  was  a  fair  price  for  the 
property. 

On  September  18,  1886,  the  court  entered  a  final  decree  in 
the  cause,  in  which  the  affidavits  were  considered,  and  in 
open  court  James  Clark  ofifered  to  increase  his  bid  to  two 
thousand  five  hundred  dollars,  after  the  court  had  indicated 
that  in  its  opinion  the  price  was  low.  Clark's  ofier  was  ac- 
cepted, and  the  sale  confirmed  to  him  at  two  thousand  five 
hundred  dollars.  Moran  thereupon  moved  the  court  to  set 
aside  out  of  said  purchase-money  one  thousand  dollars  as  his 
claim  of  homestead  in  said  property,  to  be  disposed  of  or  in- 
vested for  his  benefit  in  such  way  as  the  court  might  direct, 
which  motion  the  court  refused  to  grant,  and  proceeded  to 
order  the  proceeds  of  the  sale  to  be  distributed,  and  further 
ordered  that  "  if  the  plaintiff,  or  some  one  for  him,  shall, 
within  twenty  days  from  this  date,  give  to  said  special  com- 
missioner a  bond  with  good  security  in  the  penalty  of  $200, 
with  condition  that  on  a  resale  of  said  property  it  shall  sell 
for  $2,750,  or  the  parties  to  the  said  bond  will  pay  the  sum 
of  $200,  then  the  said  commissioner  shall  resell  the  said  prop- 
erty on  the  same  terms  and  after  the  same  advertisement  as 
before;  otherwise  the  said  sale  shall  stand  confirmed." 

From  the  decrees  of  the  20th  of  January,  1886,  and  the  18th 
of  September,  1886,  the  plaintiff  Moran  appealed.  Appeal 
granted  on  November  6,  1886. 
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The  principal  question  to  be  decided  in  this  cause  is 
whether  the  deeds  of  trusts  from  Moran  and  wife,  conveying 
the  property  set  apart  as  a  homestead,  are  valid.  It  is  insisted 
by  counsel  for  appellant  that  said  deeds  are  void,  that  they 
had  no  right,  and  were  not  authorized,  to  bo  encumber  the 
homestead.  They  undoubtedly  had  the  right,  as  we  shall  see, 
to  thus  create  liens  on  the  homestead,  unless  prohibited  by  the 
constitution,  or  statute  made  in  pursuance  of  the  constitution. 
It  is  a  rule  that  exemption  laws  are  to  be  construed  favorably 
towards  the  debtor,  to  advance  the  object  of  the  constitution 
and  statute  in  their  favor:  Kimptonv.  Bronaon,  45  Barb.  632; 
Becker  v.  Becker,  47  Id.  499.  The  law  seems  to  be  well  settled 
that  a  waiver  of  a  debtor's  right  to  claim  personal  property  as 
exempt  from  execution,  when  attempted  to  be  made  by  an 
executory  contract,  is  ineffectual,  and  will  not  be  enforced. 
Therefore  a  clause  added  to  a  promissory  note  "waiving  the 
benefit  of  all  exemption  laws"  is  contrary  to  public  policy,  and 
void:  Kneettle  v.  Newcomb,  22  N.  Y.  249;  78  Am.  Dec.  186; 
Recht  v.  Kelly,  82  111.  147;  25  Am.  Rep.  301;  Carter's  AdmW 
V.  Carter,  20  Fla.  558;  51  Am.  Rep.  618;  Branch  v.  Tomlinson, 
77  N.  C.  388;  Curtis  v.  O'Brien,  20  Iowa,  376;  89  Am.  Dec. 
543;  Maxwell  v.  Reed,  7  Wis.  582;  Stafford  v.  Elliott,  59  Ga. 
837;  Denny  \.  White,  2  Cold.  284;  88  Am.  Dec.  596;  Phelps  v. 
Phelps,  72  111.  445;  22  Am.  Rep.  149;  Moxley  v.  Ragan,  10 
Bush,  156;  19  Am.  Rep.  61. 

In  Kneettle  v.  Newcomb,  22  N.  Y.  249,  78  Am.  Dec.  186,  Denio, 
J.,  said:  "I  am  of  opinion  that  a  person  contracting  a  debt 
cannot  agree  with  the  creditor  that  in  case  of  non-payment  he 
shall  be  entitled  to  levy  his  execution  upon  property  exempt 
from  levy  by  the  general  laws  of  the  state.  The  statutes 
which  a\ow  a  debtor,  being  a  householder,  and  having  a 
family  for  which  ho  provides,  to  retain,  as  against  the  legal 
remedies  of  his  creditors,  certain  articles  of  prime  necessity, 
to  a  limited  amount,  are  based  upon  views  of  policy  and  hu- 
manity, which  would  be  frustrated  if  aii  agreement  like  that 
contained  in  these  notes,  entered  into  in  connection  with  the 
principal  contract,  could  bo  sustained.  A  few  words  contained 
in  any  note  or  obligation  would  operate  to  change  the  law 
between  these  parties,  and  so  far  disappoint  the  intentions,  of 
tlie  legislature.  If  cflect  shall  be  given  to  such  provisions,  it 
is  likely  that  they  will  bu  generally  inserted  in  obligations  for 
small  demands,  and  in  that  way  the  policy  of  the  law  will  be 
completely  overthrown.     Every  honest  man  who  contracts  a 
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debt  expects  to  pay  it,  and  believes  he  will  be  able  to  do  so 
without  having  his  property  sold  on  execution.  No  one  worthy 
to  be  trusted  would  therefore  be  apt  to  object  to  a  clause 
subjecting  all  his  property  to  a  levy  on  execution  in  case  of 
non-payment.  It  was  against  the  consequences  of  this  over- 
confidence,  and  the  readiness  of  men  to  make  contracts  which 
may  deprive  them  and  their  families  of  articles  indispensable 
to  their  comfort,  that  the  legislature  has  undertaken  to  inter- 
pose  One  may  turn  out  his  last  cow  on  execution,  or  may 

release  an  equity  of  redemption,  and  he  will  be  bound  by  the 
act.  In  thus  discriminating,  the  law  takes  notice  of  the  readi- 
ness with  which  sanguine  and  incautious  men  will  make 
improvident  contracts,  which  look  to  the  future  for  their  con- 
summation, when,  if  the  results  were  to  be  presently  realized, 
they  would  not  enter  into  them  at  all.  If,  with  the  conse- 
quences immediately  before  them,  they  will  do  the  act,  they 
will  not  generally  be  allowed  to  retract;  it  being  supposed,  in 
such  cases,  that  valid  reasons  for  the  transaction  may  have 
existed,  and  that,  at  all  events,  the  party  was  not  under  the 
influence  of  the  illusion  which  distance  of  time  creates. 
Ordinarily,  men  are  held  to  their  executory  as  well  as  their 
executed  contracts;  but  in  a  few  exceptional  cases,  where  the 
temptation  is  great,  or  the  consequences  peculiarly  inconve- 
nient, parties  are  not  allowed  to  make  valid  prospective  agree- 
ments." 

In  Carter's  AdmW  v.  Carter,  20  Fla.  569,  61  Am.  Rep.  618, 
the  court,  by  Randall,  C.  J.,  said:  "  We  have  been  unable  to 
find  in  reports,  text-books,  or  digests,  that  it  has  been  held  any- 
where, except  in  Pennsylvania,  that  a  written  agreement,  con- 
tained in  a  note,  to  waive  the  right  to  claim  an  exemption  of 
personal  property  from  levy  and  sale  to  satisfy  a  judgment 
rendered  on  the  note,  has  been  sustained;  and  even  in  that 
state  the  court  has  expressed  regret  that  a  contract  of  that 
kind  has  ever  been  sustained,  and  that  such  a  rule  had 
become  established  as  a  law  by  the  repetition  of  a  bad  prece- 
dent. True,  a  man  may  sell  his  personal  property,  or  may 
pledge  or  mortgage  it,  but  in  that  case  the  property  sold  or 
pledged  is  designated  and  identified,  and  a  special  interest  is 
created  in  favor  of  a  creditor  in  the  particular  article  pledged 
or  mortgaged;  and  in  no  state  is  this  power  of  the  owner  of 
personalty  denied."  lie  says,  further,  that  "the  object  of 
exemption  laws  is  to  protect  people  of  limited  means,  and 
their  families,  in  the  enjoyment  of  so  mucli  property  as  may 
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be  necessary  to  prevent  absolute  pauperism  and  want,  and 
against  the  consequences  of  ill-advised  promises,  which  their 
lack  of  judgment  and  discretion  may  have  led  them  to  make, 
or  which  they  may  have  been  induced  to  enter  into  by  the 

persuasion  of  others When  a  man  executes  a  mortgage 

or  bill  of  sale  upon  certain  specified  property,  the  very  nature 
of  tlie  transaction  implies  the  exercise  of  discretion,  and  the 
contojnplation  of  inevitable  consequences.  Such  contracts  are 
therefore  upheld,  as  well  in  respect  to  real  as  to  personal 
property." 

In  Recht  v.  Kelly,  82  111.  147,  25  Am.  Rep.  301,  the  court 
eaid,  after  citing  a  number  of  authorities:  "The  principle  of 
the  cases  is,  that  the  exemption  created  by  the  statute  is  as 
much  for  the  benefit  of  the  family  of  the  debtor  as  for  himself, 
and  for  that  reason  he  cannot,  by  an  executory  contract,  waive 
the  provisions  made  by  law  for  their  support  and  maintenance. 
Such  contracts  contravene  the  policy  of  the  law,  and  hence  are 
inoperative  and  void.  The  owner  may,  if  he  choose,  sell  or 
otherwise  dispose  of  any  property  he  may  have,  however  much 
his  family  may  need  it;  but  the  law  will  not  aid  him  in  that 
regard,  or  permit  him  to  contract  in  advance  that  his  creditors 
may  use  the  process  of  the  courts  to  deprive  his  family  of  its 
benefit  and  use  when  an  exemption  has  been  created  in  his 
favor.  Laws  enacted  from  considerations  of  public  concern, 
and  to  subserve  the  general  welfare,  cannot  be  abrogated  by 
mere  private  agreement." 

In  Reed  v.  Union  Bank,  29  Gratt.  719,  it  was  held  that  the 
act  (C^e  1873,  c.  183,  sec.  3)  which  authorizes  the  waiver  of 
the  homestead  exemption  is  not  in  conflict  with  the  eleventh 
article  of  the  constitution  of  the  state;  and  if  a  party  execut- 
ing his  bond  or  note  waives  his  homestead  exemption  as 
to  the  bond  or  note,  neither  he  nor  his  wife  can  set  up  said 
homestead  exemption  as  against  the  said  bond  or  note.  The 
statute  under  which  this  decision  was  made  declared  that  in 
*'all  cases  where  a  debtor  or  contractor  shall  declare  in  the 
body  of  the  bond,  note,  or  other  evidence  of  the  debt  or  con- 
tract, that  he  waives,  as  to  such  debt  or  contract,  the  exemp- 
tion from  liability  of  the  property  which  he  may  be  entitled  to 
hold  exempt  under  the  provisions  of  this  act,  the  property, 
whether  previously  set  apart  or  not,  shall  then  be  liable  to  be 
eubjccted  for  such  debt  or  contract,  under  legal  process,  in  like 
manner  and  to  the  same  extent  as  other  estate  of  said  debtor 
and  contractor The  following  or  equivalent  words  shall 
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be  sufficient  to  operate  as  a  waiver  provided  for  in  the  previous 
section:  'I  (or  we)  hereby  waive  the  benefit  of  my  (or  our) 
homestead  exemption  as  to  this  debt  (obligation  or  contract,  as 
the  case  may  be).'"  Christian,  J.,  said:  "If  this  provision  of 
the  statute  is  constitutional,  the  waiver  can  be  enforced."  The 
court  held  the  act  constitutional.  This  decision  is  in  no  wise 
in  conflict  with  the  other  decision  we  have  cited,  because  we 
have  express  authority  conferred  by  the  legislature  to  make 
the  waiver. 

Bowman  v.  Smiley,  31  Pa.  St.  225, 72  Am.  Dec.  738,  is  a  case 
in  conflict  with  the  decisions  above  cited.  There  it  was  held 
on  the  broadest  grounds,  without  any  statutory  authority,  that 
a  debtor  may  waive  his  statutory  privilege  of  exemption  from 
execution  of  a  portion  of  his  property;  that  waiver  of  ex- 
emption from  execution,  made  at  the  time  the  debt  is  created, 
is  based  on  the  same  consideration  as  that  on  which  rests  the 
liability  to  pay,  and  is  irrevocable.  The  waiver  in  this  case 
was  in  the  body  of  the  judgment  on  which  the  execution  issued, 
from  the  levy  of  which  the  debtor  sought  to  have  the  property 
relieved.  The  opinion  was  delivered  by  Strong,  J.,  in  1858, 
and  no  case  is  cited  in  the  opinion. 

But  in  Firmstone  v.  Mack,  49  Pa.  St.  387,  88  Am.  Dec.  507, 
the  same  court  expressly  held  that  an  agreement  of  a  laborer 
to  waive  the  proviso  of  the  statute  exempting  wages  from  at- 
tachment, embodied  in  a  note  signed  by  him,  is  void.  In  this 
case  Woodward,  C.  J.,  said:  "Without  any  very  great  refine- 
ment, distinction  may  be  taken  between  the  acts  of  1849,  and 
this  proviso  in  the  acts  of  1845;  but  still  it  is  the  popular  and 
perhaps  the  fairest  mode  to  regard  them  both  as  exemption 
statutes,  which  confer  upon  the  debtor  an  option.  That  he 
may  waive  this  option  under  the  act  of  1849,  not  only  results 
out  of  the  nature  of  the  thing,  but  has  been  expressly  declared 
in  many  cases, — in  some,  however,  with  regrets  expressed  that 
we  did  not  set  out  with  a  difi'erent  construction,  and  hold  the 
privilege  or  option  indefeasible.  If  it  were  res  Integra,  —  if  with 
the  experience  and  observation  we  have  had  we  were  now  for 
the  first  to  pass  upon  the  question  whether  debtors  could  waive 
their  rights  under  the  act  of  1849,  or  widows  theirs  under  the 
act  of  the  14th  of  April,  1851, — we  would  be  very  likely  to 
deny  it  altogether,  and  stick  to  the  statutes  as  they  are  writ- 
ten. And  here  we  have  a  new  case.  We  have  never  decided 
that  a  debtor  may  repeal  the  proviso  in  the  act  of  1845,  and 
public  policy  pleads  strongly  against  such  decision.     If  w« 
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make  it,  we  bring  on  the  litigation  which  has  sprung  out  of 
our  decisions  upon  the  act  of  1849, — the  inconvenience  to  em- 
ployers before  adverted  to,  and  the  temptations  to  weak  debt- 
ors to  beggar  their  families  in  the  behalf  of  sharp  and  grasping 
creditors.  Wo  will  not  therefore  strain  the  proviso  to  fit  it  to 
our  construction  of  the  exemption  statutes,  but  will  leave  it  to 
its  natural  operation  as  it  is  expressed.  The  legislature  hav- 
ing said  that  justices  shall  not  attach  wages,  wc  will  say  they 
shall  not,  though  a  particular  debtor  has  said  they  may. 
....  We  think,  on  the  whole,  that  our  duty  will  be  per- 
formed by  declaring  the  agreement  to  waive  the  proviso  void." 

It  is  apparent  that  there  is  no  serious  conflict  of  decisions 
on  the  proposition  that  where  the  statute  provides  for  the 
exemption  of  property,  that  a  debtor  cannot,  by  a  mere  ex- 
ecutory contract,  bind  himself  to  waive  the  benefit  of  the  stat- 
ute. From  this  it  is  argued  that  when  such  exemptions  are 
provided  for  by  statute,  that  the  debtor  cannot,  even  when 
there  is  no  statute  forbidding  it,  encumber  by  lien  either  his 
personal  property  or  his  homestead  set  apart  by  him,  so  as 
to  deprive  him  from  claiming  the  benefit  of  the  exemption. 
This  is  a  very  different  proposition  from  the  other.  We  have 
seen  that  in  several  of  the  decisions  we  have  cited  the  distinc- 
tion is  made;  and  while  they  hold  that  he  cannot  in  advance 
by  executing  a  contract  bind  himself  in  the  note  or  other  con- 
tract to  waive  the  exemption  as  to  such  note  or  contract,  yet 
he  may  pledge  specific  property  for  a  debt,  and  it  will  not 
then  be  exempt  from  the  pledge  under  the  exemption  statute. 
The  general  rule  clearly  and  distinctly  settled  is,  that  in  the 
absence  of  constitutional  or  statutory  prohibition,  a  debtor 
may  sell  or  mortgage  his  property  to  him  set  apart  as  a  home- 
etead:  Jones  v.  Yoakam,  5  Neb.  265;  In  re  Cross,  2  Dill.  320; 
Smith  V.  Mallone,  10  S.  C.  39;  Gee  v.  Moore,  14  Cal.  472;  nec- 
tar v.  Rotton,  3  Neb.  171;  Gaines  v.  Casey,  10  Bush,  92;  God- 
frey V.  Thornton,  46  Wis.  677;  Jordan  v.  Peak;  38  Tex.  429; 
Brame  v.  Craig,  12  Bush,  404;  Smith  v.  Marc,  26  111.  150; 
Stewart  v.  Mackey,  16  Tex.  56;  67  Am.  Dec.  609. 

In  the  case  above  cited  from  2  Dillon,  320  {In  re  Cross),  it 
was  held  that  under  the  statute  of  Nebraska  the  husband  and 
wife  may  make  a  valid  mortgage  of  the  homestead  property; 
and  that  an  express  waiver  of  the  homestead  right  is  not 
essential  to  the  validity  of  sucli  mortgage.  Dillon,  J.,  after 
quoting  the  statute  which  provides  for  the  exemption  of  the 
homestead  property,  say.«:   "There  is  no  provision  in  the  stat- 
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nte  prohibiting  the  alienation,  sale,  or  mortgage  of  the  home- 
stead, or  of  any  of  the  other  property  exempted  by  the  statute^ 
from  judicial  sale;  nor  is  there  any  provision  respecting  the 
mode  of  conveying  the  homestead;  but  there  arc  general  pro- 
visions relating  to  the  manner  of  conveying  real  property,  in 
conformity  with  which  the  mortgage  here  in  question  was 
executed.  Under  these  circumstances,  I  perceive  no  difficulty 
in  the  question  here  presented.  The  legal  title  to  the  lots  oc- 
cupied as  a  homestead  being  in  the  husband,  he  and  his  wife, 
by  joining  in  an  absolute  conveyance  thereof,  might  undoubt- 
edly make  to  the  purchaser  a  perfect  title.  There  being  no 
restriction  on  the  right  of  disposition,  I  think  it  equally  clear 
that  they  could  in  this  mode  make  a  valid  mortgage  upon  the 
homestead." 

In  Bank  of  Louisiana  v.  Lyon,  52  Miss.  181,  Simrall,  C.  J., 
quoted  the  statute  as  follows:  "That  it  shall  not  be  lawful  for 
a  married  man  to  sell  or  otherwise  dispose  of  his  homestead 
without  the  consent  of  his  wife;  and  no  deed  of  conveyance 
from  the  husband  for  the  homestead  shall  be  valid,  unless  the 
wife  join  in  such  conveyance."  He  also  quoted  another  sec- 
tion, and  said:  "These  sections  lay  down  a  mode  by  which 
the  debtor  may  have  allotted  to  him  his  homestead,  and  also 
what  shall  be  done  if  the  premises  cannot  be  divided  so  as  to 
give  the  debtor  what  will  not  exceed  two  thousand  dollars  in 
value.     In  any  event,  that  seems  to  be  the  ultimatum  that  the 

law  subtracts  from  the  debtor's  property  for  his  benefit 

The  prohibition  applies  to  no  more  of  his  property  than  what 
the  law  has  defined  to  be  his  homestead.  As  to  all  the  residue 
of  his  real  estate,  his  power  of  sale  and  disposition  is  not 
abridged  by  the  act  of  April  18,  1873,  although  that  residue 
may  be  parcel  of  the  rural  plantation  and  residence,  or  the 

town  or  city  residence The  conveyance  of  Lyons  to 

Harvey  and  Shackleford  was  of  no  validity  to  the  extent  of 
two  thousand  dollars  in  value  of  the  exemption  in  the  prem- 
ises which  constitutes  the  debtor's  family  residence;  but  as  to 
the  excess  it  was  a  valid  encumbrance  on  the  property."  This 
was  a  simple  deed  of  trust,  in  which  the  wife  did  not  join. 
This  case  recognizes  the  general  rule  as  wo  have  stated  it;  and 
still  another  rule:  that  where  a  statute  points  out  a  certain 
mode  in  which  the  homestead  may  be  encumbered,  or  declares 
that  no  encumbrance  shall  be  put  upon  it  without  certain 
things  being  done,  that  mode  alone  must  be  followed,  or  the 
attempted  lien  does  not  attach  to  the  property:  Boyd  v.  Cud- 
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derback,  31  111.  113;  Richards  v.  Chase,  2  Gray,  383;  Wing  v. 
Cropper,  35  111.  256. 

The  constitution  of  Nevada  provides:  "A  homestead,  as  pro- 
vided by  law,  shall  be  exempt  from  forced  sale  under  any 
process  of  law,  and  shall  not  be  alienated  without  the  consent 
of  husband  and  wife,  when  that  relation  exists;  ....  pro- 
vided, the  provisions  of  this  section  shall  not  apply  to  any 
process  of  law  obtained  by  virtue  of  a  lien  given  by  the  con- 
sent of  both  husband  and  wife;  and  laws  shall  be  enacted  pro- 
vidhig  for  the  recording  of  such  homestead  within  the  county 
in  which  the  same  shall  be  situated."  In  March,  1865,  the 
legislature  passed  the  act  declaring  that  "  no  mortgage  or 
alienation  of  any  kind,  made  for  the  purpose  of  securing  a 
loan  or  indebtedness  upon  the  homstead  property,  shall  be 
valid  for  any  purpose  whatsoever."  The  court  said:  "The 
legislature  exceeded  its  power  in  passing  the  law  in  question, 
for  it  has  said  therein  that  these  provisions  of  exemption  should 
apply  to  a  lien  created  by  husband  and  wife,  which  the  con- 
stitution has  expressly  said  it  shall  not":  Dunker  v.  Chedic,  4 
Nev.  378. 

Article  7,  section  1,  constitution  of  Georgia,  adopted  in  1868, 
is  as  follows:  "  Each  head  of  a  family,  or  guardian  or  trustee 
of  a  family  of  minor  children,  shall  be  entitled  to  a  homestead 
of  realty  to  the  value  of  two  thousand  dollars  in  specie,  and 
personal  property  to  the  value  of  one  thousand  dollars  in 
specie,  both  to  be  valued  at  the  time  they  are  set  apart;  and 
no  court  or  ministerial  officer  in  this  state  shall  ever  have 
jurisdiction  or  authority  to  enforce  any  judgment,  decree,  or 
execution  against  said  property  so  set  apart,  including  such  im- 
provements as  may  be  made  thereon  from  time  to  time,  except 
for  taxes,  money  borrowed  and  expended  in  the  improvement  of 
the  homestead,  or  for  the  purchase-money  of  the  same,  and  for 
labor  done  thereon,  or  material  furnished  therefor,  or  removal 
of  encumbrances  thereon.  And  it  shall  be  the  duty  of  the 
genoral  assembly,  as  early  as  practicable,  to  provide  by  law 
for  the  setting  apart  and  valuation  of  said  property,  and  to 
enact  laws  for  the  full  and  complete  protection  and  security 
of  the  same  to  the  sole  use  and  benefit  of  said  families  as  afore- 
eaid."  In  1868,  the  legislature  passed  an  act,  one  provision 
of  which  declared,  of  the  property  set  apart  as  a  homestead: 
*'  Said  property  so  set  apart  cannot  be  encumbered  or  aliened 
by  the  husband;  but  if  the  same  be  encumbered  and  sold  by 
him  and  his  wife  jointly,  or  if  they,  with  the  approval  of  the 
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ordinary  for  the  time  being,  indorsed  on  the  encumbrance  or 
deed,  said  encumbrance  or  deed  shall  be  as  valid  as  if  said 
property  had  never  been  so  set  apart."  In  1876,  the  supreme 
court  of  Georgia  held  that  "after  a  homestead  has  been  claimed 
and  set  apart,  it  cannot  be  encumbered  by  mortgage  except 
for  the  objects  specified  in  the  constitution.  A  mortgage  on 
the  homestead,  executed  by  husband  and  wife,  and  approved 
by  the  ordinary,  which  purports  to  be  made  to  secure  a  debt 
for  money  borrowed,  '  to  enable  us  to  carry  on  our  farming 
interests  on  our  farm  in  Jones  County,  our  present  homestead,* 
cannot  be  foreclosed  if  the  truth  be  that  the  '  mortgage  was 
not  given  for  taxes,  or  for  money  borrowed  and  expended  in 
the  improvements  on  the  homestead,  or  for  the  purchase- 
money  of  the  same,  or  for  labor  due  thereon,  or  material  fur- 
nished therefor,  or  the  removal  of  encumbrances  thereon.'  It 
was  error  to  strike  out  the  wife's  plea  setting  up  this  defense 
in  resistance  to  foreclosure."  It  does  not  appear  when  the 
mortgage  was  executed,  and  no  statute  was  cited  by  the  judge 
in  his  very  short  opinion  of  but  a  few  sentences.  Bleckly,  J.^ 
said :  "  The  wife's  plea  negatives  expressly  all  the  objects  for 
which  the  homestead  can  be  encumbered  under  the  constitu- 
tion of  1868:  Code,  sec.  5135  [which  is  the  constitutional  pro- 
vision]. Assuming  the  plea  to  be  true,  the  mortgage  cannot 
be  enforced  against  the  property  while  the  homestead  right  is 
In  existence."  If  the  statute  which  I  have  quoted,  which  is 
found  in  the  Georgia  code  of  1873,  was  in  force  when  the 
mortgage  was  executed,  this  is  a  decision  that  such  statute 
was  unconstitutional. 

In  Van  Wickle  v.  Landry,  29  La.  Ann.  330,  it  was  held  that 
"a  mortgage  on  property  exempt  under  the  homestead  act 
cannot  be  enforced,  and  the  owner  of  such  property  may  sell 
the  same  free  from  the  mortgage  he  has  imposed  on  it." 
The  suit  was  upon  a  promissory  note  of  defendant,  the  pay- 
ment of  which  was  secured  by  a  mortgage  on  a  tract  of  land 
containing  about  sixty-seven  acres.  The  plaintiff  asked  pay- 
ment for  the  amount  of  the  note  and  interest,  and  for  the 
recognition  and  enforcement  of  the  mortgage.  The  defendant 
admitted  the  execution  of  the  note  and  mortgage,  but  denied 
that  the  mortgage  could  be  recognized  or  enforced,  because  the 
property  was  exempt  from  seizure  by  the  provision  of  the 
homestead  act  of  1865.  Manning,  C.  J.,  said:  "If  this  were 
a  nova  qusestio  in  this  court,  whether  the  execution  of  a  mort- 
gage by  a  debtor  is  not  of  itself  a  waiver  of  the  exemption  of 
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the  property  mortgaged,  we  should  be  inclined  to  give  to  thie 
deliberate  act  of  the  mortgagor  a  significance  and  effect  in 
keeping  with  the  express  declaration  of  the  mortgagee;  but 
the  scope  and  effect  of  the  act  providing  for  the  exemption 
has  been  too  often  adjudicated  by  this  court  to  permit  its  con- 
sideration as  an  original  proposition,  and  it  is  in  deference  to 
the  doctrine  of  dare  decisis  that  we  adhere  to  the  ruling  already 
made." 

In  the  case  of  Lanahan  v.  Sears,  102  U.  S.  318,  it  was  held 
that  where  a  party,  on  receiving  an  absolute  deed,  covenants 
with  his  grantor  to  reconvey  the  lands  when  the  money  which 
it  was  given  to  secure  shall  be  paid,  both  instruments  must 
bo  taken  together  as  constituting  a  mortgage;  and  further, 
that  the  mortgagee  of  a  homestead  in  Texas  cannot  maintain 
ejectment  therefor  if  the  "  forced  sale"  thereof  be  prohibited  by 
the  constitution  of  the  state  which  was  in  force  at  the  date 
of  the  mortgage.  This  was  an  appeal  from  the  circuit  court 
of  the  United  States  for  the  western  district  of  Texas.  Sec- 
tion 15,  article  12,  of  the  constitution  of  Texas,  adopted  in 
18t)8,  is  as  follows:  "The  legislature  shall  have  power,  and  it 
shall  be  their  duty,  to  protect  by  law  from  forced  sale  a  por- 
tion of  the  property  of  all  heads  of  families.  The  homestead 
of  a  family,  not  to  exceed  two  hundred  acres  of  land,  not  in- 
cluded in  a  city,  town,  or  village,  or  any  city,  town,  or  village 
lot  or  lots  not  to  exceed  five  thousand  dollars  in  value  at  the 
time  of  their  designation  as  a  homestead,  and  without  refer- 
ence to  the  value  of  any  improvements  thereon,  shall  not  be 
subject  to  forced  sale  for  debts,  except  they  be  for  the  pur- 
chase-money thereof,  for  the  taxes  assessed  thereon,  or  for 
labor  and  material  expended  thereon;  nor  shall  the  owner,  if 
a  married  man,  be  at  liberty  to  alienate  the  same,  unless  by 
the  consent  of  the  wife,  and  in  such  manner  as  may  be  pre- 
scribed by  law."  The  circuit  court  overruled  a  demurrer  to 
the  injunction  bill,  and,  the  defendant  declining  to  answer,  the 
court  decreed  in  favor  of  the  complainants. 

Mr.  Justice  Field,  who  delivered  the  opinion  of  the  court, 
after  referring  to  the  constitutional  provision,  said:  "The 
premises  in  question,  therefore,  could  not  be  sold  under  any 
decree  in  a  suit  for  the  foreclosure  of  the  mortgage.  The  pro- 
hibition of  the  constitution  extended  to  any  species  of  com- 
pulsory disposition  of  the  homestead,  whether  denominated  a 
sale  or  otherwi.«e.  A  similar  prohibition  in  the  constitution  of 
1845  was  so  construed   by  the  supreme  court  of  the  state  in 
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Sampson  \.  Williamson,  6  Tex.  101;  55  Am.  Dec.  762.  In  that 
case,  Chief  Justice  Hemphill  said  that  'the  constitution  ob- 
viously intended  that  the  homestead  should  bo  exempted 
from  the  operation  of  any  species  of  execution,  or  any  forced 
disposition  of  the  property,  whether  partial  or  total,  which 
would  disturb  the  family  in  the  quiet  and  uninterrupted 
possession  of  their  home,  with  the  property  thereto  attached. 
The  beneficence  of  the  provision  has  a  much  wider  range 
than  to  protect  the  family  from  a  sale  which  would  ut- 
terly extinguish  all  right  in  the  property.  It  shields  them 
also  from  deliveries  of  the  property,  or  from  any  forcible  ap- 
propriations of  its  rents,  issues,  and  profits.  It  protects  the 
domestic  sanctity  from  every  species  of  intrusion  which,  under 
color  of  law,  would  subject  the  property  by  any  disposition 
whatever  to  the  payment  of  debts.'  The  appellant  is  the 
owner  of  the  mortgage  in  this  case,  and,  aware  —  so  states  his 
counsel — that  he  could  not  enforce  it  against  the  homestead 
in  the  state  courts,  as  these  mortgages  can  only  be  enforced 
by  a  decree  of  sale,  commenced  an  action  of  ejectment  for  the 
premises  in  the  circuit  court  of  the  Untied  States,  contending 
that  the  mortgage  passed  the  legal  title  as  against  the  mort- 
gagors, and  that,  as  its  owner,  he  had  a  right  to  recover  the 
possession  of  the  premises  for  default  in  the  payment  of  the 
notes  secured.  He  sought,  in  other  words,  to  get  around 
the  state  constitution  by  the  form  of  his  procedure  in  the  fed- 
eral court.  We  do  not  think  that  its  wise  and  beneficent  pur- 
pose of  securing  a  home  to  the  family  against  the  vicissitudes 
of  fortune  can  be  thus  easily  frustrated.  A  forced  disposses- 
sion in  ejectment  is  as  much  within  the  prohibition  as  a  forced 
sale  under  judicial  process."  The  enjoining  the  action  of 
ejectment  was  accordingly  affirmed. 

The  supreme  court,  in  this  cause,  but  does  what  it  always 
had  done,  —  recognized  the  construction  which  the  court  of 
last  resort  in  a  state  puts  upon  its  own  constitution.  It  here 
recognized  the  distinction  made  by  the  supreme  court  of 
Texas,  that  a  sale  under  a  decree  of  foreclosure  was  a  "forced 
sale,"  within  the  meaning  of  the  constitutional  provision,  and 
inhibited  by  it.  But  the  very  case  cited  by  Mr.  Justice  Field 
{Savipson  v.  Williamson,  6  Tex.  101,  55  Am.  Dec.  762)  makes 
a  distinction,  which,  to  my  mind,  is  more  fanciful  than  real, 
between  a  mortgage  with  no  power  to  sell  and  a  mortgage  or 
deed  of  trust  with  power  therein  to  sell  the  premises.  A  sale 
under  a  decree  of  foreclosure,  the  court  says,  is  a  "forced 
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Bale";  while  the  sale  by  an  individual  under  the  power  given 
by  the  instrument  is  not.  In  the  case  in  6  Texas,  it  was  held 
that  a  forced  sale  is  one  which  is  raade  under  the  process  of 
the  court,  and  in  the  mode  prescribed  by  law.  Therefore  the 
Iiomestead  which  is  exempted  by  the  constitution  from  "forced 
sale"  cannot  be  sold  under  the  process  of  the  court;  and  it 
matters  not  what  form  the  contract  assumes,  nor  how  willing 
the  head  of  the  family  may  be,  it  is  an  immunity  conferred 
by  the  constitution  for  purposes  beyond  the  mere  pleasure  of 
the  individual,  and  cannot  be  renounced.  It  further  holds 
that  a  general  power  of  alienation  includes  the  power  to  mort- 
gage; that  the  head  of  a  family,  if  a  married  man,  with  the 
assent  of  his  wife,  in  the  form  prescribed  by  law,  may  make 
an  absolute  sale  of  the  homestead,  or  may  mortgage  it,  with 
a  power  of  sale  by  the  mortgagee  on  default  of  payment.  A 
mortgage  depending  for  its  enforcement  on  judicial  process 
would  be  inefieetual,  because  a  sale  under  such  process  would 
be  "forced";  but  a  sale  under  a  power  in  a  mortgagee  or  trus- 
tee would  not  be  a  "forced  sale." 

In  Black  v.  Rockmore,  50  Tex.  95,  the  court,  by  Bonner,  J., 
said:  "As  an  abstract  proposition,  it  would  seem  to  accord 
fully  with  justice  that  both  the  husband  and  wife,  and  their 
estate,  should  be  bound  by  an  express  agreement,  entered  into 
with  all  the  formalities  of  law,  to  make  the  homestead  a  secu- 
rity for  an  indebtedness,  created,  perhaps,  upon  the  very  faith 
of  this  security.  Such  contracts,  when  coupled  with  a  power 
of  sale,  have  been  repeatedly  held  valid  if  executed  in  the 
lifetime  of  the  husband:  Jordan  v.  Peak,  38  Id.  429.  As  limi- 
tation was  placed  upon  the  power  to  encumber  the  homestead, 
it  is,  perhaps,  to  be  regretted  that  the  distinction  first  inti- 
mated in  the  case  of  Sampson  v.  Williamson,  6  Id.  102,  55 
Am.  Dec.  762,  has  obtained  by  subsequent  decisions  approving 
it,  which  discriminated  against  this  power  when  sought  to  be 
enforced  under  the  safeguards  of  judicial  process,  and  in  favor 
of  it  when  executed  by  the  unrestrained  will  of  a  trustee,  who 
is  generally  the  beneficiary  in  the  trust." 

In  Wing  v.  Cropper,  35  111.  256,  it  was  held  that  a  sale  by  a 
decree  of  a  court  of  equity,  in  a  suit  to  foreclose  a  mortgage, 
under  an  order  to  the  master  to  make  the  sale,  is  a  forced  sale, 
as  much  so  as  if  the  sale  were  made  under  &  fieri  facias;  that 
such  a  ease  is  distinguishable  from  the  cases  of  Smith  v.  Marc, 
9upra,  and  Ely  v.  Eastwood,  26  111.  108,  where  the  sales  were 
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made  under  a  power  to  sell,  and  not  by  the  order  or  decree  of 
any  court. 

In  Peterson  v.  Homblower,  33  Cal.  266,  the  court  holds  that 
the  phrase  "forced  sale,"  as  used  in  article  11,  section  15,  of 
the  constitution,  which  provides  that  the  "legislature  shall 
protect  by  law  from  forced  sale  a  certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families,"  and  where 
used  in  the  several  statutes  passed  in  pursuance  of  this  con- 
stitutional requirement,  is  not  synonymous  with  "sale  on 
execution,"  etc.,  but  means  a  sale  against  the  will  of  the 
owner,  and  does  not  apply  where  the  owner  consents  directly 
to  the  sale,  or  does  so  indirectly,  by  consenting  to  or  doing 
those  acts  or  things  that  necessarily  or  usually  eventuate  in  a 
sale;  as,  for  instance,  a  sale  under  a  power  contained  in  a 
mortgage,  or  a  decree  of  foreclosure.  This  decision  is  in  ac- 
cord with  the  current  of  authority;  nearly  all  cases  so  hold,  and 
it  seems  to  us  with  reason.  It  is  hard  to  see  how  a  sale  can 
be  called  "forced"  where  one  consents,  either  directly  or  indi- 
rectly, that  it  shall  be  made,  and  in  the  very  instrument  in 
which  the  lien  is  created.  He  does  it  directly  when  he  exe- 
cutes a  power  of  sale,  and  he  does  so  indirectly  when  he  does 
that  which  at  the  time  was  intended  in  a  certain  contingency 
should  eventuate  in  a  sale  of  the  property. 

In  White  v.  Owen,  30  Gratt.  43,  it  was  decided  that  a  deed 
of  trust  to  secure  a  debt  executed  by  the  grantor  and  his  wife,, 
conveying  real  and  personal  property  which  had  been  previ- 
ously set  apart  by  the  husband  as  his  homestead,  has  priority 
over  the  homestead  exemption,  and  the  said  property  may  be 
subjected  to  satisfy  the  debt.  The  constitution  of  Virginia 
provides  that  every  householder  or  head  of  a  family  shall  be 
entitled  to  hold  his  property,  to  be  selected  by  him,  not  ex- 
ceeding the  value  of  two  thousand  dollars,  in  addition  to  what 
is  exempted  by  the  poor-laws,  "exempt  from  levy,  seizure^ 
garnishing,  or  sale  under  any  execution,  order,  or  other 
process."  Another  section  of  the  same  article  declares: 
"Nothing  contained  in  this  article  shall  be  construed  to  in- 
terfere with  the  sale  of  the  property  aforesaid,  or  any  part 
thereof,  by  virtue  of  any  mortgage,  deed  of  trust,  pledge,  or 
other  security  thereon."  The  legislature  passed  an  act  as  to 
homesteads,  and,  among  other  things,  provided  that  the  home- 
stead so  set  apart  "shall  not  be  mortgaged,  encumbered,  or 
Aliened  by  the  owner,  if  a  married  man,  except  by  the  joint 
deed  of  himself  and  wife,  executed  and  acknowledged  after 
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the  manner  of  conveyance  of  lands  of  a  married  woman." 
While  Anderson,  J.,  said  the  legislature  had  gone  beyond  the 
requirements  of  the  constitution  in  the  restriction,  it  seems 
that  point  was  not  involved  in  the  case,  as  husband  and  wife 
united  in  the  deed  as  provided  by  the  statute. 

Mr.  Freeman,  in  his  note  to  Poole  v.  Gerrard,  65  Am.  Dec. 
482,  has  well  and  forcibly  said:  "The  law  of  homestead  is  so 
entirely  statutory,  and  the  statutes  of  different  states  con- 
cerning it  are  so  various,  and  so  often  amended,  that  it  is 
difficult  to  formulate  any  general  principles  or  rules  relating 
to  any  branch  of  the  subject.  There  is,  however,  a  fair  degree 
of  uniformity  of  statutory  and  case  law  upon  the  general  sub- 
ject of  conveyance  of  homesteads The  power  of  aliena- 
tion is  not  derived  from  the  statute  relating  to  alienation  of 
homesteads.  It  is  an  incident  of  the  ownership  of  the  prop- 
erty, independent  of  the  homestead  law;  and  the  directions 
and  prohibition  of  the  statute  as  to  the  alienation  are  mere 
restrictions  upon  this  antecedent  power.  Without  any  such 
restriction,  the  property  passes  by  a  conveyance  as  if  there 
were  no  homestead.  No  express  waiver  of  the  homestead  is 
essential,  unless  the  statute  requires  it,  because  the  property 
having  passed  by  the  conveyance,  the  homestead  necessarily 
ceases." 

From  our  investigation  of  this  interesting  subject,  these 
propositions  are  naturally  deduced:  That  the  people  in  their 
constitution,  as  far  as  future  debts  may  affect  it,  have  the 
right  to  provide  for  any  sort  of  a  homestead  guarded  as  they 
please,  subject  to  restrictions,  or  without  restrictions,  to  pro- 
hibit the  owner  of  the  homestead  from  encumbering  it,  or  to 
permit  it  to  be  done  as  in  their  wisdom  they  may  see  fit. 
That,  unrestricted  by  the  constitution,  the  legislature  may 
exerci.se  the  same  power.  That  where  there  is  neither  con- 
stitutional nor  statutory  prohibition  a.s  incident  to  the  right 
of  ownership,  the  owner  of  the  homestead  may  sell  or  encum- 
ber it;  and  such  sale  or  encumbrance  will  bo  as  valid  as  if 
the  property  had  not  been  sot  apart  as  a  homestead.  That 
if  the  statute  points  out  any  particular  mode  by  which  the 
own(T  of  the  homestead  may  sell  or  encumber  it,  to  that"  ex- 
tent his  power  over  it  is  restricted;  that  particular  mode  must 
bo  adopted,  or  the  sale  or  encumbrance  is  invalid.  That 
where  tlie  constitution  or  statute  i.s  silent  on  the  subject,  a 
waiver  of  a  debtor's  right  to  claim  personal  property  as  ex- 
empt from  execution,   where  attempted   to   be  made  by  an 
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executory  contract  as  a  clause  in  a  note  or  contract,  "waiving 
the  benefit  of  all  exemption  laws,"  is  ineffectual,  and  will  not 
be  enforced.  That  the  sale  of  the  homestead  under  a  deed  of 
trust,  or  under  a  decree  of  foreclosure  of  a  mortgagee  thereon, 
is  not  a  '*  forced  sale,"  within  the  meaning  of  the  constitution 
which  exempts  a  homestead  from  "  forced  sale," 

We  will  now  examine  our  own  constitutional  and  statutory 
provisions  as  to  the  subject,  and  see  if,  under  these  principles, 
the  deeds  of  trust  are  valid  or  otherwise.  Section  48,  article 
6,  of  the  constitution  of  1872,  provides  that  "  any  husband  or 
parent  residing  in  this  state,  or  the  infant  children  of  deceased 
parents,  may  hold  a  homestead  of  the  value  of  one  thousand 
dollars,  and  personal  property  to  the  value  of  two  hundred 
dollars,  exempt  from  forced  sale,  subject  to  such  regulations 
as  shall  be  prescribed  by  law;  provided  that  such  homestead 
exemption  shall  in  no  wise  afifect  debts  or  liabilities  existing  at 
the  time  of  the  adoption  of  this  constitution;  and  provided 
further,  that  no  property  shall  be  exempt  from  sale  for  taxes 
due  thereon,  or  for  the  payment  of  purchase-money  due  upon 
said  property,  or  for  debts  contracted  for  the  erection  of  im- 
provements thereon."  In  Speidel  v.  Schlosser,  13  W.  Va.  686, 
a  majority  of  this  court  held  that  this  section  of  the  constitu- 
tion does  not,  ex  proprio  vigore,  confer  a  right  to  a  homestead. 
It  simply  imposed  on  the  legislature  the  duty  to  pass  an  act 
whereby  a  homestead  of  not  less  than  one  thousand  dollars 
might  be  claimed  b}'  any  husband  or  parent  residing  in  this 
state,  or  the  infant  children  of  deceased  parents,  which  should 
be  free  from  forced  sale  for  debts  or  liabilities  other  than  those 
named  in  the  said  section  48,  as  deemed  proper  by  the  legis- 
lature. The  same  point  was  decided  in  Holt  v.  Williams,  13 
W.  Va.  704.  Here  is  clearly  no  countenance  given  to  the 
idea  that  it  was  the  design  of  the  constitution  to  take  away  the 
dominion  that  the  owner  himself  had  over  his  property,  and 
to  deny  him  the  right  to  sell  or  encumber  the  homestead.  It 
gave  him  the  right  to  hold,  as  exempt  from  "  forced  sale,"  a 
homestead  of  the  value  of  one  thousand  dollars,  under  such 
regulations  as  might  be  prescribed  b}^  law,  but  did  not  deny  to 
him  the  right  to  dispose  of  the  homestead  as  he  chose.  It  was 
a  privilege  secured  to  him,  but  not  putting  his  property  be- 
yond his  control.  It  did  not  evince  a  public  policy  that  it  was 
necessary  that  one  thousand  dollars  of  his  property  should  be 
set  apart  for  the  use  of  his  family  beyond  his  own  control  over 
it.     This  court,  in  Donaldson  v.  Voltz,  19  W.  Va.  156,  held 
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that  section  6,  chapter  193,  Ccxie  1872-73,  so  far  as  it  excepts 
from  the  benefit  of  the  exemption  from  execution  debts  due  for 
rent,  is  in  violation  of  section  48,  article  6,  of  the  constitution. 
If  the  legislature  did  its  duty,  and  put  in  force  the  forty- 
eighth  section  of  article  6  of  the  constitution,  they  must  of 
course  be  governed  by  its  provisions,  and  not  provide  for  ex- 
ceptions to  the  right  of  exemption  not  specified  in  the  consti- 
tution. 

The  first  homestead  act  under  this  constitution  is  chapter 
193,  acts  1872-73,  which  provides,  by  section  9,  that  "any 
husband  or  parent,  desiring  to  obtain  the  benefit  of  such  home- 
stead, shall  make  a  declaration  of  such  intention,  and  therein 
describe,  with  convenient  certainty,  such  homestead,  so  that 
it  may  be  distinguished  from  other  property.  If  such  hus- 
band or  parent  should  die  before  making  and  recording  a 
declaration  of  such  intention,  the  same  may  be  made  by  the 
widow,  guardian  of  the  infant  children,  or  some  person  ap- 
pointed by  the  circuit  court  or  county  court  of  the  county  for 
that  purpose;  which  declaration  of  such  intention  shall  be 
acknowledged  before  some  officer  authorized  to  take  acknowl- 
edgment of  deeds  for  record,  which  the  party  shall  have  duly 
recorded  in  the  clerk's  office  of  the  county  court  of  the  county 
in  which  such  homestead  is  situated,  in  a  book  to  be  kept  for 
the  purpose."     All  this  was  done  in  this  case. 

Section  11  provides  that  "any  such  husband  or  parent,  ex- 
cept a  married  woman,  at  the  time  of  contracting  the  debt, 
may  in  writing  waive  the  right  to  claim  the  benefit  of  such 
homestead  as  to  such  debt;  provided,  in  the  case  of  a  hus- 
band, his  wife  shall  join  him  in  such  waiver,  and  their  ac- 
knowledgment, and  her  privy  examination,  be  taken  and 
recorded  as  provided  for  in  case  of  deeds  of  conveyance."  It 
is  argued  from  this  right  being  conferred,  that  it  is  the  only 
mode  in  which  they  could  agree  that  the  homestead  should  be 
encumbered.  But  we  have  seen,  where  the  statute  is  silent  on 
the  subject,  that  the  courts  have  generally  held  that  no  such 
waiver  could  be  in  advance  made  by  an  executory  contract. 
This  the  legislaiure  knew,  and  by  this  statute  authorized  it  to 
be  done.  But  in  this  statute  is  indicated  no  intention  to  de- 
prive the  owner  of  the  homestead  from  selling  it,  or  executing 
a  deed  of  trubt  en  it.  It  was  under  this  act  (chapter  193) 
that  the  homestead  in  this  cause  was  set  apart,  and  of  course 
this  is  the  law  that  must  govern  it.  Whether  a  subsequent 
legislature  could  make  it  subject  to  debts,  or  change  it  in  any 
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way,  the  right  of  the  owner  to  have,  entire  control  over  it  by 
selling  or  encumbering  it  does  not  arise  in  this  case,  as  it  was 
not  attempted. 

The  next  act  on  the  subject  is  chapter  114,  acts  of  1877,  in 
which,  in  section  3,  occurs  this  language:  "  But  nothing  herein 
contained  shall  affect  or  impair  any  right  acquired  under 
chapter  193  of  the  acts  of  1872-73."  In  this  act  the  manner 
of  setting  apart  the  homestead  is  different.  In  this  act  is  no 
repealing  clause,  nor  is  there  any  attempt  to  restrain  the  owner 
in  his  control  over  the  homestead. 

The  last  act  on  the  subject  is  chapter  19,  acts  of  1881: 
Warth's  Code,  c.  41.  In  section  32  of  this  chapter,  it  is  pro- 
vided: "  But  nothing  herein  contained  shall  affect  or  impair 
any  right  acquired  under  chapter  193  of  the  acts  of  1872-73." 
In  this  act,  in  section  33,  it  is  provided  that  if  the  value  of  the 
homestead  was  more  than  the  sum  of  one  thousand  dollars  at 
the  time  it  was  set  apart,  or  by  reason  of  permanent  improve- 
ments put  upon  it  after  it  was  set  apart,  a  creditor  could  file 
his  bill  to  subject  the  excess  to  his  claim.  Section  34  provides 
that,  "  in  the  case  of  the  death  of  a  husband  or  parent  owning 
such  homestead,  the  benefit  thereof  shall  descend  to  his  minor 
children,  and  shall  be  held  and  enjoyed  by  them  as  such  home- 
stead until  all  of  the  said  infants  attain  the  age  of  twenty-one 
years,  unless  they  sooner  die."  There  is  nothing  in  the  act 
except  said  section  84  restricting  the  right  of  the  owner  over 
said  homestead,  even  if  that  does  so,  and  nothing  said  about 
his  right  td  waive  the  exemption  or  encumber  the  estate. 
What  the  effect  of  this  statute  will  be  on  the  owner's  right  to 
execute  a  deed  of  trust  on  such  a  homestead  does  not  here 
arise,  as  this  statute  does  not  control  the  homestead  sought  to 
be  exempted  in  this  case.  The  act  of  1872-73  controls  this 
case;  and,  as  we  have  before  seen,  it  left  the  owner  free  to  en- 
cumber his  homestead  if  he  chose  to  do  so.  Both  the  deeds 
of  trust  are  valid,  as  the  grantors  therein  had  full  power  to 
execute  them. 

But  it  is  insisted  that  the  court  erred  in  refusing  to  set  aside 
the  sale.  Affidavits  were  filed  in  support  of  the  motion  to  set 
aside  the  sale,  because  it  was  claimed  the  property  sold  for  an 
inadequate  price,  and  thereupon  the  purchaser  offered  to  let 
the  report  of  the  sale  be  corrected,  and  the  property  reported 
as  sold  to  him  for  two  thousand  five  hundred  dollars.  This 
the  court  did,  and  the  sale  was  confirmed  to  Clark  at  two  thou- 
sand five  hundred  dollars.    The  affidavits  for  the  owner  stated 
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that  "  affiants  believe  that  in  the  near  future  that  the  said 
property  can  be  sold  for  an  advance  of  from  five  hundred 
to  one  thousand  dollars  over  the  price  it  was  sold  to  James 
Clark."  Clark  at  once  offered  the  five  hundred  dollars  ad- 
vance, and  the  court  accepted  it.  The  affiants  did  not  say 
that  at  the  time  it  was  sold  it  would  have  brought  two  thou- 
sand five  hundred  dollars  or  three  thousand  dollars,  but  they 
believe  that  it  would  in  the  near  future  bring  that  price.  In 
Kable  V.  Mitchell,  9  W.  Va.  492,  it  was  held  that  the  court  may, 
in  the  exercise  of  a  sound  dicretion,  either  affirm  or  set  aside 
the  sale,  where,  from  the  facts,  evidence,  and  circumstances 
before  it,  it  appears  clearly  that  the  sale  was  made  at  a  grossly 
inadequate  price;  and  the  court  may  solve  the  question  upon 
affidavits  or  depositions  in  connection  with  the  fact  that  a 
greatly  larger  price  is  offered  to  the  court  for  the  land,  and 
secured,  or  offered  to  be  secured;  or  it  may  set  the  sale  aside 
upon  any  evidence  or  fact  or  facts  before  it  which  clearly  shows 
that  the  land  sold  at  a  greatly  inadequate  price.  See  also 
Hilleary  v.  Thompson,  11  W.  Va.  113;  HaHley  v.  Roffe,  12  Id. 
401;  Beaty  v.  Veon,  18  Id.  291. 

In  TnmhU  v.  Herold,  20  W.  Va.  602,  it  was  held  that  this 
court  will  not  set  aside  a  sale  of  land  made  by  a  commissioner, 
on  the  ground  of  inadequacy  of  price,  when  there  had  been 
four  sales  of  the  land,  three  of  which  had  been  set  aside, — the 
first,  for  inadequacy  of  price;  the  second,  because  of  a  cloud 
upon  the  title;  and  the  third,  on  an  upset  bid.  It  is  difficult 
to  lay  down  any  rule  applicable  to  all  cases;  and  whether  a 
court  will  confirm  a  sale  made  by  a  commissioner  under  its 
decree  must,  in  a  great  measure,  depend  upon  the  circum- 
stances of  each  case:  Hartley  v.  Roffe,  12  W.  Va.  404. 

Under  the  circumstances  of  this  case,  we  do  not  think  the 
court  would  have  been  justified  in  refusing  to  confirm  the 
report,  and  setting  aside  the  sale.  The  motion  must  be  de- 
cided on  the  ground  of  inadequacy  of  price  alone.  We  have 
held  the  deeds  of  trust  were  valid.  As  we  have  shown,  there 
had  been  two  public  sales  of  the  property,  not  far  apart,  and 
at  eacli  sale  it  brought  two  thousand  dollars.  True,  the  mere 
opinion  of  witnesses  say  it  was  worth  three  thousand  dollars, 
and  then  say  they  thouglit  in  the  near  future  it  would  bring 
two  thousand  five  hundred  dollars  or  three  thousand  dollars. 
The  public  sales  test  its  value,  when  fairly  made,  better  than 
the  mere  opinions  of  witnesses.  One  person  thought  it  sold  at 
its  full  value.     It  would  have  been  error  to  set  aside  the  sale 
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under  the  circumstances,  or  at  least  the  court  did  not  err  in 
refusing  to  set  it  aside.  There  is  nothing  in  the  offer  of  Clark 
to  show  it  sold  at  an  inadequate  price,  as  even  the  two  thou- 
sand five  hundred  dollars  would  not  pay  his  liens  against  it. 
The  acceptance  of  Clark's  advance  bid,  under  the  circum- 
stances, was  not,  therefore,  an  error  to  the  prejudice  of  the  ap- 
pellant. As  we  have  seen,  it  would  not  have  been  error  in  the 
court  to  have  refused  to  set  aside  the  sale  without  any  such 
offer. 

It  is  also  assigned  as  error  that  the  court,  in  its  decree,  re- 
quired the  debtor  to  give  a  bond  of  $200  before  the  sale  could 
beset  aside.  The  decree  provided:  "But  if  the  plaintiff,  or 
some  one  for  him,  shall,  within  twenty  days  from  this  date, 
give  to  the  special  commissioner  a  bond,  with  good' security, 
in  the  penalty  of  $200,  with  condition  that,  on  a  resale  of  be  id 
property,  it  shall  sell  for  $2,750,  or  the  parties  to  the  bond  will 
pay  $200,  then  the  said  commissioner  shall  resell  the  said 
property  on  the  same  terms,  and  after  tho  same  advertisement 
as  before;  otherwise,  the  said  sale  shall  stand  confirmed  to 
the  purchaser  at  the  price  of  $2,500."  Of  course,  this  was  all 
irregular;  no  advanced  bid  had  been  made  by  the  debtor,  and 
a  bond  could  not  be  properly  executed  payable  to  the  commis- 
sioner. The  manner  in  which  a  sale  can  be  set  aside  on  an 
advance  bid  is  shown  in  Stewart  v.  Stewart,  27  W.  Va.  177. 
This  provision  should  not  have  been  inserted,  and  the  decree 
must  be  corrected  by  striking  out  said  provision;  and  as  the 
error  was  not  to  the  prejudice  of  the  appellant,  when  it  is  thus 
corrected,  both  decrees  appealed  from  are  affirmed,  with  costs. 


Homestead  —  Right  to  Alienate  or  Escvmbek:  Sampsonv.  Williamson, 
6  Tex.  102;  55  Am.  Dec.  762,  and  note  771;  Austinv.  Underwood,  37  111.  438; 
87  Am.  Dec.  254,  and  note  257;  Dickson  v.  Cliom,  6  Iowa,  19;  71  Am.  Dec. 
382,  and  note  387;  Stewart  v.  Machey,  16  Tex.  56;  67  Am.  Dec.  609,  and  note 
G12;  note  to  Mayee  v.  Magec,  99  Id.  574. 

Homestead,  Manner  and  Mode  of  Encumbering.  —  A  mortgage  lien 
on  a  liomestead  cannot  bo  created  without  the  written  consent  of  tho  wife; 
the  Imsband  alone,  by  his  contract,  cannot  change  the  character  or  the  pri- 
ority of  a  mortgage  lien  on  a  homestead;  neither  can  lie  alone  restore  it  after 
loss,  or  re-create  it,  without  the  consent  of  the  wife,  in  the  exact  manner 
prescribed  by  law:  Jenkins  v.  Simmons,  37  Kan.  496.  When  the  wife  does 
not  join  the  husband  in  making  the  deed,  the  status  of  the  land  as  a  home- 
stead remains  unaltered:  Simpson  v.  Houston,  97  N.  C.  344.  If  a  loan  of  money 
is  secured  Ijy  a  deed  to  tho  homestead  of  the  debtor  absolute  on  its  face,  con- 
temporaneous with  which  is  executed  an  agreement  in  writing  to  reconvey 
on  tho  repayment  of  tlio  money  loaned,  such  deed  is  invalid,  cither  as  a  con- 
ditional transfer  or  mortgage,  when  not  signed  and  executed  by  tho  wife  as 


88  Sweeney  v.  Grape  Sugar  Co.     [W.  Virginia, 

required  by  tho  statute:  Moore's  Exr  v.  Willi,  69  Tex.  109.  A  contract  to 
convey  a  homestead,  entered  into  by  a  wife  in  her  own  name,  will  not  be 
epccifically  enforced,  as  tbo  statute  requires  tho  conveyance  to  be  signed  and 
acknowlogcd  by  both  husband  and  wife:  Larson  v.  BuUh,  '22  Neb.  370. 

Waiver  ok  Benefit  of  Exemptio.n  Law  in  note  or  executory  contract 
i.4  invalid:  Curtis  v.  O'Brien,  20  Iowa,  376;  89  Am.  Dec.  543,  and  note  645; 
note  to  Bowman  v.  Smiley,  72  Id.  741-745;  Carter  v.  Carter,  20  Fla.  588;  61 
Am.  llcp.  018. 

lIoME-STEAD,  Waiver  OF.  — A  debtor's  mortgage  of  his  homestead  for  a 
particular  debt  operates  as  a  waiver  of  his  homestead  right  in  tho  lands  con- 
veyed as  to  that  debt  only,  but  not  as  to  his  other  debts:  IJall  v.  FuUjhajii, 
86  Tenn.  451.  Express  waiver  of  homestead  in  a  deed  or  mortgage  is 
unnecessary,  and  adds  nothing  to  the  scope  or  legal  efTect  of  tlie  instru- 
ment: Id.  While  tho  homestead  right  may  be  waived  by  a  conveyance  by 
husband  and  wife  purporting  to  convey  the  whole  estate,  and  which  contains 
no  limitation,  either  in  tho  deed  itself  or  in  the  certificate  of  tho  wife's 
acknowledgment,  yet  if  it  appears,  either  in  the  deed  or  in  tho  wife's  ac- 
knowledgment, that  she  only  released  her  dower,  it  will  not  operate  as  a 
waiver  of  the  homestead:  Hayden  v.  Robinson  A  Co.,  83  Ky.  615.  A  waiver 
of  tho  rir;ht  of  homestead  and  exemption,  made  as  a  part  of  a  usurious  con- 
tract, is  void;  and  although  a  note  bearing  a  usurious  interest  contained  a 
full  and  general  waiver  of  the  right  of  homestead  and  exemption,  and  was 
subsequently  reduced  to  judgment,  the  execution  issued  thereon  cannot  be 
collected  out  of  property  exempted  as  a  homestead:  Cleghorn  v.  Oreeson,  77 
Ga.  343.  The  release  or  waiver  of  the  homestead  exemption,  to  be  valid  as 
against  a  mechanic's  lien,  for  additional  improvements,  must  be  in  writing, 
"subscribed  by  t!ic  defendant  and  his  wife,  and  acknowledged  and  recorded 
in  tho  same  manner  as  conveyances  of  real  estate  ";  otherwise  the  mechanic's 
lien  is  subordinate  to  the  right  of  homestead.  The  mechanic's  lien  has  the 
preference,  however,  whero  tho  lot  was  vacant  when  tho  mechanic  entered 
upon  it  to  make  tho  improvement,  and  the  isiiprovement  created  the  home- 
stead: Roberts  V.  Rij'js,  84  Ky.  251. 

EnnoNEOca  Ruling  not  Prejudicial  to  appellant  will  network  a  reversal 
of  the  judgment:  Ilirjgitis  v.  Carlton,  28  Md.  115;  92  Am.  Dec.  066;  MaUer 
o/Smilh,  4  Nev.  254;  97  Am.  Dec.  531,  and  note  540;  Matthews  v.  Phdps,  61 
Mich.  327;  1  Am.  St.  Rep.  581. 
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Corporations.  —  Directors  of  Corporation  are  Trustees  for  the  corpo- 
ration, and  within  the  rule  that  one  holding  a  fiduciary  relation  to  trust 
property  cannot,  either  directly  or  indirectly,  become  the  purchaser  of 
such  property,  or  transfer  it  to  his  own  use,  or  for  hia  own  benefit,  and 
if  ho  docs,  the  sale  or  transfer  is  voidable,  and  will  be  set  aside  at  the 
mere  pleasure  of  the  beneficiaries,  though  such  fiduciary  may  have  paid 
full  price  and  gained  no  advantage. 

Pbaudulknt  Conveyance  —  Insolvent  Corporation. — Conveyance  au- 
thorized  by  tho  directors  of  an  insolvent  corjwration  of  all  of  its  property 
to  secure  a  debt  duo  from  it  to  another  corporation,  at  a  meeting  of  direo- 
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tors  in  which  several  of  the  persons  participating  and  voting  for  the  con- 
veyance are  directors  of  the  corporation  for  whose  benefit  the  conveyance 
is  executed,  h  prima  facie  fraudulent  and  void,  as  to  the  grantor  and  its 
stockholders  and  creditors.  The  burden  is  upon  the  grantor  to  remove 
the  presumption  of  fraud  by  convincing  proof  of  the  fairness  of  the  trans- 
action, and  its  absolute  freedom  from  fraud. 

Fraudulent  Conveyance.  —  Insolvent  Corporation.  —  Creditors  of  an 
insolvent  corporation  have  the  right  to  avoid  a  transfer  of  the  corporate 
*  property  made  by  its  directors  in  violation  of  their  trust  and  duties,  or 
for  the  benefit  of  themselves,  either  directly  or  indirectly,  where  the 
rights  of  no  innocent  third  party  have  intervened,  and  there  has  been  no 
unreasonable  delay  on  the  part  of  such  creditors. 

Fraudulent  Conveyance — Insolvent  Corporation  —  Lien  of  Credi- 
tors. —  Assets  of  an  insolvent  corporation  are  not  a  trust  fund,  and 
creditors  may  secure  preferences  therein  by  obtaining  liens  by  judgment, 
or  otherwise. 

W.  p.  Hubbard  and  H.  M.  Russel,  for  the  appellants. 

Caldwell  and  Caldwell,  and  Daniel  Lamb,  for  the  appellee. 

Snyder,  J.  The  Wheeling  Grape  Sugar  and  Refining  Com- 
pany was,  in  July,  1881,  created  and  organized  as  a  corpora- 
tion, under  the  provisions  of  chapter  54  of  the  code  of  the 
Btate,  for  the  purpose  of  manufacturing  glucose,  or  grape 
sugar.  At  the  first  meeting,  the  stockholders  elected  C.  E. 
Dwight,  W.  Leighton,  F.  P.  Jopson,  A.  M.  Adams,  and  Victor 
Rosenberg  directors  of  the  company.  The  directors  elected 
C.  E.  Dwight  president,  and  F.  P.  Jepson  secretary  and  treas- 
urer. Afterwards  the  board  of  directors  elected  A.  C.  Egerter 
secretary.  In  January,  1882,  the  same  persons  were  re-elected 
directors,  and  the  board  elected  the  following  officers:  C.  E. 
Dwight  president,  F.  P.  Jepson  treasurer,  and  A.  C.  Egerter 
secretary;  and  these  same  persons  acted  and  continued  to  be 
the  directors  and  oSicers  of  the  company  until  January,  1883. 
At  the  time  the  directors  were  first  elected,  the  said  Adams 
and  Rosenberg  were  stockholders  and  directors  of  the  Ohio 
Valley  Bank,  and  said  Jepson  was  the  cashier  of  said  bank; 
and  they  each  continued  to  be  such  officers  of  the  bank  dur- 
ing the  whole  time  they  were  directors  of  the  Grape  Sugar 
company.  The  principal  offices  and  places  of  business  of 
both  said  company  and  bank  were  in  the  city  of  Wheeling,  in 
this  state.  The  business  of  said  company  seems  to  have  been 
experimental,  and  proved  to  be  unsuccessful,  if  not  a  complete 
failure.  Prior  to  September  2,  1882,  the  company  had  become 
largely  indebted  to  said  Ohio  Valley  Bank  and  others,  and  at 
that  time,  its  embarrassments  and  financial  condition  were 
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Buch  that  it  was  known  to  the  directors  that  unless  additional 
capital  stock  could  be  sold,  or  a  large  amount  of  money  raised 
upon  bonds  to  be  issued,  the  business  of  the  company  could 
not  be  continued,  and  that  it  would  have  to  cease  its  opera- 
tions for  the  want  of  funds  and  credit,  and  that  it  would  be 
sued  and  closed  up  by  the  creditors.  The  company  was,  in 
fact,  then  wholly  insolvent,  and  unable  to  meet  its  obligations 
or  pay  its  existing  indebtedness.  In  these  circumstances,  the 
board  of  directors  held  a  meeting,  August  31,  1882,  at  which 
there  were  present  Dwight,  Leighton,  Rosenberg,  and  Jepson, 
as  directors,  and  passed  a  resolution  authorizing  Dwight,  the 
president  of  the  company,  "to  execute  a  deed  of  trust  on  all 
the  real  estate,  buildings,  and  machinery  owned  by  the  com- 
pany, to  secure  the  payment  of  twenty  thousand  dollars  bor- 
rowed of  the  Bank  of  the  Ohio  Valley;  and  also  to  execute 
such  deed  of  assignment  of  all  personal  property  of  said  com- 
pany, including  corn,  blackstrap,  r.ll  manufactured  syrup  on 
hand,  all  barrels,  and  all  book-accounts  due  the  company,  as 
will  properly  secure  the  Bank  of  the  Ohio  Valley  upon  over- 
draft due  from  the  company  to  said  bank."  The  said  Rosen- 
berg and  Jepson  were  present,  acting  as  directors,  when  said 
resolution  was  passed,  and  they,  as  well  as  the  two  other  di- 
rectors then  present,  voted  for  it.  Afterwards,  on  September 
2,  1882,  C.  E.  Dwight,  as  president,  on  behalf  of  said  company, 
executed  two  trust  deeds,  known  in  the  record  as  exhibits 
22  and  23.  The  first,  exhibit  22,  conveys  to  W.  A.  Isett, 
trustee,  a  number  of  lots  of  land,  which  are  fully  described, 
situate  in  the  city  of  Wheeling,  and  designated  as  the  prop- 
erty of  the  company;  "and  also  all  the  buildings,  real  estate, 
and  machinery  belonging  to  the  grantor  in  Ohio  County,  West 
Virginia,"  in  trust  to  secure  to  the  Bank  of  the  Ohio  Valley, 
a  corporation  existing  under  the  laws  of  the  state  of  West 
Virginia,  the  payment  of  four  promissory  notes  of  five  thou- 
sand dollars  each,  and  any  renewals  thereof,  with  the  interest 
thereon.  The  notes  are  copied  into  the  deed.  The  first  is 
dated  May  3,  1882,  the  second  May  11,  1882,  the  third  July 
26,  1882,  and  the  fourth  August  29,  1882,  aggregating  twenty 
thousand  dollars,  all  payable  to  the  order  of  the  company  at 
the  said  bank  four  months  after  their  respective  dates.  The 
second  deed,  exhibit  23,  conveys  to  the  same  trustee  "all  the 
corn,  blackstrap,  manufactured  syrup,  barrels,  book-accounts, 
evidences  of  debt,  and  all  the  personal  property  of  every  kind 
whatsoever,  wheresoever  situated,  now  belonging  to  the  said 
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company;  and  also  all  the  com,  blackstrap,  manufactured 
syrup,  barrels,  book-accounts,  evidences  of  debt,  and  all  the 
personal  property  of  every  kind  and  description,  wherever 
situated,  of  which  the  said  company  may  hereafter  become 
possessed,  or  to  which  it  may  hereafter  become  entitled,  in 
trust  to  secure  to  the  Bank  of  the  Ohio  Valley  the  payment 
of  $14,909.14,  money  now  [then]  due  said  bank,  and  the  in- 
terest thereon  till  paid,  and  also  to  secure  to  said  bank  the 
payment  of  any  sums  of  money  that  it  may  in  future  permit 
to  become  due  to  it  from  said  company  in  the  way  of  drafts  or 
overdrafts,  or  in  any  other  manner." 

After  empowering  the  trustee  to  sell  the  property  thus  con- 
veyed upon  being  directed  so  to  do  by  the  bank,  the  deed  pro- 
vides that  the  trustees  shall  collect  the  evidences  of  debt  and 
book-accounts  "upon  being  directed  to  do  so  by  said  bank," 
and  apply  the  proceeds  of  such  sales  and  collections  to  the 
payment  of  expenses  and  the  debt  secured.  Both  of  these 
deeds  were  acknowledged  on  September  4,  1882,  before  a  no- 
tary of  Ohio  County,  and  the  first  was  recorded  in  said  county 
on  December  6,  1882,  and  the  second  on  December  11,  1882. 
The  board  of  directors  held  another  meeting  September  11, 
1882,  at  which  four  directors  were  present,  to  wit,  Dwight, 
Adams,  Rosenberg,  and  Jepson,  and  passed  the  following 
resolution:  "Resolved,  that  the  president  of  the  Wheeling 
Grape  Sugar  and  Refining  Company  be,  and  he  is  hereby, 
ordered  to  execute  an  additional  deed  of  trust  on  the  real 
estate,  buildings,  machinery,  and  fixtures  of  the  company,  to 
secure  the  Bank  of  the  Ohio  Valley  for  overdraft  due  said 
bank  from  said  company  this  day,  and  also  to  secure  any 
future  overdrafts."  All  said  directors  acted  in  said  meeting, 
and  voted  for  said  resolution.  By  deed  dated  on  said  eleventh 
day  of  September,  1882,  known  in  the  record  as  exhibit  24, 
said  company,  by  C.  E.  Dwight,  its  president,  conveyed  to  W. 
A.  Isett,  the  same  person  named  as  trustee  in  the  two  deeds 
before  mentioned,  all  the  real  estate,  buildings,  and  machinery 
of  the  company  described  in  the  aforesaid  deed,  exhibit  22; 
"in  trust  to  secure  to  the  Bank  of  the  Ohio  Valley  $14,602.08, 
money  now  [then]  due  said  bank  and  its  interest;  and  also 
any  money  that  the  bank  may  in  future  permit  to  become  due 
to  it  from  said  company,  in  the  way  of  drafts,  overdrafts,  or  in 
any  other  manner."  This  deed,  and  also  the  other  two  deeds, 
provide  that  the  trustee  may  act  by  agent  or  attorney  in  the 
execution  of  his  trust.     This  deed  was  acknowledged  in  Ohi« 
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County  on  September  12,  1882,  and  was   recorded   in    said 
county  on  December  G,  1882. 

Thompson  and  Ilibberd,  as  partners,  on  September  2,  1882, 
the  day  the  first  two  deeds  aforesaid  were  executed,  caused  to 
be  filed  in  the  clerk's  office  of  said  county  a  mechanic's  lien 
upon  the  property  of  said  Grape  Sugar  company  for  labor  done 
and  materials  furnished  to  it  upon  contract  prior  to  that  date, 
amounting  to  $4,999.84;  and  subsequently  other  mechanics 
and  laborers  filed  similar  liens  for  materials  and  labor  fur- 
nished said  company,  and  other  creditors  brought  suits  and 
recovered  judgments  against  said  company,  —  some  of  whom 
recovered  judgments  before  and  others  after  said  deeds  had 
been  recorded.  Several  of  these  creditors  sued  out  attach- 
ments and  had  them  levied  on  the  property  of  the  company 
conveyed  by  the  deeds,  after  the  deeds  had  been  recorded,  and 
a  number  of  them,  after  they  recovered  judgments,  had  exe- 
cutions issued  thereon  and  levied  upon  the  personal  property 
of  the  company  conveyed  in  said  deed,  exhibit  23.  On  Jan- 
uary 18,  1883,  A.  J.  Sweeney  and  Son,  the  Exchange  Bank  of 
Wheeling,  and  other  creditors  who  had  thus  recovered  judg- 
ments, issued  attachments  and  sued  out  executions  against 
the  said  Grape  Sugar  company,  filed  their  bill  in  ihe  circuit 
court  of  Ohio  County,  against  the  said  company,  the  Bank  of 
the  Ohio  Valley,  W.  A.  Isett,  trustee,  and  others,  to  have  the 
aforesaid  deeds  (exhibits  22,  23,  and  24)  set  aside  and  an- 
nulled, upon  the  grounds  that  each  of  them  had  been  executed 
without  legal  authority,  that  they  were  fraudulent  per  se  as 
well  as  fraudulent  in  fact,  and  therefore  inoperative  and  void 
as  to  their  del)ts  against  the  company.  On  the  day  said  bill 
was  filed,  the  court,  on  the  motion  of  the  plaintiffs,  awarded  an 
injunction  inhibiting  the  defendants,  the  said  company,  the 
Bank  of  the  Ohio  Valley,  and  W.  A.  Isett,  trustee,  from  selling 
or  in  any  manner  disposing  of  the  property,  real  or  personal, 
mentioned  in  said  deeds,  or  from  collecting  any  of  the  debts 
due  said  company;  and  upon  like  motion  the  court  afterwards 
appointed  a  receiver  to  take  charge  of  all  the  property  and 
assets  of  the  said  company.  In  February,  1883,  Thompson 
and  Hiblx-rd  filed  their  bill  in  said  court  against  the  said 
Grape  Su^^ar  company  and  others  to  enforce  their  aforesaid 
mechanic's  lien  against  the  real  estate  of  said  company,  and 
by  their  answer  filed  to  the  bill  of  Sweeney  and  Son  and 
others,  the  said  Thompson  and  Ilibberd  unite  in  the  allega- 
tions and  prayer  of  said  bill  as  to  the  invalidity  and  fraudu- 


Nov.  1887.]       Sweeney  v.  Grape  Sugar  Co.  93 

lent  character  of  the  trust  deeds  to  W.  A.  Isett,  and  ask  that 
said  deeds  may  be  set  aside. 

By  consent  of  all  the  parties,  these  two  causes  were  consoli- 
dated, and  by  like  consent,  the  court,  on  February  22,  1883 
entered  a  decree  directing  commissioners  appointed  by  it  tc 
sell  all  the  real  estate  of  the  defendant,  the  Grape  Sugar  com- 
pany, and  also  all  the  fixtures  and  personal  property  of  said 
company,  except  the  portion  thereof  which  had  been  ordered 
to  be  sold  by  the  receiver.  But  this  decree  is  without  preju- 
dice to  any  of  the  parties,  and  they  are  to  have  the  same  pri- 
orities and  rights  to  prosecute  their  demands  and  defend  their 
interests  as  if  this  decree  had  not  been  entered.  The  whole 
amount  realized  from  the  sale  of  all  the  real  estate  of  the 
Grape  Sugar  company  was  $22,050,  and  the  amount  realized 
from  the  sales  of  all  the  personal  property  and  the  collections 
of  debts  due  to  said  company  was  $4,325.95,  making  the  whole 
assets  of  the  company  $26,375.95.  The  Bank  of  the  Ohio 
Valley  filed  its  answer,  denying  the  invalidity  of  any  of  said 
three  trust  deeds,  and  claiming  that  they  were  bona  fide,  and 
a  valid  security  for  the  indebtedness  of  the  company  to  it, 
which  indebtedness  was  reduced  to  judgment  on  April  9, 1883, 
and  then  amounted  to  $31,474.43. 

The  cause  was  referred  to  a  commissioner,  who  filed  his 
report  showing  the  amounts  and  priorities  of  the  respective 
claims  against  the  real  and  personal  property  and  assets  of 
the  Grape  Sugar  company.  He  reported  that  the  plaintiffs, 
Thompson  and  Hibberd,  were  entitled  to  the  security  of  their 
mechanic's  lien  to  the  extent  of  $3,779.10,  being  only  part  of 
their  claim.  The  commissioner  found  that  the  trust  deed, 
exhibit  23,  "shows  on  its  face  that  it  was  the  intention  of 
the  company,  when  it  was  executed,  to  retain  the  possession 
and  control  of  the  property  therein  conveyed,  to  use  and  con- 
sume portions  of  it,  to  sell  portions,  to  collect  the  book-ac- 
counts and  evidences  of  debt,  and  to  contract  and  pay  debts. 
And  that  such  was  the  intention  of  the  company,  is  further 
evidenced  by  the  fact  that  it  did,  after  the  execution  of  the 
deed,  and  up  to  the  time  the  receiver  appointed  herein  took 
charge  thereof,  retain  the  possession  and  control  of  the  prop- 
erty, using  and  consuming  portions,  and  selling  other  portions,^ 
collecting  the  book-accounts  and  evidences  of  debt,  and  con- 
tracting and  paying  debts."  The  commissioner  finds  these 
facts  in  support  of  the  conclusion  that  the  provision  in  the 
deed,  which  conveys,  not  only  all  the  property  the  company 
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owned  at  the  time,  but  also  all  "  the  evidences  of  debt,  uiiJ 
all  the  personal  property,  of  every  kind  and  description, 
wherever  situated,  of  which  the  company  may  hereafter  be- 
come possessed,  or  to  which  it  may  hereafter  become  entitled," 
renders  the  deed  fraudulent  on  its  face;  citing  Livcaay  v. 
Beard,  22  W.  Va.  592;  lUce  v.  Reitzenherger,  23  Id.  749;  and 
Shattuck  v.  Knight,  25  Id.  590.  "  Your  commissioner,  there- 
fore, by  reason  of  the  matters  hereinbefore  set  forth,  reports 
that  the  deed  of  trust,  exhibit  23,  aforesaid,  is  fraudulent  on 
its  face,  and  void  as  against  the  complainants  and  the  other 
creditors  of  said  company,  and  that  the  trust  deeds,  exhibits 
22  and  24,  being  parts  of  the  same  transaction,  are  also  fraud- 
ulent and  void  as  against  the  complainants  and  other  cred- 
itors of  said  company." 

The  further  conclusion  of  the  commissioner  as  reported  was, 
that  the  two  latter  deeds  were  not  fraudulent  by  reason  of  the 
fact  that  they  were  withheld  from  record  for  over  three  months 
after  their  execution,  nor  for  the  reason  that  the  officers 
of  the  Bank  of  the  Ohio  Valley  participated  in  the  meet- 
ings of  the  board  of  directors  of  the  Grape  Sugar  com- 
pany, and  voted  for  the  resolutions  authorizing  the  making  of 
said  deeds.  The  plaintiffs  and  the  defendant,  the  Bank  of  the 
Ohio  Valley,  filed  exceptions  to  the  commissioner's  report,  — 
the  plaintifTs,  A.  J.  Sweeney  and  Son,  inter  alia,  because  the 
commissioner  found  that  the  statute  forbidding  a  member  of 
the  board  of  directors  from  voting  upon,  or  being  present  at 
the  time  the  board  acts  upon,  any  question  in  which  he  is  in- 
terested, was  enacted  solely  for  the  protection  of  the  stock- 
holders of  the  corporation,  and  that  consequently  they  alone 
can  impeach  the  validity  of  acts  done  in  violation  thereof; 
and  abso  because  the  commissioner  found  that  the  resolutions 
authorizing  the  trust  deeds  were  free  from  actual  fraud.  The 
plaintiffs,  Thompson  and  Ilibberd,  in  addition  to  the  grounds 
just  stated,  excepted  because  the  commissioner  refused  to  re- 
port the  whole  of  their  claim  as  covered  by  their  mechanic's 
lien.  The  defendant,  the  Bank  of  the  Ohio  Valley,  excepted 
because,  —  1.  Tlie  commissioner  allowed  certain  specified  items 
of  tlie  claims  of  Thompson  and  Hibberd  as  embraced  in  their 
mechanic's  lion,  which  he  should  have  excluded;  2.  That  lie 
improperly  reported  the  trust  deed,  exhibit  23,  fraudulent  on 
its  face;  and  3.  That  he  erroneously  found  the  deeds,  exhibit 
22  and  24,  parts  of  the  same  transaction,  and  therefore  invalid 
as  to  the  plaintiffs  and  other  creditors.     The  court  by  its  de- 
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croes  sustained  a  portion  of  the  exceptions  of  the  Bank  of  the 
Ohio  Valley  to  the  claim  of  the  plaintiffs,  Thompson  and  Hib- 
berd,  and  reduced  the  amount  which  they  were  entitled  to 
have  included  in  tlieir  mechanic's  lien  to  $3,535.89;  it  also 
sustained  the  exception  of  the  bank  to  the  finding  of  the  com- 
missioner that  the  deeds,  exhibits  22  and  24,  were  invalid, 
and  held  that  each  of  said  deeds  were  valid,  and  that  the  bank 
was  entitled  to  the  benefit  of  the  lien  on  the  real  estate  of  the 
company  thereby  created.  It  overruled  the  exceptions  of  the 
plaintiffs,  Sweeney  and  Son,  and  in  all  respects,  except  as 
aforesaid,  it  sustained  and  confirmed  the  report  of  the  commis- 
sioner. The  report  having  been  modified  according  to  said 
decree,  the  court  on  January  26,  1886,  entered  a  final  decree 
ordering  the  distribution  of  the  whole  fund  in  accordance  with 
the  principles  thus  settled.  The  plaintiffs  in  both  these  suits 
appealed  from  said  decree  to  this  court. 

The  important  question  to  be  determined,  and  the  one  to 
which  nearly  the  whole  of  the  discussion  in  the  elaborate 
briefs  filed  in  this  court  are  confined,  is  whether  or  not  the 
three  trust  deeds  executed  to  secure  the  Bank  of  the  Ohio  Val- 
ley, or  any  of  them,  are  sufficient  and  valid  conveyances.  It 
is  shown  by  the  record,  as  hereinbefore  stated,  that  the  same 
person,  W.  A.  Isett,  is  the  trustee  in  each  of  said  deeds,  and 
that  he  was  at  the  time,  and  continued  to  be,  the  president  of 
said  bank;  that  at  the  meeting  of  the  board  of  directors  of  the 
Grape  Sugar  company  which  passed  the  resolution  authoriz- 
ing the  first  two  of  said  deeds,  there  were  present  but  four 
directors,  one  of  whom  was  Jepson,  the  cashier  of  said  bank, 
and  another  Rosenberg,  a  director  of  said  bank,  and  that  both 
of  these  acted  and  voted  for  said  resolution,  and  that  at  the 
meeting  at  which  the  resolution  was  adopted  authorizing  the 
third  deed,  of  the  four  directors  present,  two  were  directors 
and  the  third  the  cashier  of  said  bank,  and  both  of  said  direc- 
tors and  said  cashier  acted  and  voted  for  said  resolution.  The 
Grape  Sugar  company  was  insolvent  at  this  time,  and  that 
fact  was,  or  ought  to  have  been,  apparent  to  the  directors.  It 
was  wholly  unable  to  meet  or  pay  its  debts.  It  is  a  well-set- 
tled principle  of  equity  jurisprudence  that  a  party  holding  a 
fiduciary  relation  to  trust  property  cannot,  either  directly  or 
indirectly,  become  the  purchaser  of  such  property,  or  transfer 
it  to  his  own  use  or  for  his  benefit;  and  if  he  does,  the  sale  or 
transfer  is  voidable,  and  will  be  set  aside  at  the  mere  pleasure 
•)f  the  beneficiaries,  although  such  fiduciary  may  have  paid  a 
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full  price  and  gained  no  advantage:  Newcomb  v.  Brooks,  16 
W.  Va.  32,  59,  and  cases  cited.  In  Reilly  v.  Oglebay,  25  Id. 
36,  43,  this  court,  following  Newcomb  v.  Brooks,  supra,  says: 
"This  rule  is  not  confined  to  trustees  and  fiduciaries  in  the 
technical  sense  of  those  terms,  but  it  extends  to  every  person 
coming  within  the  reason  of  the  rule.  It  embraces  trustees, 
guardians,  executors,  administrators,  agents,  cashiers  of  banks, 
factors,  auctioneers,  sheriffs,  commissioners  in  bankruptcy, 
and  their  solicitors,  assignees  of  bankrupts,  attorneys  at  law, 
directors  of  corporations,  and  parties  bearing  many  other  rela- 
tions to  each  other  which  may  not  be  classified  ":  Newcomb 
V.  Brooks,  16  W.  Va.  63;  Abbot  v.  American  etc.  Co.,  33  Barb. 
578. 

This  rule  does  not  seem  to  be  questioned  by  the  counsel  for 
the  Bank  of  the  Ohio  Valley  in  this  cause;  neither  do  they 
seem  to  deny  that  the  rule  applies  to  the  deeds  under  consid- 
eration. But  they  insist  that,  conceding  the  acts  of  the  direc- 
tors of  the  Grape  Sugar  company,  in  effecting  the  conveyance 
of  the  property  of  that  company  for  the  benefit  of  the  bank, 
of  which  a  part  of  said  directors  were  also  officers  and  part 
owners,  was  a  breach  of  duty  by  the  directors  of  said  com- 
pany, and  thereby  rendered  the  conveyances  voidable,  still 
such  breach  of  duty  makes  the  conveyances  voidable  only  at 
the  election  of  the  corporation  itself,  or  its  stockholders,  and 
that  it  cannot,  for  that  cause,  be  avoided  at  the  election  of  the 
creditors  of  the  corporation.  In  support  of  this  position,  they 
rely  upon  the  following,  among  other  cases:  Gordon  v.  Preston^ 
1  Watts,  385;  26  Am.  Dec.  75;  Beecher  v.  Rolling  Mill  Co.,  45 
Mich.  103;  Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38  N.  J.  L.  505; 
Wallace  v.  Long  Island  R.  R.  Co.,  12  Hun,  400;  U.  S.  Rolling 
Stock  Co.  V.  Atlantic  etc.  R.  R.  Co.,  34  Ohio  St.  450;  32  Am. 
Rep.  380;  2  Morawetz  on  Corporations,  sees.  630,  631;  Pierce 
on  Railroads,  39;  3  Pomeroy's  Eq.  Jur.,  sec.  1094;  Detroit  v. 
Dean,  106  U.  S.  537;  Dimpfell  v.  Railway  Co.,  110  Id.  209. 
These  cases  are  all  founded  upon  facts  wholly  different  from 
those  in  the  case  at  bar.  Some  of  them  are  cases  in  which 
subsequent  purchasers  of  the  equity  of  redemption  of  the  cor- 
porate property  sought  to  avoid  the  mortgage  which  existed 
on  the  property  at  the  time  they  purchased.  This,  of  course, 
they  had  no  right  to  do.  They  took  the  property  cum  onere, 
and  with  full  notice.  Others  are  cases  in  which  there  had 
been  unreasonable  delay  in  the  election  to  avoid  the  transac- 
tion.    In  some  of  them,  the  rights  of  innocent  third  persons 
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had  intervened.     In  others,  the  corporations   were   solvent,., 
and  of  course,  in  such  case,  the  act  could  injure  only  the  cor- 
poration and  its  stockholders,  and  they  alone  could  have  any~ 
title  to  avoid  the  act.     The  most  of  them,  however,  are  cases 
in  which  the  stockholders  and  others  attempted  to  sue  with- 
out showing  that  the  corporation  had  refused  to  sue,  according 
to  the  general  rule  in  such  cases:  3  Pomeroy's  Eq.  Jur.,  sec. 
1095.     In  none  of  them  have  I  been  able  to  find  any  princi- 
ple which  would  deny  to  the  creditors  of  an  insolvent  corpora- 
tion the  right  to  avoid  the  transfer  of  the  corporate  property,, 
made  by  its  directors  in  violation  of  their  trust  and  duties,  or- 
for  the  benefit  of  themselves,  either  directly  or  indirectly,  in- 
a  case  in  which  the  rights  of  no  innocent  third  persons  had 
intervened,  and  there  had  been  no  unreasonable  delay  on  thfr 
part  of  the  creditors  in  seeking  to  avoid  the  transfer.     In 
Thomas  v.  Brownville  etc.  R.  R.  Co.,  109  U.  S.  522,  524,  the 
court  says:  "Such  contracts  are  not  void,  but  voidable  at  the 
election  of  the  parties  afiected  by  the  fraud.     It  may  often 
occur  that,  notwithstanding  the  vice  of  the  transaction,  namely,,, 
the  directors  or  trustees,  or  a  majority  of  them,  being  inter- - 
ested  in  opposition  to  the  interest  of  those  whom  they  repre- 
sent, and  in  reality  parties  to  both  sides  of  the  contract,  that 
it  may  be  one  which  those  whose  confidence  is  abused  may 
prefer  to  ratify  or  submit  to.     It  is,  therefore,  at  the  option  of^ 
these  latter  to  avoid  it,  and  until  some  act  of  theirs  indicatea 
euch  purpose,  it  is  not  a  nullity."     This  evidently  refers  to- 
solvent  corporations;  at  the  most,  it  cannot  refer  to  a  corpo- 
ration which  is  both  insolvent  and  so  embarrassed  that  it  haff> 
neither  funds  nor  credit  to  continue  its  corporate  business.. 
Even  if  this  is  not  so,  the  language  of  the  court  is,  that  the? 
contracts  are  "voidable  at  the  election  of  the  parties  affected' 
by  the  fraud."     In  the  case  of  a  corporation  which  is  wholly 
insolvent,  and  unable  to  continue  its  business,  neither  the  cor- 
poration itself  nor  its  stockholders  have  any  beneficial  interest 
in  its  property,  and  therefore  they  cannot  be  affected  by  the 
fraud.     In  such  case,  the  creditors  alone  can  be  affected,  and 
they  alone  have  any  interest  in  avoiding  the  contracts:  Lamb^ 
V.  Pannell,  28  W.  Va.  663,  666;  2  Morawetz  on  Corporations^ 
sees.  787,  788. 

Our  statute  declares  that  "no  member  of  the  board  [of  di- 
rectors] shall  vote  on  a  question  in  which  he  is  interested, 
otherwise  than  as  a  stockholder  (except  the  election  of  a  presi- 
dent), or  be  present  at  the  board  while  the  same  is  being  con- 
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Bidered  ":   Code,  sec.  52,  c.  53.     In  Hope  v.  Salt  Co.,  25  W.  Va. 
807,  Woods,  J.,  after  quoting  this  statute  in  the  opinion  of  the 
court,  says:  "This  would  seem  to  leave  every  such  act  of  the 
directors  open  to  explanation;  but  we  are  of  opinion  that  even 
then,  unless  it  was  made  to  appear  by  clear  and  convincing 
testimony  that  such  act  was  free  from  all  taint  of  fraud  or 
unfairness  on  the  part  of  the  director,  it  ought  to  be  set  aside 
at  the  option  of  the  beneficiary,  or  of  the  party  standing  in 
such  position.     Such  advantage,  so  obtained  by  such  director, 
ought  to  be  held  prima  facie  fraudulent,  yet  capable  of  being 
purged  of  the  fraudulent  taint  by  clear  and  convincing  proof 
of  its   fairness,  reasonableness,  and  absolute   freedom  from 
fraud  and  unfairness."     On  the  same  page  it  is  said:  "  But 
it  may  be  safely  assumed  that  in  any  case  where  one  director 
participated  with  others  in   any  act  in   regard   to  the  trust 
property  for  the  benefit  of  the  fiduciary  at  the  expense  of  the 
cestui  que  trust,  such  act  was  for  that  cause  fraudulent  as  to 
him."     This  was  a  suit  brought  by  creditors  to  set  aside  a 
conveyance  made  by  the  directors  of  the  corporation  to  one 
of  its   directors.     It  did  not  in  that  case  appear   that  the 
grantor  in  the  deed  acted  at  the  meeting  which  authorized 
the  conveyance,  but  the  same  was  nevertheless  set  aside  at 
the   suit  of  creditors  of  the  corporation.     The  doctrine  an- 
nounced in  that  case  is  certainly  correct,  and  fully  sustained 
by  the  authorities,  when  the  corporation  is  wholly  insolvent 
and  the  conveyance  is  of  the  entire  property  and  effects  of  the 
corporation.     In  such  case,  if  the  conveyance  is  in  whole  or 
in  part  for  the  benefit  of  one  or  more  of  the  directors  who  acted 
in  the  board  and  voted  for  the  resolution  authorizing  the  con- 
veyance, the  same  will,  in  a  court  of  equity,  be  regarded  as  at 
least  prima  facie  fraudulent,  not  only  as  to  the  corporation 
and  its  stockholders,  but  its  creditors:  James  v.  Railroad  Co., 
6  Wall.  752;  Drury  v.  Cross,  7  Id.   299;  Cinnherland  Coal  Co. 
v.  Sherman,  30  Barb.  553;  Butts  v.  Wood,  37  N.  Y.  317.     This 
conclusion  in  no  manner  afifects  the  principle  decided  in  the 
cases  of  Burr's  ExW  v.  McDonald,  3  Gratt.  215,  and  Pyles  v. 
Furniture  Co.,  30  W.  Va.  129.     The  conveyance  in  the  first  of 
these  cases  was  made  by  the  stockholders  in  general  meeting. 
The  latter  case  was  simply  a  suit  to  set  aside  a  conveyance  of 
all  its  property  by  an  insolvent  corporation  on  the  ground  that 
such  insolvent  corporation  could  not  legally  make  preference 
among  its  creditors.     There  was  no  attempt  in  cither  case  to 
Bhow  that  any  of  the  stockholders  or  directors  who  authorized 
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the  conveyances  were  in  any  way  interested  as  cestuis  que  trust 
or  otherwise  in  the  conveyances. 

In  the  case  at  bar,  two  of  the  directors  at  the  one  meeting, 
and  three  at  the  other,  which  ordered  the  execution  of  the 
trust  deeds  in  question,  who  were  present  and  voted  for 
the  order  directing  the  conveyances,  were  either  directors 
or  cashier  of  the  bank  for  whose  use  the  conveyances  were 
made,  and  therefore  interested  in  the  capacities  both  as  fidu- 
ciary and  cestuis  que  trust.  They  acted  in  antagonistic  posi- 
tions, with  the  preponderance  of  their  interests  greatly  in  favor 
of  the  bank,  and  against  that  of  the  company  for  which  they 
assumed  to  act;  consequently,  according  to  the  principles 
above  announced,  the  conveyances  were  prima  facie  fraudu- 
lent and  void  as  to  the  plaintiffs  and  other  creditors  in  these 
causes.  The  burden  was  upon  the  bank  to  remove  this  pre- 
sumption of  fraud  by  "convincing  proof  of  the  fairness  of  the 
transactions,  and  their  absolute  freedom  from  fraud  and  un- 
fairness." The  evidence  and  circumstances  in  the  record 
wholly  fail  to  furnish  such  proof;  but,  on  the  contrary,  the 
proofs  and  circumstances  tend  to  show  that  the  acts  of  the 
directors  and  cashier  of  the  bank  in  causing  said  conveyances 
to  be  made  were  such  as  to  give  to  the  bank  an  unfair  pref- 
erence among  the  creditors  of  the  Grape  Sugar  company. 
There  is  nothing  in  the  record  to  prove  that  the  debt  due  to 
the  bank  was  of  any  higher  dignity  or  imposed  any  greater 
obligation  upon  the  company  for  its  payment  than  the  debts 
due  to  the  plaintiffs  here,  and  other  creditors;  nor  does  it  ap- 
pear that  if  the  directors  and  cashier  of  the  bank  had  not 
participated  in  passing  the  resolutions  giving  such  preference 
to  the  bank,  that  such  advantage  would  have  been  given  to 
debts  due  to  it.  My  conclusion  therefore  is,  that  all  and  each 
of  said  three  trust  deeds  (exhibits  22,  23,  and  24)  are  invalid 
as  to  the  debts  of  the  plaintiffs  and  other  creditors,  for  the 
reasons  hereinbefore  stated'  This  conclusion  makes  it  un- 
necessary to  pass  upon  the  questions  whether,  for  the  reasons 
stated  in  the  report  of  the  commissioner,  these  deeds  or  any  of 
them  are  fraudulent  on  their  face  or  in  fact.  I  think,  how- 
ever, that  the  finding  of  the  commissioner  as  to  the  deed,  ex- 
hibit 23,  is  correct,  and  sustained  by  the  authorities  cited  by 
him. 

It  is  suggested  by  counsel  for  the  Bank  of  the  Ohio  Valley 
that  the  effect  of  holding  said  trust  deeds  inoperative  should 
be  followed  by  a  direction  that  the  assets  of  the  Grape  Sugar 
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company  must  be  ratably  distributed  among  all  the  creditors 
of  the  company,  upon  the  ground  that  the  assets  of  an  insol- 
vent corporation  are  a  trust  fund,  and  that  therefore  no  prefer- 
ence can  be  given  by  the  corporation  itself  among  its  creditors, 
or  be  secured  by  obtaining  liens  by  judgments,  or  otherwise. 
This  position  was  directly  repudiated  by  this  court  in  Pyles  v. 
Furniture  Co.,  30  W.  Va.  123,  and  therefore  needs  no  further 
notice. 

It  is  insisted  by  the  counsel  for  said  bank  that  the  actions 
of  both  the  court  and  the  commissioner,  in  respect  to  the 
mechanic's  lien  of  the  plaintiffs  Thompson  and  Hibberd,  were 
too  liberal  to  that  firm,  and  allowed  them  an  amount  by  vir- 
tue of  said  lien  in  excess  of  what  was  actually  covered  by  it. 
The  conclusion  already  announced,  by  which  the  trust  deeds 
to  secure  the  bank  are  set  aside,  renders  it  immaterial  to  the 
interests  of  the  bank  whether  said  lien  is  effective  or  not,  be- 
cause the  said  Thompson  and  Hibberd,  by  filing  their  bill, 
and  by  assailing  said  deeds  in  their  answer  to  the  bill  of  A.  J. 
Sweeney  and  Sons,  acquired  a  lien  on  the  property  of  the  Grape 
Sugar  company  for  their  whole  debt,  regardless  of  their  me- 
chanic's lien,  before  the  bank  obtained  any  judgment  or  other 
lien  for  its  debt,  and  they  are  therefore  entitled  to  a  preference 
in  the  payment  of  their  debt  over  that  of  the  bank:  Code,  sec. 
2,  c.  133;  Wallace  v.  Treakle,  27  Gratt.  487;  Hughes  v.  Hamil- 
ton, 19  W.  Va.  393. 

Having  considered  and  decided  all  the  material  questions 
presented  by  the  record,  I  am  of  opinion,  for  the  reasons 
herein  stated,  that  the  decrees  of  December  7,  1885,  and  Feb- 
ruary 27,  1886,  of  the  circuit  court,  be  reversed,  and  this  cause 
remanded  to  that  court  for  further  proceedings,  in  accordance 
with  the  principles  announced  in  this  opinion. 
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Carroll  v.  Exchange  Bank. 

[30  West  Virginia,  518.1 
fl^Es  AND  Banking  —  Accounts  between  Banks,  Lien  for  Balanoi 
^^  Due  on.  —  Where  there  have  been  for  several  years  mutual  and  exten- 
9^  sive  dealings  between  two  banks,  and  an  account-currenb  kept  between 
them,  in  which  they  mutually  credited  each  other  with  the  proceeds  of 
all  paper  remitted  for  collection  when  received,  and  charged  all  costs, 
and  accounts  were  regularly  transmitted  from  one  to  the  other,  and  set- 
tled upon  these  principles,  and  upon  the  face  of  the  paper  transmitted 
it  always  appeared  to  be  the  property  of  the  respective  bfuiks,  and  to 
be  remitted  by  each  of  them  upon  its  own  account,  there  is  a  lien  for  a 
general  balance  upon  the  paper  thus  transmitted,  no  matter  who  may  be 
its  real  owner. 

K3  and  Banking  —  Banker's  Lien.  —  If  a  receiving  and  collecting 
bank,  at  the  time  of  mutual  dealings  with  the  bank  sending  paper,  has 
notice  that  such  bank  has  no  interest  in  the  paper  transmitted,  and  that 
it  transmits  such  paper  merely  as  agent,  then  the  collecting  bank  is  not 
entitled  to  retain  against  the  bank  transmitting  the  paper  for  the  gen- 
eral balance  of  the  account  with  such  bank. 

K3  AND  Banking  —  Banker's  Lien.  —  If  a  collecting  bank  has  no  no- 
tice that  the  bank  sending  the  remittance  was  merely  an  agent,  but 
regarded  and  treated  it  as  the  owner  of  the  paper  transmitted,  yet  the 
collecting  bank  is  not  entitled,  as  against  the  real  owner,  to  a  lien  for 
general  balance  of  account,  unless  credit  was  given  to  the  bank  sending 
the  paper,  or  balances  suffered  to  remain  in  its  hands,  to  be  met  by  the 
negotiable  paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual 
course  of  dealings  between  the  two  banks. 
Banks  and  Banking  —  Banker's  Lien.  —  If,  in  mutual  dealings  between 
banks,  the  collecting  bank  regarded  and  treated  the  bank  transmitting 
negotiable  paper  as  the  owner  of  such  paper  transmitted  for  collection, 
and  had  no  notice  to  the  contrary,  and  upon  the  credit  of  such  transmit- 
tance,  made  or  anticipated  in  the  usual  course  of  dealing  between  them, 
balances  were  from  time  to  time  suffered  to  remain  in  the  hands  of  the 
bank  making  the  remittance,  to  be  met  by  the  proceeds  of  such  nego- 
tiable paper,  then  the  collecting  bank  is  entitled  to  a  lien  against  the 
real  owner  of  such  paper,  for  the  balance  of  account  due  from  the  bank 
transmitting  such  paper. 

A.  J.  Clarke,  for  the  plaintifif  in  error. 

H.  M.  Russell,  for  the  defendant  in  error. 

Johnson,  President.  On  the  twenty-sixth  day  of  May, 
1884,  the  Penn  Bank  of  Pittsburgh,  Pennsylvania,  failed,  and 
closed  its  doors  at  twelve  o'clock  and  five  minutes,  p.  m. 
There  had  been  between  it  and  the  defendant,  the  Exchange 
Bank,  mutual  dealings  and  accounts.  These  dealings  had 
been  mutual  and  reciprocal,  large  amounts  being  sent  for  col- 
lection from  one  to  the  other.  The  balance  was  generally  in 
favor  of  the  Penn  Bank.     Remittances  had  been  asked  from 
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time  to  time,  and  were  generally  in  even  thousands.  The 
balances  were  usually  allowed  to  accumulate  until  they  reached 
a  certain  figure, — no  fixed  figure,  but  it  would  run  up  to  a  few 
thousands, — when  one  or  the  other  would  call  for  a  remit- 
tance. 

There  was  a  considerable  balance  due  the  Penn  Bank  on 
the  21th  of  May,  1884.  On  that  day  the  Penn  Bank  called 
by  telephone  to  the  Exchange  Bank,  and  asked  for  a  remit- 
tance, and  the  latter  bank  responded  by  sending  draft  on  New 
York  for  two  thousand  five  hundred  dollars,  and  asked  the 
National  Exchange  Bank  of  Steubenville,  which  owed  the  de- 
fendant several  thousand  dollars,  to  remit  said  sum  to  the 
Penn  Bank  for  account  of  the  defendant.  On  that  day  the 
Exchange  Bank  remitted  to  the  Penn  Bank  about  five  hun- 
dred dollars  more  than  it  owed  that  bank,  exclusive  of  collec- 
tions due  from  it  to  the  defendant.  On  the  said  twcnty-fourih 
day  of  May,  1884,  in  regular  course  of  business,  the  following 
draft  was  sent  from  the  Penn  Bank  to  the  defendant,  the  Ex- 
change Bank:  — 
"  $1,500.  Pittsburgh,  May  24,  1884. 

"At  sight,  pay  to  the  order  of  Penn  Bank  fifteen  hundred 
dollars,  value  received,  and  charge  to  account  of 

"  D.  W.  C.  Carroll. 
"To  Riverside  Iron  Works,  Wheeling,  W.  Va." 

The  draft  was  indorsed:  — 

"Pay  Exchange  Bank  or  order,  for  account  Penn  Bank, 
Pittsburgh,  Pa.  "  G.  L.  Reiber,  Cashier." 

The  draft  was  inclosed  in  a  letter,  bearing  the  names  of  the 
officers  of  the  Penn  Bank,  etc.,  which  is  as  follows:  — 

"  Pittsburgh,  May  24,  1884. 
"  Exchange  Bank,  Wheeling,  W.  Va. 

^^Dear  Sir,  —  We  inclose  for  collection  9,560,  Wheeling 
Pottery  Co.,  no  prin.,  23.07;  9,561,  Riverside  Iron  Works,  no 
prin.,  1,500.  "Yours  respectfully, 

"  G.  L.  Reiber,  Cashier." 

The  cashier  of  the  Exchange  Bank,  in  his  evidence,  says 
that  the  draft  was  received  on  the  morning  of  the  26th  (which 
was  ^londay),  and  entered  at  once  to  the  credit  of  the  Penn 
Bank,  and  sent  by  messenger  to  present  it  to  the  drawee,  who 
paid  it  about  half-past  9  o'clock  that  morning.  In  the  after- 
noon, the  Exchange  Bank  was  informed  of  the  failure  of  the 
Penn  Bank.     Some  time  after,  a  statement  was  sent  from  the 


Nov.  1887.]        Carroll  v.  Exchange  Bank.  108 

officers  of  the  Penn  Bank,  which  showed  that  when  the  failure 
occurred,  after  giving  the  Exchange  Bank  credit  for  the  $1,500 
eight  draft,  the  balance  due  the  said  Exchange  Bank  was 
$205.43.  The  first  notice  the  Exchange  Bank  received,  other 
than  what  appears  upon  the  face  of  the  draft  and  letter,  if  any 
there  appears,  that  Carroll  had  any  interest  in  the  draft,  was 
by  the  following  telegram,  received  by  the  defendant  the  next 
day.  May  27th.     It  was  dated  on  the  same  day:  — 

"Mail  D.  W.  C.  Carroll,  Pittsburgh,  proceeds  of  draft  on 
Riverside  Iron  Works  to-day. 

"Isaac  W.  Van  Voorhes, 

"Solicitor  Penn  Bank." 

This  the  Exchange  Bank  refused  to  do.  It  appears  that 
these  mutual  dealings  between  the  two  banks  continued  for 
about  four  years.  It  is  shown  in  the  bill  of  exceptions  that 
D.  W.  C.  Carroll  was  in  fact  the  owner  of  the  draft,  and  that 
he  had  sent  it  through  the  Penn  Bank  for  collection;  although 
of  this  fact  the  officers  of  the  Exchange  Bank  were  ignorant, 
unless  they  were  notified  of  the  fact  by  the  draft,  indorsement, 
and  letter  transmitting  it.  On  the  twenty-fifth  day  of  June, 
1886,  in  the  circuit  court  of  Ohio  County,  the  said  D.  W.  C.  Car- 
roll brought  an  action  of  assumpsit  to  recover  of  the  Exchange 
Bank  the  amount  of  said  draft  and  interest,  and  in  the  record 
the  above-stated  facts  appear.  On  the  eleventh  day  of  Janu- 
ary, 1887,  the  case  having  been  submitted  to  the  court  in  lieu 
of  a  jury,  the  court  rendered  judgment  in  favor  of  the  plaintifT, 
against  the  defendant,  for  $1,735.25,  with  interest  from  that 
date,  and  costs.  To  this  judgment  the  defendant  obtained  a 
writ  of  error. 

On  the  facts,  Did  the  court  err  in  rendering  judgment  for 
the  plaintifi"? 

In  Bank  of  Metropolis  v.  New  England  Banhy  1  How.  234, 
the  supreme  court  of  the  United  States  held  that  when  there 
have  been  for  several  years  mutual  and  extensive  dealings 
between  two  banks,  and  an  account  current  kept  between 
them,  in  which  they  mutually  credited  each  other  with  the 
proceeds  of  all  paper  remitted  for  collection,  when  received, 
and  charged  all  costs  of  protest,  postage,  etc.,  —  accounts  regu- 
larly transmitted  from  the  one  to  the  other,  and  settled  upon 
these  principles,  and  upon  the  face  of  the  paper  transmitted 
it  always  appeared  to  be  the  property  of  the  respective  banks, 
and  to  be  remitted  by  each  of  them  upon  its  own  account, — 
there  is  a  lien  for  a  general  balance  of  account  upon  the  paper 
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thus  transmitted,  no  matter  who  may  be  its  real  owner. 
Taney,  C.  J.,  in  delivering  the  opinion  of  the  court  in  this  case, 
«aid:  "If  the  notes  remitted  had  been  the  property  of  the 
Commonwealth  Bank  [tliat  is,  the  transmitting  bank],  there 
would  be  no  doubt  of  the  right  to  retain;  because  it  has  long 
been  settled  that  whenever  a  banker  has  advanced  money  to 
another,  he  has  a  lien  on  all  the  paper  securities  which  are  in 
his  hands  for  the  amount  of  his  general  balances,  unless  such 
securities  were  delivered  to  him  under  a  particular  agreement. 
The  paper  in  question  was,  however,  the  property  of  the  New 
-England  Bank,  and  was  indorsed  and  delivered  to  the  Com- 
monwealth Bank  for  collection,  without  any  consideration, 
and  as  its  agent,  in  the  ordinary  course  of  business;  it  being 
usual,  and,  indeed,  necessary,  so  to  indorse  it,  in  order  to  en- 
able the  agent  to  receive  the  money.  Yet  the  possession  of  the 
^aper  was  prima  facie  evidence  that  it  was  the  property  of 
■kthe  last-mentioned  bank;  and  without  notice  to  the  contrary, 
the  plaintifiF  in  error  had  a  right  so  to  treat  it,  and  was  under 
iio  obligation  to  inquire  whether  it  was  held  as  agent  or  as 
owner;  and  if  an  advance  of  money  had  been  made  on  this 
paper  to  the  Commonwealth  Bank,  the  right  to  retain  for  that 
amount  would  hardly  be  disputed.  We  do  not  perceive  any 
■difference  in  principle  between  an  advance  of  money,  and 
ji  balance  suffered  to  remain  upon  the  faith  of  these  mutual 
dealings.  In  the  one  case  as  well  as  the  other,  credit  is 
given  upon  the  paper  deposited,  or  expected  to  be  trans- 
mitted, in  the  usual  course  of  the  transactions  between  the 
parties.  There  does  not,  indeed,  appear  to  have  been  any  ex- 
press agreement  that  these  balances  should  not  be  immedi- 
ately drawn  for,  but  it  may  be  implied  from  the  manner  in 
which  the  business  was  conducted;  and  if  the  accounts  show 
that  it  was  their  practice  and  understanding  to  allow  them 
:to  stand,  and  await  the  collection  of  the  paper  remitted,  the 
vTights  of  the  parties  are  the  same  as  if  there  had  been  a  posi- 
tive and  express  agreement;  and  such  mutual  indulgence  on 
these  balances  would  be  a  valid  consideration,  and,  like  the 
actual  advance  of  money,  give  the  plaintiff  in  error  a  right  to 
retain  the  amount  due  on  closing  the  account.  It  is  evident  a 
loss  must  be  sustained,  either  by  the  plaintiff  or  defendant  in 
terror,  by  the  failure  of  the  Commonwealth  Bank.  We  see  no 
ground  for  maintaining  that  there  is  any  superior  equity  on 
the  side  of  llie  Now  England  Bank.  It  contributed  to  give  to 
the  corporation  which  has  proved  insolvent  credit  with   the 
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plaintifif  in  error  by  the  notes  and  bills  which  it  placed  in  its 
hands  to  be  sent  to  Washington  for  collection,  indorsed  in  such 
a  form  as  to  make  them  prima  facie  the  property  of  the  Com- 
monwealth Bank,  and  enabled  it  to  deal  with  them  as  if  it 
were  the  real  owner.  The  Bank  of  the  Metropolis,  on  the  con- 
trary, is  in  no  degree  responsible  for  the  confidence  which  the 
defendant  in  error  reposed  in  its  agent;  and  when  this  mis- 
placed confidence  has  occasioned  the  loss  in  question,  it  would 
be  unjust  to  throw  it  upon  the  bank,  which  has  been  guilty  of 
no  fault  or  want  of  caution,  and  which  was  induced  to  give 
the  credit  by  the  manner  in  which  the  defendant  in  error 
placed  its  property  in  the  hands  of  an  agent  unworthy  of  the 
trust."  The  judgment  of  the  court  below  was  reversed,  and 
the  case  remanded  for  a  new  trial.  Judgment  was  again  had 
in  favor  of  the  New  England  Bank,  and  the  case  was  again 
brought  up  on  writ  of  error  (6  How.  212);  and  the  court  held 
that  the  following  instructions  to  the  jury  would  have  carried 
out  the  opinion  of  the  supreme  court:  "  If,  upon  the  whole 
evidence  before  them,  the  jury  should  find  that  the  Bank  of 
the  Metropolis,  at  the  time  of  the  mutual  dealings  between 
them,  had  notice  that  the  Commonwealth  Bank  had  no  inter- 
est in  the  bills  or  notes  in  question,  and  that  it  transmitted 
them  for  collection  merely  as  agent,  then  the  Bank  of  the  Me- 
tropolis was  not  entitled  to  retain,  against  the  New  England 
Bank,  for  the  general  balance  of  the  account  with  the  Com- 
monwealth Bank."  2.  "And  if  the  Bank  of  the  Metropolis 
had  not  notice  that  the  Commonwealth  Bank  was  merely  an 
agent,  but  regarded  and  treated  it  as  the  owner  of  the  paper 
transmitted,  yet  the  Bank  of  the  Metropolis  is  not  entitled, 
against  the  real  owner,  unless  credit  was  given  to  the  Com- 
monwealth Bank,  or  balances  suffered  to  remain  in  its  hands, 
to  be  met  by  the  negotiable  paper  transmitted,  or  expected  to 
be  transmitted,  in  the  usual  course  of  the  dealings  between  the 
two  banks."  3.  "  But  if  the  jury  find  that,  in  the  dealings 
mentioned  in  the  testimony,  the  Bank  of  the  Metropolis  re- 
garded and  treated  the  Commonwealth  Bank  as  the  owner  of 
the  negotiable  note  which  it  transmitted  for  collection,  and 
had  no  notice  to  the  contrary,  and  upon  the  credit  of  such 
remittances,  made  or  anticipated  in  the  usual  course  of  deal- 
ings between  them,  balances  were  from  time  to  time  sufiFered 
to  remain  in  the  hands  of  the  Commonwealth  Bank,  to  be  met 
by  the  proceeds  of  such  negotiable  paper,  then  the  Bank  of  the 
Metropolis  is  entitled  to  retain  against  the  New  England  Bank 
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for  the  balance  of  account  due  from  the  Commonwealth 
Bank."  Among  other  things,  as  the  bill  of  exceptions  shows, 
the  plaintiff  asked  the  court  to  instruct  the  jury  "  that  the  said 
last-mentioned  notes  were  transmitted  to  the  said  Bank  of  the 
Metropolis  in  letters  notifying  the  defendants  that  they  were 
transmitted  for  collection  in  the  form  commonly  used  by  said 
banks  in  transmitting  negotiable  paper  for  collection,  and  with 
no  other  instruction  as  to  who  was  the  real  owner  of  such  ne- 
gotiable paper,  then  it  is  competent  for  the  jury  to  infer  from 
the  facts  aforesaid  that  the  defendant  had  notice  that  the  said 
paper  was  transmitted  by  the  Commonwealth  Bank  as  agent, 
and  not  as  the  owner  thereof;  and  if  the  jury  shall  so  find, 
then  the  plaintiff  is  entitled  to  recover,  notwithstanding  the 
jury  shall  find  that  the  said  Commonwealth  Bank  and  the 
Bank  of  the  Metropolis  treated  each  other  as  the  true  owners 
of  the  paper  so  remitted,  and  notwithstanding  they  further 
find  that  balances  were  from  time  to  time  suffered  to  remain 
in  the  hands  of  each  other,  to  be  met  by  the  proceeds  of  nego- 
tiable paper  deposited,  or  expected  to  be  transmitted,  in  the 
usual  course  of  dealing  between  them,  and  notwithstanding 
the  course  of  dealing  stated  in  the  instruction  heretofore  given 
at  the  instance  of  the  defendants."  To  this  instruction  the 
defendant  objected;  but  the  instruction  was  given  against  the 
objection,  and  the  defendants  excepted,  and  on  this  exception 
the  second  writ  of  error  was  granted.  Taney,  C.  J.,  again  an- 
nounced the  opinion  of  the  court,  in  which  he  formulated  the 
instruction  I  have  copied  as  containing  what  was  decided  in 
the  former  case;  and  he  said  that  the  instructions  given  on 
the  second  trial  were  complex;  and  further  said:  "We  restat* 
the  former  opinion  of  this  court  in  this  form  because  we  pre- 
sume it  must  have  been  misunderstood  by  the  circuit  court. 
And  as  it  was  not  followed  in  the  proceedings  under  the 
mandate,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  award  a  venire  facias  de  novo.^^ 

The  counsel  for  defendant  in  error  refers  to  the  case  of 
Wilson  V.  Smith,  3  How.  763,  and  says:  "It  is  a  case  which, 
in  the  absence  of  a  knowledge  of  other  decisions  of  the  court, 
would  have  been  supposed  by  every  one  to  establish  the  rule 
as  we  are  contending  for  it.  There  the  paper  was  indorsed  in 
blank,  had  been  deposited  for  collection  with  an  agent,  and 
had  been  sent  by  the  agent  to  a  subagent,  by  whom  it  was 
oollected.  The  owner  of  the  draft  was  allowed  to  recover  the 
amount  of  it  from  the  subagent,  notwithstanding  the  fact  that 
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the  agent  was  indebted  to  the  subagent  when  the  draft  was 
received.  The  effort  made  in  that  case  to  distinguish  it  from 
the  case  of  Bank  of  the  Metropolis  v.  New  England  Bank,  1 
How.  234,  seems  to  be  at  least  open  to  criticism."  Let  Taney, 
C.  J.,  who  delivered  both  the  opinions  cited,  speak  for  himself, 
as  he  did  for  the  whole  court.  On  page  769  he  said :  "  So  far, 
therefore,  as  the  question  of  privity  is  concerned,  the  case 
before  us  is  precisely  the  same  with  that  of  Bank  of  the  Me- 
tropolis V.  New  England  Bank,  1  How.  234.  In  that  case,  the 
bills  upon  which  the  money  had  been  recovered  by  the  plain- 
tiff in  error  were  the  property  of  the  New  England  Bank,  and 
had  been  placed  by  it  in  the  hands  of  the  Commonwealth 
Bank  for  collection,  and  were  transmitted  to  the  Bank  of  the 
Metropolis  in  Washington,  where  the  bills  were  payable;  and, 
upon  referring  to  the  case,  it  will  be  seen  that  the  court  enter- 
tained no  doubt  of  the  right  of  the  New  England  Bank  to 
maintain  the  action  for  money  had  and  received  against  the 
Bank  of  the  Metropolis,  and  the  diflSculty  in  the  way  of  its 
recovery  in  the  action  was  not  a  want  of  privity,  but  arose 
from  the  right  of  the  Bank  of  the  Metropolis  to  retain,  under 
the  circumstances  stated  in  the  case,  for  its  general  balance 
against  the  Commonwealth  Bank.  In  that  case,  as  in  the 
present,  the  agent  transmitting  the  paper  appeared,  by  the 
indorsements  on  it,  to  be  the  real  owner,  and  the  party  to 
whom  it  was  transmitted  had  no  notice  to  the  contrary,  and 
the  money  received  was  credited  to  the  Commonwealth  Bank. 
We  think  the  rule  very  clearly  established  that  whenever,  by 
express  agreement  between  the  parties,  a  subagent  is  to  be 
employed  by  the  agent  to  receive  money  for  the  principal,  or 
where  the  authority  to  do  so  may  fairly  be  implied  from  the 
usual  course  of  trade  or  the  nature  of  the  transaction,  the 
principal  may  treat  the  subagent  as  his  agent,  and  when  he 
has  received  the  money,  may  recover  it  in  an  action  for  money 
had  and  received."  The  proof  in  this  case  showed  "  that  the 
draft  or  bill  of  exchange  upon  which  the  money  was  collected 
and  received  by  the  defendant  was  the  property  of  the  plain- 
tiff; that  it  had  been  by  them  placed  in  the  hands  of  their 
agent,  David  W.  St.  John,  at  Augusta,  Georgia,  for  collection, 
and  by  him  (St.  John)  forwarded  to  the  defendant,  St.  John's 
agent,  at  Savannah,  Georgia,  for  acceptance  and  collection; 
that  it  was  accepted  and  paid  to  the  defendant,  by  whom  the 
proceeds  were  received,  and  credited  to  the  account  of  St.  John^ 
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from  whom  the  defendant  received  the  draft  or  bill  for  collec- 
tion, and  who  was  indebted  to  the  defendant  at  the  time;  that 
at  the  time  said  bill  was  so  paid  to  the  defendant,  and  by  him 
credited  to  the  account  of  St.  John,  he  (St.  John)  had  failed 
in  business,  and  had  departed  this  life;  that^  he  failed,  and 
had  not  recovered  his  affairs  at  the  time  of  his  death,  and  was 
insolvent;  that  the  credit  for  the  amount  of  the  bill  carried  by 
the  defendant  to  St.  John's  account  was  made  in  payment  of 
a  previously  existing  debt  due  by  St.  John  to  the  defendant." 
Now,  as  to  another  question  in  the  case,  Taney,  C.  J.,  said; 
"Another  question  has  been  raised  by  the  agreement;  that  is, 
whether  the  defendant  has  a  right  to  retain  on  account  of  tho 

money  due  to  him  from  St.  John Upon  this  part  of  the 

case,  as  well  as  upon  the  question  certified,  we  think  the  case 
of  Bank  of  the  Metroyolis  v.  New  England  Bank  decisive  against 
the  defendant.  It  appears  from  the  statement  that  he  made 
no  advances,  gave  no  new  credit,  to  St.  John,  on  account  of 
this  bill.  He  merely  passed  it  to  his  credit  in  account.  Now, 
if  St.  John  had  owed  him  nothing,  upon  the  principles  we  have 
already  stated  the  plaintiff  would  be  entitled  to  jecover  the 
money;  and  we  see  no  reason  why  he  should  be  barred  of  his 
action  because  St.  John  was  debtor  to  the  defendant,  since  the 
case  shows  that  he  incurred  no  new  responsibility  upon  the 
faith  of  this  bill,  and  his  transactions  with  St.  John  remained 
in  ull  respects  the  same  as  they  would  have  been  if  this  bill 
had  never  been  transmitted  to  him.  In  the  case  of  the  Bank 
of  the  Metropolis  and  the  New  England  Bank,  it  appeared  in 
evidence  that  there  had  for  a  long  time  been  mutual  dealings 
between  these  two  banks  in  the  collection  of  money  for  each 
other,  and  that  balances  were  suffered  to  remain  and  credit 
given  on  the  faith  of  the  paper  transmitted,  or  expected  to  be 
received,  according  to  the  usual  course  of  their  business  with 
one  another.  And  the  court  held  that  if  credit  had  been  so 
given,  the  party  giving  it  had  the  same  right  to  retain  as  if 
he  had  made  an  advance  of  money." 

It  seems  to  me  that  the  chief  justice  has  drawn  a  very  clear 
and  satisfactory  distinction  between  that  class  of  cases  where 
the  owner  may  collect  the  money  in  the  hands  of  an  agent, 
-although  he  indorsed  the  bill  in  blank,  and  the  other  class 
where  banks  have  mutual  dealings  with  each  other,  and  credit 
given  on  the  strength  of  such  paper  so  indorsed,  in  which  it  is 
held  that  the  owner  cannot  recover.     The  case  of  Sweeny  v. 
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Easter,  1  Wall.  166,  fully  sustains  the  cases  theretofore  decided 
by  the  supreme  court  on  this  subject.  These  decisions  of  the 
supreme  court  of  the  United  States  have  been  followed  in  the 
following  cases,  cited  by  counsel  for  plaintiff  in  error:  Rath- 
bone  V.  Sanders,  9  Ind.  217;  Millihin  v.  Shapleigh,  36  Mo.  596; 
88  Am.  Dec.  171.  The  same  principle,  it  seems  to  me,  is  clearly 
recognized  in  First  National  Bank  v.  Gregg,  79  Pa.  St.  384, 
where  it  was  held  that  where  a  note  was  made  to  plaintiff's 
order,  indorsed  by  him,  and  sent  through  the  house  of  Brady, 
a  banker,  "for  collection  and  credit,"  Brady,  by  the  indorse- 
ment, did  not  become  the  owner  of  the  note  and  had  no  right 
to  pledge  it,  or  direct  its  proceeds  to  be  credited  to  him,  in 
payment  of  his  indebtedness  to  the  defendant;  but  that  if  the 
defendant  had  made  advances  or  given  new  credit  to  Brady 
on  the  faith  of  the  note,  it  would  have  been  entitled  to  retain 
the  amount  out  of  the  proceeds.  The  doctrine  as  laid  down 
by  the  supreme  court  of  the  United  States  has  not  been 
adopted  by  all  the  states  certainly.  It  is  expressly  repudiated 
in  New  York:  McBride  v.  Farmers^  Bank,  26  N.  Y.  450,  where 
Balcom,  J.,  for  the  court,  says,  after  deciding  to  the  reverse 
of  the  principle:  "It  must  be  conceded  that,  according  to  the 
decisions  of  the  supreme  court  of  the  United  States  in  Bank  of 
the  Metropolis  v.  New  England  Bank,  1  How.  234,  6  How.  212, 
the  defendants  acquired  a  lien  on  the  notes  against  Paul  and 
Prachard,  and  the  money  received  thereon,  which  enabled 
them  to  retain  the  same  in  satisfaction  of  the  balance  of  ac- 
count that  the  Canal  Bank  owed  them.  But  the  rule  laid 
down  by  the  federal  court  in  that  case  has  never  been  adopted 
in  this  state,  and  it  is  inconsistent  with  decisions  of  our  courts, 
which  have  been  regarded  as  correct  expositions  of  the  law  for 
more  than  forty  years." 

As  sustaining  his  view  of  the  case,  counsel  for  appellee  also 
cites  Dickerson  v.  Wason,  47  N.  Y.  439;  7  Am.  Rep.  455;  Dad 
V.  Fourth  National  Bank,  59  Barb.  265;  Dorchester  &  M.  Bank 
V.  New  England  Bank,  1  Cush.  177;  Lawrence  v.  Bank,  6  Conn. 
529;  Union  Bank  v.  Johnson,  9  Gill  &  J.  297;  First  National 
Bank  v.  Gregg,  79  Pa.  St.  384.  This  last  decision,  as  I  think  I 
have  shown,  does  not  sustain  the  position.  But  few  of  the 
cases  cited  are  those  where  banks  had  mutual  dealings,  as  in 
the  case  in  1  Howard;  and  the  cases  in  6  Connecticut  and  9 
Gill  &  Johnson,  were  decided  in  1827  and  1837,  respectively,, 
long  before  the  case  in  1  Howard. 
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But  if  we  admit  that  these  cases  and  many  others  oppose 
the  principles  decided  by  the  supreme  court  of  the  United 
States,  as  we  are  bound  by  no  decisions  on  the  subject,  either 
in  Virginia  or  in  this  state,  and  being  free  to  lay  down  the 
law  as  wo  believe  it  ought  to  be,  wc  shall  follow  the  supremo 
court  of  the  United  States,  because  in  a  case  like  this  it  com- 
mends itself  to  our  judgments  as  just  and  equitable.  Banks 
aro  a  necessity.  Merchants  and  other  business  men  could  not 
attend  to  their  largo  business  interest,  spread  as  they  are  all 
over  the  country,  without  the  facilities  afforded  them  by  the 
banking  houses.  It  is  most  convenient  for  their  collections. 
And  the  banks  could  not  do  business  without  their  correspond- 
ents in  difTerent  parts  of  the  Union.  They  cannot  send  special 
messengers  to  remote  points  to  collect  drafts,  bills,  or  notes, 
but  they  inclose  them  to  correspondents  next  to  where  the 
drawees  or  makers  live,  and  they  are  by  such  correspondents 
presented  and  collected.  Such  bunks  have  mutual  dealings 
with  each  other;  and  when  they  do,  as  a  general  thing  both 
are  trusted  by  their  customers;  and  when  such  customers 
have  negotiable  paper  maturing  against  persons  at-  remote 
places,  it  is  often  the  case  that  they  indorse  the  paper  in  blank 
and  the  bank  indorses  it  in  blank,  and  sends  it  to  its  corre- 
spondent, who  collects  it,  and  gives  the  remitting  bank  credit 
for  it;  and  the  remitting  bank,  on  being  advised  that  the  note 
has  been  paid  to  its  correspondent,  at  once  pays  its  customer 
or  depositor.  These  transactions  are  constantly  occurring, 
and  no  question  is  ever  raised  until  one  of  the  banks  fails,  as 
sometimes  they  do  fail.  Then  it  is  that  the  customer  who  has 
indorsed  the  paper  in  blank,  and  thus  misled  the  bank  which 
collected  his  money,  and  that  bank  loses  thousands  of  dollars 
by  the  very  bank  he  has  so  often  trusted;  yet  wants  to  recover 
from  the  collecting  bank  the  money,  when  that  bank  never 
knew  he  had  any  interest  in  the  paper,  and  had  given  credit 
therefor  to  the  remitting  bank.  Under  these  circumstances, 
the  original  owner  of  the  draft  or  note  ought  not  to  be  per- 
mitted to  recover  from  the  collecting  bank. 

If  the  receiving  and  collecting  bank,  at  the  time  of  the 
mutual  dealings  with  the  bank  sending  paper,  had  notice  that 
Buch  bank  had  no  interest  in  the  bills  or  notes  transmitted,  and 
that  it  transmitted  them  for  collection  merely  as  agent,  then 
the  collecting  bank  would  not  be  entitled  to  retain  against  the 
bank  transmitting  such  paper  for  the  general  balance  of  the 
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account  with  such  bank.  And  if  the  collecting  bank  had  no  no- 
tice that  the  bank  sending  the  remittance  was  merely  an  agent, 
but  regarded  and  treated  it  as  the  owner  of  the  paper  trans- 
mitted, yet  the  collecting  bank  is  not  entitled  against  the  real 
owner,  unless  credit  was  given  to  the  bank  sending  the  paper, 
or  balances  suffered  to  remain  in  its  hands,  to  be  met  by  the 
negotiable  paper  transmitted,  or  expected  to  be  transmitted, 
in  the  usual  course  of  the  dealings  between  the  two  banks. 
But  if,  in  the  mutual  dealings  between  two  banks,  the  collect- 
ing bank  regarded  and  treated  the  bank  transmitting  nego- 
tiable paper  as  the  owner  of  such  paper  which  is  transmitted 
for  collection,  and  had  no  notice  to  the  contrary,  and  upon  the 
credit  of  such  remittance,  made  or  anticipated  in  the  usual 
course  of  dealing  between  them,  balances  were  from  time  to 
time  suffered  to  remain  in  the  hands  of  the  bank  sending  the 
remittance,  to  be  met  by  the  proceeds  of  such  negotiable  paper, 
then  the  collecting  bank  is  entitled  to  retain  against  the  real 
owner  of  the  paper,  for  the  balance  of  account  due  from  the 
bank  transmitting  such  paper. 

And  we  hold,  in  the  language  of  Taney,  C,  J.,  in  the  case  in 
1  Howard,  varying  the  language  to  suit  the  facts  in  the  case 
before  us,  that  as  there  had  been  for  several  years  mutual  and 
extensive  dealings  between  the  Penn  Bank  and  the  Exchange 
Bank,  and  an  account  kept  between  them,  in  which  they 
mutually  credited  each  other  with  the  proceeds  of  all  nego- 
tiable paper  transmitted  for  collection  when  received,  and  ac- 
counts were  regularly  transmitted  from  the  one  to  the  other, 
and  settled  upon  these  principles,  and  upon  the  face  of  the 
paper  transmitted  it  always  appeared  to  be  the  property  of  the 
respective  banks,  and  the  collecting  bank  had  no  notice  that 
the  transmitting  bank  did  not  own  the  paper,  and  such  paper 
was  transmitted  by  each  of  the  banks  on  its  own  account, 
there  is  a  lien  for  a  general  balance  of  account,  no  matter  who 
may  be  the  real  owner  of  the  paper. 

It  seems  to  me  that  these  principles,  thus  established,  are 
essential  to  the  general  good  of  a  banking  system,  and  are 
only  the  necessary  protection  that  banks  should  have  by  the 
mercantile  law;  and  as  it  is  necessary  for  the  protection  of 
the  banks,  it  is  also  essential  to  the  public  good.  If  it  were 
not  the  law,  the  banks  would  find  additional  obstacles  in  their 
way.  They  would  have  to  be  extremely  careful  in  transmit- 
ting paper,  in  the  directions  given,  and  in  the  correspondents 
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they  selected,  and  they  could  not  transact  business  with  the 
facility  they  can  under  the  wise  and  just  rule  established  by 
the  supreme  court  of  the  United  States.  It  is  really  no  hard- 
ship on  the  real  owner  of  the  paper.  In  many  if  not  in  most 
cases,  ho  gives  the  draft,  bill,  or  note  to  his  own  banker,  with 
his  indorsement  in  blank;  and  if  it  is  known  to  bo  good,  it  is 
at  once  put  to  the  credit  of  his  account,  indorsed  in  blank,  or 
may  be  for  collection,  to  the  correspondent  who  collects  it,  and 
puts  it  to  the  credit  of  the  sending  bank;  and  at  intervals  the 
accounts  between  the  banks  are  adjusted  and  balances  remit- 
ted. If  a  customer  does  not  wish  to  trust  his  own  banker,  he 
can  restrict  his  indorsement  "  For  collection,"  or,  as  in  Bank 
V.  BavJ:^  17  Reporter,  325,  where  the  indorsement  was:  "For 
collection.  Pay  to  the  order  of  0.  L.  Baldwin,  Cashier."  It 
was  held  that  the  legal  effect  of  the  indorsement  was  to  notify 
defendant  that  the  plaintiff  was  the  owner  of  the  checks,  and 
that  the  Newark  Bank  was  merely  its  agent  for  collection,  and 
that  defendant  was  liable  for  the  amount  of  the  checks  in  a 
Buit  by  plaintiff  for  money  had  and  received. 

Here  there  is  nothing  to  indicate  that  the  Penn  Bank  was 
not  the  owner  of  the  Carroll  sight  draft.  If  Carroll  had  drawn 
that  draft  payable  to  his  own  order,  and  indorsed  it  "  For  col- 
lection," then  it  would  have  shown  clearly  that  he  had  not 
parted  with  the  ownership  of  it.  But  he  directs  the  drawee 
to  "  pay  to  the  order  of  Penn  Bank."  This  would  indicate 
that  the  Penn  Bank,  being  designated  the  payee,  owned  the 
draft.  It  was  drawn  in  favor  of  the  Penn  Bank,  and  would 
indicate  that  Carroll  had  received  from  the  Penn  Bank  the 
value  of  the  draft.  The  Penn  Bank  indorsed  it,  "  Pay  Ex- 
change Bank,  or  order,  for  account  Penn  Bank."  This  would 
indicate  clearly  that  the  Penn  Bank  claimed  to  own  the  draft; 
and  but  for  the  mutual  dealings  and  course  of  business  be- 
tween them,  it  would  have  been  the  duty  of  the  Exchange 
Bank  to  have  at  once  remitted  proceeds,  after  collection,  to  the 
Penn  Bank.  But  under  the  law  we  have  stated,  it  had  the 
right  to  place  it  to  the  credit  of  the  Penn  Bank,  and  hold  it 
for  any  balance  due  it.  This  case  comes  clearly  within  the 
rule  laid  down  in  1  Howard  and  6  Howard. 

But  it  is  insisted  that  in  the  letter  transmitting  the  draft 
is  the  abbreviated  "  no  protest";  thus,  "  no  prin."  It  may 
mean  this;  I  cannot  tell.  It  is  not  explained  in  the  record, 
and  if  it  means  "no  protest,"  it  is  too  slight  evidence  of 
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ownership  in  some  other  than  the  Penn  Bank  to  show  such 
fact. 

The  judgment  of  the  circuit  court  is  reversed,  and  judg- 
ment here  entered  for  the  defendant. 

Banksb's  Likn  upon  Papeb  indorsed  for  collection  by  a  corresponding 
bank  to  cover  a  balance  exceeding  the  amount  of  such  paper,  due  from  their 
correspondent  npon  the  latter 'a  failure:  MUlildn  v.  Shapleigh,  36  Mo.  696; 
88  Am.  Dec.  171,  and  note  174;  Didxraon  v.  Wason,  47  N.  Y.  439;  7  Am. 
Rep.  455;  Mcuomc  Savings  Bank  v.  Bangs,  84  Ky.  135;  4  Am.  St.  Rep.  197, 
and  note  on  the  subject  2(V3;  sea  also  Continental  tie  Bank  v.  Weems,  69  Tex. 
489;  5  Am.  St.  Rep.  85. 

Ax.  St.  Sv..  vol.  vm.  - 1 
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CoLViN   V.   Eepublioan   Valley   Land    Associa- 
tion AND  Lincoln  Land  Company. 

[23  Nebbaska,  7&] 

Copt  op  Deed  as  Evidence.  —  Certified  copy  of  deed,  to  be  odmusible, 
need  not  show  by  scroll  or  otherwise  that  the  original  was  under  tb« 
seal  of  the  corporation  making  it,  if  its  recitals  are  to  the  effect  that  il 
was  under  the  corporate  seal. 

Possession  to  be  Advebse,  so  as  to  set  the  statute  of  limitations  in  opera> 
tion,  must  be  actual,  open,  and  continuous,  accompanied  by  an  intention, 
under  claim  of  title,  on  the  part  of  the  occupant  to  hold  the  land  as 
owner.  Though  exclusive  and  hostile  to  the  real  owner  in  appearance, 
it  cannot  be  effectually  adverse,  unless  accompanied  by  the  intent  on 
the  part  of  the  occupant  to  make  it  so.  Naked  possession,  unaccom- 
panied with  any  claim  of  right,  does  not  constitute  a  bar,  but  inorea  to 
the  benefit  of  the  real  owner. 

Irrelevant  Evidence.  —  When  there  is  nothing  in  the  issues  presented  to 
warrant  the  proof  offered,  it  is  properly  excluded. 

J.  M.  Hamilton,  and  Hamilton  and  Trevitt,  for  the  plaiotiff 
in  error. 

Marquett,  Deweese,  and  Hall,  end  W.  S.  Morlan^  for  the  de- 
fendants in  error. 

Reese,  C.  J.  This  was  an  action  in  ejectment,  instituted 
by  defendants  in  error  against  plaintiff  in  error  for  the  posses- 
sion of  the  southeast  quarter  of  the  southwest  quarter  of  sec- 
tion 15,  township  4,  range  23  west,  in  Furnas  County. 

The  petition  is  in  the  usual  form. 

Plaintiff  in  error  filed  his  answer,  consisting  of  three  connts: 
1.  A  general  denial  of  the  allegations  of  the  petition;  2.  That 
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the  plaintiffs'  alleged  cause  of  action  did  not  accrue  within 
ten  years  next  before  the  commencement  of  the  suit;  and 

3.  That  on  September  30,  1873,  plaintiff  in  error  entered  into 
possession  of  the  premises  in  dispute,  as  owner  thereof,  and 
has  continued  in  open,  notorious,  adverse,  and  exclusive  pos- 
session thereof  ever  since,  and  has  cultivated  and  improved 
the  same. 

There  was  a  jury  trial,  which  resulted  in  a  verdict  in  favor 
of  defendants  in  error. 

Plaintiff  in  error  brings  the  cause  to  this  court  by  petition 
in  error,  and  assigns  for  error:  1.  The  court  erred  in  admit- 
ting in  evidence  certain  deeds  introduced  by  defendants  in 
error  showing  their  claim  of  title;  2.  The  court  erred  in  giv- 
ing certain  instructions  to  the  jury;  3.  The  court  erred  in 
refusing  to  give  certain  instructions  asked  by  plaintiff  in  error; 

4.  Errors  of  law  occurring  upon  the  trial;  and  5.  That  the 
verdict  is  not  sustained  by  sufiBcient  evidence. 

At  the  commencement  of  the  trial,  the  following  stipulation 
was  entered  into  by  the  parties  to  the  suit:  "It  is  hereby 
stipulated  and  agreed  by  and  between  the  parties  hereto  that 
certified  copies  of  certain  instruments  may  be  offered  in  evi- 
dence without  proof  of  the  loss  of  the  originals,  subject  only  to 
the  objections  that  the  originals  would  be  subject  to,  the  plain- 
tiffs admitting  that  they  contained  all  that  the  originals  con- 
tained." 

The  property  in  dispute  was  conveyed  by  plaintiff  in  error 
to  one  D.  N.  Smith,  on  the  thirtieth  day  of  September,  1873. 
Smith  conveyed  it  to  the  Republican  Valley  Land  Association, 
the  deed  bearing  date  March  28,  1874.  The  Republican  Val- 
ley Land  Association,  on  the  twenty-ninth  day  of  December, 
1879,  conveyed  an  undivided  half-interest  in  the  property  to 
A.  E.  Touzalin,  trustee.  On  the  5th  of  May,  1880,  Touzalin 
conveyed  the  undivided  half-interest  to  the  Lincoln  Land 
Company. 

The  principal  objection  to  the  introduction  of  the  copies  of 
the  deeds  is  made  to  that  of  the  Republican  Valley  Land 
Association  to  Touzalin.  The  ground  of  this  objection  is,  that 
the  certified  copy  of  the  record  does  not  show  that  the  convey- 
ance was  under  the  seal  of  the  corporation  making  the  con- 
veyance. This  deed  is  executed  by  J.  S.  Schramm,  president 
of  the  Republican  Valley  Land  Association,  and  recites  that 
it  is  made  under  the  seal  of  said  association,  but  there  is 
nothing  on  the  certified  copy,  in  the  form  of  a  scroll  or  other- 
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wise,  to  indicato  that  tho  seal  of  the  association  was  actually 
affized  to  the  deed,  in  accordance  with  the  recital  therein  con> 
tained. 

In  Onjffin  v.  Sheffield,  38  Miss.  359,  77  Am.  Dec.  646,  a 
question  somewhat  similar  to  tho  one  presented  in  the  case  at 
bar  arose  upon  a  certified  copy  of  a  deed  being  introduced  in 
evidence,  which  did  not  contain  any  proof,  by  a  scroll  or 
otherwise,  that  the  oflBcer  before  whom  the  acknowledgment 
was  taken  actually  aflSxed  his  seal  to  the  certificate  of  ac- 
knowledgment. It  was  there  held  that  the  deed  was  admis- 
sible in  evidence,  and  that  it  was  not  necessary  that  a  certified 
copy  of  tho  recorded  deed  should  show  that  the  impression 
of  the  official  seal  of  tho  oflBcer  who  took  the  acknowledgment 
was  aflSxed  thereto,  if  it  be  stated  in  tho  body  of  the  certificate 
of  acknowledgment  that  it  was  certified  under  such  oflficial 
seal. 

A  similar  question  arose  in  Oeary  v.  City  of  Kansas^  61  Mo. 
878,  and  it  was  there  held  that  a  statement  in  the  body  of 
the  certificate,  that  the  oSicer  who  made  it  afl&xed  his  seal 
of  oflSce,  raised  the  presumption  that  such  was  the  fact,  and 
that  it  was  not  necessary  that  the  record  copy  should  contain 
a  copy  of  the  seal,  nor  any  indications  thereof  by  scroll. 

In  Smith  v.  Dall,  13  Cal.  510,  a  question  quite  similar  to 
the  one  in  this  case  was  presented.  The  deed  was  under  seal, 
and  recorded  on  the  day  of  its  execution,  but  on  tho  books  of 
the  record  there  was  no  copy  of  the  seal  or  mark  indicating 
that  there  was  a  seal  to  the  instrument.  It  was  held  that  it 
was  not  necessary  that  the  seal  should  be  copied  upon  the 
record,  but  that  it  was  enough  if  it  appeared  from  the  record 
that  the  deed  copied  was  under  seal. 

The  question,  then,  does  not  arise  as  to  whether  the  deed 
from  the  Lincoln  Land  Association  to  Touzalin  was  under 
seal  or  not,  or  whether  the  seal  of  the  corporation  was  thereto 
afl&xed,  but  whether  it  was  necessary  that  the  certified  copy 
of  tho  record  should  show  that  fact  in  order  to  its  admis- 
sibility. Under  the  authorities  cited,  we  think  it  was  not 
necessary,  and  there  was  no  error  in  admitting  the  copy  of 
the  deed  in  evidence. 

The  facts  in  this  case,  as  shown  by  the  record,  may  be 
briefly  stated  to  be,  that  in  the  year  1873  plaintiflf  in  error 
conveyed  the  land  in  question  to  D.  N.  Smith.  At  that  time 
it  was  unfenced,  but  somewhat  improved,  and  a  crop  standing 
thereon.     Plaintiflf  in  error  was  in  possession.     The  crop  wa» 
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reserved  from  the  sale.  By  the  testimony  of  plaintiff  in  error, 
it  appears  that  at  the  time  he  conveyed  the  land  to  Smith 
there  was  some  talk  about  plaintiff  in  error  remaining  in  pos- 
session, but  just  what  that  conversation  was  is  not  clear, 
plaintiff's  memory  being  somewhat  defective  and  Smith  being 
dead.  It  was  known  by  plaintiff  in  error  that  Smith  was  not 
purchasing  the  land  for  farming  purposes,  and  nothing  was 
said  as  to  when  Smith  would  require  the  possession;  at  least, 
no  definite  time  was  fixed.  Plaintiff  in  error  remained  in 
possession  until  the  commencement  of  this  suit,  Smith  not 
objecting  so  long  as  the  title  remained  in  him.  The  taxes  have 
all  been  paid  by  Smith,  or  his  grantees,  plaintiff  in  error  hav- 
ing paid  nothing  since  his  conveyance.  I  think  it  may  be 
said  to  appear  reasonably  clear,  from  the  record,  that  plaintiff 
in  error  retained  the  possession,  by  Smith's  consent,  without 
any  purpose  of  asserting  ownership,  or  claiming  to  own  it, 
until  after  the  year  1881. 

On  his  cross-examination,  his  attention  is  called  to  the  veri- 
fication of  a  petition  in  a  case  named,  which  occurred  in  the 
year  1881  or  1882.  He  was  asked  if  at  that  time  he  had 
made  up  his  mind  to  claim  or  keep  the  land.  His  answer 
was,  "I  don't  know  that  I  had  positively."  After  that  time 
his  attention  appears  to  have  been  called  to  the  fact  that  some 
decision  upon  the  question  of  adverse  possession  had  been 
made  by  this  court,  when  he  seems  to  have  decided  to  assert 
his  ownership,  but  no  notice  of  any  claim  or  right  to  the  land^ 
or  that  his  possession  was  other  or  different  from  that  retained 
by  the  consent  of  Smith,  was  ever  given  to  defendants  in  error. 
So  far  as  appears  from  the  record,  his  possession  was  with  the 
consent  of  defendants  in  error,  or  their  grantors,  without  any 
intention  upon  his  part  to  assert  ownership. 

The  real  question  presented  in  the  case  is,  Was  such  pos- 
session a  sufficient  bar  to  the  present  action?  We  think 
clearly  not.  The  possession  must  not  only  have  been  actual, 
open,  and  continuous,  but  it  must  have  been  accompanied  by 
an  intention  on  his  part  to  hold  the  land  as  the  owner  of  it. 
It  must  have  have  been  under  a  claim  of  ownership.  No 
matter  how  exclusive  and  hostile  to  the  real  owner  in  appear- 
ance, it  cannot  be  effectually  adverse  unless  accompanied  by 
the  intent  on  the  part  of  the  plaintiff  in  error  to  make  it  bo. 
A  naked  possession,  unaccompanied  with  any  claim  of  right, 
will  never  constitute  a  bar,  but  will  inure  to  the  advantage  of 
the  real  owner.     As  was  said  in  Ewing  v.  Burnet,  11  Pet. 
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41,  "It  is  the  intention  which  anccts  the  character  of  the 
entry  and  possession."  And  as  was  said  in  McCradcenv.  City 
of  San  Francisco,  IGCal.  G35,  "The  statute  of  limitation  runs 
only  in  favor  of  parties  in  possession  claiming  title  adverse  to 
the  whole  world."  There  can  bo  no  doubt  but  that,  after  the 
conveyance  to  Smith,  plantiflf  in  error  retained  possession 
with  the  understanding  upon  his  part  that  such  possession  was 
entirely  agreeable  to  Smith;  and  while  he  says  in  his  testi- 
mony that  it  was  his  purpose  to  hold  it  as  long  as  he  could, 
yet  we  found  nothing  which  would  show  a  purpose  to  hold  as 
owner,  and  against  Smith's  title;  the  statute  of  limitations, 
therefore,  did  not  run  in  his  favor,  and  it  must  be  presumed 
that  his  possession  was  in  accordance  with  or  subservient  to 
the  title  conveyed  to  Smith:  Jackson  v.  Parker,  3  Johns.  Cas. 
124;  Thompson  v.  Pioche,  44  Cal.  508;  Campau  v.  Lafferty,  50 
Mich.  114;  Oreenhill  v.  Biggs,  85  Ky.  155. 

It  is  contended  that  the  court  erred  in  giving  instructions 
to  the  jury  upon  its  own  motion  and  upon  the  request  of  de- 
fendants in  error,  and  in  refusing  to  give  instructions  asked 
by  plaintiff  in  error.  These  instructions  are  quite  lengthy, 
and  it  is  not  deemed  necessary  to  copy  them  here.  It  must 
be  sufficient  to  say  that  the  views  taken  by  the  trial  court,  as 
expressed  in  the  instructions  given  and  those  refused,  corre- 
spond with  those  here  expressed,  and  there  was  no  error. 

Upon  the  trial,  it  was  sought  to  prove  by  plaintiff  in  error, 
upon  the  witness-stand,  that  he  had  not  received  the  con- 
sideration for  which  he  conveyed  the  land;  but  this  testimony, 
upon  objection,  was  excluded,  and  we  think  rightly,  for  the 
reason  that  there  was  nothing  in  the  issues  presented  which 
would  warrant  any  such  proof.  The  simple  questions  pre- 
sented were  the  title  of  the  defendant  in  error  and  the  plea  of 
the  statute  of  limitations.  No  equities  were  presented  by  the 
answer,  and  therefore  none  could  be  proven.  The  judgment 
is  therefore  affirmed. 


Adverse  Possession,  Nature  of  to  Set  in  Operation  Statutb  or 
LrsiiTATioss:  Eixim  v.  Templeton,  GO  Tex.  375;  5  Am.  St.  Rep.  71,  note  74; 
h'ood.-)  V.  Moiilerallo  etc.  Co.,  84  Ala.  5G0;  5  Am.  St.  Rep.  393;  Shain  v. 
Bracket/,  3G  Miiui.  132.     ' 

Certified  Coiv  ok  Deed,  when  admissible  in  evidence:  Chamberlain  v. 
Bradley,  101  .Mass.  ISS;  3  Am.  Rep.  331;  IJick^  v.  Coleman,  25  Cal.  122;  85 
Am.  Dec.  103,  note  1J4. 

Evidence  is  Lnadmis^siele  to  prove  facts  not  alleged:  Shillinrj  v.  Carson^ 
27  Md.  175;  02  Am.  Dec.  G32;  Maynard  v.  Firemans  Fund  Ins.  Co.,  34  Cal. 
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48;  91  Am.  Dec.  672;  Finley  v.  Quirk,  9  Minn.  194;  86  Am.  Dec.  93,  and 
note;  BoaxBtU  v.  Goodwin,  31  Coim.  74;  81  Am.  Dec.  169. 

PBOor  THAT  Seal  Affixed  to  Deed  is  Corporate  Seal  is  Unneoes- 
BABT  when  the  deed  ia  shown  to  have  been  duly  executed  by  one  having  aa^ 
thority:  PhilUpa  v.  Coffee,  17  111.  154;  63  Am.  Dec.  357. 


Specklemeyer  v.  Dailey. 

[23  NXBBASKA,  lOL] 

FoBEiON  JxTDOMENT — Plkapinq  JURISDICTION. — In  au  action  in  Nebraska 
on  a  judgment  rendered  by  the  circuit  court  of  Boono  County,  Indiana, 
it  is  not  necessary  to  allege  in  direct  terms  that  the  foreign  court  is  a 
court  of  general  jurisdiction,  nor  that  jurisdiction  was  acquired  by  per- 
sonal service  of  summons,  nor  that  judgment  was  rendered  as  required 
by  statute.  The  court  in  which  the  action  is  brought  will  take  judicial 
notice  that  the  court  rendering  the  judgment  had  general  jurisdiction. 

/.  N.  Richards  and  D.  P.  Newcomer,  for  the  plaintifF  in 
error. 

Agee  and  Stevenson,  for  the  defendants  in  error. 

Reese,  C.  J.  This  action  was  commenced  in  the  district 
court  of  Webster  County  by  defendants  in  error  against  plain- 
tifF in  error,  and  was  founded  upon  a  judgment  rendered  by 
the  circuit  court  of  Boone  County,  Indiana.  The  petition  is 
in  the  usual  form,  with  the  exceptions  hereafter  referred  to, 
for  declaring  uj^on  judgments  rendered  by  the  courts  of  gen- 
eral jurisdiction  in  other  states. 

Plaintiff  in  error  filed  a  general  demurrer,  which  was  over- 
ruled, aad  failing  to  answer  further,  a  judgment  was  rendered 
for  the  amount  due  upon  the  judgment  record  referred  to  in 
the  petition.  Upon  the  overruling  of  the  demurrer,  plaintiflf 
in  error  excepted,  and  now  prosecutes  error  in  this  court, 
assigning  for  error  the  ruling  of  the  district  court  upon  such 
demurrer. 

That  part  of  the  petition  to  which  our  attention  is  especially 
directed  is  as  follows:  "The  said  plaintiffs  complain  of  the 
said  defendant  for  that,  on  the  twenty-second  day  of  Febru- 
ary, 1878,  the  said  plaintiffs  recovered  a  judgment  against 
said  defendant  as  administrator  of  the  estate  of  Stephen 
Specklemeyer,  then  deceased,  and  also  against  said  defend- 
ant, in  his  own  right  and  person,  in  the  Boone  County  circuit 
court,  in  the  state  of  Indiana,  in  the  sum  of  $1,146.66,  and 
$12.95  costs  of  suit,  in  an  action  then  pending  in  said  court. 
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wherein  the  said  Marcus  C.  Dailey  and  Samuel  S.  Dailey 
were  plaintiffs,  and  the  said  Levi  J.  Specklemeyer,  as  admin- 
istrator of  Stephen  Specklemeyer,  deceased,  and  said  Levi  J. 
Specklemeyer  was  defendant.  Said  judgment  has  not  been 
paid,  nor  any  part  thereof,  except  the  sum  of  $126.49,  which 
was  paid  on  said  judgment  on  the  first  day  of  December, 
18S4,  ....  wherefore  said  plaintiffs  pray  judgment,"  etc. 

The  question  presented  is  as  to  the  sufficiency  of  the  peti- 
tion in  not  alleging  in  direct  terms  that  the  circuit  court  of 
Boono  County,  of  Indiana,  is  a  court  of  general  jurisdiction, 
nor  was  it  alleged  jurisdiction  was  acquired  by  personal  ser- 
vice of  summons,  nor  that  judgment  or  determination  was 
duly  made  or  given  as  required  by  section  127  of  the  Civil 
Code. 

This  contention  is  based  upon  a  decision  of  this  court  in 
Tessier  v.  Englefiart,  18  Neb.  167.  In  that  case,  the  judgment 
declared  on  in  the  answer  had  been  rendered  by  the  superior 
court  of  Cook  County,  Illinois.  In  writing  the  opinion,  the 
then  chief  justice,  Cobb,  uses  the  following  language:  "  This 
defense  was  demurrable  in  not  alleging  either  that  the  superior 
court  of  Cook  County,  Illinois,  is  a  court  of  general  jurisdic- 
tion, or  that  it  had  jurisdiction  of  the  subject-matter  of  the 
judgment  or  of  the  person  of  said  defendant.  Said  court  being 
a  foreign  tribunal  in  the  sense  of  the  law  and  authorities,  such 
allegation  was  necessary,  and  its  absence  could  be  taken  ad- 
vantage of,  either  by  demurrer  or  by  objection  to  the  introduc- 
tion of  testimony  under  that  paragraph  of  the  answer,  and 
perhaps  in  other  ways." 

Wo  have  no  doubt  of  the  correctness  of  that  decision,  but  do 
not  deem  it  authority  in  this  case.  There  is  nothing  in  the 
title  of  the  court  referred  to  which,  by  its  terms,  would  indicate 
that  it  is  a  court  of  general  jurisdiction,  and  therefore  it  was 
necessary  that  the  facts  conferring  such  jurisdiction  should  be 
pleaded.  But  in  the  case  at  bar  the  allegation  that  the  judg- 
ment was  rendered  by  the  Boone  County  circuit  court,  in  the 
state  of  Indiana,  was  a  sufficient  allegation  that  the  court 
rendering  the  judgment  was  a  court  of  general  jurisdiction. 

This  question  was  before  the  supreme  court  of  the  state  of 
Wisconsin,  in  Jarvis  v.  Robinson,  21  Wis.  523,  94  Am.  Dec. 
660,  and  it  was  there  held  that  the  allegation  in  the  petition 
that  tiie  judgment  upon  which  the  action  was  brought  was 
rendered  in  the  circuit  court  of  Kane  County,  state  of  Michi- 
gan, was  a  sufficient  allegation  that  the   court  was  one  of 
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general  jurisdiction.  The  following  language  occurs  in  an 
opinion  written  by  Chief  Justice  Dixon:  "  I  think  where  the 
title  clearly  indicates  a  court  of  general  jurisdiction  it  must 
be  so  understood,  and  is  equivalent  in  pleading  to  express 
averment  of  that  fact.  Such  is  the  title  here.  We  all  know 
that  the  circuit  courts  of  the  several  states  are  courts  of  gen- 
eral jurisdiction,  as  well  as  we  know  that  the  courts  of  the 
justices  of  the  peace  are  not.  But  why  should  judges  assume 
a  degree  of  ignorance  on  the  bench  which  would  be  unpardon- 
able in  them  when  ofif  of  it?" 

In  Shotwell  V.  Harrison,  22  Mich.  410,  it  was  decided  that 
the  courts  of  Michigan  would  take  judicial  notice  that  the 
supreme  court  of  Massachusetts  was  a  court  of  record.  And 
in  Butcher  v.  Bank  of  Brownsville,  2  Kan.  70,  83  Am.  Dec.  446, 
it  was  decided  that  where  a  petition  set  out  a  judgment  re- 
covered in  the  court  of  common  pleas  in  Pennsylvania,  the 
courts  of  Kansas  would  take  judicial  notice  of  the  constitu- 
tions of  sister  states,  and  that  the  court  of  common  pleas  was 
a  court  of  general  jurisdiction. 

We  therefore  hold  that  the  allegation  of  the  petition  was 
Buflficient  in  this  respect,  and  that  the  demurrer  was  properly 
overruled. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


Complaint  on  Foreign  Judgment  need  not  allege  that  the  court  render- 
ing it  had  jurisdiction  either  of  the  cause  or  the  parties.  Such  judgment, 
if  complete  and  regular  on  its  face,  is  prima  facie  valid:  Ounn  v.  PeaJxs,  36 
Minn.  177;  1  Am.  St.  Rep.  661,  note  663;  Jarvis  v.  Robinson,  21  Wis.  530j 
94  Am.  Dec.  560;  contra,  Oebhard  v.  Oamier,  12  Bush,  321;  23  Am.  Rep.  721. 


Morgan  v.  Dinges. 

[23  Nebraska,  271.1 
Vendor  and  Vendee  —  Cancellation  of  Deed  for  Fraudulent  Repre- 
sentations BY  Vendee.  —  Where  parties  to  a  deed  stand  on  an  equal 
footing,  expressions  of  opinion  as  to  the  value  of  the  property,  whether 
true  or  false,  will  not  constitute  fraud.  But  if  the  purchaser  resides 
near  the  property,  and  has  full  knowledge  of  its  situation  and  approxi- 
mate value,  and  the  owner  resides  in  another  state,  without  any  knowl- 
edge on  the  subject,  opinions  as  to  value  by  the  purchaser,  which  he 
knows  to  be  much  below  the  real  value  of  the  property,  and  statements 
made  by  him  that  the  owner's  title  has  been  abrogated  by  tax  sales,  will 
be  sufficient,  where  the  property  was  purchased  for  a  grossly  inadeqoata 
consideration,  to  set  aside  and  cancel  the  deed. 
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VnnwK  AiTD  Veitdkb  —  Cancellation  of  Deed  roB  Misrefbesknta- 
TI0H8  BY  Vehdee.  —  Where  the  purchaser  does  any  act,  or  makes  any 
declaration,  with  the  intention  of  misleading  the  seller,  and  preventing 
him  from  ascertaiuing  the  real  situation  of  the  property,  and  at  the  same 
time  conceals  from  him  a  material  fact  upon  which  he  relies,  and  of 
which  the  vendee  has  knowledge,  the  latter  is  guilty  of  fraudulent  de« 
ception,  for  which  the  deed  may  be  canceled. 

Sawyer  and  Snell,  for  the  appellant. 

Billingsley  and  Woodward,  and  G.  M,  Lambertson,  for  the  ap- 
pellee. 

Maxwell,  J.  The  plaintiff  alleges  in  her  petition  that  she 
resides  in  Denver,  Colorado,  and  has  been  absent  from  Lin- 
coln since  1874;  that  she  was  the  owner  of  lot  2,  in  block  31, 
in  the  city  of  Lincoln,  which  lot  was  then  worth  between  six 
and  eight  thousand  dollars;  that  for  the  purpose  of  inducing 
her  to  sell  said  lot  for  a  wholly  inadequate  consideration, 
Dinges  called  on  her  at  her  home  in  Denver,  with  his  attor- 
ney, and  concealed  from  her  the  true  value  of  the  lot,  and 
falsely  and  fraudulently  represented  that  the  value  of  the  lot, 
exclusive  of  the  house,  was  not  more  than  two  or  three  hun- 
dred dollars;  that  her  title  had  been  extinguished  by  reason 
of  a  tax  deed,  but  in  order  to  clear  up  a  flaw,  he  wished  her 
signature  to  a  deed  as  a  simple  formality;  that  the  attorney  of 
Dinges,  at  his  instigation  and  in  liis  presence,  professionally 
advised  her  that  under  the  Nebraska  law  and  decisions  her 
title  had  been  extinguished  by  the  tax  deed,  when  both  Dinges 
and  the  attorney  knew  that  such  wad  not  the  fact;  that  Din- 
ges falsely  represented  that  he  was  the  holder  of  said  tax  title, 
and  that  he  would  bring  suit  against  her,  and  put  her  to  great 
trouble  and  expense,  and  that  she  would  be  arrested  and 
brought  to  Lincoln,  unless  she  consented  to  give  him  a  deed  to 
the  lot  for  one  hundred  dollars;  that  on  account  of  sickness  in 
her  family,  she  had  no  opportunity  to  consult  witli  an  attorney 
as  to  her  rights;  that  she  was  wholly  ignorant  of  her  rights, 
except  as  advised  by  Dinges  and  his  attorney;  that  she  had 
no  knowledge  of  the  real  value  of  her  lot,  and  had  heard 
nothing  concerning  its  value  for  a  number  of  years;  that  she 
was  distressed  by  sickness  in  her  family,  by  poverty,  and  the 
need  of  money,  and,  relying  wholly  and  implicity  upon  the 
Btatements  of  Dinges  and  his  attorney,  for  one  hundred  dol- 
lars she  executed  a  warranty  deed,  with  full  covenants  except 
as  to  taxes;  that  Dinges  is  not  and  never  was  the  owner  of  a 
tax  title  to  said  lot,  and  never  had  any  contract  or  arrange- 
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ment  by  which  he  could  buy  in  said  tax  title,  if  one  existed; 
that  if  there  is  any  tax  title  to  said  lot,  the  same  is  void,  and 
her  right  of  redemption  not  extinguished;  all  of  which  was 
well  known  to  Dinges  and  his  attorney  at  the  time  they  told 
her  to  the  contrary;  and  that  all  the  statements  made  by 
Dinges  were  made  with  the  intent  to  cheat  and  defraud  her 
out  of  her  property,  by  taking  advantage  of  her  ignorance  and 
poverty,  want  of  knowledge  of  the  value  of  the  lot  and  her 
rights  therein,  and  her  distress  of  mind  consequent  upon  long 
sickness  in  the  family. 

The  defendant  filed  a  general  demurrer  to  the  petition, 
which  was  overruled,  to  which  the  defendant  excepted,  and 
now  assigns  the  overruling  of  the  same  for  error. 

The  demurrer  was  properly  overruled.  Where  parties  stand 
on  an  equal  footing,  expressions  of  opinion  as  to  the  value  of 
certain  property  will  not  usually  be  considered  so  material 
that  misstatements  will  constitute  fraud.  But  where  the  pur- 
chaser resides  near  the  property  in  this  state,  and  has  full 
knowledge  of  its  situation  and  approximate  value,  and  the 
owner  resides  in  another  state,  without  any  knowledge  on  that 
subject,  expressions  of  opinions  as  to  value  by  such  purchaser^ 
which  he  knows  to  be  much  beneath  the  true  value  of  the 
property,  and  statements  made  by  him  that  the  owner's  title 
has  been  abrogated  by  reason  of  a  sale  of  the  property  for 
taxes,  will  be  sufficient,  where  the  property  was  purchased  for 
a  grossly  inadequate  consideration,  to  set  aside  the  deed.  The 
petition,  therefore,  does  state  a  cause  of  action. 

Upon  the  overruling  of  the  demurrer,  the  defendant  filed  an 
answer,  in  which  he  admits  the  execution  of  the  deed;  second, 
alleges  that  the  lot  hud  no  market  value;  third,  that  at  the 
time  of  said  purchase,  said  lot  was  in  the  adverse  possession 
of  one  Herman  Koenig,  who  claimed  to  be  the  owner  of  the 
same  by  reason  of  a  tax  title  issued  in  1875,  and  adverse  pos- 
session thereunder  for  more  than  ten  years. 

The  plaintiff  filed  a  reply,  which  it  is  unnecessary  to  notice. 

The  testimony  tends  to  show  that  early  in  February,  1887, 
Herman  Koenig  was  in  possession  of  the  lot  in  question  under 
a  tax  deed.  The  testimony,  however,  fails  to  show  that  Mr. 
Koenig  had  been  in  possession  a  sufficient  length  of  time  to 
give  him  title  by  adverse  possession.  In  fact,  it  shows  that 
he  had  not  had  such  possession  for  the  requisite  time.  The 
defendant  applied  to  IMr.  Koenig  to  purchase  the  lot,  and  was 
informed  by  him  as  to  the  state  of  his  title,  and  it  was  ver- 
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bally  agreed  that  be  would  sell  his  interest  to  the  defendant 
for  the  sum  of  two  thousand  dollars,  it  being  understood  that 
the  legal  title  was  in  the  plaintiff.  The  testimony  shows 
that  the  lot  at  this  time  was  worth  from  two  thousand  five 
hundred  to  six  thousand  dollars,  the  fair  value  apparently 
being  about  five  thousand  dollars.  The  defendant  thereupon 
commenced  a  search  for  the  plaintifiF,  and  after  considerable 
difliculty,  found  her  in  Denver.  At  Denver,  the  defendant  em- 
ployed an  attorney,  and  called  upon  the  plaintiff  to  endeavor 
to  purchase  the  lot  in  question.  The  plaintiff  testifies  that 
the  attorney,  in  the  presence  of  the  defendant,  said,  "His 
[the  defendant's]  deed  was  better  than  mine;  my  deed  was 
no  good  whatever;  that  after  the  lot  was  pold  for  taxes,  that 
I  could  n't  redeem  it  or  claim  itj  that  all  he  wanted  was  my 
signature  to  his  deed;  that  he  just  wanted  a  link  in  there, 
and  that  my  deed  was  n't  any  good  anyway,  and  that  be 
wanted  my  signature.  He  wanted  to  know  why  I  had  n't  re- 
deemed it.  I  told  him  that  I  had  been  sick,  and  that  sick- 
ness was  the  reason  why  I  had  n't  redeemed  the  property, 
and  that  I  have  n't  the  money."  He  said:  "That  was  no  ex- 
,ini.se.  Do  you  know  what  I  can  do  with  you  for  not  clearing 
up  tliis  title?  I  can  arrest  you,  and  take  you  to  Lincoln,  and 
make  you  clear  up  this  tax  title,  and  it  will  cost  you  more 
than  the  property  is  worth.  We  can  put  off  this  suit  from 
time  to  time  till  you  won't  gain  anything." 

The  attorney  testifies  on  that  point:  "  I  first  introduced 
myself  to  the  plaintifi",  Mrs.  Morgan,  as  an  attorney  from  the 
office  of  Patterson  and  Thomas,  and  introduced  Mr.  Dinges, 
the  defendant,  to  her,  and  told  her  that  we  wanted  to  have  a 
talk  with  her  about  a  certain  lot  in  the  city  of  Lincoln,  of 
which  she  was  at  one  time  the  owner.  She  said  that  she  had 
been  the  owner  of  the  lot  about  which  we  were  speaking,  and 
I  then  told  her  that  I  had  been  informed  that  she  failed  to 
pay  the  taxes  on  that  lot  for  a  long  space  of  time;  I  think  I 
said  for  ten  or  fifteen  years;  and  I  also  told  her  that  if  that 
was  the  case,  in  all  human  probabilities  somebody  had  the  title 
to  that  lot  through  a  tax  sale.  She  told  me  that  it  was  true  that 
she  had  not  paid  the  taxes  on  the  lot  for  a  long  time,  but  said 
that  she  had  been  unable  to  do  so,  on  account  of  sickness  in 
her  family,  and  on  account  of  lack  of  money  to  pay  the  taxes. 
I  told  her  that  of  course  that  was  very  unfortunate,  but  at  the 
same  time,  in  law,  that  would  be  considered  no  excuse  for  not 
paying  the  taxes,  and  that,  as  I  had  before  stated,  the  prop- 
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erty  had  in  all  human  probabilty  been  sold  for  taxes,  and 
a  deed  given,  and  that  what  we  wanted  to  know  was  the  least 
she  would  take  to  give  a  deed  for  whatever  interest  she  might 
have  remaining  in  that  property  in  order  that  the  owner  of 
the  tax  sale  might  have  a  clear  title  of  record.  She  stated  to 
us  that  she  had  heard,  through  a  gentleman  in  Lincoln,  — 
I  think  his  name  was  Brown,  —  that  the  property  had  been 
sold  for  taxes;  and  she  further  said  that  she  received  word 
from  Lincoln  that  it  would  be  necessary  for  her  to  come  there 
in  order  to  reclaim  the  property." 

He  further  testified:  — 

"Q.  Did  you  at  any  time  or  in  any  manner  inform  or 
threaten  the  plaintiff  that  if  she  did  not  sell  her  interest  in 
this  lot  that  you  would  arrest  her,  and  take  her  to  Lincoln, 
and  make  her  clear  up  this  tax  title,  and  that  it  would  cost 
her  more  than  the  property  was  worth? 

"A.  No;  I  did  not.  I  told  Mrs.  Morgan,  however,  that  the 
owner  of  the  tax  title  could  bring  a  suit  against  her  to  compel 
her,  or  rather  not  to  compel  her,  but  to  clear  a  cloud  from  his 
title  by  reason  of  the  fact  that  the  record  showed  her  to  be  the 
owner  in  fee-simple.  And  I  did  say  to  her  at  that  time  that 
she  would  be  put  to  considerable  cost  and  expense  to  defend 
that  suit  in  case  the  holder  of  the  deed  should  bring  such  a 
suit.  I  would  like  to  continue  that  answer,  but  I  never  in  any 
way  or  manner  said  or  intimated  to  Mrs.  Morgan  that  it  would 
be  possible,  under  any  circumstances  or  conditions,  to  arrest 
her,  or  to  bring  any  criminal  charge  against  her  whatever. 

"  Q.  Was  anything  said  by  either  you  or  the  defendant,  at 
any  conversation  with  the  plaintiff,  in  regard  to  her  arrest,  or 
of  the  power  of  the  defendant  to  compel  her  to  go  to  Lincoln, 
Nebraska? 

"A.  Nothing,  except  as  I  have  already  stated,  that  I  told 
her  a  suit  could  be  brought  to  clear  a  cloud  from  the  title." 

He  also  testified  as  follows:  — 

"  Q.  Did  either  you  or  the  defendant  state  to  Mrs.  Morgan 
what,  in  your  opinion,  the  lot  was  worth  at  this  time?" 

"A.  No;  I  think  not.  Mrs.  Morgan  asked  us  what  we 
thought  the  property  was  worth,  and  not  knowing  anything 
about  it  myself,  I  could  not  tell;  but  Mr.  Dinges,  the  defend- 
ant, told  her  that  some  time  ago,  I  think  he  said  about  two 
years  and  a  half  ago,  the  property  had  been  sold  for  eight 
hundred  or  nine  hundred  dollars,  I  am  not  sure  which  now." 

"  Q.  Did  either  you  or  the  defendant  inform  or  advise  the 
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plaintiff  that  her  interest  in  the  property  was  of  no  valne 

whatever?" 

"A.  Not  in  that  way.  I  did  tell  Mrs.  Morgan  that  if  no 
taxes  had  been  paid  on  the  place  by  her  for  the  past  fifteen 
years,  that  in  all  human  probability  she  had  no  more  title  to 
the  promises  than  I  have." 

Tiie  testimony  also  shows  that  the  plaintiff  was  unaccus- 
tomed to  the  transaction  of  business,  and  knew  nothing  of  the 
real  value  of  this  property.  She  states,  and  it  is  apparent 
from  the  record,  that  she  had  been  unable,  from  poverty,  to 
pay  the  taxes  on  the  lot  in  question;  that  her  children  had 
been  sick  with  the  measles,  and  she  lived  at  least  one  mile 
from  the  business  portion  of  the  city  of  Denver,  and  from  an 
attorney's  office;  that  her  children  were  too  young  to  leave 
alone,  and  that  her  husband  was  absent  during  the  day,  in  the 
employ  of  the  railroad  company,  and  personally  knew  noth- 
ing of  the  value  of  the  lot.  The  plaintiff  seems  to  have  sup- 
posed that  the  attorney  who  appeared  with  the  defendant  was 
a  member  of  the  law  firm  of  Patterson  and  Thomas,  and 
claims  to  have  had  great  confidence  in  his  statements.  How- 
ever this  may  be,  the  defendant  and  his  attorney,  when  asked 
by  the  plaintiff  as  to  the  value  of  the  lot,  concealed  the  fact  as 
to  its  true  value,  and,  by  indirection  and  innuendo,  in  effect 
stated  that  her  interest  had  passed  by  the  tax  sale,  and  was 
of  little  or  no  value  whatever.  These  statements,  so  far  as 
this  record  shows,  were  false.  The  amount  of  taxes  due  on 
the  lot  was  somewhat  in  excess  of  three  hundred  dollars,  but 
no  valid  tax  deed  has  been  shown.  The  statements,  there- 
fore, were  wholly  unauthorized.  The  case,  in  some  of  its  facts, 
is  similar  to  that  of  Swivim  v.  Bush,  23  Mich.  99. 

In  that  case,  the  defendant  owned  a  farm  near  the  city  of 
Owosso;  the  plaintiff  resided  near  said  farm,  and  was  well 
acquainted  with  its  value.  Bush  was  a  resident  of  Pennsyl- 
vania. In  May,  1868,  four  persons  had  written  to  Bush  to 
negotiate  for  the  purchase  of  the  farm,  but  nothing  had  been 
done  to  close  with  them.  Early  in  June  of  that  year,  Swimm 
went  to  see  Bush,  and  when  asked  concerning  the  value  of  the 
land,  said  it  was  not  worth  four  thousand  nor  three  thousand 
dollars,  and  that  he  had  not  expected  to  pay  more  than 
two  thousand  eight  hundred  dollars,  but  that  he  would  give 
three  thousand,  as  his  wife  was  born  on  it,  and  had  an  affection 
for  it;  an  offer  of  three  thousand  for  it  had  been  made  in  one 
of  the  letters  written  by  one  Martin  to  Bush.     Swimm  pur- 
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chased  the  farm  for  three  thousand  dollars,  paying  four  hun- 
hundred  dollars  down,  with  a  provision  for  adequate  security 
upon  the  making  of  the  deed.  The  testimony  showed  the 
land  at  that  time  to  be  worth  four  thousand  dollars,  as  Swimm 
well  knew.  The  court  set  the  contract  aside,  as  having  been 
obtained  by  fraud,  and  taxed  all  the  costs  to  Swimm.  The 
court  say,  page  10:  "It  is  just  as  clear  that  Swimm  knew 
this,  and  gave  him  the  answers  and  made  the  representations 
in  order  to  induce  him  to  believe  he  was  getting  the  outside 
value  of  the  land,  and  that  it  would  not  be  safe  to  lose  a  good 
offer.  The  representations  were  of  the  greatest  materiality, 
and  referred  to  the  matters  on  which  any  sensible  man  would 
found  his  conclusions.  The  sale  was  the  result  of  nothing  but 
the  urgency  and  deceit  of  Swimm,  and  such  statements,  com- 
ing from  a  man  of  undoubted  character  (as  Swimm  was  nat- 
urally assumed  to  be,  under  the  circumstances),  might  have 
deceived  a  man  of  more  experience  than  Bush." 

In  Turner  v.  Harvey,  Jacob,  178,  Lord  Eldon  adverts  to 
the  general  principle  "  that  parties  dealing  for  an  estate  have 
a  right  to  put  each  other  at  arm's-length;  and  that  jf  the  pur- 
chaser knows  that  there  is  a  mine  upon  the  estate,  and  th6 
vendor  makes  no  inquiry,  the  former  is  not  bound  to  give  him 
information  thereof."  He  says,  however,  "  Very  little  is  sufiB- 
cient  to  affect  the  application  of  that  principle;  if  a  word,  if  a 
single  word  be  dropped  which  tends  to  mislead  the  vendor, 
that  principle  will  not  be  allowed  to  operate." 

On  commenting  on  this  rule  in  Livingston  v.  Peru  Iron  Co., 
2  Paige,  393,  Chancellor  Walworth  says:  "Certainly  if  the 
purchaser  does  not  act,  or  makes  any  declaration  with  the 
intention  of  misleading  the  seller  and  preventing  him  from 
ascertaining  the  real  situation  of  th&  property,  and  at  the  same 
time  conceals  from  him  a  fact  which  he  knows  to  be  material, 
he  is  guity  of  fraudulent  deception." 

To  the  same  effect  are  Hay  garth  v.  Wearing,  L.  R.  12  Eq. 
320,  328;  Rawlins  v.  Wickhavi,  3  De  Gex  &  J.  304;  1  Giff.  355; 
Martin  v.  Jordan,  60  Me.  531;  Coon  v.  Atwell,  46  N.  H.  510; 
Simar  v.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523;  Van 
Epps  V.  Harrison,  5  Hill,  63;  40  Am.  Dec.  314;  Reid  v.  Flip- 
pen,  47  Ga.  273;  Morehead  v.  Fades,  3  Bush,  121;  Sieveking  v. 
Litzler,  31  Ind.  14;  Harvey  v.  Smith,  17  Id.  272;  Davis  v.  Jack- 
son, 22  Id.  233;  McFadden  v.  Robison,  35  Id.  24;  Allin  v.  Milli- 
8on,  72  111.  201;  Neil  v.  Cummings,  75  Id.  170;  Faribault  v. 
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Satevy  13  Minn.  223;  Clifford  y.'CarvUl,  29  Cal.  689;  Cmesi  r. 
Fessler,  39  Id.  336. 

The  defendant,  while  claiming  to  the  plaintiff  that  she  had 
no  title,  Bhowed  his  insincerity  by  obtaining  from  her  a  war- 
ranty deed  with  covenants  against  all  encumbrances  except 
taxes  and  tax  liens.  This  deed  was  prepared  by  his  attorney, 
evidently  with  his  consent  and  concurrence.  The  judgment 
of  the  district  court  having  been  for  the  plaintiff,  it  is  clearly 
right,  and  is  affirmed. 

AvoiDANOB  07  CoNVBTAKCB  07  Land  by  the  grantof  for  misrepreMnta* 
tioD3  of  material  facts  made  by  the  grantee:  Harris  v.  Tyson,  24  Pa.  St.  S47f 
64  Am.  Dec.  661,  note  667;  Barnard  v.  Duncan,  38  Mo.  170;  90  Am.  Dea 
416,  note  425;  Juzan  v.  Toulmin,  9  Ala.  662;  44  Am.  Dec.  448,  note  463;  Les- 
ter V.  Mohan,  25  Ala.  445;  60  Am.  Dec.  530,  and  note  533. 
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Landlobd  and  Tenant.  —  C!onyetanck  of  Leased  Pbemisbs  Cakrixs  wrra 
It  the  Right  to  All  Rents  subsequently  falling  due. 

Deed.  —  An  Exception  is  a  Withdrawal  from  the  operation  of  the  grant 
of  some  part  of  the  thing  granted,  and  if  valid,  the  title  to  the  thing 
excepted  remains  in  the  grantor,  as  if  no  grant  had  been  made. 

Deeds.  — Reservation  in  a  Deed  is  of  some  new  thing  issuing  oat  of  what 
is  granted,  and  while  not  affecting  the  title  to  what  is  granted,  may 
reserve  to  the  grantor  a  right  to  the  use  or  enjoyment  of  a  part  thereof. 

OONYETANCES  OF  Land,  under  the  Compiled  Statutes  of  Nebraska  of  1887, 
chapter  73,  sections  50  to  53,  pass  all  interest  of  the  grantor  therein, 
nnless  a  contrary  intent  can  be  reasonably  inferred  from  the  terms  used; 
and  in  construing  them  it  is  the  duty  of  the  court  to  carry  into  efiect 
the  true  intent,  as  far  as  such  intent  is  consistent  with  law. 

Brome,  Whitej  and  Mapes,  for  the  plaintiff  in  error. 

W.  H.  Hunger  and  E.  F.  Gray,  for  the  defendants  in  error. 

Reese,  C.  J.  On  the  twenty-ninth  day  of  April,  1885,  C.  P. 
Eiseley  leased  to  Gteorge  Weiglo  certain  real  estate  for  a  term 
beginning  on  the  first  day  of  March,  1885,  and  ending  on  the 
first  day  of  March,  1886.  The  rent  reserved  was  two  fifths  of 
all  wheat,  barley,  rye,  oats,  and  corn  raised  on  the  premises 
during  the  season  of  1885,  to  be  delivered  on  or  before  Janu- 
ary 1,  1886.  On  the  thirtieth  day  of  April,  1885,  Eiseley,  the 
landlord,  sold,  and  by  warranty  deed  conveyed,  the  real  estate 
to  defendants  for  the  consideration  of  nine  thousand  dollars. 
The  land  is  conveyed  *'  subject  to  a  lease  which  expires  March 
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1,  1886."  This  language  immediately  follows  the  descriptioa 
of  the  property.  At  the  time  of  the  execution  of  this  deed 
the  tenant  was  in  possession  of  the  real  estate.  During  the 
year  1886,  the  share  of  the  crop  due  to  the  landlord  was 
delivered  to  defendants,  and  this,  suit  is  brought  by  the  ven- 
dor, Eiseley,  for  the  value  of  the  rent  collected  by  them.  The 
cause  was  tried  by  the  district  court,  which  resulted  in  a 
judgment  in  favor  of  defendants.  Plaintiff  brings  error  to 
this  court. 

The  only  question  involved  in  the  case  is  the  constructiort 
to  be  placed  upon  the  language  of  the  deed  referring  to  the 
lease.  Was  the  rent  reserved  by  the  terms  of  the  lease,  and 
which  was  to  accrue  after  the  conveyance,  reserved  to  the 
grantor,  by  the  language  used  in  the  deed?  or  was  the  grantee 
entitled  thereto? 

It  is  contended  by  plaintiff  in  error  that  the  language  used 
constitutes  an  exception  out  of  the  grant ;  that,  fairly  con- 
strued, it  means  that  the  grantor  reserves  the  use  of  the  prem- 
ises conveyed  until  the  1st  of  March,  1886;  while  upon  the^ 
part  of  defendants  in  error  it  is  insisted  that  the  words  are 
not  an  exception,  because  nothing  is  excepted  or  taken  out  of 
the  thing  conveyed,  nor  yet  a  reservation,  because  nothing 
new  is  created  and  reserved  to  the  grantor  out  of  the  thing  so 
conveyed;  that  it  is  merely  a  recital  of  a  prior  estate,  then 
vested  in  a  third  party,  and,  to  this  extent,  a  qualification  of 
the  covenant  of  warranty  contained  in  the  deed. 

An  exception  is  said  to  be  a  withdrawal  from  the  operationr 
of  the  grant  of  some  part  of  the  thing  granted,  while  a  reser- 
vation is  of  some  new  thing  issuing  out  of  what  is  granted- 
Thus  where  real  estate  is  granted,  a  portion  thereof  may  be 
excepted  from  the  terms  of  the  conveyance,  or  the  trees  or 
woods  growing  thereon.  If  the  exception  be  valid,  the  title 
to  the  thing  excepted  remains  in  the  grantor  the  same  as  if 
no  grant  had  been  made.  A  reservation,  while  not  affecting 
the  title  to  the  thing  granted,  may  reserve  to  the  grantor  a 
right  to  the  use  or  enjoyment  of  a  portion  thereof,  as  an  ease- 
ment, the  right  to  pass  over,  or  the  like.  Applying  these 
rules  to  the  deed  in  question,  we  are  led  to  conclude  that  the 
purpose  of  the  language  used  was  a  limitation  upon  the  title 
conveyed,  and  upon  the  covenants  of  warranty.  It  conveyed 
the  land,  subject  to  whatever  rights  the  tenant  might  have 
under  his  lease,  but  reserved  to  plaintiff  no  additional  or 
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greater  right  tlian  ho  would  have  had  had  the  words  referred 
to  been  omitted. 

By  the  provisions  of  our  statutes,  every  conveyance  of  real 
estate  shall  pass  all  interest  of  the  grantor  therein,  unless  a 
contrary  intent  can  bo  reasonably  inferred  from  the  terms 
tised:  Com.  Stats.  1887,  c.  73,  sec.  50.  And  in  the  construc- 
tion of  conveyances  of  real  estate,  or  into»-est  therein,  it  shall 
bo  the  duty  of  the  courts  to  carry  into  effect  the  true  interest 
(intent)  so  far  as  such  intent  is  consistent  with  the  rules  o£ 
law:  Id.,  sec.  53. 

We  think  it  cannot  be  questioned  that,  as  a  general  rule, 
the  conveyance  of  a  reversion  carries  with  it  the  rent  accruing 
and  becoming  duo  after  such  conveyance.  Upon  this  we 
think  the  authorities  are  in  harmony,  although  a  different 
rule  would  apply  where  the  rent  was  duo  and  remaining  un- 
paid: See  Moffett  v.  Armstrong,  40  Iowa,  484;  Ahercromhie  v. 
Redpath,  1  Id.  Ill;  Van  Drielv.  Rosierz,  26  Id.  575;  Townn- 
end  V.  Isenberger,  45  Id.  670;  Wilkins  v.  Vashbindery  7  Watts, 
378;  Cohel  v.  Cobel,  8  Pa.  St.  342;  2  Bouvier's  Law  Diet.,  tit. 
Hent. 

The  lease  to  Weigle,  being  nothing  more  than  a  grant  of  the 
temporary  possession  of  the  land  in  consideration  of  the  rent 
•  reserved,  gave  him  the  right  of  such  possession  during  the 
term  of  the  lease  or  grant;  but  while  it  is  true  that  defendants 
could  not  have  questioned  his  right  to  such  possession  had 
the  deed  contained  no  limitation,  yet  plaintiff  would  have 
been  bound,  upon  the  covenants  of  his  warranty,  to  account  to 
defendants  for  the  value  thereof  had  not  the  clause  been  in- 
serted in  the  deed.  Following,  therefore,  the  direction  of 
section  53  of  the  statutes  above  referred  to,  in  so  construing 
the  deed  as  to  carry  into  effect  the  true  intent  of  the  parties, 
wo  must  hold  such  to  have  been  the  purpose  of  the  limitation. 

Wo  have  carefully  considered  all  the  authorities  referred  to 
by  plaintiff,  as  well  as  others  bearing  upon  the  application  of 
the  principle  insisted  upon  by  him,  yet  we  arc  unable  to  adopt 
the  conclusion  reached  by  his  counsel,  although  the  case  can- 
not be  said  to  be  entirely  free  from  doubt. 

The  judgment  of  the  district  court  is  affirmed. 


Rent  Reserved  im  Lease  passes  with  the  land  by  a  conveyance  of  the 
latter:  Mussey  v.  HoU,  24  N.  H.  248;  55  Am.  Dec.  234,  and  note  241;  Miller 
V.  Stagner,  3  B.  Men.  58;  38  Am.   Dec.  178. 

ExcEPTio.N'  i.v  Deed,  Wuat  is:  Rich  v.  ZeUadorff,  22  Wis.  544;  99  Am. 
Dec.  81;  see  also  Wait  v.  Baldwin,  GO  Mich.  622;  1  Am.  St.  Rep.  561. 
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Rbseevation  in  Deed,  What  is:  Rich  v.  Zeilsdorff,  22  Wis.  544;  99  Am. 
Dec.  81;  Dyer  v.  Sanfiyrd,  9  Met.  395;  43  Am.  Dec.  399. 

In  Construction  op  Deeds,  First  Rule  is,  that  the  intention  of  the 
parties  will  be  eflfectuated  if  possible;  and  the  second  is,  that  this  intention 
is  to  be  ascertained  from  all  their  terms,  considered  together:  LotodermiUi  v. 
Bostich,  98  N.  C.  299;  Bradley  v.  Zehmer,  82  Va.  685;  yet  whatever  the  in- 
tention may  be,  nothing  will  pass  by  a  deed  except  what  is  described  therein; 
Thayer  v.  Finton,  108  N.  Y.  394. 


Mathews  v,  Toogood. 

[23  Nbbbaska,  536.] 

Coupons,  Decisions  Relating  to  the  Allowanob  oj  Intbrbst  upon, 
cited  by  the  court. 

Interest  upon  Interest,  decisions  respecting  the  allowance  of,  cited  by 
the  court. 

Interest  upon  a  Coupon,  or  Interest  Note,  is  forbidden  by  the  statute 
of  Nebraska,  in  all  cases  where  the  allowance  of  such  interest,  though 
expressly  agreed  to  be  paid,  would  result  in  the  payee's  receiving  a 
greater  sum  than  ten  per  cent  per  annum  on  the  amount  of  his  loan. 

DaweSj  Fosa,  and  Stephens,  for  the  plaintiff  in  error. 

Abbott  and  Abbott,  for  the  defendants  in  error. 

Reese,  C.  J.  The  original  action  in  this  case  was  instituted 
in  the  district  court  of  Saline  County,  for  the  purpose  of  fore- 
closing a  mortgage  given  to  secure  a  promissory  note  for  four 
thousand  four  hundred  dollars,  dated  May  2,  1885,  and  due 
May  2, 1887,  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually,  as  per  coupons  attached  to 
the  note.  There  is  one  interest  coupon  remaining  attached  to 
the  note,  which  is  as  follows:  — 
"$220.  May  2,  1887. 

"  We  promise  to  pay  to  Luther  P.  Mathews,  or  order,  two 
hundred  and  twenty  dollars,  being  interest  to  that  date  on  my 
note  of  four  thousand  four  hundred  dollars.  This  interest 
note  to  draw  ten  per  cent  per  annum  from  maturity." 

Upon  trial  before  the  district  court,  a  decree  was  rendered 
in  favor  of  plaintiff  in  error  for  the  full  amount  claimed,  ex- 
cepting the  interest  demanded  upon  the  coupon  note  after  its 
maturity.  This  the  court  refused  to  allow  to  the  plaintiff,  and 
this  action  of  the  district  court  is  now  assigned  for  error. 

There  was  no  appearance  at  the  hearing  in  this  court  by 
defendants  in  error,  and  in  the  examination  of  the  questioa 


182  Mathews  v.  Toogood.  [Nebraska, 

before  us  we  have  been  without  the  benefit  of  a  brief  upon  that 
side  of  the  case. 

In  the  examination  of  the  question  involved,  wc  find  a  sharp 
conflict  of  authorities,  and  it  is  impossible  to  harmonize  them. 
We  here  give  a  brief  statement  of  the  holdings  of  the  courts 
upon  some  of  the  questions  bearing  upon  this  case. 

The  following  cases  hold,  substantially,  that  coupons, 
whether  detached  from  the  bonds  or  not,  draw  interest  after 
their  maturity:  City  of  Aurora  v.  West,  7  Wall.  82;  Langston 
V.  South  Carolina  R.  R.  Co.,  2  S.  C.  248;  City  of  San  Antonio 
V.  Lane,  32  Tex.  405;  Town  of  Genoa  v.  Woodruff,  92  U.  S. 
502;  Hollingsworth  v.  Detroit,  3  McLean,  472,  473;  National 
Exchange  Bank  v.  Hartford  etc.  R.  R.  Co.,  8  R.  I.  375;  91  Am. 
Dec.  237;  Commonwealth  of  Virginia  v.  Chesapeake  and  Ohio 
Canal  Co.,  32  Md.  501. 

The  following  cases  may  be  cited  as  holding  a  contrary  doc- 
trine: Force  v.  City  of  Elizabeth,  28  N.  J.  Eq.  403;  Columbia 
County  Y.  King,  13  Fla.  451;  Rose  v.  City  of  Bridgeport,  17 
Conn.  243. 

In  the  following  cases  it  is  held  that  interest  cannot  be  com- 
pounded, where  the  note  provides  that  interest  shall  be  payable 
annually,  but  that  interest  must  be  computed  as  simple  inter- 
est: Leonard  v.  Villars,  23  111.  377;  Bannister  v.  Roberts,  35  Me. 
75;  Niles  v.  Board  of  Commissioners,  8  Blackf.  158;  Hastings  v. 
Wiswall,  8  Mass.  455;  Doe  v.  Warren,  7  Me.  48;  Stokely  v. 
Thompson,  34  Pa.  St.  210;  Pindall  v.  Bank  of  Marietta,  10 
Leigh,  481. 

While  the  following  cases  may  be  cited  as  holding  the  re- 
verse, to  wit,  that  interest  will  be  allowed  upon  unpaid  interest, 
where  by  the  terms  of  the  note  interest  is  payable  annually: 
House  V.  Tennessee  Female  College,  7  Heisk.  128;  Pierce  v. 
Rowe,  1  N.  H.  179;  Preston  v.  Walker,  26  Iowa,  205;  96  Am. 
Dec.  140;  Whcaton  v.  Pike,  9  R.  I.  132;  98  Am.  Dec.  377; 
Wright  v.  Eaves,  10  Rich.  Eq.  582;  Lewis  v.  PashcaVs  AdmWy 
87  Tex.  315;  Aspinwall  v.  Blake,  25  Iowa,  319;  Singleton  v. 
Lewis,  2  Hill  (S.  C),  408;  O'Neall  v.  Sims,  1  Strob.  115; 
Doig  V.  Barkley,  3  Rich.  125;  45  Am.  Dec.  762;  Bledsoe  v. 
Nixon,  69  N.  C.  89;  12  Am.  Rep.  642;  Talliaferro  v.  King,  9 
Dana,  331;  35  Am.  Dec.  140. 

In  the  following  cases  it  is  held  that  interest  may  be  allowed 
on  interest,  if  the  promise  to  pay  it  is  made  after  the  interest 
matures,  but  not  if  the  promise  was  made  before  the  maturity 
of  the  interest:  Stewart  v.  Petree,  55  N.  Y,  621;  14  Am.  Rep. 
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352;  Van  Benschooten  v.  Lawson,  6  Johns.  Ch.  813;  10  Am. 
Dec.  338;  Thomhill  v.  Evans,  2  Atk.  330;  State  of  Connecticut 
V.  Jackson,  1  Johns.  Ch.  13;  7  Am.  Dec.  471;  Waring  v.  Cunliffe, 
1  Ves.  Sr.  99;  Chambers  v.  Goldwin,  9  Id.  254;  Banks  v.  Mc- 
Clellan,  24  Md.  62;  87  Am.  Dec.  594;  Toll  v.  Hiller,  11  Paige, 
228;  Henry  v.  Flagg,  13  Met.  65;  Forman  v.  Forman,  17  How. 
Pr.  255;  Pindall  v.  Bank  of  Marietta,  10  Leigh,  481;  Childera 
V.  Deane,  4  Rand.  406. 

In  Wisconsin  and  Missouri,  and  perhaps  other  states,  inter- 
est is  allowed  upon  unpaid  interest,  but  this  is  in  pursuance 
of  an  express  statutory  provision.  By  these  decisions  it  is 
also  held  that  a  contract  to  pay  interest  upon  interest  which 
may  thereafter  accrue  cannot  be  enforced,  although  it  does 
cot  render  the  principal  contract  for  the  loan  or  forbearance 
usurious.  It  is  held  that  such  contract  to  pay  the  interest 
upon  the  interest  does  not,  in  fact,  contaminate  the  original 
contract,  but  that  its  provisions  are  against  public  policy,  and 
will  not  be  enforced. 

The  authorities  being  thus  conflicting,  we  look  to  the  stat- 
ute, for  the  purpose  of  ascertaining  the  intention  of  the  legis- 
ture  in  enacting  the  interest  laws  of  this  state,  and  to  aid  us 
in  their  construction. 

Section  1  of  chapter  44  of  the  Compiled  Statutes  of  1887 
provides:  "Any  rate  of  interest  which  may  be  agreed  upon, 
not  exceeding  ten  dollars  per  year  upon  one  hundred  dollars, 
shall  be  valid  upon  any  loan  or  forbearance  of  money,  goods, 
or  things  in  action;  which  rate  of  interest  so  agreed  upon  may 
be  taken  yearly,  or  for  any  shorter  period,  or  in  advance,  if  so 
expressly  agreed." 

By  an  analysis  of  this  section,  we  find  that  the  rate  of  in- 
terest to  be  agreed  upon  shall  not  exceed  ten  per  cent,  but  that 
it  may  be  taken  yearly,  or  for  any  shorter  period,  or  in  ad- 
vance. The  amount  of  money  represented  by  the  principal 
note  in  this  case  is  four  thousand  four  hundred  dollars.  By 
the  decision  of  the  district  court,  plaintiff  was  allowed  interest 
thereon  at  the  rate  of  ten  per  cent.  No  more  could  have  been 
allowed,  without  an  infraction  of  the  provisions  of  the  section 
referred  to.  The  interest  is  payable  semi-annually;  which  is 
in  accordance  with  law.  It  will  therefore  be  seen  that  should 
interest  be  allowed  upon  the  unpaid  semi-annual  installments 
of  interest,  more  than  ten  per  cent  would  be  allowed  thereby. 
Again,  the  statute  provides  that  this  interest  may  be  taken 
for  a  shorter  period  than   yearly.     If  it   may  be  taken  for 
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six  months,  it  may  be  taken  for  one  month,  or  any  shorter 
time,  and  thereby  the  interest  might  be  made  to  draw  interest 
from  soon  after  the  date  of  the  note,  or  in  fact,  the  interest 
might  be  taken  in  advance,  if  bo  agreed.  The  first  year's 
interest  might  thus  bo  made  a  part  of  the  principal,  and  per- 
mitted to  draw  interest  from  the  date  of  the  principal  note,  by 
simply  representing  it  in  a  coupon,  instead  of  upon  the  face 
of  the  note.  An  examination  of  this  section  of  the  statute 
convinces  the  writer  that  it  was  the  purpose  of  the  legislature 
to  allow  ten  per  cent  per  annum,  and  no  more,  but  that  the 
interest  might  be  taken  at  the  same  rate  for  a  shorter  period, 
or  in  advance;  but  that  it  should  not,  in  any  event,  exceed 
the  "  ten  dollars  per  year  upon  one  hundred  dollars." 
The  decision  of  the  district  court  will  therefore  be  afl5rmed. 


iMTKRHtrr  iTPON  Intkreot,  Allowance  of:  Mason  v.  CaUender,  2  Minn. 
850;  72  Am.  Deo.  102,  note  116;  AnkxUly.  Converse,  17  Ohio  St.  11;  91  Am. 
Dec  116,  and  note  121;  Young  v.  Hill,  67  N.  Y.  102;  23  Am.  Rep.  99. 

AaRSBUEXT  FOR  INTEREST  CPON  INTEREST  (loea  not  increase  the  rate  of 
interest  on  the  principal  sum,  and  is  not  therefore  usurious:  Hale  v.  //o/e, 
1  Cold.  233;  78  Am.  Dec.  490,  note  494;  Stetoart  v.  Petree,  55  N.  H.  621;  14 
Am.  Rep.  352. 

Interest  cton  Interest,  Added  as  Principal  in  Renewal  Note, 
when  not  usurious:  Oilmore  v.  Bisaell,  124  111.  488. 

Contract  by  Which  Party  Lends  United  States  Bonds,  and  thb 
Borrower  Agrees  to  Pay  over  to  the  owner  the  interest  paid  by  the  gov- 
ernment thereon,  and  six  per  cent  in  addition,  is  not  usurious:  Marshall  v. 
Bice,  86  Tenn.  502. 


COQUTLLARD    V.    HoVEY. 

[23  Nebbaska,  622.] 

Plkadinq    and    Practice.  —  In    an    Action    on   Guaranty   Contract, 

where  the  petition  contains  suflScient  allegations  of  the  purpose  and  in- 
tent of  the  parties  in  entering  into  the  contract,  it  should  not  contain 
letters  from  the  guarantor  written  before  and  after  the  execution  of  the 
guaranty.  Such  letters  will  be  stricken  out- on  motion,  though  admis- 
sible in  evidence  to  show  the  circumstances  under  which  the  agreement 
was  executed,  as  well  as  to  aid  in  its  construction. 

Contracts  —  Construction.  —  Where  a  contract  is  to  be  construed  by  its 
terms  alone,  it  is  the  duty  of  the  court  to  interpret  it;  but  where  ita 
meaning  is  obscure,  and  its  construction  depends  upon  other  and  extrin- 
sic facts  in  connection  with  what  is  written,  the  question  of  interpreta- 
tion should  be  submitted  to  the  jury,  under  proper  instructions. 

Guaranty.  —  In  Action  on  Guaranty  Contract  for  the  payment  of 
certain  notes,  it  was  pleaded  in  defense  that  such  contract,  by  its  terms, 
did  not  apply  to  such  notes,  and  also  that  defendants  were  discharged 
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by  want  of  diligence  in  the  collection  of  the  notes,  -which  was  shown  by 
the  evidence,  and  the  court  held  that,  though  the  verdict  in  favor  of 
defendants  might  not  be  sustained  by  the  evidence  as  to  the  construction 
of  the  guaranty  contract,  it  could  be  sustained  as  to  the  discharge 
through  negligence,  and  would  not  therefore  be  set  aside. 

George  B.  France  and  Ryan  Brothers^  for  the  plaintiflf  in 
error. 

Lamb,  Ricketts,  and  Wilsonj  and  Webster  and  Stewart,  for  the 
defendants  in  error. 

Reese,  C.  J.  An  action  was  instituted  in  the  district  court, 
in  which  plaintiff,  in  his  petition,  alleges  that,  on  the  twenty- 
third  day  of  March,  1878,  the  defendants  were  partners  under 
the  firm  name  of  Hovey  and  Traphagen,  in  Nebraska,  and  as 
6uch  firm  were  engaged  in  selling  agricultural  implements, 
and  that  upon  said  date  defendants  executed,  in  writing, 
a  guaranty  of  payment  of  all  notes  and  evidences  of  indebt- 
edness taken  pursuant  thereto  by  defendants  as  the  agents  of 
plaintiff.  The  sales  were  to  be  made  and  the  notes  taken  in 
the  course  of  the  agency  of  defendants,  to  be  then  given  by 
plaintiff  to  defendants  upon  the  execution  of  said  guaranty, 
and  which  guaranty  was  as  follows:  — 

"  Know  all  men  by  these  presents,  that  we,  F.  A.  and  C.  M. 
Hovey  and  W.  J.  Traphagen,  of  the  city  of  Lincoln,  in  the 
state  of  Nebraska,  guarantee  to  Alexis  Coquillard,  of  the  city 
of  South  Bend,  in  St.  Joseph  County,  in  the  stato  of  Indiana, 
payment  of  any  and  all  notes,  or  other  evidences  of  debt,  re- 
ceived and  taken  by  us  for  wagons  sold  by  us  for  said  Coquil- 
lard, as  his  agents,  for  the  sale  of  the  Coquillard  farm  and 
spring  wagons. 

"Witness  our  hands  and  seals  this  twenty-third  day  of 
March,  1878.  "Hovey  and  Traphagen, 

"Agents  for  Alexis  Coquillard." 

It  was  alleged  that,  upon  the  faith  of  the  guaranty  of  the 
payment  of  all  notes  to  bo  taken  by  defendants  in  the  course 
of  their  business  as  agents  of  plaintiff  in  the  sale  of  plaintiff's 
wagons,  the  defendants  became  the  agents  of  plaintiff;  that, 
previous  to  the  execution  of  the  contract  of  guaranty,  and 
after  the  execution  of  the  same,  defendants  wrote  certain  let- 
ters to  plaintiff,  which  were  set  out  in  the  petition,  and  which 
said  letters,  together  with  the  contract  referred  to,  were  relied 
upon  by  plaintiff  as  fixing  and  defining  the  liability  of  defend- 
ants as  such  guarantors;  that,  relying  upon  the  guaranty  by 
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defendants  of  the  payment  of  the  notes  taken  by  them,  and  to 
be  thereafter  taken,  in  the  sale  of  wagons  for  hiiii,  plaintiff 
sent  wagons  to  defendants,  which  were  sold,  and  among  others, 
the  notes  which  are  copied  and  attached  to  the  petition  were 
taken  in  payment  therefor,  and  were  returned  by  defendants 
to  plaintifT,  said  notes  being  covered  by  the  guaranty;  that 
the  notes  are  unpaid  and  worthless,  and  cannot  be  collected; 
that  the  notes  provided  that  if  their  collection  was  enforced  by 
law  a  reasonable  amount  should  be  allowed  to  holder  as  attor- 
ney's fees;  that  by  reason  of  their  non-payment  it  has  become 
necessary  to  enforce  the  collection  by  law.  It  is  alleged  that 
there  is  due  on  said  notes  the  amount  of  principal  and  interest 
thereon,  less  certain  payments,  together  with  attorney's  fees, 
and  judgment  is  demanded  for  the  sum  of  $750,  and  an  attor- 
ney's fee  amounting  to  ten  per  cent  of  the  recovery. 

Defendants  appeared,  and  moved  to  strike  out  of  plaintiff's 
petition  the  copies  of  letters  incorporated  therein.  This  mo- 
tion was  sustained,  to  which  the  plaintiff  excepted,  and  the 
ruling  thereon  is  now  assigned  for  error. 

In  tliis  ruling  of  the  court  there  was  no  error.  The  letters 
<;onsisted  of  a  part  of  the  correspondence  between  the  parties 
to  the  action,  both  before  and  after  the  execution  of  the  guar- 
anty. While  no  doubt  competent  evidence,  and  admissible 
as  such,  for  the  purpose  of  showing  the  circumstances  under 
which  the  agreement  was  executed,  as  well  as  to  aid  in  its 
construction,  yet  the  petition  contained  sufficient  allegations 
of  the  purpose  and  intent  of  the  parties  in  entering  into  the 
contract  without  the  letters  referred  to.  They  were  properly 
introduced  and  admitted  in  evidence,  but  unnecessarily  en- 
cuinherod  the  record  as  a  part  of  the  pleadings.  They  were 
no  part  of  the  instrument  upon  which  the  suit  was  founded, 
xmd  could  only  aid  in  construing  it. 

Defendants  filed  separate  answers.  The  answers  of  F.  A. 
Ilovey  and  C.  M.  Hovey  were  substantially  the  same.  They 
consisted  of  the  allegations  that  a  part  of  the  notes  referred  to 
in  tlie  petition  of  plaintiff  were  not  taken  by  the  firm  of  Hovey 
and  Traphagen,  but  that  they  were  renewals  of  notes  taken  by 
said  defendants  by  plaintiff,  by  which  tiieir  time  of  payment 
was  extended,  and  which  was  done  without  the  knowledge  or 
consent  of  defendants,  or  any  of  them,  and  that  the  original 
notes  matured  more  than  five  years  before  tlie  commencement 
of  tiiis  action,  and  that  the  claim  thereon  was  barred  by  the 
statute  of  limitations;  that  at  the  time  the  notes  mentioned iu 
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plaintiflF's  petition  became  due  and  payable,  the  makers  thereof 
were  solvent  and  able  to  pay  the  same,  and  that  collection 
could  have  been  made  by  the  ordinary  methods,  but  that  by 
reason  of  the  negligence  and  entire  want  of  diligence  on  the 
part  of  plaintifif,  they  were  not  collected,  but  were  suffered  to 
remain  unpaid,  and  since  maturity  all  of  the  makers  have  be- 
come insolvent;  that  no  notice  was  ever  given  to  defendants 
that  plaintifif  desired  to  hold  them  responsible  for  said  notes 
upon  the  guaranty,  until  a  short  time  before  the  commence- 
ment of  the  action,  and  after  the  makers  had  become  insolvent. 
The  allegations  of  the  petition,  excepting  such  as  are  modified 
by  the  answer,  are  denied. 

The  answer  of  Traphagen  is  substantially  the  same  as  those 
of  the  other  defendants,  with  the  additional  averment  that, 
prior  to  the  commencement  of  the  suit,  the  firm  of  Hovey  and 
Traphagen  had  been  dissolved,  their  copartnership  ended, 
and  all  assets  assigned  to  the  Hoveys,  who  assumed  and  un- 
dertook to  pay  all  indebtedness  of  the  firm,  and  therefore  the 
liability  of  Traphagen,  if  any  existed  (which  was  denied),  was 
that  of  a  surety  only. 

The  trial  was  to  a  jury,  and  resulted  in  a  verdict  in  favor  of 
all  the  defendants. 

One  principal  question  presented  to  the  trial  court,  and  the 
only  one  with  which  we  have  to  do,  is  as  to  the  construction 
or  interpretation  of  the  contract  of  guaranty  entered  into  by 
the  parties,  and  which  is  made  the  basis  of  the  action.  It 
was  contended  by  plaintifif  that  the  guaranty  could  only  be 
construed  to  be  an  undertaking  entered  into  by  them,  guaran- 
teeing all  notes  taken  by  them  in  the  transaction  of  the  plain- 
tiff's business,  not  only  before  but  after  the  execution  of  the 
contract.  It  was  claimed  by  defendants  that  by  the  terms  of 
the  agreement  their  liability  was  limited  to  notes  taken  by 
them  prior  to  its  execution,  and  being  without  consideration, 
was  therefore  void,  or  at  least  that  the  notes  referred  to  in  the 
petition  were  taken  after  the  contract  was  made,  and  not 
within  its  terms.  The  contract  was  made  on  the  twenty-third 
day  of  March,  1878.  The  notes  referred  to  were  severally 
executed  on  the  following  dates,  to  wit:  March  27,  1878,  July 
27, 1878,  October  1, 1878,  October  31,  1878,  November  2, 1878, 
and  February  22,  1879.  It  is  contended  by  counsel  for  plain- 
tifif that  an  agreement  of  the  kind  here  referred  to,  assuming 
to  guarantee  the  payment  of  notes  which  had  been  before  that 
time  taken,  would  be  void,  so  far  as  such  notes  were  con- 
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oemed,  and  there  would  be  no  liability  created  by  the  ezecu. 
tion  of  Buch  an  instrument;  and  for  that  reason,  under  the 
rule  that  a  contract  should  be  supported  rather  than  defeated 
by  construction,  the  contract  here  ought  to  receive  such  an 
interpretation  as  would  make  it  cficctivc.  Wc  need  not  stop 
here  to  inquire  whether  such  a  contract  given  under  such  cir- 
cumstances, whereby  the  party  agreed  to  guarantee  the  pay- 
ment of  debts  which  were  then  in  existence  would  be  binding 
or  not,  as  that  question  is  not  before  us. 

It  is  insisted  that  the  court  should  have  construed  the  con- 
tract instead  of  submitting  the  question  to  the  jury,  as  was 
done  by  the  court.  As  we  understand  the  rule  for  the  con- 
struction of  contracts,  it  is,  that  if  a  contract  is  to  be  construed 
by  reference  to  its  terms  alone,  and  without  calling  in  the  aid 
of  extrinsic  facts  and  circumstances,  it  is  the  duty  of  the  court 
to  interpret  it.  But  if  the  construction  must  depend  upon 
proof  of  other  and  extrinsic  facts,  then  these  questions  of  fact 
should  be  submitted  to  the  jury,  under  proper  instructions 
from  the  court:  Begg  v.  Forbes,  30  Eng.  L.  &  Eq.  508;  Etling 
V.  Bank  of  United  States,  11  Wheat.  74;  First  Nat.  Bank  v. 
Dana,  79  N.  Y.  108;  Edelman  v.  Ycakel,  27  Pa.  St.  26. 

This  agreement  was,  that  defendants  guaranteed  the  pay- 
ment of  any  and  all  notes  or  other  evidences  of  debt  received 
and  taken  by  them  for  wagons  sold  by  them  for  the  plaintiff, 
as  his  agent.  The  language  used,  when  taken  alone,  would 
strongly  indicate  the  purpose  on  the  part  of  the  guarantors  to 
guarantee  the  payment  of  such  notes  as  were  tlien  in  exist- 
ence, for  wagons  sold  by  tbeni  for  plaintiff,  and  which  had 
been  received  by  him.  There  is  nothing  in  the  language  of 
the  contract  which  would  lead  to  any  otlier  conclusion.  No 
reference  is  made  to  a  continuation  of  the  business,  or  to  the 
fact  that  notes  would  probably  be  taken  by  defendants  as  the 
agents  of  plaintiff  at  a  future  day.  But  yet  we  think  that 
this  contract,  like  all  others,  should  be  construed  with  refer- 
ence to  the  circumstances  under  which  it  was  made.  By  the 
correspondence  between  the  parties,  it  is  intimated,  although 
not  definitely  stated,  that  a  contract  was  then  in  existence 
which  bound  defendants  to  guarantee  the  notes  by  indorse- 
ment. On  the  second  day  of  March,  1878,  and  about  twenty 
days  before  the  execution  of  the  guarantee,  defendants  wrote 
plaintiff,  requesting  him  to  send  them  a  written  agreement 
which  would  require  them  to  guarantee  the  collection  of  the 
notes,  that  they  might  sign  it  and  return  it  to  him,  as  they 
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did  not  desire  to  place  their  guaranty  upon  each  note;  the 
reason  assigned  being  that  they  did  not  want  the  notes  to  pass 
through  the  local  banks  with  their  indorsement  thereon,  as  it 
would  naturally  affect  their  credit,  which  they  were  anxious 
to  sustain.  It  is  shown  by  the  testimony  of  defendants  that 
they  continued  in  the  employ  of  plaintiff  during  the  years 
1878,  1879,  1880,  and  1881.  It  might  be  argued  that  the 
request  in  the  letter  written  prior  to  the  execution  of  the 
guaranty  would  tend  strongly  to  prove  that  the  guaranty 
which  was  furnished  in  accordance  with  the  request  of  that 
letter  was  intended  for  notes  taken  by  them  in  the  future, 
and  if  so,  the  contract  would  be  binding.  These  questions, 
it  seems  to  us,  were  very  properly  left  to  the  jury. 

Were  this  the  only  defense  presented  in  the  case,  we  would 
very  strongly  incline  to  the  opinion  that  the  verdict  was  not 
sustained  by  the  testimony,  for  the  reason  that  we  are  unable 
to  find  any  testimony  introduced  on  the  part  of  the  defend- 
ants, or  any  fact  on  the  part  of  either  party,  which  could  by 
any  reasonable  interpretation  be  held  to  sustain  the  conten- 
tion of  defendants  that  the  guaranty  was  only  intended  for 
antecedent  transactions. 

Almost,  if  not  quite,  all  the  evidence  introduced  by  defend- 
ants was  under  the  allegations  of  their  answers  that  the  makers 
of  the  notes  were  solvent  and  responsible  at  the  time  the  notes 
were  made,  and  that  through  the  carelessness  and  negligence  of 
plaintiff,  they  had  been  permitted  to  leave  the  county  or  be- 
come insolvent,  without  payment,  and  that,  in  fact,  the  debts 
were  lost  alone  through  the  want  of  diligence  on  his  part. 
With  reference  to  some  of  the  notes,  there  was  testimony  in- 
troduced tending  to  prove  that  the  securities  taken  at  the  time 
of  their  execution  and  delivery  to  plaintiff  were  not  accounted 
for  by  him,  and  for  which  no  account  was  given  upon  the 
trial;  and  further,  that  no  notice  was  ever  given  to  defendants 
that  the  notes  were  not  paid,  until  a  very  short  time  prior  to 
the  commencement  of  this  action,  and  that  during  all  this 
time  the  notes  were  in  the  possession  of  plaintiff. 

Instructions  Nos.  3  and  4,  asked  by  plaintiff,  were  given. 
They  are  as  follows:  — 

"  No.  3.  If  you  find  that,  by  the  terms  of  the  guaranty,  de- 
fendants are  liable  to  account  for  the  amount  of  the  notes  in 
respect  to  which  the  guaranty  was  made,  the  defendants  must 
show  that  they  were  discharged  by  some  act  or  negligence  of 
defendants"  (plaintiff?). 
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**  No.  4.  The  defendants  allege  their  discharge  by  reason  of 
the  negligence  of  plaintiff  in  not  pursuing  his  remedy  against 
the  makers  of  the  respective  notes.  Under  the  pleadings,  the 
defendants  must  show,  as  to  such  notes  as  they  seek  to  be  re- 
leased, that  the  maker  thereof  was  solvent  when  the  note  came 
due,  and  afterwards  became  insolvent." 

By  these  instructions,  the  question  of  the  negligence  of 
plaintiff  was  submitted  to  the  jury,  and  it  is  quite  possible 
th.it  the  jury  returned  their  verdict  upon  the  consideration  of 
that  branch  of  the  case  alone.  It  is  not  our  province  to  dis- 
cuss the  question  of  the  correctness  of  the  law  given  by  these 
instructions.  It  must  be  Buflicient  to  say  that  they  were 
given  (and  probably  correctly),  and  it  was  the  duty  of  the 
jury  to  follow  them  in  the  examination  of  the  case.  The  judg- 
ment of  the  district  court  is  affirmed. 


CONSTRUCTIOM   OF   CONTRACT,     WHEN    QlTBSTION     FOB    THB    JOBTt    64  Me. 

372;  92  Am.  Dec.  551. 
Where  Terms  of  Written  Instrument  arb  Ahbiquotts,  iiai  meaning 

Bhould  be  left  to  the  jury:  Illges  v.  Dexier,  77  Ga.  36. 


KxoRR  V.  Peerless  Reaper  Company. 

[23  Nebraska,  630.] 
Re3  Adjudicata.  — Where  in  Action  upon  Two  of  Threb  Notes  given  for 
the  purchase  ^jrico  of  a  reaper,  it  is  shown  that  in  an  action  upon  the 
other  note  between  the  same  parties,  defendant  alleged  a  breach  of  war- 
ranty in  the  sale  of  the  machine,  damages  therefor,  and  that  two  other 
negotiable  notes  had  been  executed  and  delivered  to  plaintiff,  whereupon 
defendant  had  judgment  for  damages  for  the  amount  of  the  purchase 
price  of  the  macliiue,  such  judgment  is  not  a  bar  to  the  present  action 
founded  upon  the  notea  mentioned  in  the  answer  to  the  former  action, 
but  it  is  a  bar  to  the  defense  therein  as  to  the  breach  of  warranty  in  the 
sale  of  the  machine  pleaded  and  recovered  on  in  the  former  action. 

Sedgwick  and  Power,  for  the  plaintiff  in  error. 

France  and  Harlan,  for  the  defendant  in  error. 

Reese,  C.  J.  The  original  action  in  this  case  was  founded 
upon  two  promissory  notes,  executed  by  plaintiff  in  error  to 
defendant  in  error,  dated  July  5,  1880,  one  for  forty-five  dol- 
lars, due  on  the  first  day  of  November,  1882,  and  one  for  fifty 
dollars,  due  on  the  first  day  of  November,  1883,  each  bearing 
interest  at  ten  per  cent. 

The  answer  admitted  the  execution   and   delivery  of  the 
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notes  declared  upon,  and  alleged  as  a  defense  thereto  that 
said  notes  were  given  as  a  part  of  the  purchase  price  of  a 
reaper  and  mower,  sold  by  defendant  in  error  to  plaintiff  in 
error  for  $145,  for  which  three  promissory  notes  were  given, 
two  of  which  were  the  notes  described  in  the  petition.  It  is 
alleged  that,  at  the  time  of  the  purchase  of  the  reaper,  defend- 
ant in  error  warranted  the  same  to  be  a  good  machine,  con- 
structed of  good  material,  well  adapted  to  the  use  for  which 
it  was  designed,  and  that  it  would  perform  good  work  as  such 
reaper  and  mower;  the  plaintiff  in  error  relied  upon  these 
representations  and  warranty  in  making  the  purchase,  but 
that  the  machine  failed  to  perform  as  warranted,  and  was,  in 
fact,  worthless;  that  afterwards  a  new  contract  was  made 
between  plaintiff  and  defendant,  by  which  it  was  agreed  that 
defendant  in  error  should  repair  the  machine,  replacing  the 
defective  parts,  and  substituting  good  material  therefor, — in 
short,  make  the  machine  fully  comply  with  the  terms  of  the 
original  warranty;  that  in  case  it  failed,  the  damages  which 
had  been  sustained  by  plaintiff  in  error,  amounting  to  one 
hundred  dollars,  as  claimed  by  him,  should  be  paid,  together 
with  all  damages  sustained  under  the  second  agreement,  and 
ten  dollars  advanced  for  freight;  that  the  notes  should  be 
returned  to  him,  and  the  machine  returned  to  defendant  in 
error;  that  upon  the  second  trial,  the  machine  proved  to  be 
worthless,  of  which  defendant  in  error  had  notice,  and  plain- 
tiff in  error  offered  to  return  the  same  to  defendant  in  error, 
and  demanded  the  return  of  his  notes.  It  is  further  alleged 
that  the  consideration  for  the  notes  had  wholly  failed,  where- 
fore plaintiff  in  error  demanded  judgment  for  costs. 

Defendant  in  error,  for  reply  to  the  answer  of  plaintiff  in 
error,  alleged  that,  on  the  fifteenth  day  of  April,  1885,  during 
the  April  term  of  the  district  court,  in  an  action  then  pending 
therein  between  plaintiff  and  defendant,  which  was  instituted 
upon  the  other  note  referred  to  as  having  been  given  for  the 
machine,  plaintiff  in  error  set  up  as  a  defense  to  that  action 
the  same  cause  of  defense  as  that  set  forth  in  his  answer  in 
this  case,  which  answer  in  the  previous  case  was  copied  into 
and  made  a  part  of  the  reply.  That  answer  need  not  be  here 
set  out  in  full.  It  must  be  sufficient  to  say  that,  in  all  essen- 
tial respects,  it  was  substantially  the  same  as  the  answer  in 
this  case,  with  the  exception  that  affirmative  relief  was  de- 
manded upon  the  alleged  cause  of  action  in  favor  of  plaintiff 
in  error,  growing  out  of  the  damages  sustained  by  him  by 
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reason  of  the  failure  of  the  machine  to  perform  as  warranted. 
The  prayer  of  the  petition  was  for  judgment  against  defend- 
ant in  error  for  the  sum  of  $405.  The  verdict  in  that  case 
was  in  favor  of  plaintiff  in  error,  and  the  amount  of  damages 
found  by  the  jury  in  his  favor  was  $209.55;  but  upon  motion 
for  a  new  trial,  the  verdict  was  found  to  be  excessive,  and 
plaintifT  was  required  to  remit  therefrom  $64  55,  leaving  the 
virdict  to  stand,  in  favor  of  plaintiff  in  error,  for  $145.  The 
remittitur  was  filed,  and  the  plaintiff  in  error  recovered  a 
judgment  for  $145,  together  with  the  costs  of  the  suit.  The 
judgment  in  that  ca.se  was  pleaded  by  defendant  in  error  as 
a  bar  to  the  defense  set  up  by  the  answer. 

Upon  a  trial  in  this  case,  the  pleadings  and  judgment  in 
the  former  case  were  put  in  evidence.  It  was  admitted  that 
the  former  case  was  between  the  same  parties  to  the  record  as 
in  this  case;  that  the  notes  described  in  plaintiff's  petition 
were  given  in  the  same  transaction  as  the  note  described  in 
the  former  case,  and  for  the  same  machine.  It  is  also  shown 
that,  at  the  time  of  the  trial  in  the  former  case,  defendant  in 
error  had  the  notes  in  its  possession,  and  which  fact  was  then 
established  by  proof.  After  the  close  of  the  testimony,  the 
court  instructed  the  jury  to  return  a  verdict  in  favor  of  de- 
fendant in  error  for  the  amount  of  the  principal  and  interest 
of  the  notes  described  in  the  petition.  A  motion  for  a  new 
trial  was  filed  by  plaintiflF  in  error,  which  was  overruled,  and 
a  judgment  rendered  in  favor  of  defendant  in  error  upon  the 
verdict  returned  in  obedience  to  the  instructions  of  the  court. 
Plaintiff  in  error  brings  the  cause  to  this  court  by  proceedings 
in  error. 

The  only  question  presented  by  the  record  is  as  to  the  effect 
of  the  adjudication  in  the  former  suit.-  Each  party  seems  to 
insist  that  the  result  of  that  trial  must  be  taken  as  final,  in 
his  behalf.  We  think  it  quite  probable,  under  the  authoritiss 
cited,  that  had  the  sole  question  presented  in  the  other  case 
been  that  of  the  failure  of  the  consideration  of  the  note,  it 
might  have  been  treated  in  this  case  as  an  adjudication  in 
favor  of  plaintiff  in  error,  upon  the  merits  of  this  case.  But 
upon  an  examination  of  the  answer  presented  in  that  case, 
we  find,  not  only  the  allegations  contained  in  the  answer  in 
this  case,  but  also  a  prayer  for  affirmative  relief,  which  was 
granted.  The  amount  of  damages  awarded  by  the  court  was 
equal  to  the  purchase  price  of  the  machine.  In  that  answer, 
we  find  the  following  allegation:  "The  defendant  says  that 
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two  of  said  notes,  to  wit,  one  for  forty-five  dollars  and  one  for 
fifty  dollars,  with  interest  on  both  notes  from  July  5,  1880, 
are  negotiable  notes,  and  are  now  outstanding,  and  that  plain- 
tiff has  either  sold  the  said  notes  and  received  the  proceeds 
thereof,  or  the  said  plaintiff  now  holds  the  said  notes  against 
this  defendant."  The  action  being  upon  a  note  for  fifty  dol- 
lars, it  was,  of  course,  canceled  by  that  suit.  If  the  verdict 
of  the  jury,  to  the  extent  of  the  amount  for  which  judgment 
was  allowed,  was  founded  upon  the  matter  of  damages  alone, 
by  the  breach  of  warranty,  the  judgment,  added  to  the  amount 
of  the  note  and  its  interest,  would  be  a  finding  in  favor  of 
plaintifi'in  error  to  the  extent  of  over  $200,  as  he  received  an 
affirmative  judgment  for  $145.  But,  in  any  event,  the  actual 
recovery  in  favor  of  plaintiff  in  error  was  the  $145.  While  it 
is  true  that  the  testimony  in  that  case  is  not  all  certified  to 
this  court  in  the  case  at  bar,  yet  it  can  hardly  be  supposed 
that,  under  the  rule  stated  in  Aultman  v.  Stout,  15  Neb.  586, 
this  amount  of  damages  could  have  been  allowed,  without 
taking  into  consideration  the  fact  that  these  notes  were  out- 
standing, and  were  to  be  paid  by  plaintiff  in  error.  The  de- 
fenses in  both  cases  were  not  simply  a  failure  of  consideration, 
but  they  were  based  upon  a  breach  of  warranty  in  the  sale  of 
the  reaper.  Had  plaintiff  in  error  brought  an  independent 
action  for  damages  growing  out  of  the  breach  of  warranty  in 
the  sale  of  the  reaper,  and  recovered  his  damages,  which  he 
might  have  done,  we  think  it  could  not  be  doubted  that  such 
action  would  bar  his  right  to  plead  such  breach  of  warranty 
in  this  case:  McDonald  v.  Gregory,  41  Iowa,  513.  A  careful 
examination  of  the  answer  filed  in  the  suit  upon  the  first  note 
to  mature,  it  seems  to  us,  can  result  in  no  other  conclusion 
than  that  it  was  a  count  for  damages,  by  reason  of  a  breach  of 
warranty,  which  incidentally  presented  the  defense  of  failure 
of  consideration.  The  contract  out  of  which  the  indebtedness 
arose  was  one  and  indivisible.  It  was  entered  into  at  one 
time,  between  the  plaintiff  on  the  one  hand  and  defendant  on 
the  other,  and  upon  one  consideration.  Plaintiff  in  error's 
right  of  action  upon  it  was  also  indivisible.  He  could  not 
maintain  a  cross-action  in  the  former  case  for  his  damages  by 
reason  of  the  breach  of  warranty,  plead  the  execution  of  the 
other  notes  and  his  indebtedness  thereon,  recover  damages  to 
the  full  amount  of  his  whole  indebtedness  upon  the  theory 
that  the  notes  outstanding  were  negotiable  and  would  have 
to  be  paid,  and  again,  in  this  action,  maintain  the  same  de- 
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fense.  In  this  particular,  his  rights  were  adjudicated  by  the 
former  action:  Geiser  Threshing  Machine  Co.  v.  Farmer,  27 
Minn.  428. 

We  think  the  instruction  to  the  jury  was  correct,  and  the 
judgment  of  the  district  court  will  therefore  be  affirmed. 


FORMKB  JUDOUENT  13  BeS  JUDICATA,  AS  TO  WhaT  MaTIKBS:  BcU  V.  MOT' 

rifiehl,  109  N.  Y.  202;  4  Am.  Sfc.  Rep.  436,  and  note  444. 


Village  of  Ponoa  v.  Crawford. 

[23  Nebraska,  662.J 

MaNioiPAL  Corporations  —  Defective  Sidewalk  —  Contributobt  Nbo- 
LlQENCE.  —  Whether  a  stranger  exercising  ordinary  care  and  prudenco 
in  passing  along  tlio  sidewalk  of  an  incorporated  village  after  dark 
should  hav^e  turned  back  and  abandoned  his  purpose  upon  ascertaining 
that  there  was  an  apparent  break  in  the  sidewalk,  in  falling  from  which 
he  received  injury,  or  should  have  continued  in  his  endeavor  to  proceed, 
is  a  question  for  the  jury,  under  proper  instructions,  and  when  the  latter 
are  given,  the  verdict  will  not  be  disturbed. 

McNiciPAL  Corporation.  —  Sidewalk  to  be  Saps  need  not  be  wide,  very 
permanently  built,  of  costly  material,  nor  continuous  throughout  the 
length  of  the  street;  but  when  built  or  sufifered  to  remain  on  a  part  of 
the  street,  its  ends  or  termini  must  be  so  graduated  to  the  natural  level 
of  the  street  as  to  permit  pedestrians  to  safely  pass  from  it  without 
being  obliged  to  climb  down  over  obstructions. 

Municipal  Corporations  —  Defective  Sidewalks  —  NoncB.  —  Sidewalks 
in  incorporated  villages  are  usually  bnilt  by  abutting  property  owners 
under  ordinances  or  by-laws,  and  not  from  the  city  s  finances.  There- 
fore no  amount  of  knowledge  on  the  part  of  the  plaintiff  of  the  low  state 
of  the  finances  of  the  village  is  sufficient  to  charge  him  with  legal  no- 
tice of  a  defect  in  the  sidewalk  by  reason  of  which  he  sustained  the 
injury  complained  of. 

MiTNiciPAL  Corporations  —  Notice  of  Defect  ln  Sidewalk.  —  After  a 
sidewalk  has  been  placed  in  position,  no  matter  by  whom  or  by  what 
authority,  and  the  city  authorities  have  notice  of  a  defect  therein,  or  it 
has  been  built  so  long  that  knowledge  is  presumed,  the  city  is  as  liable 
as  though  the  sidewalk  had  been  built  by  its  express  authority. 

Vkkdict  Arrived  at  by  Each  Juror  Marking  a  Sum  as  Damages,  the 
total  of  which  constitutes  a  dividend,  taking  their  own  number  as  a 
divisor,  and  the  quotient  as  their  verdict,  without  prior  agreement  to 
be  bound  by  it,  will  not  be  disturbed. 

Evidence.  —  Rule  as  to  Proof  of  Written  Instruments  and  record* 
does  not  include  oral  testimony  of  the  existence  of  such  inatraments  or 
records,  preliminary  to  their  introduction  or  proof  of  losa. 

Order  of  ADMnriNo  Evidence  is  Distretionart  with  the  oonrt. 

Plsadino  and  P&AcmcE.  —  Error  wtthoct  Prejudice  will  not  reverM 
the  judgment. 
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The  plaintiff,  Crawford,  an  entire  stranger  in  the  village 
above  named,  was  passing  along  a  sidewalk  on  one  of  the 
streets  thereof  on  an  extremely  dark  night.  The  sidewalk 
suddenly  terminated  at  a  height  of  about  three  feet  from  the 
ground,  without  any  steps  or  convenient  means  of  getting  on 
or  off  the  sidewalk.  Crawford  discovered  the  termination  of 
the  walk  in  front  of  him,  but,  supposing  that  a  method  of 
descent  had  been  provided,  placed  one  foot  on  the  walk,  and 
with  the  other  reached  down,  feeling  for  the  step  or  means  of 
descent.  He  lost  his  balance  and  fell,  striking  a  saw-bench 
and  other  obstructions,  causing  the  injury  complained  of. 
The  other  facts  are  stated  in  the  opinion  of  the  case  here  re- 
ported. 

W.  E.  Gantt,  for  the  plaintiff  in  error. 

L.  S.  Fawcett  and  A.  E.  Barnes^  for  the  defendant  in  error. 

Cobb,  J.  The  cause  was  before  this  court  on  the  record  of 
a  former  trial  in  the  district  court  of  Dixon  County,  when  the 
judgment  was  reversed  and  the  cause  remanded  for  further 
proceedings,  in  case  reported  in  18  Neb.  551. 

From  the  record  now  before  us,  it  appears  that,  upon  the 
cause  again  coming  up  in  the  district  court,  the  defendant,  on 
leave,  filed  an  amended  answer.  The  plaintiff's  cause  of 
action,  as  set  out  in  his  petition,  being  for  personal  injuries 
Buffered  within  the  corporate  limits  of  the  defendant  village 
of  Ponca,  by  the  plaintiff  falling  off  the  end  of  an  elevated 
sidewalk,  over  and  upon  certain  obstructions  there  being,  etc. 
The  defendant,  by  its  amended  answer,  denied  that  at  the 
time  of  the  happening  of  the  accident  to  the  plaintiff,  as  set 
out  in  his  amended  petition,  to  wit,  on  April  8,  1879,  or  at 
any  time  previous  thereto,  said  defendant  was  a  corporation. 
Defendant  also  alleged  that  the  sidewalk  upon  which  plaintiff 
claimed  to  have  sustained  injuries  was  built  by  one  Samuel 
Gamble,  who  then  and  now  owns  the  lot  along  which  the  same 
was  constructed,  and  who  built  the  same  without  authority 
from  the  defendant;  and  that  the  defendant  never  authorized 
said  sidewalk  to  be  built;  that  the  defendant  never  in  any 
manner  exercised  authority  or  jurisdiction  over  said  sidewalk; 
that  it  never  made,  or  had  made,  any  repairs  upon  the  same; 
that  said  sidewalk  never  was  in  line  with,  nor  in  any  manner 
connected  with,  any  sidewalk  over  which  defendant  at  any 
time,  or  in  any  manner,  exercised  jurisdiction  or  control, — 
concluding  with  a  general  denial. 

Am.  St.  Rep.,  Vol.  VIII.  — 10 


146  Village  of  Ponca  t?.  Crawford.      [Nebraska, 

There  was  a  new  trial  to  a  jury,  which  found  for  the  plain- 
tiff in  the  sum  of  $950.  Defendant's  motion  for  a  third  trial 
being  overruled,  plaintiff  had  judgment,  and  defendant  again 
brings  the  cause  to  this  court  on  error,  assigning  the  following 
errors:  1.  That  tlie  verdict  is  not  sustained  by  sufficient  evi- 
dence; 2.  That  the  verdict  is  contrary  to  law;  3.  For  error  of 
law  occurring  at  the  trial,  duly  excepted  to;  4.  The  damages 
are  excessive,  appearing  to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice;  5.  For  misconduct  of  the  jury  ia 
this,  to  wit,  that  the  verdict  was  arrived  at  by  the  jury,  by 
each  member  marking  a  certain  sum  or  amount,  and  then 
adding  all  of  the  twelve  amounts  together,  and  dividing  the 
aggregate  sum  thereof  by  twelve,  and  thus  arriving  at  the  sum 
of  $950,  which  said  sum  they  adopted  as  their  verdict,  all  of 
which  is  more  fully  set  out  and  substantiated  by  the  affidavit 
and  exhibit  hereto  attached;  G.  The  court  erred  in  refusing 
to  give  the  sixth  and  seventh  instructions  asked  for  by  de- 
fendant; 7.  The  court  erred  in  giving  instructions  numbers  1, 
2,  3,  4,  5,  6,  7,  8,  9,  10,  and  11,  asked  for  by  plaintiff;  8.  The 
court  erred  in  giving  instructions  numbers  1  and  3,  on  its  own 
motion;  9.  There  were  irregularities  in  the  proceedings,  in 
this,  that  said  jury  arrived  at  its  verdict  by  adding  twelve 
several  amounts  each,  one  given  by  each  juror,  and  dividing 
the  aggregate  amount  therefor,  to  wit,  $11,400,  by  twelve,  and 
thus  getting  the  sum  of  $950,  which  said  last  sum  the  said 
jury  adopted,  and  presented  to  the  court  as  its  verdict. 

The  first,  second,  and  fourth  assignments  will  be  considered 
together.  Under  this  head,  counsel  for  plaintiff  in  error,  in 
their  brief,  insist  that  the  facts,  as  stated  by  the  plaintiff  in 
his  testimony  at  the  trial,  disclose  contributory  negligence  on 
his  part  which  should  prevent  his  recovery.  The  act  of  the 
plaintiff,  suggested  as  constituting  contributory  negligence,  is 
that  of  not  turning  back  and  abandoning  his  walk  along  the 
sidewalk  and  street  when  he  discovered  that  the  sidewalk  did 
not  continue  on  the  same  unbroken  level.  Whether  a  person 
of  ordinary  care  and  prudence,  of  the  knowledge  of  and  ac- 
quaintance with  the  streets  and  sidewalks  of  a  village,  or  the 
want  of  either,  which  the  plaintiff  was  shown  to  have  pos- 
sessed, would  have  turned  back  and  abandoned  his  purpose 
in  proceeding  along  the  street  on  ascertaining  that  tiiere  was 
an  apparent  break  in  the  sidewalk,  or  would  have  continued 
his  endeavor  to  proceed,  is  a  question  of  fact  for  the  jury, 
proper  for  their  consideration  and  determination,  under  proper 
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instructiona.  Such  instructions  were  given,  and  I  think  their 
conclusion  is  fully  justified  by  the  evidence.  Attention  is 
called  to  the  consideration  of  the  condition  of  the  finances  of 
the  defendant,  in  common  with  other  villages  in  the  early 
stage  of  their  corporate  existence,  rendering  a  complete  sys- 
tem of  sidewalks  impracticable.  To  this  it  must  be  replied, 
that,  to  be  passable  and  safe,  a  sidewalk  need  not  be  wide, 
very  permanently  built,  nor  of  costly  material.  Neither  need 
it  be  continuous  throughout  the  length  of  the  street;  but  when 
one  is  built,  or  sufiered  to  remain  on  a  part  of  the  street  only, 
its  ends  or  termini  must  be  so  graduated  to  the  natural  level 
of  the  street  as  to  permit  pedestrians  to  safely  pass  from  it, 
and  without  being  obliged  to  climb  down  over  obstructions. 
Furthermore,  sidewalks  in  villages  are  not,  ordinarily,  built 
from  the  public  finances,  but  by  the  abutting  property  hold- 
ers, in  obedience  to  appropriate  ordinance  and  by-laws.  It 
must  be  conceded,  then,  that  no  amount  of  knowledge  on  the 
part  of  the  plaintiff  of  the  low  state  of  finances  of  the  defend- 
ant, or  of  villages  generally,  would  be  sufficient  to  charge  him 
with  legal  notice  of  the  defect  in  defendant's  sidewalk,  by  rea- 
son of  which  he  sustained  the  injury  complained  of  The 
evidence  seems  to  leave  no  doubt  that  the  sidewalk  in  ques- 
tion was  built  on  the  side  of  and  projecting  into  the  street 
from  the  line  of  an  abutting  lot,  the  position  in  which  public 
sidewalks  are  placed,  if  at  all.  When  this  walk  had  been 
placed  in  that  position,  by  whomsoever,  or  by  whatever  au- 
thority, and  the  village  authorities  had  notice  of  it,  or  it  had 
been  built  so  long  in  that  position  that  such  authority  ought 
to  be  presumed  to  have  knowledge  of  it,  the  village  would  be 
equally  liable  as  though  the  walk  had  been  built  by  its  ex- 
press authority.  Having  carefully  examined  the  evidence  as 
to  the  nature  and  extent  of  the  plaintiff's  injuries,  I  fail  to  see 
that  the  damages  allowed  by  the  verdict  are  excessive  or 
unjust. 

As  to  the  point  raised  by  the  first  denial  in  the  answer  of 
defendant,  its  corporate  existence  at  the  date  of  the  negligence 
complained  of,  the  corporate  existence  de  facto  of  the  village 
of  Ponca,  at  least  since  the  year  1876,  was  sufficiently  proved 
to  sustain  the  verdict;  such  being  the  case,  the  erroneous  ad- 
mission of  evidence  tending  to  prove  the  regular  incorporation 
of  the  village,  even  if  such  there  was,  would  be  error  without 
prejudice. 

As  to  the  third  assignment,  it  is  sufficient  to  say  that  no 
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error  of  law  occurring  at  the  trial  is  pointed  out  in  the  brief 
for  our  consideration. 

The  fifth  and  ninth  assignments  are  to  be  considered  to- 
gether,—  that  for  the  misconduct  and  irregularities  of  the 
jurors  in  retirement,  in  marking  down  the  damages  respect- 
ively as  a  dividend,  taking  their  own  number  as  a  divisor, 
and  returning  the  quotient  as  their  verdict,  they  acted  im- 
properly, and  that  a  new  trial  ought  to  be  granted,  is  to  be 
considered  in  the  solo  light  of  the  evidence  of  the  jurors  Miller, 
Paul,  and  Bottorff,  who  disclosed  the  fact.  On  examination, 
they  testified  "that  no  agreement  was  made,  prior  to  marking 
down  the  respective  amounts,  that  the  result  should  bo  their 
decision  and  constitute  their  verdict,  but  that  several  votes 
were  afterwards  taken,  and  that  the  marking  down  was  not 
binding." 

It  has  been  held,  with  a  large  concurrence  of  opinion,  that 
a  showing  that  a  verdict  thus  ascertained,  without  previous 
agreement  to  be  bound  by  the  result,  is  not  alone  sufficient  to 
invalidate  the  finding:  Barton  v.  Holmes^  16  Iowa,  252;  and 
that  if  the  specified  means  is  adopted  merely  for  the  sake  of 
arriving  at  a  reasonable  measure  of  damages,  without  binding 
the  jurors  by  the  result,  it  is  no  objection  to  the  verdict:  Dana 
V.  Tucker,  4  Johns.  487. 

In  a  like  instance,  in  the  case  of  Harvey  v.  Jones,  3  Humph. 
157,  it  was  held  that  a  jury  may  make  the  experiment  with  a 
view  to  ascertain  what  the  amount  will  be,  and  if  the  amount 
gives  satisfaction,  they  may  retain  it  as  their  verdict.  But 
they  cannot  agree,  before  the  amount  is  ascertained,  that  they 
will  abide  by  it,  and  if  thej'^  do,  it  is  an  error  for  which  a  new 
trial  will  be  granted. 

In  the  case  of  Dunn  v.  Hall,  8  Blackf.  32,  the  court  say  that 
"the  law  is  well  settled  that  in  actions  for  unliquidated  dam- 
ages the  jury  may  adopt  the  process  resorted  to  in  this  case,  add- 
ing the  amounts  and  dividing  by  twelve,  to  obtain  a  medium 
sum  to  be  submitted  as  a  proposition  for  a  verdict;  and  it  is 
equally  well  settled  that  it  must  not  be  adopted  pursuant  to 
an  agreement  to  be  bound  by  its  result."  The  impropriety  of 
this  practice  of  addition,  division,  and  the  quotient,  as  a 
measure  of  damages,  consists,  not  in  the  method  nor  the 
sum  of  the  result,  but  in  the  prior  agreement  to  be  bound  by 
it;  and  for  the  reason  that  this  verdict  is  within  the  rule  of 
propriety,  and  not  obnoxious  to  it,  the  fifth  and  ninth  assign- 
ments are  overruled. 
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As  to  the  sixth,  seventh,  and  eighth  assignments  of  errors 
of  the  court  in  refusing  the  sixth  and  seventh  instructions 
offered  by  defendant,  in  giving  the  eleven  instructions  offered 
by  plaintiff,  and  the  first  and  third  of  its  own  motion,  it  is 
sufficient  to  state  that  in  the  former  review  of  this  case  it  was 
held  that  the  rule  as  to  proof  of  written  instruments  and  rec- 
ords does  not  include  oral  testimony  of  the  existence  of  such 
instruments  and  records,  preliminary  to  their  introduction  or 
proof  of  loss;  that  the  order  of  admitting  evidence  was  discre- 
tionary with  the  court,  and  that  an  error  on  the  trial  without 
prejudice  or  disadvantage  to  the  plaintiff  in  error  was  not  one 
of  sufficient  gravity  to  reverse  the  judgment.  These  views 
are  repeated;  they  dispose  of  the  remnants  of  the  case. 

The  judgment  of  the  district  court  is  affirmed. 


LiABiOTT  OF  CiTT  FOR  INJURIES  RECEIVED  throngh  a  defective  sidewalk: 
Hubbard  v.  City  of  Concord,  35  N.  H.  52;  69  Am.  Dec.  520,  and  note  thereto; 
Saulshury  v.  Village  of  Ithaca,  94  N.  Y.  27;  46  Am.  Rep.  122;  City  of  Denver 
V.  Dean,  10  Col.  375;  3  Am.  St.  Rep.  594,  note  598;  and  see  generally,  as  to 
defective  streets.  Turner  v.  City  of  Newburyh,  109  N.  Y.  301 ;  4  Am.  St.  Rep. 
453,  and  note;  Clark  v.  City  of  Richmond,  83  Va.  355;  5  Am.  St.  Rep.  281, 
and  note;  Liffin  v.  Inhabitants  of  Beverly,  145  Mass.  549;  McVoy  v.  Mayor 
etc.,  85  Tenn.  19;  Village  of  Mansfield  v.  Moore,  124  111.  133;  Tovm  of  Oca- 
port  V.  Evans,  112  Ind.  133;  Brennan  v.  St.  Louis,  92  Mo.  482;  Treise  v.  St. 
Paul,  36  Minn.  526;  Tabor  v.  Si.  Paul,  36  Id.  188. 

Verdict  will  be  Allowed  to  stand  where  the  jury  agree  each  to  specify 
a  sum  as  due  to  the  plaintiff,  and  divide  the  aggregate  by  twelve,  and  take 
the  quotient  as  the  result,  when  the  jurors  have  not  previously  stipulated  to 
be  bound  by  such  verdict:  Wilson  v.  Berryman,  5  Cal.  44;  63  Am.  Dec.  78, 
and  note  80;  contra,  when  they  have  bo  agreed:  Sawyer  v.  Hannibal  etc. 
E.  R.  Co.,  37  Mo.  240;  90  Am.  Dec.  382,  and  note  390;  Goodman  v.  Cody,  1 
Wash.  329;  34  Am.  Rep.  808. 

Discretion  of  Court  as  to  Order  of  Proof:  Runyan  v.  Price,  9  Minn. 
194;  86  Am.  Dec.  93. 

Court  cannot  Dictate  Order  in  Which  Party  shall  Put  in  ma 
Evidence  as  to  a  question  of  fact:  Leioia  v.  Schwenn,  93  Mo.  26;  3  Am.  St. 
Rep.  511. 
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WlGQENHORN    V.    KoUNTZ. 
[23  Nebraska,  690.] 

WATXBOOtTBSSa  —  AcRBTiON  TO  IsLAND  BT  AvxJLSiON.  —  The  owner  of  an 
island  in  a  river  becomes  the  owner  of  an  acretion  formed  on  snch  island 
by  an  avnlsion  attached  to  the  lower  end  of  such  island  from  the  sudden 
washing  away  of  tho  upper  end  thereof,  and  may  maintain  trespass 
against  a  stranger  for  the  injury  done  in  cutting  timber  on  the  land  thus 
formed. 

Watercouksks.  —  Where  Mainland  and  Island  in  a  non-navigable  river 
have  been  separately  surveyed,  and  sold  to  different  parties,  the  grantees 
of  the  mainland  do  not  by  their  grant  acquire  the  islamd;  they,  at  most, 
can  claim  only  to  the  center  or  thread  of  the  stream  between  the  shore 
and  the  island. 

WATBBoouRaEs.  —  Wherk  Orant  07  Main  Land  and  Island  in  a  non-' 
navigable  river  are  separate  and  distinct  neither  grantee  can  claim 
beyond  tho  calls  of  his  entry  or  patent,  the  rule  beinq  that  where  there 
is  a  clear  reservation  of  islands  in  a  grant  of  mainland  adjacent  to  a 
river,  either  expressly  or  by  necessary  implication,  such  islands  do  not 
pass  to  the  grantee,  and  the  Jilum  aqtue  which  bounds  the  grant  is  the 
center  thread  of  the  stream  between  the  shore  and  the  island.  In  such 
case,  twojila  aquce  are  established,  one  on  each  side  of  the  island. 

T,  B.  Wilson,  J.  B.  Strode,  and  Sam  M.  Chapman^  for  tho 
plaintiflF  in  error. 

C.  Thompson,  for  the  defendant  in  error. 

Maxwell,  J.  Tho  defendant  in  error  brought  an  action 
against  tho  plaintiffs,  in  the  district  court  of  Saunders  County, 
to  recover  the  value  of  certain  trees  cut  down  by  and  con- 
verted to  the  use  of  the  plaintiflfs  in  error.  The  defendant  in 
error  alleges,  in  his  petition,  "that  from  the  seventh  day  of 
December,  1871,  until  the  twenty-ninth  day  of  November, 
1882,  he  was  the  owner  in  fee-simple  and  in  the  possession  of 
lot  1  in  section  30,  in  township  13  north,  of  range  10  east,  in 
Saunders  County;  that  on  or  about  the  first  day  of  Septem- 
ber, 1881,  and  between  that  date  and  said  twenty-ninth  day 
of  November,  1882,  and  while  plaintiflf  was  the  owner  and  in 
possession  of  lot  1  aforesaid,  the  said  defendants,  Ernest  A. 
Wiggenhorn,  John  Johnson,  and  Emery  A.  Clossen,  unlaw- 
fully and  with  force  broke  and  entered  upon  the  plaintiff's 
said  land,  described  as  follows,  to  wit:  Lot  1,  in  section  30,  in 
township  13  north,  of  range  10  east,  of  the  sixth  principal  me- 
ridian, Saunders  County,  tho  state  of  Nebraska,  and  then  and 
there  cut  down  one  hundred  cottonwood  trees  belonging  to 
plaintiff,  and  then  growing  on  said  land,  and  of  the  value  of 
$190,  and  carried  the  same  away  and  converted  them  to  their 
own  use,  to  the  plaintiff's  damages  in  the  sum  of  $190." 
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Johnson  filed  an  answer  to  the  petition,  in  which  he  alleges, 
in  substance,  that  he  was  employed  by  Wiggenhorn  to  cut  the 
trees  in  question,  and  that  Wiggenhorn  informed  him  that  he 
had  lawful  authority  to  cut  said  trees. 

Wiggenhorn  and  Clossen  answer  jointly,  denying  the  facts 
stated  in  the  petition. 

On  the  trial  of  the  cause,  a  verdict  in  favor  of  Kountz,  and 
against  all  the  plaintiffs  in  error,  for  the  sum  of  twenty-five 
dollars,  was  returned.  A  motion  for  a  new  trial  was  thereupon 
filed  and  overruled,  and  judgment  entered  upon  the  verdict. 

The  testimony  shows  that,  at  the  time  stated  in  the  peti- 
tion, the  defendant  in  error  was  the  owner  of  lot  1,  section  30, 
township  13  north,  range  10  east.  The  land  was  entered  prior 
to  the  year  1860,  and  a  patent  issued  in  that  year,  under 
which  the  defendant  in  error  claims  title.  The  lot  in  question 
is  an  island  situated  in  the  Platte  River,  there  being  a  well- 
defined  channel  on  each  side  of  said  island.  In  the  year 
1867,  during  high  water  in  the  Platte  River,  the  upper  part  of 
said  island  was  washed  away,  and  the  testimony  tends  to 
show  formed  an  accretion  to  the  lower  end  of  said  island. 
The  timber  in  question  was  cut  on  the  land  thus  formed  at 
the  lower  end  of  the  island.  That  sixty  trees  from  eight  to 
fifteen  inches  in  diameter  were  cut  on  this  land,  and  used  as 
piles  on  Mr.  Wiggenhorn's  mill-dam,  is  proved  beyond  contro- 
versy. There  is  some  dispute  in  the  testimony  as  to  whether 
Mr.  Johnson  was  hired  by  Wiggenhorn,  or  sold  Lim  the  piles; 
also  whether  Clossen  was  employed  by  Wiggenhorn  or  John- 
son; but  in  the  situation  of  the  case  the  particulars  as  to  the 
transaction  are  not  material.  All  three  participated  in  the 
trespass,  and  Mr.  Wiggenhorn  procured  the  trees,  for  which 
he  claims  to  have  paid  Johnson  thirty-two  dollars.  The  proof 
shows  that  the  trees,  for  the  purposes  for  which  they  were 
used,  were  worth  from  $2  to  $2.75  each. 

The  principal  defense  relied  upon  is,  that  the  land  on  which 
the  trees  grew  was  not  the  property  of  Kountz,  but  was  public 
land,  to  which  all  had  equal  rights;  and  it  is  claimed  further 
that  the  land  thus  suddenly  formed  would  belong  to  the  par- 
ties owning  the  mainland  bordering  on  the  river  near  said 
island.     These  questions  Avill  be  considered  in  their  order. 

In  Lammers  v.  Nissen,  4  Neb.  245,  Judge  Gautt,  in  defining 
the  word  "accretion,"  says  "that  an  accretion  to  land  is  the 
imperceptible  increase  thereto  on  the  bank  of  the  river  by  allu- 
vial formations,  occasioned  by  the  washing  up  of  sand  or  earth, 
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or  by  direliction,  as  wbcn  tho  river  sbrinks  back  below  the 
usual  water-mark;  and  when  it  is  by  addition,  it  ehould  be  eo 
gradual  that  no  one  can  judge  how  much  is  added  each  mo- 
ment of  lime.  And  when  the  formation  of  land  is  thus  imper- 
ceptibly made  on  the  shore  of  a  Btream,  by  the  force  of  the 
water,  it  belongs  to  the  owner  of  tho  land  immediately  behind 
it,  in  accordance  with  tho  maxim,  Dc  minimia  non  curat  lex.  It 
i3  said  that  no  other  rule  can  be  applied  on  just  principles,  for 
the  reason  that  every  proprietor  whose  land  is  thus  bounded 
is  subject  to  loss  by  the  same  means  which  may  add  to  his 
territory,  and  as  ho  is  without  remedy  for  his  loss  in  this  way, 
he  cannot  bo  held  accountable  for  his  gain." 

In  speaking  of  an  avulsion,  Washburn  on  Real  Property,  4th 
ed.j  volume  3,  page  60,  says:  "  Cases  sometimes  occur  where  con- 
Bidorablc  quantities  of  soil  arc,  by  the  sudden  actioii  of  water, 
taken  from  the  land  of  one  and  deposited  upon  or  annexed  to 
the  land  of  another.  The  difference  between  avulsion,  as  the 
latter  process  is  called,  and  alluvion,  consists  in  the  one  being 
done  by  imperceptible  loss  from  tho  land  of  one,  and  incre- 
ment to  that  of  the  other,  and  in  the  other,  its  being  done  sud- 
denly, to  an  extent  which  can  be  ascertained  and  measured. 
In  tho  case  of  avulsion,  tho  soil  still  belongs  to  the  first  owner, 
unless  he  shall  have  sufiered  it  to  remain  in  its  new  position 
until  it  cements  and  coalesces  with  the  soil  of  the  second 
owner;  in  which  case  the  property  in  the  soil  will  be  changed, 
and  no  right  to  reclaim  it  remain." 

If  it  be  conceded,  therefore,  that  the  land  so  formed  at  the 
lower  end  of  the  island  in  question  was  formed  suddenly,  by 
wasliing  the  soil  from  the  upper  end  of  the  island  to  the  lower, 
the  soil  would  still  remain  that  of  the  owner  of  the  island,  and 
a  person  cutting  trees  on  the  land  so  formed  would  be  liable 
for  the  same. 

The  plaintiffs  in  error  strenuously  contend,  in  substance, 
that  as  a  grant  of  land  on  a  stream  not  navigable  includes  all 
islands  or  parts  of  islands  between  the  shore  and  tho  center 
thread  of  the  stream,  that  therefore  the  land  on  which  the 
trees  grew  belonged  to  the  owner  of  the  mainland  on  the  river 
adjacent  to  such  islands. 

There  is  no  doubt  of  the  rule  that  grants  of  land  bounded 
upon  a  river  not  navigable  carry  with  them  the  exclusive 
right  and  title  of  the  grantee  to  the  center  of  the  stream,  un- 
less the  terms  of  the  grant  clearly  denote  the  intention  to 
stop  at  the  edge  or  margin  of  the  river,  the  rule  of  the  com- 
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mon  law  being  that  proprietors  of  land  adjoining  public  rivers 
not  affected  by  the  flow  of  the  tide  own  the  soil  ad  filum  aqux: 
3  Kent's  Com.  427. 

In  Tngraham  v.  Wilkinson,  4  Pick.  273,  16  Am.  Dec.  342, 
the  supremo  court  of  Massachusetts  say:  "The  doctrine  of 
alluvion  and  its  consequences  seems  to  be  very  clearly  settled. 
That  which  is  formed  by  gradual  accretion  belongs  to  the 
owner  of  the  soil  to  which  it  adheres.  The  land  which  may 
be  separated  from  a  man's  farm  by  a  sudden  change  of  the 
bed  of  the  river  may  be  reclaimed  by  him  who  lost  it. 
Islands  formed  in  the  river,  if  altogether  on  one  side  of  the 
dividing  line,  the  filum  aqux,  belong  to  him  who  owns  the 
bank  on  that  side;  if  formed  in  the  middle  of  the  river,  they 
are  appropriated  to  the  owners  on  each  side,  not  in  common, 
but  in  severalty,  according  to  their  original  dividing  line,  the 
filum  aqu£e,  as  it  is  where  the  waters  begin  to  divide.  Such 
is  the  civil  law,  and  the  justice  of  this  appropriation  cannot 
be  questioned.  '  If  the  filum  aquse  divides  itself,  and  one  part 
take  the  east  and  the  other  the  west,  and  leave  an  island  in 
the  middle  between  both  fila,  the  one  half  will  belong  to  the 
one  lord  and  the  other  to  the  other.'  " 

In  Trustees  of  Hopkins  Academy  v.  Dickinson,  9  Cush.  548, 
549,  it  is  said:  "  In  the  case  just  now  supposed,  of  an  island 
arising  in  the  middle  of  the  river,  it  is  divided  by  that  line 
which  was  the  thread  of  the  river  immediately  before  the  rise 
of  the  island.  But  that  line  must  thenceforth  cease  to  be  the 
thread  of  the  river,  or  filum  aquae,  because  the  space  it  occu- 
pied has  ceased  to  be  covered  with  water.  But,  by  the  fact 
of  an  island  being  formed  in  the  middle  of  the  river,  two 
streams  are  necessarily  formed  by  the  original  river  dividing 
it  into  two  branches;  the  island  itself,  having  become  solid 
land,  forms  itself  a  bank  of  the  new  stream  on  the  one  side, 
and  the  old  bank  on  the  main  shore  forms  the  other.  And 
the  same  rule  applies  on  the  other  side  of  the  island.  There 
must,  then,  be  a  filum  aquse  to  each  of  these  streams,  whilst 
the  old  filum  aquae  is  obliterated  to  the  extent  to  which  land 
has  taken  the  place  of  water.  But  this  island,  having  all  the 
characteristics  of  land,  may  soon  be  divided  and  subdivided 
by  conveyances  and  descents,  and  all  the  modes  of  transmis- 
sion of  property  known  to  the  law,  and  thus  become  the  prop- 
erty of  diflferent  owners.  Now,  suppose  another  island  is 
formed  in  one  of  these  branches,  between  the  first  island  and 
the  original   main   shore:   it   seems   to   us   that  it  must   be 
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divided  upon  the  Banie  principle  as  the  first;  but  in  doing  it,  it 
will  bo  necessary  to  assume  us  the  Jilum  aquse  the  middle  line 
between  the  first  island  and  the  original  river  bank  on  that 
Bide." 

Where  the  mainland  and  an  island  have  been  separately 
surveyed  and  sold  by  the  government  to  different  parties,  the 
grantees  of  the  mainland  do  not  by  such  grant  acquire  the 
island.  In  such  case,  the  grant  to  each  being  separate  and 
distinct,  neither  can  claim  beyond  the  calls  of  his  entry  and 
patent.  The  rule  is,  that  where  there  is  a  clear  reservation  of 
islands  in  a  grant  of  mainland  adjacent  to  a  river,  either  ex- 
pressly or  by  necessary  implication,  such  islands  do  not  pass 
to  the  grantee,  and  the  Jilum  aqux  which  bounds  the  grant  is 
the  center  thread  between  the  shore  and  the  island.  In  such 
cases,  two  fila  aquse  are  established,  one  on  each  side  of  the 
island:  Stolp  v.  Ifoyt,  44  111.  223;  Trustees  of  Hopkins  Acad- 
emy V.  Dickinson,  9  Cush.  544;  People  v.  Canal  Appraisers,  13 
Wend.  355;  Buse  v.  Russell,  86  Mo.  209. 

In  the  case  under  consideration,  it  is  clearly  shown  that 
there  is  a  well-defined  channel  of  the  river  on  each  side,  be- 
tween the  mainland  and  the  island.  The  grant  of  the  main- 
land therefore  would,  at  the  most,  merely  extend  to  the  cen- 
ter thread  of  the  stream  between  the  shore  and  the  island,  so 
that  in  no  event  could  an  owner  of  the  mainland  claim  an 
interest  in  the  island. 

Some  objection  is  made  that  the  evidence  is  not  sufficient  to 
justify  a  verdict  against  Clossen.  There  is  but  little  doubt 
that  Mr.  Wiggenhorn  was  the  party  really  benefited  by  the 
cutting  of  the  trees,  and  apparently  he  should  bo  liable  for 
the  damages  resulting  therefrom.  This  question,  however, 
cannot  be  determined  in  this  action,  as  the  motion  for  a  new 
trial  is  joint.  There  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


IsLA^fDs  Situated  in  WATzacouRSES,  Title  to,  and  Rights  of  Own- 
MS:  McCuUough  v.  Wall,  4  Rich.  G8;  53  Am.  Dec.  715,  and  note  727;  note 
to  Hagan  v.  Campbell,  33  Id.  281;  Stover  v.  Jach^  60  Pa.  St  339;  100  Am. 
Jeo.  566;  WeUea  v.  Bailey,  55  Conn.  292;  3  Am.  St.  Rep.  48 
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Winkler  v.  Roedeb. 

[23  Nebeaska,  706.] 

Plbasino  awd  Practice  —  Transoritt  on  Appeal. — Immaterial  Mat- 
ters, aa  copy  of  summons,  and  the  return  thereof,  or  other  pleadings  or 
matter  not  relied  upon  and  not  objected  to,  should  not  be  included  in 
the  transcript,  and  where  unnecessary  matters  are  inserted  therein,  the 
costs  of  the  same  will  be  taxed  to  the  party  at  fault,  if  the  proper  mo- 
tion is  made. 

Pleading  and  Practice.  — Where  Answer  is  a  General  Denial,  and 
the  only  issue  is  the  truth  of  the  allegations  of  the  petition,  an  oflFer  by 
defendant  to  introduce  aflSrmative  proof  on  cross-examination  is  properly 
refused. 

Damages  —  Attorney's  Fees  as  Element  of  Damages.  —  In  Nebraska, 
vindictive  or  exemplary  damages  are  not  allowed.  Therefore,  attorneys* 
fees  as  an  element  of  damages  in  an  action  in  tort  cannot  be  recovered. 

Dilworth,  Smith,  and  Dilworth,  for  the  plaintiffs  in  error. 

A.  H.  Bowen  and  J.  B.  Cessna,  for  the  defendant  in  error. 

Maxwell,  J.  The  defendant  in  error  brought  an  action  in 
the  district  court  of  Adams  County  against  the  plaintiffs,  and 
alleges  in  his  petition  "that  on  the  ninth  day  of  November, 
1883,  in  the  night-time,  between  the  hours  of  ten  and  eleven 
o'clock  of  said  night,  the  said  defendants  broke  into  the  dwell- 
ing-house of  said  plaintiff,  and  then  and  there  made  an  assault 
upon  the  plaintiff,  and  did  then  and  there  him,  the  said  plain- 
tiff, beat,  wound,  whip,  choke,  and  ill  treat,  by  striking  said 
plaintiff  on  the  head  and  face  with  a  large  stick  of  wood,  and 
by  whipping  said  plaintiff  with  a  carriage  whip,  on  the  body 
of  said  plaintiff,  and  by  choking  him,  and  by  smearing 
the  naked  body  of  plaintiff  with  tar,  whereby  plaintiff  was 
bruised,  wounded,  and  made  sick,  whereby  he  was  unable  to 
attend  to  business  for  a  period  of  one  year,  and  that  by  reason 
of  said  assault,  beating,  wounding,  and  ill  treatment  as  afore- 
said, said  plaintiff  has  sustained  permanent  injury  by  being 
permanently  disabled  from  performing  the  usual  labor  of  said 
plaintiff,  and  plaintiff  alleges  that  he  has  sustained  damages, 
by  reason  of  said  assault,  beating,  wounding,  ill  treatment,  in 
the  sum  of  five  thousand  dollars,  for  which  he  prays  judgment, 
with  reasonable  attorneys'  fees." 

The  plaintiffs  in  error  (defendants  below)  filed  an  answer, 
denying  all  the  facts  stated  in  the  petition.  On  the  trial  of 
the  cause,  the  jury  returned  a  verdict  as  follows:  — 

"We,  the  jury  in  this  case,  being  duly  impaneled  and  sworn, 
do  find  and  say  that  we  find  for  the  plaintiff,  and  assess  the 
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amount  the  said  plaintiff  ia  entitled  to  receive  of  and  from 
eaid  defendants,  Henry  Winkler,  Oscar  Winkler,  John  Bleve- 
nicht,  and  Frederick  Young,  at  one  thousand  dollars,  and  two 
hundred  dollars  attorneys'  fees." 

A  motion  for  a  now  trial  was  duly  made  and  overruled,  and 
judgment  entered  on  the  verdict. 

Before  proceeding  to  the  consideration  of  the  issues  involved 
in  this  case,  we  desire  to  call  attention  to  the  condition  of  the 
record.  The  action  was  commenced  in  November,  1884,  and 
the  trial  had  in  June,  1887,  a  number  of  terms  of  the  district 
court  having  intervened  between  the  commencement  of  the 
action  and  the  time  of  trial.  No  objection  is  made  to  the 
summons,  nor  could  there  be,  as  the  plaintiffs  in  error  made 
a  general  appearance  by  filing  an  answer,  yet  wo  have  a  copy 
of  the  summons  set  out  in  the  transcript,  and  the  several  re- 
turns of  the  oflicer  thereon.  Neither  was  any  objection  made 
to  the  several  continuances  of  the  case  in  the  district  court, 
but  they  are  set  out  at  length  in  the  record.  This  matter 
covers  eleven  pages,  and  is  entirely  needless,  and  should  be 
taxed  to  the  party  at  fault.  In  a  number  of  cases  this  court 
has  held  that  immaterial  matter,  like  a  copy  of  a  summons, 
the  returns  on  the  same,  when  no  objection  is  made  to  the 
returns  or  the  summons,  should  be  omitted  from  the  tran- 
script. So,  with  a  motion,  demurrer,  or  other  pleading  not 
relied  upon;  they  should  be  omitted,  as  they  merely  cumber 
the  record.  If  objection  should  be  made  in  this  court  to  the 
omission  of  any  pleading  from  the  transcript,  and  the  proper 
suggestion  filed,  the  clerk  of  the  district  court  will  be  required 
to  certify  the  pleading  omitted.  But  where  unnecessary  mat- 
ters lire  inserted  in  the  transcript,  the  costs  of  the  same  will 
be  taxed  to  the  party  at  fault,  if  the  proper  motion  is  made 
therefor. 

Tiio  principal  errors  relied  upon  in  this  case  are,  —  1.  That 
the  evidence  is  not  suflBcient  to  sustain  the  verdict.  The  tes- 
timony tends  to  show  that  the  plaintiffs  in  error  and  others 
went,  at  the  time  stated  in  the  petition,  to  the  house  of  the  de- 
fendant in  error,  and  stripped  him,  inflicted  many  blows  upon 
his  person,  and  covered  him  with  tar.  Upon  this  point  there 
is  practically  no  dispute  in  the  testimony.  The  defendant  in 
error  claims  that  the  abuse  he  received  caused  a  rupture,  from 
wliich  his  health  has  been  greatly  impaired.  There  is  other 
testimony  in  the  record,  however,  which  clearly  shows  that 
the  rupture  complained  of  had  existed  for  a  long  time  prior  to 
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the  injuries  inflicted  by  the  plaintiflFs  in  error.  '  As  to  other 
injuries,  however,  the  allegations  of  the  petition  are  fully  sus- 
tained.    The  first  objection,  therefore,  is  untenable. 

2.  The  second  objection  is,  that  the  cross-examination  of  the 
defendant  and  his  witnesses  was  too  much  restricted.  The 
answer  being  a  general  denial,  the  only  issue  was  as  to  the 
truth  of  the  allegations  of  the  petition.  A  persistent  effort 
was  made,  however,  on  behalf  of  the  plaintiffs  in  error,  to  in- 
troduce affirmative  proof,  on  cross-examination,  which  the 
court  properly  refused  to  admit. 

3.  Objection  is  made  to  the  attorney  fees,  and  it  is  claimed 
they  cannot  be  recovered  under  our  statutes. 

In  Roberts  v.  Mason,  10  Ohio  St.  277,  it  was  held  that  attor- 
ney fees  were  proper  in  this  class  of  cases.  An  examination 
of  the  case,  however,  shows  that  the  court  approved  of  the  rule 
of  exemplary  or  vindictive  damages,  and  therefore  the  court 
say:  "The  jury,  which  has  the  power  to  punish,  has  neces- 
sarily the  right  to  include  the  consideration  of  proper  and  rea- 
sonable counsel  fees  in  their  estimate  of  damages."  The  court 
held  that,  in  actions  upon  contract,  or  nominally  in  tort,  that 
attorney  fees  ought  not  to  be  included.  This  case  was  cited 
with  approval  in  Smith  v.  Pittsburg  etc.  Ry  Co.,  23  Ohio  St.  10. 
In  this  state,  however,  vindictive  or  exemplary  damages  are 
not  allowed:  Boyerv.  Barr,  8  Neb.  71;  30  Am.  Rep.  814;  Roose 
V.  Perkins,  9  Neb.  315;  31  Am.  Rep.  409;  Riewe  v.  McCormick^ 
11  Neb.  264;  Boldt  v.  Budwig,  19  Id.  739.  Damages  being 
compensatory,  therefore,  and  not  vindictive,  we  know  of  no 
rule  that  would  require  the  allowance  of  attorney  fees  in  an 
action  of  tort,  and  deny  the  same  in  an  action  on  contract. 
In  both  classes  of  cases  the  plaintiff  recovers  according  to  his 
rights,  and  justice  will  be  best  subserved  by  applying  the  same 
rule  in  both  classes,  unless  where  the  statute  provides  differ- 
ently. The  rule  adopted  in  Dow  v.  Updike,  11  Neb.  97,  Hardy 
V.  Miller,  11  Id.  399,  Otoe  County  v.  Brown,  16  Id.  398,  is  appli- 
cable to  cases  of  tort.  This  rule  has  been  in  force  ever  since 
the  organization  of  state  courts,  and  if  changed  it  should  be 
by  statute. 

The  defendant  in  error  has  leave  to  remit  from  the  judgment 
within  twenty  days  the  sum  of  two  hundred  dollars  attorney 
fees,  and  upon  condition  that  the  remittitur  is  made,  the  judg- 
ment of  the  district  court  will  be  affirmed;  otherwise,  it  will 
be  reversed. 
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Attojinbt8''Pke3  A3  Eleiie?it  op  Damages. —Although  authorities  con- 
flict, the  general  rule,  supported  by  the  greater  number  of  cases,  undeniably 
is,  that  counsel  foes,  aa  a  mere  element  in  determining  the  amount  of  dam- 
ages, should  not  bo  taken  into  consideration  whether  the  action  ia  one  eae 
contractu  or  ex  delicto.  Tlio  rule  is  well  stated  by  Moore,  J.,  in  Lunda  v. 
Obert,  45  Tex.  539-644,  where  he  says:  "When  a  party  is  entitled  to  vindic- 
tive damages,  the  jury  in  making  up  their  verdict  may,  no  doubt,  if  they  are 
80  disposed,  consider  tho  plaintiff's  expenses  in  prosecuting  the  suit.  And 
if  their  verdict  is  not  so  grossly  excessive  as  to  warrant  the  court  setting  it 
aside,  no  inquiry  can  bo  mado  as  to  the  inducement  operating  on  their  minds 
in  reaching  their  conclusion.  And  there  are,  unquestionably,  cases  in  which 
the  court  has  suggested  such  expenses  as  a  proper  subject  for  the  considera- 
tion of  tho  jury  in  fixing  damages  that  should  bo  allowed  the  plaintiff.  But 
we  are  of  opinion  that  the  decided  weight  of  authority  is  against  the  propo- 
sition that  the  plaintiff  has  tiie  right  to  claim  his  counsel  fees,  even  in  such 
cases,  as  a  part  of  his  damages,  for  if  bo,  and  the  jury  failed  to  allow  them, 
it  would  bcem  their  verdict  should  bo  set  aside.  But  no  case  can  be  found, 
wo  imagine,  where  tho  verdict  has  been  set  aside  on  this  account.  There  is, 
unquestionably,  some  conflict  in  tho  decisions,  and  we  readily  admit  that 
some  of  the  earlier  decisions  of  this  court  tend  in  some  degree  to  maintain 
the  proposition  that  when  fraud  or  malice  are  of  tho  gist  of  plaintiff 's  action, 
he  may  recover  his  counsel  fees  in  prosecuting  the  suit  as  part  of  his  dam- 
ages. But  while  we  do  not  mean  to  intimate  that  there  aro  no  cases  in  which 
tlio  plaintiff  may  be  entitled  to  their  recovery,  he  is  only  entitled  to  do  so, 
as  we  think,  where  they  are  a  part  of  the  damages  resulting  as  the  natural 
and  proximate  consequence  of  the  act  complained  of."  To  the  same  effect, 
Hklcs  V.  FosUr,  13  Barb.  C63;  College  v.  Davis,  47  Tex.  131;  Stoppv.  Smith, 
71  Pa.  St.  285;  Warren  v.  Cole,  15  Mich.  264;  Siimpson  v.  liailroad,  1  Wall. 
Jr.  164.  In  the  last-named  case,  it  was  decided  that  the  plaintiff  could  not 
recover  in  a  patent  case,  as  part  of  his  actual  damages,  any  expenditure  for 
counsel  fees  or  other  charges,  though  necessarily  incurred  to  vindicate  the 
rights  given  him  by  his  patent.  In  Lincoln  v.  Schenectady  etc.  li,  R.  Co.,  23 
Wend.  425,  Nelson,  C.  J.,  said:  "The  charge  as  to  expenses,  beyond  taxable 
costs  and  counsel  fees  in  conducting  the  suit  as  a  specific  item  of  damages  to 
be  taken  into  account,  I  am  inclined  to  think  was  erroneous.  These  have 
been  fixed  by  law,  which  is  as  applicable  in  damages  as  in  debt."  So  in  Day 
v.  Woodworth,  13  How.  363,  Grier,  J.,  remarks:  "That  while  damages 
assessed  by  way  of  example  may  indirectly  compensate  the  plaintiff  for 
money  expended  as  counsel  fees,  these  fees  cannot  be  taken  as  the  measure 
of  punishment  or  as  a  necessary  element  in  its  infliction." 

Again,  in  Hovocll  v.  Scroggins,  48  Cal.  356,  tho  court  below  had  instructed 
the  jury  that  they  were  not  limited,  in  assessing  damages,  to  mere  compensa- 
tion, but  might  give  exemplary  damages,  and  could  take  into  consideration 
the  plaintiff's  expenses  in  prosecuting  the  suit.  But  the  appellate  court,  after 
a  review  of  the  cases,  reversed  the  judgment,  and  in  doing  so  said:  "The 
damages  found  by  the  jury  were  not  excessive,  and  if  we  could  feel  at  liberty 
to  disregard  the  error  of  the  court  below,  or  were  satisfied  that  it  did  not  in- 
fluence the  action  of  the  jury,  we  should  affirm  the  judgment."  The  doctrine 
of  this  case  was  reaffirmed  as  to  the  disallowance  of  counsel  fees  as  an  element 
of  damages  in  an  action  of  trespass,  in  the  case  of  Falk  v.  Waterman,  49  CaL 
224.  In  Earl  v.  Tupper,  45  Vt.  275-287,  the  court,  through  WTieeler,  J., 
■aid:  "The  great  weight  of  authority  seems  to  bo  opposed  to  the  allowance 
of  counsel  fees  and  other  expenses  of  litigation,  beyond  taxable  costs,  as  an 
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element  of  damages,  even  in  cases  where  exemplary  damages  are  proper.  At 
least,  there  is  so  much  authority  that  way  that  this  court  is  at  liberty  to  dis- 
regard those  the  other  way,  if  necessary,  in  order  to  follow  the  rule  most  in 
accordance  with  legal  principles  and  sound  reason.  The  charge  in  this  case 
left  the  jury  at  liberty  to  consider  the  expenses  of  the  suit  to  the  plaintiff, 
for  counsel  fees  and  trouble,  not  taxable  costs,  and  to  allow  these  expenses 
to  the  plaintiff  as  a  part  of  the  exemplary  damages  if  they  saw  fit.  This  is 
considered  to  have  been  erroneous."  This  case  was  affirmed  on  this  propo- 
sition in  Hoadley  v.  Watson,  45  Vt.  289,  12  Am.  Rep.  197,  and  Morrison  v. 
Darling,  47  Vt.  C7.  And  in  the  late  case  of  Kelly  v.  Rogers,  21  Minn.  146- 
153,  Young,  J.,  says:  "Punitive  or  exe^nijlary  damages  are  inflicted,  not  to 
compensate  the  plaintiff  for  his  loss  or  damage,  but  with  a  view  to  punish 
the  defendant  for  his  wanton,  malicious,  oppressive,  or  outrageous  conduct, 
and  to  deter  him  and  others  from  the  commission  of  like  offenses.  The  ex- 
penses of  the  prosecution  can  afford  no  criterion  by  which  to  judge  of  the 
degree  of  malice,  oppression,  or  outrage  of  which  the  defendant  has  been 
guilty,  and  for  which  he  is  to  be  punished,  nor  can  the  quantum  of  punishment 
which  the  defendant  has  deserved,  and  which  will  prevent  the  repetition  of 
the  offense  by  him  or  others,  be  measured  by  these  expenses.  There  is  there- 
fore no  reason  why  these  expenses  should  be  considered  by  the  jury  in  arriv- 
ing at  that  sum  which,  in  their  judgment,  will  be  sufficient  as  a  punishment 
and  an  example. "  In  the  case  of  Fairbanks  v.  Witter,  18  Wis.  301-304,  86 
Am.  Doc.  765,  the  following  strong  language  was  used  by  Cole,  J. ,  in  deliv- 
ering the  opinion,  after  a  review  of  the  authorities  on  the  subject:  "The 
opinions  of  the  court  in  the  other  cases  are  equally  emphatic,  and  fully  vindi- 
cate the  soundness  of  the  doctrine  that  the  jury  have  no  right  to  include  in 
their  verdict  counsel  fees  and  the  other  expenses  of  litigation.  Nor  does  it 
make  any  difference  or  change  the  rule  that  the  action  is  one  where  punitory 
damages  may  be  given.  For  if  the  expenses  of  litigation,  counsel  fees,  etc., 
may  be  assessed  by  the  jury,  it  is  very  clear  that  it  must  be  upon  the  principle 
that  they  are  consequential  damages,  and  relate  to  the  amount  of  compen- 
sation, rather  than  refer  to  damages  which  may  be  inflicted  by  way  of  pen- 
alty or  punishment  for  aggravated  misconduct.  The  question  put  was, 
What,  in  the  judgment  of  the  witness,  was  a  fair  compensation  to  a  lawyer 
for  prosecuting  the  action  ?  This  shows  most  conclusively  that  the  party 
rested  his  claim  for  counsel  fees  upon  the  ground  of  compensation,  recom- 
pense, or  satisfaction  for  expenses  incurred,  and  not  upon  the  ground  that 
the  action  was  one  in  which  vindictive  and  exemplary  damages  might  be 
given.  But,  in  any  view,  we  think  the  jury  had  no  right  to  assess  counsel 
fees  as  a  part  of  the  damages,  particularly  in  this  state,  where  we  have  a  stat- 
ute regulating  the  costs  and  fees  which  the  successful  party  may  recover, 
and  which  is  applicable  to  this  as  well  as  other  cases."  See,  also,  as  sus- 
taining the  rule,  Leffingwell  v.  Elliott,  21  Pick.  203,  and  Reggio  v.  Braggiotti, 
7  Cush.  166,  where  it  is  said:  "But  the  counsel  fees  cannot  be  allowed. 
These  are  expenses  incurred  by  the  party  for  his  own  satisfaction,  and  they 
vary  so  much  with  the  character  and  distinction  of  counsel  that  it  would  be 
dangerous  to  permit  him  to  impose  such  a  charge  upon  an  opponent;  and  the 
law  measures  the  expenses  incurred  in  the  management  of  a  suit  by  the  tax- 
able costs."  To  the  same  effect.  Young  v.  Courtney,  13  La.  Ann.  192;  Halev. 
New  Orleans,  13  Id.  499;  Henry  v.  Davis,  123  Mass.  345. 

So  it  has  been  held  by  the  United  States  supreme  court  that  counsel  fees 
were  not  recoverable  as  part  of  the  damages  in  an  action  on  an  mj  unction 
bond:  Orbricha  v.  Spain,  15  Wall.  211.     Nor  in  a  suit  in  admiralty:  The  Bai- 
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Umore,  8  Wall.  377.  Nor  in  cases  of  prize:  The  Nueatra  Sdlora  de  Regla,  17 
Id.  29.  Even  in  Btates  where  counsel  fees  are  allowed  by  statnto  under  cer- 
tain contingencies,  plaintiff  cannot  recover  reasonable  counsel  fees,  unless 
"defendant  has  acted  in  bad  faith,  or  has  been  stubbornly  litigious,  or  has 
caused  the  plaintiff  unnecessary  trouble  and  expense  ":  Ouenuq/  v.  S/iellnian, 
69  Ga.  796;  Mayor  etc.  of  Savannah  v.  Walduer,  49  Id.  .31G.  In  Jaudt  v. 
South,  2  Dak.  46,  it  is  held  that  the  prevailing  party  cannot  recover  fees  paid 
his  attorney  or  counsel,  unless  there  is  an  agreement  or  contract,  express  or 
implied,  for  their  payment,  and  the  statute  authorizing  the  recovery,  in  au 
action  for  a  wrongful  taking  or  detention  of  personal  property,  of  damages 
for  the  detention  thereof,  does  not  change  this  rule.  And  again,  in  an  action 
to  recover  the  possession  of  personal  property,  the  plaintiff  is  not  entitled  to 
recover  counsel  fees  as  actual  damages  for  prosecuting  the  case,  when  the 
elements  of  malice,  gross  negligence,  or  oppression  do  not  mingle  in  the  con- 
troversy:  Wiimtead  v.  flulme,  32  Kan.  568.  In  Louisiana,  counsel  fees  are 
not  recoverable  as  damages  in  a  suit  not  tainted  with  fraud  or  malice:  Mag- 
gie V.  Bail)/  lb  Co.,  33  La.  Ann.  485;  Eatman  v.  Nero  Orleans  etc.  R'l/  Co.,  35 
Id.  1018.  Nor  are  they  recoverable  in  a  suit  for  past  damages:  Day  v.  Nero 
Orleans  etc.  R'y  Co.,  35  Id.  694;  Campbell  v.  Short,  35  Id.  465. 

While  the  foregoing  cases  seem  to  establish  the  rule,  both  in  a  majority  of 
the  states  and  in  the  federal  courts,  that  fees  paid  an  attorney  or  counsel  can- 
not be  recovered  as  an  element  of  damages,  still  authority  is  not  wanting  to 
show  that  in  some  of  the  states  the  contrary  doctrine  is  firmly  established, 
though  it  may  be,  as  was  said  in  Kelly  v.  Rogers,  21  Minn.  15.3,  that,  "except 
in  the  Connecticut  cases,  the  question  was  not  much  considered,  and  the  doc- 
trine of  those  cases  is  opposed  to  the  weight  of  authority,  and  the  same  courts 
which  hold  that  the  jury  in  inflicting  punitive  damages  may  take  into  con- 
sideration the  probable  expenses  of  the  suit  refuse  to  receive  evidence  of  the 
amount  of  those  expenses."  However,  in  Roberts  v.  Mason,  10  Ohio  St.  277- 
282,  the  court  say:  "On  this  point  the  authorities  are  not  uniform;  but  the 
better  opinion  now  seems  to  be,  that  in  actions  ex  contractu,  and  in  cases 
nominally  in  tort,  where  no  wrong  in  the  moral  sense  of  the  term  is  com- 
plained of,  the  fees  of  counsel  ought  not  to  be  included  in  the  estimate  of 
damages;  but  in  cases  where  the  act  complained  of  is  tainted  by  fraud,  or 
involves  an  ingredient  of  malice  or  insult,  the  jury  which  has  the  power  to 
punish  necessarily  has  the  right  to  include  the  consideration  of  proper  and 
reasonable  counsel  fees  in  their  estimate  of  damages."  And  this  rule  has 
been  afl^med  in  Noble  v.  Arnold,  23  Ohio  St.  264,  and  Finney  v.  Smith,  31  Id. 
529,  27  Am.  Rep.  524,  note  528,  where  in  an  action  of  libel  it  was  held  that 
the  jury  in  estimating  compensatory  damages  might  take  into  consideration 
plaintiff's  reasonable  counsel  fees,  although  there  were  mitigating  circum- 
stances nut  amounting  to  justification.  In  Connecticut,  the  rule  is  well 
established  that  iu  actions  sounding  in  tort,  where  the  injury  complained  of 
is  inflicted  wantonly  and  maliciously,  the  plaintiS"8  counsel  fees  may  be 
taken  into  consideration  in  estimating  exemplary  damages:  Linsley  v.  Bush- 
mil,  15  Conn.  225;  38  Am.  Dec.  79;  Noyes  v.  Ward,  19  Conn.  250;  Ives  v. 
Carter,  24  Id.  392;  Dalton  v.  Beers,  38  Id.  529;  Dibble  v.  Morris,  26  Id.  416. 
Or  they  may  be  estimated  where  defendant  has  been  guilty  of  willful  and 
malicious  fraud:  Plait  v.  Brown,  30  Id.  336.  But  in  cases  where  the  injury 
is  not  wanton  or  malicious,  nor  the  fraud  gross,  the  jury  can  give  only  actual 
damages,  and  cannot  take  into  consideration,  in  estimating  such  damages, 
the  plaintiff's  counsel  fees:  Si.  Peter's  Church  v.  Beach,  26  Id.  355;  Dibble  v. 
Morris,  26  Id.  416.     It  has  been  held  that  in  cases  proper  for  the  infliction 
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of  exemplary  damages,  the  jury,  in  estimating  them,  have  a  right  to  taka 
into  consideration  the  probable  expense  of  the  litigation,  and  that  it  is  com- 
petent for  the  plaintiff  to  prove  the  reasonable  and  proper  fee  of  his  counsels 
^ew  Orleajis  etc.  R.  R.  Co.  v.  A  llhritton,  38  Miss.  242;  75  Am.  Dec.  98.  In 
an  action  of  ejectment  on  a  covenant  of  warranty,  the  necessary  expenses  of 
the  action  may  be  recovered:  Pitkin  v.  Leavitt,  13  Vt.  379;  Ryerson  v.  Chap- 
man, 66  Me.  557.  And  in  an  action  for  infringement  of  a  patent,  counsel 
fees  have  been  allowed  as  a  portion  of  tho  damages:  Allen  v.  Blunt,  2  Wood. 
&  M.  121.  In  an  action  for  the  wrongful  revocation  of  an  agreement  to  sub- 
mit a  controversy  to  arbitration,  the  plaintiff  may  recover,  as  an  clement  of 
his  damages,  counsel  fees  incurred  in  preparation  for  trial:  Pondy.  Harris, 
113  Mass.  114.  So  a  town  may  recover  counsel  fees  where  it  defends  an 
action  brought  against  it  to  recover  for  an  injury  caused  by  the  negligence 
of  the  defendant  in  creating  an  obstruction  upon  the  highway,  after  lie  is 
notified  of  the  pendency  of  the  suit  and  requested  to  defend  it:  Inhabitanta  of 
Westjield  v.  Mayo,  122  Id.  100.  And  where  a  corporation  has  contracted 
with  defendant  to  secure  a  right  of  way  for  it  free  of  expense,  but  the  de- 
fendant failing  to  perform  his  contract  the  corporation  secured  the  right  of 
way  in  the  usual  manner,  it  was  held  that  the  corporation  might  recover,  as 
an  element  of  damages,  the  counsel  fees  incurred  in  the  settlement  of  land, 
damages:  New  Haven  etc.  Co.  v.  Hay  den,  117  Id.  433. 

Injunction,  Attachment,  and  Other  Bonds.  —  It  is  generally  held  thats 
the  attorney's  or  counsel  fees  necessarily  incurred  in  obtaining  a  dissolutioa 
of  an  injunction  may  be  recovered  as  damages  secured  by  the  undertakings 
when  it  is  finally  decided  that  the  injunction  ought  not  to  have  been  granted: 
Holmes  V.  Weaver,  52  Ala.  516;  Spnngx.  Collector  of  Olney,  78111.  101;  Cutri- 
mings  v.  Burleson,  78  Id.  281;  Noble  v.  Arnold,  23  Ohio  St.  264;  Packer  v. 
Nevin,  67  N.  Y.  550;  Wallace  v.  York,  45  Iowa,  81;  Rose  v.  Post,  56  N  T. 
603.  But  on  an  assessment  of  damages  upon  an  undertaking  given  upon  tho- 
granting  of  a  temporary  injunction,  it  has  been  decided  that  counsel  fees  ar&- 
not  allowable  except  when  incurred  solely  because  of  such  injunction:  Dis- 
brow  V.  Garcia,  52  Id.  654.  So  it  has  been  ruled  that  where  a  defendant  was 
enjoined  from  removing  his  slaves,  and  upon  an  order  of  seizure  they  were- 
taken  from  his  possession,  but  a  decree  was  subsequently  rendered  in  his 
favor,  he  cannot  recover  as  damages  his  counsel  fees  incurred  in  defending: 
the  suit:  McDaniel  v.  Crabtree,  21  Ark.  431;  comporo  Moriarty  v.  Oalt,  125< 
111.  417.  In  an  action  for  wrongfully  and  vexatiously  suing  out  an  attach- 
ment, where  malice  is  the  gist  of  the  action,  counsel  fees  in  defending  against 
the  wrongful  act  of  the  defendant,  if  reasonable  and  necessarily  incurred^ 
may  be  proved  and  considered  by  the  jury  in  estimating  the  damages:  Mar- 
shall V.  Betner,  17  Ala.  832;  Donnell  v.  Jones,  13  Id.  490;  52  Am.  Dec.  194; 
Wilson  V.  Root,  43  Ind.  486;  Lawrence  v.  Hageiman,  56  111.  68;  8  Am.  Rep. 
674.  However,  such  fees  were  denied  in  Vorse  v.  Phillips,  37  Iowa,  428.  In 
an  action  on  an  indemnity  bond,  plaintiff  may  recover  counsel  fees  as  dam- 
ages necessarily  incurred  in  defending  the  subject  of  the  bond:  Kansas 
City  Hotel  Co.  v.  Saucr,  65  Mo.  279. 

Malicious  Prosecution.  —  In  actions  for  malicious  prosecutions  and  falser 
imprisonment,  evidence  of  the  payment  of  an  attorney's  fee  and  expense* 
incurred  in  defending  the  criminal  suit  is  competent,  and  should  be  consid- 
ered by  the  jury  in  fixing  damages,  no  matter  by  whom  such  fee  was  paid: 
King  V.  Ward,  77  III.  603;  Sears  v.  Hathaway,  12  Cal.  277;  nor  that  it  is  aa 
yet  not  paid:  Zeigler  v.  Powell,  54  Ind.  173. 
Am.  St.  Rep.,  Vol.  VIII.  — 11 
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FiSK  &  Co.  V.  McNeal. 

(23  Nebraska,  726.1 

]|S00TIABLR  Instrcmknts.  —  FiLLiNo  BLANK  in  the  lower  margin  of  a 
note,  naming  a  dato  for  its  maturity,  does  not  make  the  note  payable  on 
such  date,  but  it  remains  payable  on  tho  date  named  in  the  body  of  the 
note. 

Neqotiablk  Instruments.  —  Statute  ok  LiMrrAxioNs  is  a  good  defense  to 
an  action  on  a  promissory  note  instituted  more  than  five  years  after  its 
maturity  as  shown  by  tho  dato  named  in  the  body  of  the  note,  but  less 
than  tl\'0  yeara  after  maturity  as  shown  by  the  date  named  in  the  mar* 
gin  of  the  note. 

J.  H.  Rushton,  for  the  plaintiff  in  error. 

/.  W.  Eller,  for  the  defendant  in  error. 

Reese,  C.  J.     This  action  was  for  the  purpose  of  recovering 
the  amount  due  upon  two  promissory  notes,  each  bearing  date 
of  July  1,  1878,  and  payable  teii  days  after  date.     They  were 
written  upon  similar  printed  blanks,  which  we  here  copy:  — 
"$ ,  187... 

" after  date  . . .    promise  to  pay  to 

the  order  of  

dollars, 

at 

Value  received. 

"No Dae " 

This  blank  being  filled,  the  notes  read  as  follows: — 

1.  "  $50.00.  Franklin  Grove,  III.,  July  1,  1878. 

"  Ten  days  after  date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  111.,  fifty  dollars,  at  ten  per  cent  interest 
from  date.     Value  received.  M.  T.  Minob. 

"  No.  . .     .     Due  Sept.  30,  1878." 

2.  "$55.39.  Franklin  Grove,  III.,  July  1,  1878. 

"  Ten  days  after  date  I  promise  to  pay  to  the  order  of  D.  B. 
Fisk  &  Co.,  Chicago,  111.,  fifty-five  and  thirty-nine  cents  dollars, 
at  ten  per  cent  interest.    Value  received.  M.  T.  Minor. 

"No Due  Oct.  30,  1878." 

This  action  was  commenced  on  the  eighteenth  day  of  Sep- 
tember, 1883.  Defendant  pleaded  the  statute  of  limitations. 
Upon  trial,  a  judgment  was  rendered  in  her  favor.  Plaintiff 
prosecutes  error  to  this  court,  and  alleges  for  error  the  ruling 
of  tho  court  in  holding  the  notes  to  be  barred  by  the  statute  of 
limitations. 

The  question  presented  for  decision  is,  Does  the  filling  of  the 
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blank  in  the  lower  margin  of  the  notes,  naming  a  date  for  their 
maturity,  make  the  notes  payable  on  such  dates,  instead  of  the 
date  named  in  the  body  of  the  note  ? 

The  testimony  shows  that,  at  the  time  of  and  prior  to  the 
execution  of  the  notes,  defendant  resided  in  Franklin  Grove, 
in  the  state  of  Illinois,  and  was  indebted  to  plaintiff  in  the 
sum  of  $105.  Plaintiff  demanded  pa'yment,  but  was  informed 
by  letter  from  defendant,  dated  June  25,  1878,  that  she  could 
not  make  the  payment  at  that  time,  but  would  be  able  to  do 
80  the  coming  fall, — by  the  middle  or  last  of  September.  She 
was  then  requested  to  execute  her  notes  for  the  amount  due, 
and  send  them  to  plaintiff,  which  she  did,  the  notes  being  the 
ones  sued  on  in  this  case.  It  may  be  assumed,  also,  that  the 
notes  were  written  by  her  in  the  form  in  which  they  now  ap- 
pear, and  it  may  be  that  she  intended  to  make  them  payable 
at  the  time  designated  in  the  margin.  It  may  be  also  assumed 
that  plaintiff  po  treated  them,  as  a  favor  to  defendant,  and  so 
relied  upon  them.  But  while  this  is  a  matter  which,  if  true, 
should  appeal  strongly  to  the  conscience  of  a  debtor,  we,  not 
being  the  conscience  keepers  of  litigants,  must  decide  the  case 
according  to  the  law  as  we  find  it  applicable  to  the  contract 
which  the  parties  have  made.  As  may  be  seen  by  the  notes, 
they  fix  a  definite  time  within  which  they  mature,  —  "ten  days 
after  date."  It  cannot  be  said  as  matter  of  law  that  the  mar- 
ginal note  or  memorandum  could  any  more  control  the  body 
of  the  note  than  could  the  marginal  figures,  when  different 
from  the  amount  expressed  in  the  body  or  written  portion  of 
the  note,  control  the  amount  which  a  holder  would  be  entitled 
to  upon  payment  or  judgment.  Upon  this  point  we  think  the 
American  cases  are  substantially  uniform,  that  where  a  differ- 
ence appears  between  the  words  and  figures,  evidence  cannot 
be  received  to  explain  it;  but  the  words  in  the  body  of  the 
paper  must  control:  Daniels  on  Negotiable  Instruments,  sec. 
86,  and  cases  there  cited.  Hence,  if  an  alteration  is  made  in 
the  marginal  figures  so  as  to  make  them  correspond  with  the 
writing,  it  is  not  such  an  alteration  as  to  vitiate  the  note. 

In  Smith  v.  Smith,  1  R.  I.  398,  53  Am.  Dec.  652,  the  court 
said:  "We  do  not  think  the  marginal  notation  constitutes  any 
part  of  the-  bill.  It  is  simply  a  memorandum  or  abridgment 
of  the  contents  of  the  bill  for  the  convenience  of  reference. 
The  contract  is  perfect  without  it.  If  this  is  so,  any  alteration 
in  the  figures  cannot  avoid  the  contract,  because  it  is  no  alter- 
ation, either  material  or  immaterial,  in  the  contract."     See 
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also  Randolph  on  Commercial  Paper,  sec.  105.  So  we  think 
it  must  be  in  this  case.  The  marginal  memorandum  is  only 
for  convenience  in  the  matter  of  ascertaining  the  date  of  the 
maturity  of  the  note  without  the  necessity  of  reading  it.  It 
might  serve  also  as  an  important  aid  in  a  case  where  by  acci- 
dent the  body  of  the  instrument  was  rendered  illegible,  or 
where  it  was  so  imperfectly  written  as  to  render  the  intention 
of  the  maker  doubtful.  But  wo  have  no  such  case  here.  No 
question  can  arise  as  to  the  true  time  of  the  maturity  of  the 
note  when  read  from  the  written  portion.  Suit  might  have 
been  instituted  at  anytime  after  the  expiration  of  the  ten  days, 
— with  the  three  days  of  grace  added, — and  it  must  be  held 
that  the  statute  began  to  run  at  that  time,  and  that  the  action 
was  barred  at  the  time  the  suit  was  commenced. 
The  judgment  of  the  district  court  is  affirmed. 


As  BETWEEN  MARGINAL  WoBDS  or  figures  and  those  in  the  body  of  the 
note  or  bill,  the  latter  control:  Willktnuon  v.  Smilht  1  Cold.  1;  78  Am.  Deo. 
478,  and  note  486. 


State  ex  rel.  Attorney-General  v.    Atohison 
AND  Nebraska  R.  E.  Co. 

r24  Nebbaska,  143.] 

Pabtt.  —  In  Quo  Warranto  Proceeding  against  Corporation  itself,  for 
misuser  or  non-user  of  its  corporate  franchises,  it  is  the  only  necessary 
party  defendant  in  the  case.  But  if  judgment  of  ouster  is  rendered,  or 
the  charter  vacated  or  set  aside,  the  rights  of  all  parties  against  the  de- 
fendant  will  he  protected. 

Consolidation  of  Railroads  —  Construction  of  Statute. — The  Ne- 
braska statute,  which  provides  when  and  how  railroad  companies  may 
consolidate,  authorizes  the  consolidation  of  two  lines  of  railway  only 
where  the  lines  thus  consolidated  will  form  one  continuous  railroad. 

One  Railroad  Aiding  Another  in  Constructing  Road  —  Leasing  Rail- 
road —  Construction  of  Statute.  —  Under  the  Nebraska  statute,  the 
authority  of  one  company  to  aid  another  in  the  construction  of  its  rail- 
road is  for  the  purpose  of  making  connection  between  the  two  roads; 
and  the  right  of  any  company  to  lease  or  purchase  a  railroad  constructed 
by  another  company  relates  only  to  cases  where  the  two  lines  would  be 
continuous  and  connected. 

Railroad  hat  not  Leask  its  Road  to  Another  CoicPANr  unless  spe- 
cially authorized  by  charter  or  aided  by  legislative  authority,  and  in  the 
latter  case  the  exact  Ktatuto  relied  on  as  granting  such  authority  must  be 
pointed  out;  nor  may  one  railroad  make  a  contract  to  receive  and  operate 
the  road,  franchises,  and  property  of  another  corporation  without  simi* 
lar  authority. 
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Railroad  Company  is  Guilty  op  Misuser  and  Non-user  of  Franchises, 
AND  Such  Franchises  are  Subject  to  Forfeiture,  where  it  surren- 
ders all  its  powers,  rights,  and  franchises  to  another  corporation  by  an 
unauthorized  lease  extending  over  a  long  period  of  time. 

Consolidation  of  Railroads.  —  The  Constitution  of  Nebraska  absolutely 
prohibits  the  consolidation  of  parallel  and  competing  lines  of  railroad; 
the  word  "consolidate"  being  used  in  the  sense  of  join  or  unite,  and 
the  prohibition  against  such  joinder  is  a  prohibition  against  leasing  such 
roads. 

Railroad  Corporation,  although  Oboanized  Prior  to  Adoption  of 
CoNSTrruTioN,  is  Subject  to  Proviso  therein  restricting  parallel  and 
competing  lines  of  road  from  consolidating  or  from  leasing  such  roads, 
where  such  corporation  was  organized  for  the  special  purpose  of  building 
a  competing  line  of  road,  and  had  no  authority  under  the  statute  to 
make  a  lease,  and  was  deprived  of  no  rights  by  the  constitutional  pro- 
vision. 

Construction  of  Constitutional  Provision  —  Railroads.  —  Section  5, 
article  11,  of  the  constitution  of  Nebraska,  was  intended  to  restrict  the 
issue  of  stock  and  bonds  by  a  railroad  corporation  to  the  actual  con- 
sideration received.  One  of  the  objects  of  the  provision  was  to  enable 
all  parties  to  know  the  actual  cost  of  all  railroads  within  the  state,  so 
that  the  legislature,  in  providing  for  taxing  them  and  regulating  the 
charges  for  transportation  of  persons  and  property,  might  be  enabled  to 
do  so  advisedly,  and  pass  laws  which  should  be  just  alike  to  the  railroad 
companies,  the  public,  and  individuals. 

Quo  WARRANTO. 

William  Leese,  attorney-general,  and  C.  G.  Dawes,  for  the  re- 
lator. 

T.  M.  Marquett,  for  the  respondent. 

/.  M.  Woolworth,  for  the  trustees  in  the  mortgages  on  respond- 
ent's road. 

Maxwell,  J.  This  is  an  original  action  brought  in  this 
court  by  the  attorney-general  to  oust  the  defendant  from  its 
franchises.  The  attorney-general  alleges  in  the  information 
that,  "on  the  twenty-fifth  day  of  April,  A.  D.  1871,  articles  of 
incorporation  were  duly  filed  in  the  office  of  the  secretary  of 
state  of  Nebraska  by  A.  J.  Cropsey,  A.  A.  Egbert,  T.  E.  Cal- 
vert, George  Morrison,  and  0.  Chanute,  duly  incorporating, 
under  the  laws  of  the  state  of  Nebraska,  the  Atchison,  Lin- 
coln, and  Columbus  Railroad  Company.  The  object  and 
purpose  of  this  company  was  to  construct,  maintain,  and 
operate  a  line  of  railroad,  with  single  or  double  tracks,  and 
with  all  the  necessary  branches,  fences,  bridges,  warehouses, 
elevators,  station-houses,  and  such  other  appurtenances  as 
might  be  thought  necessary,  extending  said  line  of  railroad 
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from  a  point  at  the  Bouthern  lino  of  the  state  of  Nebraska, 
where  the  Atchison  and  Nebraska  Railroad  Company  crosses 
said  state  line,  and  from  thence  running  northward  and  west- 
ward, through  the  counties  of  Richardson,  Pawnee,  Gage, 
Johnson,  Lancaster,  Seward,  and  Butler,  by  way  of  Lincoln, 
to  the  town  of  Columbus,  on  the  Union  Pacific  railway,  in 
Platte  County.  A  copy  of  the  articles  of  incorporation  is 
attached  to  the  petition  as  an  exhibit. 

"2.  That  on  the  eighteenth  day  of  August,  A.  D.  1871,  and 
long  before  the  aforesaid  lino  of  railroad  was  completed,  the 
said  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
consolidated  all  of  its  stock  and  property  of  every  kind  and 
nature,  with  the  stock  and  property  of  every  kind  of  the  Atchi- 
son and  Nebraska  Railroad  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and  it  was  agreed  in 
said  articles  of  consolidation,  a  copy  of  which  was  filed  in  the 
office  of  the  secretary  of  state  of  this  state,  that  the  aforesaid 
two  consolidating  companies  should  constitute  but  one  corpo- 
ration in  law,  and  to  be  known  and  named  the  Atchison  and 
Nebraska  Railroad  Company.  [A  copy  of  the  said  articles  ol 
consolidation  is  attached  to  the  petition,  and  that  part  of  the 
line  of  railroad  of  the  defendant  lying  and  being  in  the  state 
of  Nebraska  is  sought  to  be  affected  by  this  proceeding.] 

"3.  Your  petitioner  would  further  give  the  court  to  under- 
stand and  be  informed  that  at  the  time  of  the  incorporation 
of  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company, 
ag  well  as  at  the  time  of  the  consolidation,  the  financial  circum- 
stances of  the  defendant  were  limited,  and  they  were  unable 
to  build  the  said  railroad  from  the  south  line  of  the  state  oi 
Nebraska  to  Columbus,  as  aforesaid,  and  the  said  company 
applied  to  the  tax-payers  of  the  several  counties  through  which 
said  line  of  railroad  was  to  pass  for  aid,  to  enable  the  said 
company  to  construct  and  maintain  their  railroad  as  afore- 
said. 

"4.  That  the  tax-payers  and  inhabitants  along  said  pro- 
posed line  of  railroad,  for  the  purpose  of  obtaining  a  railroad, 
and  getting  direct  communication  with  Kansas,  Missouri, 
Illinois,  and  other  eastern  and  southern  states,  did,  as  in 
such  cases  made  and  provided,  vote,  issue,  and  deliver  to  the 
defendant  a  large  amount  of  ten-per-cent  coupon  bonds,  ag- 
gregating, from  the  counties  of  Richardson,  Pawnee,  Johnson, 
Gage,  and  Lancaster,  more  than  five  hundred  thousand  dol- 
lars. 
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"5.  That  on  or  about  the  fifteenth  day  of  January,  1872, 
said  railroad  was  completed  to  Lincoln,  in  Lancaster  County, 
Nebraska,  and  from  said  day  until    January   1,  1880,  was 
operated  and  maintained  as  a  competing  line  of  railroad  with 
the   Burlington   and    Missouri    River  Railroad    Company  in 
Nebraska   (a  corporation  organized  under  the  laws  of  this 
state),. for  all  the  freight  and  passenger  traffic  l^'ing  and  being 
between  the  road  of  this  defendant  and  a  branch  line  of  the 
aforesaid  Burlington  and  Missouri,  running  from  Lincoln,  in 
Lancaster  County,  to  Nemaha  City,  in  Nemaha  County,  by 
the  way  of  Nebraska  City,  on  the  east  side,  and  with  a  branch 
line  of  said  Burlington  and  Missouri,  running  from  Lincoln 
by  way  of  Crete  to  Beatrice,  in  Gage  County,  on  the  west  side 
of  the  defendant's  line.     That  during  all  of  the  time  aforesaid 
there  was  a  strong  competition  between  the  aforesaid  lines, 
thereby  producing  a  reasonable  but  low  rate  of  charges  for 
freight  and  passenger  traffic,  and  the  people  living  within  the 
territory  above  described  received  a  great  advantage  by  rea- 
son of  the  low  and  reasonable  rates  charged  for  the  transporta- 
tion of  freight  and  passengers  on  the  defendant's  railroad, 
resulting  from  the  competition  aforesaid.     That  by  the  com- 
petition aforesaid  the  freight  belonging  to  the  people  using 
defendant's  line  of  railroad  was  shipped  south  to  the  city  of 
Atchison,  in  Kansas,  and  from  there  connected  with  other 
lines  of  railroads  that  were    competing  with    the  aforesaid 
Burlington  and  Missouri  River  railroad  for  Chicago  freight, 
and  for  other  points  east.     That  freight  coming  from  Chicago 
and  other  eastern  points  to  the  people  living  along  the  line  of 
the  defendant's  railroad  was  brought  at  greatly  reduced  rates, 
and  all  the  people  living  in  the  southeastern  quarter  of  our 
state  received  the  many  advantages  derived  from  competing 
railroads. 

"6.  That  on  the  first  day  of  January,  A.  D.  1880,  as  afore- 
said, for  the  purpose  of  defrauding  the  people  living  along  the 
line  of  their  railroad,  and  for  the  purpose  of  destroying  the 
competition  as  aforesaid,  the  said  defendant,  the  Atchison  and 
Nebraska  Railroad  Company,  disregarding  its  duties  to  the 
state  and  to  the  public,  unlawfully  and  willfully  entered  into 
an  agreement  with  the  aforesaid  Burlington  and  Missouri  River 
Railroad  Company  to  lease  their  said  line  of  railroad,  and  all 
their  rights,  privileges,  franchises,  and  property  of  every  de- 
scription to  the  above  last-named  railroad  company,  and  on 
said   last-named    day   the   defendant   did    grant,  lease,  and 
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demise  to  the  said  Burlington  and  Missouri  River  railroad, 
for  the  full  term  of  999  years,  all  of  their  railroad,  roadway, 
lands  connected  with  the  use  and  operation  of  their  road, 
and  all  machine-shops,  depots,  and  all  casements  and  ap- 
purtenances thereunto  belonging,  as  well  as  all  such  prop- 
erty as  should  thereafter  be  acquired.  [A  copy  of  said  lease 
is  attached  to  and  made  a  part  of  the  petition.]  In  pur- 
suance with  the  terms  of  said  lease,  the  defendant,  on  said 
day,  gave  to  the  said  Burlington  and  Missouri  River  Railroad 
Company  full  and  absolute  possession  and  control  of  all  its 
railroad,  roadway,  rights,  privileges,  and  franchises,  its  earn- 
ings, and  property  of  every  description.  And  ever  since  the 
first  day  of  January,  A.  D.  1880,  the  defendant  company  has 
utterly  and  willfully  failed  and  neglected  to  maintainor  oper- 
ate their  said  railroad  or  any  other  railroad  in  this  state,  and 
lias  failed  in  the  discharge  of  its  duty  to  the  state  and  to  the 
public  during  all  of  said  time,  whereby  the  rights,  privileges, 
and  franchises  of  said  defendant  in  the  state  of  Nebraska  have 
become  and  are  subject  to  forfeiture. 

"7.  That  afterwards,  on  the  fifth  day  of  April,  1880,  the 
defendant  conveyed  and  assigned  absolutely  all  of  its  lands, 
bonds,  moneys,  and  i)roperty  of  every  description,  not  included 
in  the  lease  hereinbefore  mentioned,  to  the  aforesaid  Burling- 
ton and  Missouri  River  Railroad  Company.  [A  copy  of  said 
conveyance  and  assignment  is  attached  to  and  made  a  part 
of  the  petition.] 

"8.  And  your  petitioner  would  further  show  to  the  court  that 
the  defendant's  lino  of  railroad  and  the  line  owned  by  the  Bur- 
lington and  Missouri  River  Railroad  Company  in  Nebraska 
were  not  connecting  or  continuous  lines  of  railroads,  but  in 
truth  and  in  fact  the  two  roads  were  parallel  and  competing 
lines,  and  the  lease,  conveyance,  and  assignment  as  aforesaid 
"were  and  are  ultra  vires,  in  violation  of  section  3  of  article  11 
of  the  constitution  of  the  state  of  Nebraska,  and  against  public 
policy. 

"  9.  That  on  the  said  first  day  of  January,  A.  D.  1880,  the 
aforesaid  Burlington  and  Missouri  River  Railroad  Company 
in  Nebraska  sold,  assigned,  and  transferred  all  of  their  rail- 
roads, leaseholds,  rights  of  action,  contracts,  stock,  franchises, 
and  all  other  property  of  every  description  whatsoever,  to  the 
Ch'rago,  Burlington,  and  Quincy  Railroad  Company,  a  foreign 
corporation,  incorporated  under  the  laws  of  the  states  of  Illi- 
nois and  Iowa,  and  not  incorporated  under  the  laws  of  Ne- 
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braska,  nor  has  it  filed  a  copy  of  its  articles  of  incorporation 
with  the  secretary  of  state  of  Nebraska.  [A  copy  of  the  above- 
mentioned  deed  of  sale  and  assignment  is  attached  to  the  pe- 
tition and  made  a  part  thereof.] 

"  10.  That  after  the  defendant  made  the  lease  of  its  railroad 
and  the  transfer  of  all  its  property,  as  aforesaid,  the  manage- 
ment and  control  of  the  defendant's  line  was  maintained  and 
operated  by  the  said  Burlington  and  Missouri  River  railroad, 
and  by  the  transfer  of  the  said  last-named  company  to  the 
Chicago,  Burlington,  and  Quincy  Railroad  Company,  the  said 
Chicago,  Burlington,  and  Quincy  Railroad  Company  still  con- 
tinues to  operate  and  maintain  the  defendant's  line  in  this 
state,  thereby  consolidating  all  of  the  property,  franchises,  and 
earnings  of  the  defendant's  line  with  the  aforesaid  competing 
and  parallel  lines  of  the  said  Burlington  and  Missouri  River 
Railroad  Company,  as  now  owned  and  controlled  by  said  Chi- 
cago, Burlington,  and  Quincy  Railroad  Company. 

"  11.  That  from  and  after  the  date  of  the  above  transfer,  to 
wit,  January  1,  1880,  the  rates  of  freight  for  transportation  on 
the  defendant's  lines  were  increased  by  the  lessee  and  its 
assignee  from  fifty  to  seventy-five  per  cent  of  the  rate  charged 
by  the  defendant,  and  in  many  cases  it  was  doubled;  that 
all  competition  was  destroyed  in  the  southeastern  quarter  of 
the  state  by  reason  of  the  aforesaid  transfers,  and  all  the 
grain,  stock,  and  other  classes  of  freight  along  the  defendant's 
line,  shipped  to  eastern  and  southern  points,  was  carried  north 
l)y  the  lessee,  and  the  volume  of  business  done  along  the  de- 
fendant's line  was  diverted  outside  of  the  usual  channel  of 
trade;  that  the  people  living  along  the  line  of  the  defendant's 
road  are  defrauded  by  the  transfers  aforesaid,  and  the  large 
amount  of  bonds  voted  and  delivered  to  the  defendant,  to  aid 
in  the  construction  of  the  railroad,  are  without  consideration, 
and  yet  the  said  bonds  are  still  presumed  to  be  a  legal  liability 
against  said  countie3. 

"  12.  That  the  defendant  corporation,  the  Atchison  and  Ne- 
braska Railroad  Company,  has  ceased  to  maintain  and  operate 
any  railroad  in  the  state  of  Nebraska;  that  said  railroad 
corporation,  the  Atchison,  Lincoln,  and  Columbus  Railroad 
Company,  as  consolidated  with  the  Atchison  and  Nebraska 
Railroad  Company,  has  willfully  failed  and  neglected  to  keep 
up  and  maintain  any  railroad  in  this  state,  as  by  their  articles 
of  incorporation  they  are  required  to  do,  but  on  the  contrary 
has  abandoned  its  lawful  business,  and  the  end  and  object  for 
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which  it  was  created,  whereby  the  rights  and  privileges  and 
franchises  of  said  defendant  corporation  in  this  state  have  be- 
come subject  to  forfeiture.  Wherefore  plaintiff  prays  that  the 
corporate  rights,  privileges,  and  franchises  may  be  declared 
forfeited,  and  the  said  defendant  be  ousted  therefrom;  that  all 
the  rights,  privileges,  and  franchises  of  the  defendant  within 
the  state  of  Nebraska  bo  canceled  and  annulled,  and  that  said 
corporation  be  dissolved;  that  the  court  may  appoint  three 
trustees  to  take  charge  of  the  property  of  said  corporation,  to 
collect  the  debts,  and  pay  the  liabilities,  if  any,  and  the  sur- 
plus paid  into  the  state  treasury  for  the  benefit  of  the  school 
fund,  as  in  other  cases  of  forfeiture;  and  for  such  other  and 
further  relief  as  equity  and  justice  may  require." 

The  exhibits  attached  to  the  petition  and  made  a  part  of  it 
show  that,  on  the  24th  of  May,  1867,  certain  residents  of  the 
city  of  Atchison,  Kansas,  organized  a  corporation  under  the 
laws  of  that  state,  for  the  purjxjse  of  constructing  a  railroad 
from  some  point  in  the  city  of  Atchison  to  some  point  on  the 
north  line  of  the  state  of  Kansas,  not  farther  west  than  twenty- 
five  miles  from  the  Missouri  River,  the  length  of  said  railroad 
not  to  exceed  forty-five  miles.  The  capital  stock  of  said  com- 
pany was  fixed  at  four  hundred  thousand  dollars.  In  April, 
1871,  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
was  organized  under  the  laws  of  the  state  of  Nebraska.  "  The 
object  and  purpose  of  this  company  are  to  construct,  main- 
tain, and  operate  a  railroad  with  single  or  double  tracks,  and 
with  all  necessary  branches,  fences,  bridges,  warehouses,  ele- 
vators, station-houses,  and  such  other  appurtenances  as  may 
be  thought  necessary  or  convenient,  extending  from  a  point 
on  the  southern  line  of  the  state  of  Nebraska,  where  the  Atchi- 
son and  Nebraska  railroad  crosses  said  state  line  northward 
and  westward  through  the  counties  of  Richardson,  Pawnee, 
Gage,  Johnson,  Lancaster,  Seward,  and  Butler,  by  way  of 
Lincoln,  to  the  town  oi  Columbus,  on  the  Union  Pacific  rail- 
road, with  a  branch  road  running  westward  through  the  coun- 
ties of  Richardson,  Pawnee,  Johnson,  Gage,  Jefferson,  and 
Saline,  to  the  west  line  of  the  state."  The  capital  stock  was 
fixed  at  the  sum  of  five  hundred  thousand  dollars.  In  Au- 
gust, 1871,  the  Atchison  and  Nebraska  Railroad  Company 
and  the  Atchison,  Lincoln,  and  Columbus  Railroad  Company 
were  consolidated  under  the  laws  of  this  state,  the  first  article 
of  consolidation  being  as  follows:  "The  Atchison  and  Ne- 
braska Railroad  Company,  a  corporation  organized  and  exist- 
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ing  under  the  laws  of  the  states  of  Kansas  and  Nebraska,  has 
constructed  and  now  in  operation  its  railroad  from  Atchison 
northwesterly  to  the  state  line  between  Kansas  and  Nebraska, 
and  the  said  Atchison,  Lincoln,  and  Columbus  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  Nebraska,  is  authorized  by  virtue  of  said  laws 
and  its  charter  to  construct,  maintain,  and  operate  a  railroad 
from  a  point  on  the  state  line  between  Kansas  and  Nebraska, 
to  which  the  Atchison  and  Nebraska  railroad  is  constructed, 
by  way  of  Lincoln,  to  Columbus,  a  point  on  the  Union  Pacific 
railroad  in  said  state  of  Nebraska,  and  also  a  certain  branch 
of  said  railroad  named  in  the  articles  of  incorporation.  And 
whereas  the  roads  as  now  constructed  and  authorized  to  be 
located  and  completed  in  said  states  of  Kansas  and  Nebraska, 
under  their  respective  charters  and  the  laws  of  said  states, 
form  a  continuous  line  extending  from  Atchison  to  Lincoln, 
and  thence  to  Columbus,  and  are  authorized  by  the  laws  of 
said  states  of  Kansas  and  Nebraska  to  consolidate  their  stock 
and  property  with  each  other,"  etc.  The  articles  of  consoli- 
dation are  set  out  at  length,  the  capital  stock  of  the  company 
being  fixed  at  two  million  dollars. 

The  defendant  demurs  to  the  petition  upon  two  grounds: 
1.  That  there  is  a  defect  of  parties  defendant;  2.  That  the 
facts  stated  in  the  information  are  not  sufficient  to  entitle  the 
state  to  the  relief  prayed  for  against  the  defendant. 

The  rule  is  well  settled  that  in  a  proceeding  in  quo  warranto 
to  dissolve  a  corporation  or  declare  a  forfeiture  of  its  charter, 
or  to  oust  it  from  the  exercise  of  franchises  which  it  usurps,  it 
must  be  against  the  corporation  itself,  and  not  merely  against 
its  individual  members.  If  the  corporation  has  by  the  abuse 
or  the  non-use  of  its  franchises  rendered  itself  liable  to  the 
forfeiture  of  its  charter,  such  forfeiture  can  properly  be  de- 
clared and  enforced  only  in  a  proceeding  to  which  the  cor- 
poration is  a  party:  State  v.  Taylor,  25  Ohio  St.  280;  People 
V.  Banl:  of  Hudson,  6  Cow.  217. 

In  the  latter  case,  the  court  say:  "It  is  objected,  in  the  first 
place,  that  the  information,  being  against  the  defendants  by 
their  corporate  name,  is  bad.  To  this  it  may  be  answered, 
the  information  is  merely  descriptive.  It  is  not  an  affirma- 
tion that  the  defendants  are  a  corporation,  but  that  by  the 
name  of  the  president,  directors,  and  company  of  the  bank  of 
Hudson,  or  using  that  name,  they  have  done  the  acts  in  the 
information  alleged.     And  it  then  calls  on  them  to  answer  l^y 
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what  authority.  Besides,  the  statute  authorizes  proceedings 
against  the  corporation.  The  judgment  must  be  against  the 
corporate  name.  A  corporation  created  by  the  legislature 
may  lose  its  franchises  by  a  misuser  or  a  non-user  of  them. 
They  may  be  resumed  by  the  government  under  a  judgment 
upon  a  quo  warranto  to  ascertain  and  enforce  the  forfeiture: 
Terrell  v.  Taylor,  9  Cranch,  51.  The  judgment  to  be  given 
is  a  judgment  of  seizure,  which  produces  a  dissolution  of  the 
corporation." 

As  tho  proceeding  is  directed  against  the  corporation  itself 
for  misuser  and  non-user  of  its  corporate  franchises,  it  is  the 
only  necessary  party  defendant  in  the  case.  If,  however,  the 
court  should  find  it  necessary  to  render  a  judgment  of  ouster 
against  the  defendant,  and  vacate  and  set  aside  its  charter, 
the  rights  and  bona  fide  claims  of  all  parties  against  the  de- 
fendant will  be  protected.  The  first  ground  of  demurrer, 
therefore,  is  overruled. 

Section  89  of  chapter  16  of  the  Compiled  Statutes  provides: 
"Whenever  tho  lines  of  railroad  of  any  railroad  companies  in 
this  state,  or  any  portion  of  such  lines,  have  been  or  may  be 
constructed  so  as  to  admit  the  passage  of  burden  or  passenger 
cars  over  any  two  or  more  such  roads  continuously,  without 
break  of  gauge  or  interruption,  such  companies  are  hereby  au- 
thorized to  consolidate  themselves  into  a  single  corporation,  in 
the  manner  following:  The  directors  of  the  said  two  or  more 
corporations  may  enter  into  an  agreement,  under  the  corporate 
seal  of  each,  for  the  consolidation  of  the  said  two  or  more 
corporations,  prescribing  the  terms  and  conditions  thereof;  the 
mode  of  carrying  the  same  into  effect;  the  name  of  the  new  cor- 
poration; the  number  of  the  directors  thereof,  which  shall  not 
be  less  than  seven;  the  time  and  place  of  holding  the  first 
election  of  directors;  the  number  of  shares  of  capital  stock  in 
the  new  corporation;  the  amount  of  each  share;  the  manner 
of  converting  the  shares  of  capital  stock  in  each  of  said  two 
or  more  corporations  into  shares  in  such  new  corporation;  the 
manner  of  compensating  stockholders  in  each  of  said  two  or 
more  corporations  who  refused  to  convert  their  stock  into  stock 
of  such  new  corporation,  with  such  other  details  as  they  shall 
deem  necessary  to  perfect  such  consolidation  of  said  corpora- 
tions; and  such  new  corporations  shall  possess  all  the  powers, 
rights,  and  franchises  conferred  upon  such  said  two  or  more 
corporations,  and  shall  be  subject  to  all  the  restrictions,  and 
perform  all  the  duties  imposed  by  the  provisions  of  this  sub- 
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division;  provided,  that  all  stockholders  in  either  of  such  cor- 
porations shall  be  paid  the  market  value  of  said  stock  at  the 
date  of  such  consolidation." 

This  is  section  18  of  an  act  passed  by  the  territorial  legisla- 
ture, entitled  "  An  act  to  create  and  regulate  railroad  compa- 
nies," approved  February  8,  1864,  and  is  section  89  of  chapter 
25  of  the  Revised  Statutes  of  1866. 

The  act  including  this  provision  was  copied  substantially 
from  the  statute  of  Ohio  of  1851,  ''relating  to  railroad  com- 
panies": 2  Curwen,  1075.  The  construction  of  this  section 
was  before  the  supreme  court  of  Ohio  in  State  v.  Vanderbilt,  37 
Ohio  St.  590,  where  it  was  held  that  the  word  "  continuously," 
in  the  section  above  quoted,  was  a  restriction  upon  the  power 
to  consolidate,  and  that  this  right  existed  only  where  the  lines 
when  consolidated  would  form  one  continuous  line  over  which 
freight  and  passengers  might  be  carried  without  transfer,  and 
that  it  did  not  apply  to  roads  which  when  united  would  not 
form  a  continuous  line.  The  court  say:  '' The  attorney-general 
says,  and  the  record  supports  the  statement,  that  these  roads 
are  '  for  sixty  miles  lying  parallel  and  near  to  each  other.' 
That  they  are,  indeed,  in  the  largest  sense,  parallel  and  com- 
peting roads,  seems  to  be  beyond  dispute,  and  it  may  be  fairly 
inferred  from  the  record  that  a  leading  object  in  making  the 
consolidation  was  to  destroy  that  competition.  That  being 
true,  the  lines  of  these  roads  are  not,  in  my  judgment,  'so 
constructed  as  to  admit  the  passage  of  burden  or  passenger 
cars  over  two  or  more  of  such  roads  continuously,'  within  the 
proper  meaning  of  section  3379.  That  the  mere  physical 
ability  to  pass  cars  from  one  road  to  the  other  satisfies  the 
statute,  is  a  construction  of  it  which  is  wholly  inadmissible, 
for  the  provision  requiring  such  connection  would  be  without 
meaning.  In  imposing  that  restriction  upon  consolidation,  the 
legislature  intended,  not  merely  that  the  physical  fact  should 
exist,  but  that  such  consolidation  should  only  be  made  for  the 
very  purpose  of  passing  freight  and  passengers  over  both  lines, 
or  some  material  parts  thereof  not  necessarily  in  a  direct  or 

straight  line,  but  continuously Consolidation  for  the 

transportation  of  freight  and  passengers  continuously  is  a 
thing  which  the  legislature  might  well  desire  to  encourage,  as 
it  maybe  advantageous  alike  to  the  public  and  the  companies; 
but  corporations  have  power  only  as  granted  by  the  general 
assembly;  and  where  companies  situated  as  these  are,  being 
parallel  and  competing,  claim  that  authority  to  consolidate 
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has  been  granted  to  them,  they  must  be  able  to  point  to  words 
in  the  statute  which  admit  of  no  other  reasonable  construction, 
for  it  will  not  bo  assumed  that  the  law-making  power  has  au- 
thorized the  creation  of  a  monopoly  so  detrimental  to  the  pub- 
lic interest.     But  the  statute  contains  no  such  words." 

This  decision,  in  our  view,  states  the  law  correctly,  and  the 
statute  only  authorizes  the  consolidation  of  two  lines  of  rail- 
way where  the  lines  thus  consolidated  will  form  one  con- 
tinuous railroad.  As  the  Atchison  and  Nebraska  City  railroad 
and  the  Atchison,  Lincoln,  and  Columbus  railroad,  when  con- 
solidated, would  form  one  continuous  line,  the  statute  author- 
ized such  consolidation;  that  part  of  the  line,  however,  in 
Nebraska  is  held  by  said  company  as  a  Nebraska  corporation, 
while  that  in  Kansas  is  held  as  a  Kansas  corporation,  under 
the  laws  of  that  state. 

Section  94,  chapter  16,  of  the  Compiled  Statutes,  provides 
that  "any  railroad  company  heretofore  or  hereafter  incor- 
porated may,  at  any  time,  by  means  of  subscription  to  the 
capital  stock  of  any  other  company,  or  otherwise,  aid  such 
company  in  the  construction  of  its  railroad  for  the  purpose  of 
forming  a  connection  of  said  last-mentioned  road  with  the 
road  owned  by  the  company  furnishing  such  aid;  or  any  rail- 
road company  existing  in  pursuance  of  law  may  lease  or  pur- 
chase any  part  or  all  of  any  railroad  constructed  by  any  other 
company,  if  said  company's  lines  of  said  road  are  continuous 
or  connected  as  aforesaid,  upon  such  terms  and  conditions  as 
may  be  agreed  on  between  said  companies  respectively;  or 
any  two  or  more  railroad  companies  whose  lines  are  so  con- 
nected may  enter  into  an  arrangement  for  their  common  ben- 
efit consistent  with  and  calculated  to  promote  the  objects  for 
which  they  are  created;  provided,  that  no  such  aid  shall  be 
furnished,  nor  any  purchase,  lease,  or  arrangement  perfected, 
until  a  meeting  of  the  stockholders  of  each  of  said  companies 
shall  have  been  called  by  the  directors  thereof,  at  such  time 
and  place  and  in  manner  as  they  shall  designate,  and  the 
holders  of  at  least  two  thirds  of  the  stock  of  such  company, 
represented  at  such  meeting,  either  in  person  or  by  proxy,  and 
voting  thereat,  shall  have  assented  thereto." 

It  will  be  observed  that  the  authority  of  one  company  to  aid 
another  in  the  construction  of  its  railroad  is  for  the  purpose 
of  making  connection  between  the  two  roads.  That  is,  the 
two  roads  when  connected  must  form  a  continuous  line.  It 
will  alec  be  observed  that  the  right  of  any  company  to  lease 
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or  purchase  any  part  or  all  of  any  railroad  constructed  by 
any  other  company  is  limited  to  cases  Avhere  the  purchasing 
company's  line  and  the  road  purchased  are  continuous  or 
connected.  If  the  line  purchased  or  leased  does  not  form  a 
connected  or  continuous  lino  with  the  road  owned  by  the  com- 
pany purchasing  or  leasing  the  same,  there  is  no  power  given 
by  statute  to  either  make  a  lease  of  said  railway  or  hold  un- 
der the  same.  This  was  the  state  of  the  law  in  1871,  when 
these  companies  were  organized  and  consolidated,  and  the 
statute  has  remained  in  that  form  until  the  present  time. 

Section  2,  article  2,  chapter  72,  of  the  Compiled  Statutes, 
provides  "  that  it  shall  be  competent  and  lawful  for  any  rail- 
road company  heretofore  incorporated  or  organized,  or  which 
may  bo  hereafter  incorporated  or  organized,  under  the  laws  of 
an  adjoining  state,  and  which  shall  have  extended  its  railroad 
into  this  state,  or  have  become  a  corporation  of  this  state  un- 
der the  laws  thereof,  to  mortgage,  lease,  or  sell  that  part  of  its 
railroad,  and  the  property,  rights,  privileges,  and  franchises 
connected  therewith,  situated  in  this  state,  to  any  railroad  in 
this  state,  and  the  railroad  company  making  such  purchase 
shall  thereupon  become  vested  with  all  the  property,  rights, 
privileges,  and  franchises  of  the  company  making  such  sale, 
and  pertaining  to  the  said  railroad  so  sold,  and  shall  be  au- 
thorized to  locate,  construct,  and  complete,  maintain,  and 
operate  the  railroad  thus  purchased,  and  may  receive,  hold, 
and  convey  all  the  municipal  aid,  endowments,  and  property 
of  any  kind  whatsoever,  upon  complying  with  the  terms  and 
conditions  upon  which  the  same  were  to  be  had,  as  fully  and 
to  the  same  extent  as  the  railroad  company  making  such  sale 
could  have  done,  had  no  such  sale  been  made." 

This  act  was  passed  in  1881,  and  the  section  only  applies 
to  corporations  of  an  adjoining  state  which  shall  have  ex- 
tended their  railroad  into  this  state  and  become  corporations 
under  the  laws  thereof,  to  mortgage,  lease,  or  sell  that  part  of 
their  railroad  situated  within  this  state  to  a  railroad  company 
within  the  state.  This  section  does  not  repeal  sections  89  and 
94  of  chapter  16  of  the  Compiled  Statutes.  Nor  does  it  au- 
thorize a  railway  to  lease  its  entire  line,  that  out  of  the  state 
as  well  as  that  within.  That  statute  therefore  does  not  apply 
to  nor  aid  this  case.  So  far  as  the  power  to  lease  is  concerned, 
requiring  the  lines  to  be  continuous,  chapter  58  of  the  Session 
Laws  of  1887  contains  certain  provisions  as  to  the  power  to 
purchase  or  lease  railways,  which  need  not  be  noticed,  as  it 


176  State  v.  Atchison  etc.  R.  R.  Co.      [Nebraska, 

has  no  application  to  the  case  at  bar.  The  second  section  of 
the  act  contains  a  provision  for  the  ratification  of  prior  leases 
and  consolidations,  which  at  the  most  can  only  legalize  acts 
done  in  good  faith  where  there  was  a  want  of  full  power  to 
perform  the  same,  but  does  not  apply  to  cases  where  leases 
were  made  or  consolidations  effected  against  the  inhibitions  of 
the  statute.  The  lease  of  the  defendant  therefore  is  not  vali- 
dated or  aided  by  that  statute. 

To  justify  the  defendant  in  leasing  its  line  to  the  Burling- 
ton and  Missouri  Railroad  Company,  it  must  be  able  to  point 
to  the  exact  statute  granting  such  authority,  which  it  has 
failed  to  do:  Penn.  Co.  v.  St.  Louis,  Alton,  and  Tcrre  Haute 
R.  R.,  118  U.  S.  294.  In  the  opinion  of  the  majority  of  the 
court  in  that  case,  it  is  said:  "We  think  it  may  be  stated,  as 
the  just  result  of  these  cases,  and  on  sound  principle,  that 
unless  specially  authorized  by  its  charter,  or  aided  by  some 
other  legislative  action,  a  railroad  company  cannot,  by  lease 
or  any  other  contract,  turn  over  to  another  company  for  a  long 
period  of  time  its  road  and  all  its  appurtenances,  the  use  of 
its  franchises,  and  the  exercise  of  its  powers,  nor  can  any 
other  railroad  company,  without  similar  authority,  make  a 
contract  to  receive  and  operate  such  road,  franchises,  and 
property  of  the  first  corporation,  and  that  such  a  contract  is 
not  among  the  ordinary  powers  of  a  railroad  company,  and  is 
not  to  be  presumed  from  the  usual  grant  of  powers  in  a  rail- 
road charter."  This,  in  our  view,  is  a  correct  statement  of  the 
law. 

In  Thomas  v.  Railroad  Company,  101  U.  S.  71,  a  railroad 
company  in  New  Jersey  had  leased  its  road,  franchises,  and 
property  for  a  period  of  twenty  years,  giving  the  lessee  com- 
plete control  thereof,  and  received  as  rent  one  half  the  gross 
sum  collected  by  the  lessee  from  the  operation  of  the  road. 
The  decision  turned  upon  the  power  of  the  company  under  its 
corporate  authority  to  make  the  lease.  The  lessee  insisted 
that  a  corporation  may,  as  at  common  law,  do  an  act  which  is 
not  either  expressly  or  impliedly  prohibited  by  its  charter. 
To  this  the  court  responded:  "  We  do  not  concur  in  this  propo- 
sition. We  take  the  general  doctrine  to  be  in  this  country, 
though  there  may  be  exceptional  cases  and  some  authorities 
to  the  contrary,  that  the  powers  of  corporations  organised 
under  legislative  statutes  are  such,  and  such  only,  as  those 
statutes  confer.  Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much   granted  as  what  is 
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expressed,  it  remains  that  the  charter  of  a  corporation  is  the 
measure  of  its  powers,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others." 

The  doctrine  as  above  stated  meets  our  hearty  approval.  If 
the  allegations  of  the  information  are  true,  —  and  they  are  to 
be  so  considered  on  demurrer  to  the  information,  —  the  de- 
fendant induced  the  people  along  its  line,  from  the  Kansas 
border  to  the  city  of  Lincoln,  to  grant  liberal  aid  for  the  con- 
struction of  the  road.  Every  piece  of  land  subject  to  taxa- 
tion in  the  counties  along  the  line  of  said  road  is  practically 
mortgaged  by  the  issuing  of  bonds  to  aid  in  building  it.  The 
interest  has  presumably  been  paid  on  these  bonds  to  the  pres- 
ent time;  many  of  the  settlers  along  such  road  when  tlie 
bonds  were  issued  were  pioneers,  struggling  with  the  hardships, 
poverty,  privations,  and  diflQculties  incident  to  a  new  country. 
To  many  of  them,  no  doubt,  the  taxes  necessary  to  meet  the 
interest  and  amount  required  for  the  sinking  fund  have  been 
a  burden,  and  by  every  one  the  tax  was  voted  to  aid  in  con- 
structing and  operating  an  independent  line  of  railway.  That 
was  the  contract  of  the  parties,  and  the  state  would  be  dere- 
lict in  its  duties  if  it  did  not  compel  an  observance  on  the 
part  of  the  defendant  of  its  duties.  The  defendant,  however, 
having  obtained  this  bonus,  sought  to  surrender  all  its  powers, 
rights  and  franchises  to  another  corporation  for  the  period  of 
999  years.  So  far  as  the  defendant  is  concerned,  it  has  ceased 
to  operate  a  railroad,  and  the  charge  of  misuser  and  non-user 
plainly  appears  on  the  face  of  the  record. 

It  is  not  the  policy  of  the  law  to  allow  a  railroad  company, 
organized  as  an  independent  line,  to  procure  aid  on  every  hand 
in  that  character,  and  after  the  road  is  completed  sell  out  to 
the  highest  bidder.  Honorable  and  fair  dealing  are  as  essen- 
tial in  the  dealings  of  a  railroad  corporation  with  individuals 
and  the  public  in  the  construction  and  operation  of  its  road 
as  between  individuals  in  the  ordinary  affairs  of  life.  A  rail- 
way company  cannot  be  permitted  to  act  in  bad  faith  with 
those  from  whom  it  has  received  aid  upon  certain  conditions. 
Having  received  the  consideration,  it  must  perform  on  its  part, 
and  the  parties  are  entitled  to  a  literal  compliance.  And  while 
a  lessee  in  a  proper  case,  or  assignee  or  purchaser,  will  take 
a  road  burdened  with  the  conditions,  obligations,  and  duties 
assumed  by  the  original  corporation,  yet  there  can  be  no  such 
transfer  by  lease,  assignment,  or  sale  without  express  statutory 
authority,  and  as  we  find  no  such  authority,  and  the  defend- 
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ant  lias  been  guilty  of  misuser  and  non-user  of  its  franchises, 
they  are  subject  to  forfeiture. 

Wo  have  placed  the  decision  entirely  upon  the  statute,  but 
there  are  other  grounds  which  will  now  be  noticed. 

Section  3,  article  11,  of  the  constitution,  provides  that  "no 
railroad  corporation  or  telegraph  company  shall  consolidate 
its  stock,  property,  franchises,  or  earnings,  in  whole  or  in  part, 
with  any  other  railroad  corporation  or  telegraph  company  own- 
inc;  a  parallel  or  competing  line,  and  in  no  case  shall  any  con- 
eolidation  take  place  except  upon  public  notice  of  at  least  sixty 
<3ays  to  all  stockholders,  in  such  manner  as  may  bo  provided 
l)y  law." 

Section  5  also  provides  that  "no  railroad  corporation  shall 
issue  any  stock  or  bonds  except  for  money,  labor,  or  property 
actually  received  and  applied  to  the  purposes  for  which  such 
•corporation  was  created,  and  all  stock,  dividends,  and  other 
fictitious  increase  of  the  capital  stock  or  indebtedness  of  any 
8uch  corporation  shall  be  void.  The  capital  stock  of  railroad 
corporations  shall  not  be  increased  for  any  purpose,  except 
after  public  notice  for  sixty  days,  in  such  manner  as  may  be 
provided  by  law." 

This  is  an  absolute  prohibition  against  a  railroad  corporation 
•consolidating  its  stock,  property,  franchises,  or  earnings,  in 
whole  or  in  part,  with  any  other  railroad  corporation  owning 
a  parallel  or  competing  line.  The  word  "consolidate"  is  here 
used  in  the  sense  of  join  or  unite.  The  constitutional  conven- 
tion aimed  at  practical  results.  The  character  of  the  title  of 
the  parties  operating  a  railway  is  of  but  little  moment  to  the 
general  public,  while  the  requirement  that  different  roads  shall 
•continue  to  be  competing  lines,  as  when  they  were  constructed, 
is  of  the  utmost  importance  to  all.  The  law  cannot  be  evaded, 
therefore,  by  substituting  a  lease  for  a  deed  of  conveyance.  It 
will  be  observed  that  there  are  two  classes  of  railroads  to  which 
the  prohibition  applies,  viz.,  parallel  and  competing.  As  to 
what  are  parallel  roads  is  not  now  before  the  court;  but  that 
the  defendant  was  a  competing  road  is  alleged  in  the  informa- 
tion, admitted  by  the  demurrer,  and  clearly  shown  from  the 
record.  It  was  therefore  clearly  within  the  inhibition  of  the 
constitution,  and  neither  its  stock,  franchises,  or  earnings  can 
be  joined  to  any  other  competing  line.  The  prohibition 
-against  the  joinder  of  these  prohibits  the  leasing  of  such 
Toads. 

Competition  can  only  be  had  by  securing  competing  lines, 
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and  thus  prevent  a  monopoly  in  the  operation  of  the  roads, 
and  this  it  did  by  forbidding  the  purchase  or  control  of  parallel 
or  competing  roads  under  the  same  management.  As  the  de- 
fendant was  organized  prior  to  the  adoption  of  the  constitution, 
it  is  claimed  that  it  would  not  be  subject  to  this  restriction. 
There  is  no  force,  however,  in  this  objection.  The  corporation 
was  organized  to  build  and  operate  a  railroad  from  the  Kansas 
line  to  Lincoln  and  Columbus.  That  was  the  very  purpose  of 
its  being.  It  had  no  authority  to  lease  its  road  under  the 
statute,  and  was  therefore  deprived  of  no  right,  and  the  con- 
stitutional inhibition  applies  to  it. 

The  attorneys  for  the  defendant  contend  that  section  5, 
article  11,  of  the  constitution,  applies  more  particularly  to 
stockholders.  It  has  a  much  broader  scope,  however.  It  was 
intended  to  restrict  the  issue  of  stock  and  bonds  to  the  actual 
consideration  received.  One  of  the  objects  of  the  provision 
was  to  enable  all  parties  to  know  the  actual  cost  of  all  rail- 
roads within  the  state,  so  that  the  legislature,  in  providing  for 
taxing  them  and  for  regulating  the  charges  for  transporta- 
tion of  persons  and  property  may  be  enabled  to  do  so  ad- 
visedly, and  pass  laws  which  shall  be  just  alike  to  the 
railway  companies,  the  public,  and  individuals.  In  any  view 
of  the  case,  therefore,  the  defendant's  franchises  are  subject 
to  forfeiture. 

The  court  will  not,  in  the  first  instance,  however,  declare  a 
forfeiture,  but  the  lease  will  be  declared  void. 

The  demurrer  is  overruled.  The  defendant  has  leave  to 
answer  by  the  first  day  of  the  next  term  of  court. 


Forfeiture  of  Corporate  Franchises.  —  As  commonly  expressed,  the 
franchises  of  a  corporation  may  be  forfeited  for  misuser  or  non-user,  and  the 
corporation  dissolved:  1  Bla.  Com.  *485;  2  Kent's  Com.  *305;  Angell  and 
Ames  on  Corporations,  sec.  774;  Boone  on  Corporations,  sec.  203;  Wood's 
Field  on  Corporations,  sec.  441;  Eastern  Archipelago  Co.  v.  liegina,  2  El.  &  B. 
856;  22  Eng.  L.  &  Eq.  328;  Terreti  v.  Taylm;  9  Cranch,  43,  51;  Dartmouth 
College  v.  Woodward,  4  Wheat.  659;  Paschall  v.  Whitsett,  1 1  Ala.  472;  State 
Bankv.  Stale,  1  Blaekf.  267,  275;  State  v.  New  Orleans  Gas  Light  etc.  Co.,  2 
Rob.  (La.)  529;  532;  Chesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  12.  R.,  i  Gill  & 
J.  1,  121;  Washington  etc.  Turnpike  Co.  v.  State,  19  Md.  239;  Boston  OUxsa 
Manufactory  v.  Langdon,  24  Pick.  49;  35  Am.  Dec.  292;  State  v.  Commercial 
Bank  of  Manclmter,  13  Smedes  &  M.  569;  53  Am.  Dec.  106;  State  v.  Council 
Bluffs  etc.  Ferry  Co.,  11  Neb.  354;  Slee  v.  Bloom,  5  Johns.  Ch.  366;  People  v. 
Batik  of  Hudson,  6  Cow.  217;  Bissell  v.  Michigan  etc.  R.  R.,  22  N.  Y.  268; 
Trustees  of  Mclntire  Poor  Sc/ioolv.  Zanesville  Canal  etc.  Co.,  9  Ohio,  203,  289; 
34  Am.  Dec.  440. 

There  are  four  classes  of  cases  in  which  the  question  of  forfeiture  may 
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ariae:  1.  The  charter  may  provide  that,  for  the  failure  of  the  corporation  to 
observe  certain  express  provisions  or  conditions,  the  franchises  granted  should 
be  forfeited,  and  the  corporation  dissolved;  or  2.  The  charter  may  simply 
impose  certain  express  obligations  upon  the  corporation,  without  providing 
in  so  many  words  that  a  violation  thereof  shall  bo  a  cause  of  forfeiture;  or 
3.  There  may  bo  implied  conditions  resting  upon  the  corporation  by  virtue 
of  the  acceptance  of  the  charter;  or  4.  The  corporation  may  have  violated 
some  general  statute  or  rule  of  the  common  law.  With  regard  to  the  first 
of  these  classes,  it  is  of  course  evident  that  a  cause  of  forfeiture  results  if  the 
corporation  docs  not  comply  with  the  conditions  imposed:  See  State  v.  Real 
Estate  Bank,  5  Ark.  595,  601;  41  Am.  Dec.  109,  114.  The  questions  would 
necessarily  be  one  of  interpretation  of  the  particular  provision,  and  one  of 
fact  in  determining  whether  or  not  the  provision  had  been  violated  by  the 
corporation.  In  what  way  the  forfeiture  might  be  declared  is  another  mat- 
ter.    More  difficulty  arises  with  reference  to  the  other  classes. 

Franchises  are  Subject  to  Forfeiture  for  Willful  Misuser  oa 
Non-user.  — It  is  said  to  be  a  tacit  condition  annexed  to  every  act  of  incor- 
poration that  the  franchises  arc  subject  to  forfeiture  and  the  corporation 
dissolved  for  willful  misuser  or  non-user  in  regard  to  matters  which  go  to  the 
essence  of  the  contract  between  the  corporation  and  the  state:  Angell  and 
Ames  on  Corporations,  sec.  774;  Boone  on  Corporations,  sec.  203;  2  Morawetz 
on  Corporations,  sec.  1014;  Taylor  on  Corporations,  sec.  457;  2  Waterman 
on  Corporations,  sec.  427;  Wood's  Field  on  Corporations,  sec.  441;  note  to 
Folger  v.  Columbian  Ins.  Co.,  96  Am.  Dec.  757;  Rex  v.  City  of  London  (Sir 
James  Smith's  case),  1  Show.  274,  280;  Skin.  310;  4  Mod.  52,  58;  12  Id.  17, 
18;  Rex  v.  Pasmore,  3  Term  Rep.  199,  246;  City  of  London  v.  Vanacre,  I  LA. 
Raym.  496,  498;  12  Mod.  270,  271;  Rex  v.  Orosvenor,  7  Id.  198,  199;  Eastern 
ArcJdpelago  Co.  v.  Regina,  2  El.  &  B.  856;  22  Eng.  L.  &  Eq.  328;  TerreU  v. 
Taylor,  9  Cranoh,  43,  51;  Mumma  v.  Potomac  Co.,  8  Pet.  281;  Chicago  L\ft 
Ins.  Co.  v.  Needles,  113  U.  S.  574;  StaU  v.  Tombeckbee  Bank,  2  Stew.  30,  37; 
Darnell  V.  State,  48  Ark.  321;  Slate  Bank  v.  State,  1  Blackf.  267,  275;  Stale 
▼.  New  Orleans  Oas  LigJu  etc  Co.,  2  Rob.  (La,.)  529,  532;  CJiesapeake  etc.  Canal 
Co.  V.  Baltimore  etc.  R.  R.,  4  Gill  &  J.  1,  121;  Washington  etc.  Turnpike  Co. 
V,  State,  19  Md.  239;  State  v.  Minnesota  Cent.  R'y,  36  Minn.  246;  State  v. 
Commercial  Bank  of  Mancliester,  13  Smedes  &  M.  569;  53  Am.  Dec.  106;  State 
T.  Council  Bluffs  etc.  Ferry  Co.,  11  Neb.  354;  State  v.  Farmers'  College,  32 
Ohio  St.  487,  489;  CJiinclechamoncJie  Lumber  etc.  Co.  v.  CommonweaUh,  100 
Pa.  St.  438;  and  a  provision  in  a  charter  that  the  corporation  shall  not  be 
dissolved  previous  to  the  expiration  of  its  charter,  until  all  its  debts  are  paid, 
does  not  protect  the  corporation  from  dissolution  for  a  violation  of  the  char- 
ter, the  pro^'ision  being  intended  merely  to  prevent  the  corporation  from 
dissolving  itself  before  the  expiration  of  its  charter  without  paying  its  debts: 
State  Bank  v.  Stale,  1  Blackf.  267.  So  a  constitutional  provision  "that  no 
man's  property  shall  be  taken  for  public  use  without  the  consent  of  his  rep- 
resentatives," docs  not  prohibit  a  judgment  of  seizure  of  the  franchises  of  a 
corporation  for  a  violation  of  the  charter,  let  the  effect  upon  private  property 
be  what  it  may:  Id.  And  a  state  legislature  is  authorized,  in  the  proper 
exercise  of  the  police  power,  to  adopt  such  necessary  legislation  and  regula- 
tions as  will  effectually  protect  the  community  from  losses  suid  injury  inci- 
dent to  a  public  business  conducted  by  a  corporation,  where  such  business 
hag  become  hazardous,  and  will  probably  result  in  financial  distress  to  those 
who,  in  ignorance  of  the  condition  of  the  corporation,  deal  with  it;  and 
therefore  the  legislature  may  pass  a  law  providing  for  the  dissolution  of  ex- 
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wting  insurance  companies,  on  judicial  inquiry,  when  the  auditor  of  the 
state,  upon  examination,  shall  bo  of  tho  opinion  that  their  condition  is  such 
as  to  render  their  further  continuance  in  business  hazardous  to  those  insured 
therein:    Ward  v.  Farwdl,  97  111.  594. 

It  is  sometimes  said  that  tho  franchises  of  a  corporation  may  be  forfeited 
for  the  failure  to  comply  with  conditions  precedent  to  its  organization;  but 
properly  speaking,  the  forfeiture  of  a  franchise  presupposes  a  franchise 
validly  existing,  and  consequently  there  can  be  no  forfeit<ire  except  for  the 
breach  of  a  -condition  subsequent.  "By  the  failure  to  perform  condition* 
precedent,  a  right  may  be  defeated  or  prevented  from  vesting,  but  it  is  not 
forfeited  except  for  tho  non-performance  of  conditions  subsequent ":  Com- 
mercial  Bank  of  Natchez  v.  State,  6  Smedes  &  M.  599,  613,  per  Sharkey,  C.  J. 
And  on  the  same  principle,  proceedings  to  vacate  the  charter  of  a  corpora- 
tion for  non-user  cannot  be  sustained,  where  tho  non-user  complained  of 
was  simply  an  omission  on  the  part  of  the  corporators  named  in  the  act  of 
incorporation  to  organize  under  it:  State  v,  Simonton,  78  N.  C.  57. 

Courts  Proceed  wrrn  CAtrrioN  in  Proceedings  to  Declare  Fokfeit- 
URES.  —  It  is  not  every  excess  of  power,  nor  every  omission  of  duty,  that  is 
a  cause  of  forfeiture  of  the  charter  of  a  corporation:  HarHs\.  Mississippi  VaU 
ley  etc.  li.  R.,  51  Miss.  602;  State  v.  Royalton  etc.  Turnpike  Co.,  11  Vt.  431, 
432;  CJiesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  R.  E.,  i  Gill  &  J.  1,  107;  Com- 
missioners for  Frederick  Female  Seminaiy  v.  State,  9  Id.  379,  404.  Courts  act 
with  extreme  caution  in  proceedings  which  have  for  their  object  the  forfeiture 
of  corporate  franchises;  and  a  forfeiture  will  not  be  declared  except  under 
the  express  provisions  of  the  charter,  or  for  a  plain  misuse  or  non-use  of 
powers,  by  which  the  corporation  fails  to  fulfill  the  design  and  purpose  of  ita 
organization:  State  v.  Farmer's  College,  32  Ohio  St.  487,  489;  State  v.  Com- 
mercial Bank  of  Cincinnati,  10  Ohio,  535;  Harrisv.  Mississippi  Valley  etc.  R.  R., 
51  Miss.  602;  CMcago  City  R'y  v.  People,  73  111.  541;  State  v.  Real  Estate  Bank, 
5  Ark.  595,  602;  41  Am.  Dec.  109,  114;  State  v.  Sociite  Ripublicaine,  9  Mo. 
App.  114;  and  in  order  that  the  courts  may  proceed  with  the  requisite  cau- 
tion, it  is  necessary  that  the  information  should  state  with  precision  every 
fact  which  constitutes  tlie  abuse  of  the  franchises  complained  of:  Harris  v. 
Mississippi  Valley  etc.  R.  R.,  51  Miss.  602,  608;  and  that  the  allegations  which 
are  relied  upon  to  establish  a  judgment  of  forfeiture  should  bo  supported  by 
such  evidence  as  leaves  no  doubt  of  their  truth:  People  v.  Oakland  County 
Bank,  1  Doug.  (Mich.)  282,  284. 

If  a  corporation  is  found  guilty  of  acts  or  omissions  which  are  expressly 
declared  to  be  a  cause  of  forfeiture  of  its  franchises,  plainly  a  court  has  no 
discretion  to  refuse  such  a  judgment:  State  v.  Oberlin  Building  and  Loan  As- 
sociation, 35  Ohio  St.  258;  State  v.  Pennsylvania  etc.  Canal  Co.,  23  Id.  121; 
State  v.  Minnesota  Central  R'y,  36  Minn.  246,  258;  People  v.  Fislikill  etc.  Plank 
Road  Co.,  27  Barb.  445;  People  v.  Northern  R.  R.,  53  IJ.  98;  but  in  other 
cases  the  court  is  vested  with  a  discretion,  and  may  refuse  a  judgment  of 
ouster,  if,  in  its  opinion,  the  interests  of  the  public  do  not  require  such  a  judg- 
ment: Stale  V.  Oberlin  Building  and  Loan  Association,  35  Ohio  St.  258;  State  v. 
People's  Mut.  Ben.  Ass'n,  42  Id.  579;  State  v.  Minnesota  Central  R'y,  36 
Minn.  246,  258;  State  v.  Crawfordsville  etc.  Turnpike  Co.,  102  Ind.  283,  289; 
State  V.  Essex  Bank,  8  Vt.  489;  and  where  a  statute  provides  that  instead  of 
a  judgment  of  ouster  from  a  franchise  for  an  abuse  thereof,  unless  the  court 
is  of  the  opinion  that  the  public  good  demands  such  judgment,  a  fine  may  be 
assessed,  it  was  held  that  where  the  omission  of  duty  was  of  minor  impor- 
tance, the  alternative  of  a  fine  may  properly  be  considered,  but  when  the 
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non-perfonnance  was  of  the  very  thing  the  performance  of  which  waa  the 
pnrpose  and  object  for  which  the  company  waa  instituted,  then  a  jndgment 
of  ouster  should  be  imposed:  People  v.  KankcUxe  Improvement  Co.,  103  III.  491. 
If,  however,  a  cause  of  forfoiturc  exists,  thu  hardship  upon  the  corporatioa 
of  enforcing  it  is  uo  reason  why  it  should  not  bo  enforced:  Id.  491,  510.  In 
those  jurisdictions  whore  tho  attorney -general  is  first  required  to  obtain  leave 
of  court  to  file  an  information  against  a  corporation,  such  a  proceeding  also 
necessarily  implies  that  tho  granting  of  leave  is  in  the  sound  discretion  of 
tho  court  to  which  application  is  made:  AUornep-Oeneralv.  Eiie  etc.  R.  R.,55 
Mich.  16,  21;  PeopU  v.  North  Clucago  li'y,  88  111.  637. 

Substantial  Performancb  of  Condition.s  is  All  that  is  Requiked.  — 
Again,  a  substantial  performance  of  conditions  imposed  upon  a  corporation 
is  all  that  is  required:  People  v.  Kuigaton  etc.  Turnpike  Road  Co.,  23  Wend. 
193;  35  Am.  Dec.  651;  People  v.  FiahhU  etc.  Plank  Road  Co.,  27  Barb.  445; 
People  V.  WilUanui)ur(jh  Turnpike  Road  etc.  Co.,  47  N.  Y.  580;  Commercial 
Bank  qf  Natchez  v.  State,  6  Smedes  &  M.  599,  623;  SUiU  v.  Wooil,  84  Mo.  378; 
8taU  V.  Farmer's  College,  32  Ohio  St.  487;  CJucayo  CUy  R'y  Co.  v.  Story,  73 
ni.  541;  ITarria  v.  Misgisnippi  Valley  etc.  R.  /?.,  51  Miss.  602,  609.  "The  law 
requires  but  a  substantial  compliance  with  conditions,  and  it  is  not  rigid  in 
enforcing  forfeitures;  yet  if  the  utility  of  the  corporatiou  be  lessened,  or  if 
an  injury  result  to  the  public  by  an  act  whicli  it  is  not  authorized  to  do,  it  is 
a  forfeiture  ":  Commercial  Bank  of  Natchez  y.  State,  mpra.  "Slight  devi- 
ations from  the  provisions  of  a  charter  would  not  necessarily  bo  either  an 
abuse  or  a  misuser  of  it,  and  would  therefore  bo  no  ground  for  its  annulment, 
although  it  would  be  competent  for  tho  crown,  by  apt  words,  to  make  the 
continuance  of  the  charter  conditional  upon  tho  strict  and  literal  performance 
of  them":  Eastei-n  Archipelago  Co.  v.  Regina,  2  El.  &  B.  856,  870;  22  Eng.  L. 
&  Eq.  328,  338,  per  Martin,  B.  Yet,  while  slight  deviations  from  the  pro- 
visions of  a  charter  should  not  occasion  a  forfeiture,  if  tho  grand,  leading 
conditions  and  restrictions  have  been  violated,  there  can  be  no  question  that 
the  franchises  are  thereby  forfeited:  State  Bank  v.  State,  1  Blackf.  207,  275. 
This  rule  that  a  substantial  compliance  with  the  conditions  of  a  grant  of  cor- 
porate franchises  is  all  that  is  necessary  should  be  applied  with  caution. 
Thus  in  the  case  of  Stale  v.  Wood,  84  Mo.  378,  it  was  held  that  where  a  cor- 
poration was  required  by  statute  to  have  paid  up  one  half  its  capital  stock 
"in  lawful  money  of  the  United  States,"  it  w<i3  sufiicient  if  the  corporatioa 
received  property  in  payment  the  market  value  of  which  was  greater  than 
the  par  value  of  the  stock,  —  a  decision  of  questionable  correctness. 

PcBLic  MUST  UAVE  Intere-st  IN  AcT.s  OR  0MIS.SI0N3. — Furthermore, 
only  such  acts  or  omissions  are  a  cause  of  forfeiture  as  concern  matters  which 
are  of  the  essence  of  the  contract  between  the  state  and  the  corporation,  or  in 
other  words,  in  which  tho  pul)lic  liave  an  interest:  Commercial  Bank  of  Natclia 
v.  State,  6  Smedes  &  M.  599,  617;  Attorney-General  v.  Petersburg  etc.  R.  R.,  6 
Ired.  456,  409;  Harris  v.  Mlssiss'ipipi  Valley  etc.  R.  R.,  51  Miss.  002,  605;  State 
V.  Council  Bluffs  etc.  Ferry  Co.,  11  Neb.  354,  356;  Thompson  v.  People,  23 
Wend.  538,  581;  State  v.  Real  E.date  Bank,  5  Ark.  595,  601;  41  Am.  Dec. 
109,  114;  State  v.  Minnesota  Central  R'y,  30  Minn.  240,  258;  SUUe  v.  Minne- 
Hota  Thrasher  Mj'g.  Co.,  Minn.  Sup.  Ct.,  March  7,  18S9.  No  cause  of  forfeit- 
ure arises  from  tlie  violation  of  provisions  of  a  charter  which  are  simply 
intended  to  apply  to  the  internal  government  of  tlie  corporation.  Thus  in 
Commercial  Bunk  of  Natchez  v.  Sliitc,  supra,  Sharkey,  C.  J.,  says:  "In  the 
construction  of  cliarters,  a  distinction  must  be  observed  between  those  pro- 
visions which  are  intended  to  apply  merely  to  the  internal  government  of 
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the  corporation,  and  those  which  impose  positive  conditions,  restrictions,  or 
duties,  in  which  the  public  interest  is  involved.  For  a  violation  of  the  lat- 
ter a  forfeiture  occurs,  but  not  so  with  regard  to  the  former."  "The  publio: 
must  have  an  interest  in  the  act  done  or  omitted  to  be  done,"  says  Siinrall,. 
J.,  in  Harris  v.  Mississippi  Valley  etc.  R.  R.,  supra,  "If  it  is  confined  ex- 
clusively to  the  corporation,  and  in  no  wise  aflfects  the  community,  it  should 
not  be  considered  as  of  those  conditions  upon  which  the  grant  is  made.** 
Nor  can  a  forfeiture  be  decreed  for  the  violation  by  a  corporation  of  a  mere- 
legal  duty,  which  may  be  redressed  by  ordinary  process  of  law:  State  v.  Reat 
Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109,  118;  CommonweaWi  v.  Alleghen^f-- 
Bridge  Co.,  20  Pa.  St.  185.  Thus  the  fact  that  a  banking  corporation  ha» 
failed  to  pay  interest  on  state  bonds  is  no  cause  of  forfeiture:  State  v.  Reat 
Estate  BaiiK,  supra;  and  where  an  act  requires  the  banks  in  a  certain  city  to 
settle,  and  pay  in  gold  and  silver,  the  balances  duo  to  one  another,  if  one  ux- 
whoso  favor  the  right  exists  chooses  to  waive  it,  the  state  cannot  complaii^ 
without  showing  some  injury  resulting  therefrom  to  the  community:  State: 
V.  New  Orleans  Gas  LigM  etc.  Co.,  2  Rob.  (La.)  529. 

Willful  Abuse  or  Improper  Neglect  is  Necessary.  —  It  is  a  further 
rule  that,  to  work  a  forfeiture  of  the  franchises  of  a  corporation,  there  musk 
be  a  willful  abuse  or  improper  neglect,  and  something  more  than  accidental 
negligence,  excess  of  power,  or  mistake  in  the  mode  of  exercising  an  aknowl- 
edged  power:  Angell  and  Ames  on  Corporations,  sec.  77G;  Boone  on  Copora- 
tions,  sec.  203;  2  Moraw.etz  on  Corporations,  sec.  1028;  2  Waterman  om 
Corporations,  sec.  427;  Wood's  Field  on  Corporations,  sec.  444;  People  v.. 
Bristol  etc.  Turnpike  Road  Co.,  23  Wend.  222,  236;  Stale  v.  Merc/iants'  Ins.  <&■ 
T.  Co.,  8  Humph.  235;  Harris  v.  Mississippi  Valley  etc.  R.  R.,  51  Miss.  602;: 
Attorney -General  v.  Erie  etc.  R.  R.,  55  Mich.  15,  22;  Central  etc.  R.  R.  v.  Peo- 
pie,  5  Col.  39,  46;  State  v.  Rio  Grande  R.  R.,  41  Tex.  217;  State  v.  Pipher,  2» 
Kan.  127,  131;  C/iesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  R.  R.,  4  Gill  &  J. 
1,  107;  State  v.  Soci6t6  Ripublicaiiie,  9  Mo.  App.  114,  119.  "It  must  be,  io. 
some  sense  or  other,"  says  Senator  Verplanck  in  Thompson  v.  People,  23^ 
Wend.  537,  582,  "a  'misdemeanor'  in  violation  of  the  triut ";  and  see  also> 
State  V.  Real  Estate  Bank,  5  Ark.  595,  601;  41  Am.  Dec.  109,  114.  Acts  of  a. 
corporation,  therefore,  which  would  otherwise  be  a  cause  of  forfeiture  of  its- 
charter,  will  not  be  so  held  when  done  in  good  faith:  State  v.  Consolidation- 
Coal  Co.,  46  Md.  1,  14;  and  no  mere  intention  or  purpose  in  a  corporation  to 
violate  its  charter  can  constitute  a  cause  of  forfeiture:  Commonwealth  v. 
Pittsburg  etc.  R.  R.,  58  Pa.  St.  26.  But  willful  neglect  does  not  "imply 
criminality,  but  must  be  construed  to  mean  permissive,  voluntary  neglect  "t 
Washington  etc.  Turnpike  Co.  v.  State,  19  Md.  239,  295;  nor  need  the  neglect 
or  refusal  of  a  corporation  to  perform  the  duties  enjoined  by  the  charter  pro^- 
ceed  from  a  bad  or  corrupt  motive  even,  but  it  is  enough  if  they  be  design- 
edly omitted:  People  v.  Kingston  etc.  Turnpike  Road  Co.,  23  Wend.  193;  35- 
Am.  Dec.  551.  If,  however,  a  corporation  deliberately  abandons  a  salutary- 
rule  prescribed  by  its  charter  for  the  benefit  of  the  public,  and  substitute* 
another  rule  for  the  transaction  of  its  business  in  violation  of  the  terms  ofi 
its  charter,  it  is,  of  course,  a  sufficient  cause  of  forfeiture:  Slate  v.  Commer- 
cial Bank  of  Manchester,  33  Miss.  474.  Where  a  statute  concerning  plank- 
road  corporations  provides  that  "no  act  or  omission  on  the  part  of  any  such 
company,  or  of  its  stockholders  or  ofiicers,  shall  work  a  forfeiture  of  its  cor- 
porate power  or  franchises,  unless  the  same  was  willful  and  malicious,"  what- 
ever acts  of  the  company  are  willful,  and  done  with  an  intention  contrary  to 
its  duty  and  forbidden  by  its  charter,  are  not  waived,  while  mere  negligence^ 
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•inglfc  acts  of  non-feasance,  or  omissions  proceeding  from  inadvertence  and 
without  design,  are  forgiven  by  the  statute:  People  v.  Fishldlletc.  Plank  Road 
Co.,  27  Barb.  445.  The  information  shonld  allege  that  the  acta  complained 
of  were  willfully  done  or  designedly  omitted  by  the  corporation:  llarria  v. 
MissUsippi  Valley  etc.  R.  R.,  61  Miss.  002,  COO;  StaU  v.  Columbia  etc  Turn- 
pike  Co.,  2  Sneed,  254. 

It  should  here  be  noticed  that  the  corporation  is  answerable,  so  far  as  its 
franchises  are  in  question,  for  the  misconduct  of  its  governing  body  in  the 
management  of  its  concerns  within  their  proper  sphere:  Stale  Bank  v.  State, 
1  Blackf.  207;  although  the  mere  neglect  of  an  officer  to  comply  with  a  con- 
dition of  the  act  under  which  a  corporation  was  organized,  or  even  his  positive 
refusal  so  to  do,  when  such  refusal  was  without  the  knowledge  or  consent  of 
the  managing  body,  should  not  work  a  forfeiture:  State  v.  Seneca  County 
^anil,  5  Ohio  St.  171,  173. 

A  single  act  of  abuse  or  willful  non-feasance  may,  furthermore,  be  insisted 
upon  as  a  ground  of  forfeiture:  People  v.  Bristol  etc.  Turnpike  Road  Co.,  23 
Wend.  222,  245,  252;  People  v.  Hillsdale  etc.  Turnpike  Road  Co.,  23  Id.  254; 
Commonwealth  v.  Tenth  Massachusetts  Turnpike  Corp.,  11  (.^ush.  171,  177; 
Commercial  Dank  qf  Natdicz  v.  State,  0  Smedes  &  M.  599,  023;  although  some 
cases  intimate  that  the  acts  or  omissions  must  bo  repeated  or  continued: 
State  y.  Pipher,  28  Kan.  127,  131;  State  v.  Council  Bluffs  etc.  Ferry  Co.,  11 
Neb.  354,  350;  State  v.  Royalton  etc.  Turnpike  Co.,  11  Vt.  431,  432. 

Effect  of  Imposing  Penalty  for  Act  or  Omi-ssion.  —  It  has  been  held 
that  if  the  charter  of  a  banking  corporation  imposes  a  penalty  in  case  of  the 
suspension  of  specie  payments,  the  legislature,  by  so  providing,  indicates  an 
intent  that  a  forfeiture  shall  not  ensue  from  that  cause:  Stale  v.  Commercial 
Bank  of  Cincinnati,  10  Ohio,  635;  State  v.  Real  Estate  Bank,  5  Ark.  595;  41 
Am.  Dec.  109;  Stale  v.  TomheckJiee  Bank,  2  Stew.  30;  and  where  a  charter 
imposes  on  the  proprietors  of  a  bridge  across  navigable  waters  a  penalty  for 
unreasonably  neglecting  to  raise  the  draw,  any  neglect  of  such  kind  would 
subject  the  proprietors  to  such  penalty,  but  would  not  operate  as  a  forfeiture 
of  the  franchise:  Commonwealth  v.  Breed,  4  Pick.  400.  So  the  fact  that  a 
corporation  has  made  no  publication,  as  required  by  its  charter,  showing  the 
amount  of  capital,  the  proportion  paid  in,  and  the  amount  of  existing  debts, 
is  not  to  be  visited  by  a  forfeiture  of  its  charter,  wliere,  for  the  failure  to  do 
BO,  it  is  provided  that  tlie  trustees  sliall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  miglit  be  contracted 
before  such  report  should  be  made:  Baker  v.  Backus,  32  111.  79;  nor  is  the 
fact  that  one  half  of  the  capital  stock  of  a  corporation  was  not  paid  in,  as 
required  by  the  charter,  within  one  year  from  the  organization  of  the  com- 
pany, a  ground  of  forfeiture,  where  the  stockholders  are  made  individually 
liable  to  creditors  for  all  debts  and  contracts  made  by  the  companj',  until 
the  whole  amount  of  the  capital  stock  should  be  paid  in,  and  a  certificate 
thereof  filed  with  and  recorded  by  the  county  clerk:  Id.;  nor  is  the  fact 
that  a  corporation  fails  to  keep  in  its  office  an  alphabetical  list  of  its  stock- 
holders, showing  their  residences,  number  of  shares,  and  amount  of  stock 
paid  in,  as  required  by  the  charter,  to  be  visited  by  a  forfeiture,  where  a 
pecuniary  penalty  is  provided  for  such  neglect:  Id.  On  the  other  hand,  it  is 
maintained  tliat  the  mere  fixing;  of  a  penalty  for  the  doing  or  omission  to  do 
some  act  does  not  prevent  the  state  from  proceeding  to  enforce  a  forfeiture. 
Thus  in  Commercial  Bank  of  Natchez  v.  State,  0  Smedes  &  M.  599,  018,  Chief 
Justice  Sharkey  says,  with  reference  to  a  provision  in  the  charter  of  a  bank- 
ing corporation,  that  upon  failure  to  pay  its  notes  on  presentation,  they  should 
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bear  interest  at  the  rate  of  twelve  and  a  half  per  cent  per  annnm:  "Th« 
charter  contains  no  direct  authority  for  suspension,  but  it  is  said  to  be  au- 
thorized, or  at  least  excused,  by  that  provision  which  gives  to  the  note- 
holder a  right  to  demand  twelve  and  a  half  per  cent  per  annum  on  notes  that 
the  bank  refused  to  pay.  This  is  believed  to  be  a  misapprehension  of  the 
effect  of  this  provision.  It  furnishes  no  implied  authority  for  the  suspension 
of  specie  payments;  it  is  but  an  indemnity  for  the  note-holder;  it  looked  to 
nothing  else  but  the  rights  of  individuals,  or,  if  it  did,  the  design  was  to 
compel  the  bank  to  do  its  duty.  Viewed  iu  this  light,  it  would  be  strange 
reasoning  to  say  that  the  means  employed  to  coerce  the  discliarge  of  a  duty 
constitute  a  good  cause  for  the  breach,  —  that  the  penalty  imposed  legalizes 
the  offense.  The  question  of  forfeiture  is  between  the  state  and  the  bank; 
the  question  of  interest  is  between  the  individual  and  the  bank.  If  the 
mere  claim  of  interest,  or  the  right  to  demand  it,  will  excuse  the  suspension, 
it  may  be  continued  for  an  indefinite  time,  and  although  the  bank  might  in 
this  way  defeat  the  great  object  of  its  creation,  a  forfeiture  could  not  be 
enforced."  In  another  case  it  is  also  held  that  although  provision  is  made 
in  the  charter  of  a  turnpike  corporation  for  the  punishment  of  the  company 
and  its  agents  if  it  should  neglect  to  keep  its  road  in  good  and  perfect  repair, 
such  provision  was  intended  to  a]]||)ly  only  to  temporary  neglect,  and  did  not 
deprive  the  state  of  its  sovereign  power  to  annul  the  grant  when  its  purposes 
have  failed  through  such  neglect:  Wasliinrjton  etc.  Turnpike  Co.  v.  State,  19 
Md.  239;  and  see  People  v.  Bristol  etc.  Turnpike  Road  Co.,  23  Wend.  222; 
People  V.  Hillsdale  etc.  Turnpike  Road  Co. ,  23  Id.  254;  State  Bank  v.  State,  1 
Blackf.  2G7,  275. 

The  question  of  the  effect  of  imposing  a  penalty  is  plainly  one  of  legislative 
intent.  If  a  penalty  is  imposed  for  an  act  or  omission,  and  tlie  charter  or 
statute  imposing  it  does  not  expressly  or  by  necessary  implication  deprive 
the  state  of  the  right  to  proceed  for  a  forfeiture,  then,  on  principle,  such  pro- 
ceedings should  not  be  cut  off.  The  reasoning  of  Mr.  Justice  Sliarkey  is 
forcible  and  cogent  to  this  effect.  Even  in  State  v.  Commercial  Bank  of  Cin- 
cinnati, supra,  it  was  admitted  that  the  siispension  of  specie  payments  might 
be  continued  long  enough,  and  be  carried  far  enough,  to  work  a  forfeiture. 

Forfeiture,  whether  Surject  to  Excuse. — The  question  may  arise 
when  a  cause  of  forfeiture  is  sliown  or  admitted,  whetlier  the  corporation 
may  offer  an  excuse  or  atonement  therefor.  In  People  v.  Bank  of  Niagara,  6 
Cow.  9G,  it  was  held  that  where  an  act  under  which  a  bank  was  incorpo- 
rated provided  that  if  the  company  should  refuse,  on  demand,  to  redeem  in 
specie  or  other  lawful  money  its  bills,  notes,  or  other  evidences  of  debt,  it 
should,  on  pain  of  forfeiture  of  its  charter,  discontinue  and  close  its  banking 
operations  until  such  time  as  it  sliould  resume  the  redemption  of  its  paper, 
it  was  a  sufficient  answer  to  proceedings  against  tlie  bank  for  tlie  forfeiture  of 
its  charter  because  of  its  insolvency,  and  the  closing  of  its  banking  opera- 
tions, that  when  the  information  was  filed  the  bank  was  again  doing  business 
and  redeeming  its  paper;  but  it  is  otherwise  held  that  where  a  cause  of  for- 
feiture has  arisen,  mere  subsequent  good  behavior  by  the  corporation  will  not 
legally  atone  therefor:  People  v.  Hillsdale  etc.  Turnpike  Road  Co.,  23  Wend. 
254,  258;  People  v.  Fishhlll  etc.  Plank  Road  Co.,  27  Barb.  445;  nothing  but  a 
waiver  by  the  legislature  will  relieve  the  corporation.  In  People  v,  Hillsdale 
ttc.  Turnpike  Road  Co.,  supra,  Cowen,  J.,  in  commenting  on  the  case  of  Peo- 
ple \.  Bank  of  Nia'jara,  supra,  says:  "  Wlicn  a  cause  of  forfeiture  has  once 
arisen,  whether  from  non-feasance  or  otherwise,  no  case  nor  dictum  can  be 
fotmd  that  it  shall  be  legally  atoned  for  by  subsequent  good  beliavior.     The 
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anthority  cited  turned  upon  the  constmction  of  a  Btatutc  providing  for  the 
particnlar  case  of  the  Niagara  Bank  stopping  payment."  It  has  been  further 
held  to  be  no  defense  to  proceedings  against  a  turnpike  corporation,  to  which 
the  state  had  granted  no  exclusive  privileges,  for  its  failure  to  keep  its  road 
and  bridges  in  repair,  that  the  state  had  incorporated  another  company,  was 
in  part  managing  it  and  largely  proGting  by  it,  and  in  consequence  thereof 
the  revenues  of  the  first  company  were  so  far  lessened  that  it  could  observe 
its  charter  no  better  than  it  did:  Turnpike  Co.  v.  State,  .3  Wall.  210.  If  an 
act  or  omission  is  expressly  declared  to  be  a  cause  of  forfeiture,  obvionsly  no 
excuse  for  the  forfeiture  should  be  admitted:  PeopUv.  Northern  Jt.  li.,  63 
Barb.  98. 

Misuser  or  Non-cser  in  One  Department  of  Entire  Franchise  is  a 
cause  of  forfeiture  of  the  whole:  People  v.  Bristol  etc.  Turnpike  Road  Co.,  23 
Wend.  222,  237;  People  v.  Kankakee  Imprm-ement  Co.,  103  111.  491;  and  where 
a  corporation  holds  a  franchise  which  is  entire  in  its  character,  as  to  improve 
the  navigation  of  a  river  between  certain  designated  points,  but  with  power 
to  lease  a  portion  of  the  works,  a  lessee  of  such  portion  will  hold  subject  to 
the  risk  of  forfeiture  of  the  entire  franchise,  if  the  lessor  should  be  guilty  of 
default  with  respect  to  the  improvement  of  any  other  portion  of  the  stream: 
People  V.  Kankakee  Improvement  Co.,  supra.  The  charter,  or  other  statute, 
may,  however,  provide  that  a  forfeiture  shall  arise  with  respect  to  that  por- 
tion only  about  which  the  default  occurs:  People  v.  Jackson  etc.  Plank  Road 
Co.,  9  Mich.  285;  State  v.  St.  Paul  etc.  U.  R.,  35  Id.  222,  224;  and  a  statute, 
subsequent  to  the  charter  of  a  corporation,  and  not  assented  to  by  the  corpo- 
ration, which  subjects  the  company  to  a  total  forfeiture  for  that  which  under 
its  charter  is  a  cause  of  partial  forfeiture  only,  is  void  as  impairing  the  obli- 
gation of  a  contract:  People  v.  Jackson  etc.  Plank  Road  Co.,  supra. 

Failure  to  Observe  Express  Conditions. — It  has  been  shown  above 
that  if  an  act  or  omission  is  expressly  declared  to  bo  a  cause  of  forfeiture  of 
the  charter  of  a  corporation,  a  judgment  of  forfeiture  must  necessarily  fol- 
low in  accordance  with  the  expressed  legislative  intent,  whatever  tho  act  or 
omission  may  be.  It  would  seem,  notwithstanding,  that  even  iu  this  case 
there  must  be  willful  abuse  or  improper  neglect,  unless  a  contrary  intention 
is  manifest.  If  a  duty,  however,  is  simply  imposed  upon  a  corporation, 
without  a  further  provision  that  its  violation  shall  be  a  cause  of  forfeiture, 
then  not  only  must  there  have  been  a  willful  abuse  or  an  improper  neglect, 
but  tho  act  or  omission  must  have  been  of  the  essence  of  tho  contract  between 
tho  cori)oration  and  tho  state.  In  either  case,  unless  the  contrary  is  ex- 
pressed, a  substantial  performance  only  of  conditions  is  required. 

In  accordance  with  these  principles,  if  it  is  provided  that  if  a  corpora- 
tion shall  have  suspended  its  ordinary  and  lawful  business  for  one  year,  it 
shall  be  adjudged  to  be  dissolved,  a  compjiny  incorporated  for  the  purpose  of 
making  marine  insurances,  and  of  lending  money  upon  bottomry  and  respon- 
dentia securities,  which  has  formerly  suspended  such  business  for  more  than 
a  year,  is  liable  to  bo  dissolved,  although  in  the  mean  time  it  had  attended  to 
tho  adjustment  of  losses  upon  rioks  previously  assumed,  and  to  the  business 
of  collecting  in  and  securing  tho  corporate  funds:  Ward  v.  Sea  Ins.  Co.,  7 
Paige,  294;  Hatter  of  Jcichton  Marine  In-i.  Co.,  4  Sand.  Ch.  559.  Such  a  stat- 
ute is  i)ercmptory;  no  excuse  for  tlie  forfeiture  is  admitted:  People  v.  Xorih- 
trn  n.  /?.,  53  Barb.  98;  and  no  room  is  left  for  any  discretion  on  the  part  of 
the  court  to  release  judgment  of  forfeiture,  where  such  fact  clearly  appears: 
State  V.  Minnenota  Central  R'y,  .30  Minn.  241),  25S;  Stale  v.  Pennsylvaiua  etc. 
Canal  Co.,  23  Ohio  St.  121;  Hart  v.  Boston  etc.  R.  R.,  40  Conn.  524;  and  see 
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cams  cited  supra  under  head,  "  Courts  Proceed  with  Caution  in  Proceedings 
to  Declare  Forfeitures  ";  but,  nevertheless,  such  a  statute  is  cumulative,  and 
not  a  substitute  for  the  common-law  rule,  and  therefore,  under  proper  cir- 
cumstances, a  forfeiture  may  be  declared  for  a  suspension  for  a  less  period  of 
time:  Bradt  v.  Benedict,  17  N.  Y.  93.  In  KeUey  v.  Pfavdler  Process  Fermen- 
tation Co.,  45  Hun,  10,  19  Abb,  N.  C.  427,  the  defendant,  a  corporation 
formed  for  the  purpose  of  manufacturing,  using,  licensing,  and  selling  certain 
machines  and  appai^tus,  and  the  process  in  which  the  same  were  used,  in 
order  to  avoid  ruinous  competition  and  litigation  with  a  rival  company,  en- 
tered into  an  agreement  with  the  latter,  by  which  all  the  patents  of  both 
companies  were  assigned  to  a  new  corporation  formed  for  the  purpose,  and 
all  future  business  pooled  and  the  profits  divided,  in  certain  proportions,  be- 
tween the  two  original  companies,  but  the  defendant  kept  up  its  organization, 
its  officers  continued  to  disc  barge  their  duties,  and  it  continued  to  receive 
royalties,  issue  licenses,  and  prosecuted  and  defended  actions  to  which  it  was 
a  party.  It  was  held  not  to  have  suspended  its  ordinary  and  lawful  business, 
within  the  meaning  of  the  statute,  so  as  to  warrant  a  judgment  wof  dissolu- 
tion. Again,  the  neglect  of  a  corporation  for  more  than  one  year  to  pay  its 
debts  is  sufficient,  under  a  statute  so  providing,  to  justify  proceedings  for 
dissolution:  Kittredge  v.  Kellogg  Bridge  Co.,  8  Abb.  N.  C.  168;  and  if  a  law 
requires  at  least  a  majority  of  the  directors,  and  the  president  or  vice-presi- 
dent, treasurer,  and  secretary  of  every  railroad  company  entitled  to  the  ben- 
efits of  a  certain  act  to  reside  in  the  state,  under  penalty  of  forfeiture  of  tho 
charter,  a  failure  to  comply  with  the  law  will  result  in  a  judgment  of  forfeit- 
ure: State  V.  Southern  Paafic  Jt.  li.,  24  Tex.  80;  and  see  Staie  v.  Milwaukee 
etc  B'y,  45  Wis.  579. 

The  following  cases  illustrate  when  a  forfeiture  will  be  adjudged  for  the 
violation  by  a  corporation  of  some  obligation  expressly  imposed,  but  for 
which  a  forfeiture  is  not  specifically  provided.  If  a  banking  corporation 
fails  within  one  year  from  its  organization  to  pay  up  its  entire  capital  stock 
as  required  by  tlie  act  under  wliich  it  was  incorporated,  the  charter  is  liable 
to  forfeiture:  People  v.  Citi/  Bank  of  Leadvillc,  7  Col.  22G;  or  if  it  violates  a 
provision  of  its  charter  tlaat  the  total  amount  of  debts  which  tho  corporation 
should  at  any  time  owe  should  not  exceed  double  the  amount  of  moneys 
actually  deposited  in  tho  bank  for  safe-keeping:  State  Bank  v.  State,  1  Blackf. 
267,  275;  or  if  it  permits  its  directors  to  become  largely  liable  to  it,  without 
tho  stockholders  having  first  adopted  by-laws  limiting  and  regulating  such 
liabilities,  as  required  by  the  act  under  which  it  was  organized:  State  v. 
Seneca  County  Bank,  5  Ohio  St.  171;  or  if  it  violates  a  restriction  in  its  char- 
ter as  to  the  rate  of  interest  or  discount  it  may  take:  State  v.  Cmnmercial 
Bank  of  Mancheater,  33  Miss.  474;  Commonwealth  v.  Commercial  Bank  of  Penn- 
sylvania, 28  Pa.  St.  383;  but  see  State  v.  Commercial  Bank  o/  Cincinnati,  10 
Ohio,  535;  Stale  v.  Urbana  etc.  Mut.  Ins.  Co.,  14  Id.  6.  These  are  all  duties 
which  are  imposed  for  the  benefit  of  the  public.  And  for  tlie  same  reason,  a 
banking  corporation  incurs  the  penalty  of  forfeiture  of  its  corporate  fran- 
chises if  it  neglects  and  refuses  to  make  and  transmit  a  statement  of  its  con- 
dition, at  certain  times,  to  tho  state  auditor,  as  required  by  the  act  under 
which  it  was  organized:  State  v.  Semca  County  Bank,  5  Oliio  St.  171;  so  the 
charter  of  a  turnpike  company  will  bo  declared  forfeited  for  its  failure  to 
comply  with  a  provision  that  it  "shall  annually  exhibit  to  the  governor  and 
council  a  true  account  of  the  income  or  dividend  arising  from  the  tolls,  with 
the  annual  necessary  disbursements  on  said  road  ":  Commonwealth  v.  Tenth 
Massachusetts  Turnpike  Corp.,  11  Gush.  171,  175;  and  where  a  railroad  com- 
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pany  was  required  by  its  charter  to  render  to  the  legislature,  annually,  a 
fair  account  of  constructing  and  keeping  tho  road  in  repair,  and  the  amount 
of  tolls  received  on  tho  same,  in  order  to  enable  the  legislature  to  regulate 
tho  tolls,  a  failure  to  comply  with  the  provision  is  a  causo  of  forfeiture  of  the 
charter:  Attorney  Oeneral  s.  Petershur(j  etc.  R.  /?.,  C  Ire  J.  45G;  so  if  a  corpo- 
ration for  tho  improvement  of  tho  navigation  of  certain  rivers  accepts  an 
amendment  to  its  charter,  which  provided  that  certain  work  should  bo  com- 
pleted in  a  certain  time,  it  was  held  that  although  the  corporation  might 
have  declined  to  accept  tho  amendment,  yet  having  accepted  it,  the  corpora- 
tion undertook  to  do  what  it  enjoined,  and  a  non-compliance  with  the  re- 
quirement was  a  causo  of  forfeiture  of  the  francluse:  People  v.  Kankakee 
niri'r  Improvemfnl  Co.,  103  111.  491,  507.  It  is  also  a  matter  in  which  the 
public  are  interested  that  a  turnpike  or  plank-road  company  should  substan- 
tially comply  with  tho  requirements  of  its  act  of  incorporation  as  to  the 
manner  of  constructing  its  road,  and  if  it  docs  not,  a  cause  of  forfeiture  of 
its  franchises  exists:  People  v.  Kingston  etc.  Turnpile  Road  Co.,  23  Wend.  193, 
205;  35  Am.  Dec.  551;  People  v.  Waterford  etc.  Turnpike  Co.,  2  Keyes,  327, 
330;  3  Abb.  App.  580,  685;  People  v.  FiahJdll  etc.  Plank  Road  Co.,  27  Barb, 
445;  Darnell  v.  Stale,  48  Ark.  321,  324;  although  in  some  of  these  cases,  a 
statute  also  provided  for  proceedings  for  a  forfeiture.  On  the  other  hand,  if 
a  provision  is  inserted  iu  a  charter  merely  to  regulate  tho  internal  manage- 
ment of  the  corporation,  a  violation  will  not  occasion  a  forfeiture.  Thus  if 
tho  charter  of  a  corporation  provides  that,  "should  any  stockholder  refuse 
or  fail  to  pay  any  installment  on  his  stock  when  called  for,  the  company 
ehall  sell  said  stock,  on  giving  thirty  days'  notice  iu  some  gazette,  on  account 
of  and  at  tho  risk  of  the  stockholders,"  the  power  to  sell  is  for  the  benefit  of 
the  corporation  only,  and  therefore  a  failure  to  sell  is  no  cause  of  forfeiture: 
Cormitercial  Bank  of  Natchez  v.  State,  6  Smedes  &  M.  599,  615;  and  on  the 
same  principle,  a  failure  to  comply  with  a  provision  in  the  charter  of  a 
company  requiring  the  president  and  directors  to  declare  semi-annually  such 
dividends  of  the  net  profits  as  they  may  deem  advisable,  is  no  cause  of  for- 
feiture: A  llomet/'General  v.  Pelershurtj  etc.  R.  R.,  6  Ired.  45G,  474;  and  if  a 
condition  is  otherwise  immaterial,  as  far  as  the  public  are  concerned,  no  for- 
feiture will  be  declared  for  a  failure  to  obey  it:  Harris  v.  Mississippi  Valley 
etc.  R.  n.,'o\  Miss.  G02. 

Failure  to  Ocserve  Implied  CoxDrriONS. — As  heretofore  stated,  the 
question  of  forfeiture  may  arise  concerning  implied  obligations  or  conditions 
resting  upon  a  corporation.  If  a  corporation  does  what  it  is  impliedly  under- 
stood it  shall  not  do,  or  fails  to  do  what  it  is  tacitly  understood  it  shall  do, 
and  the  public  are  interested  in  the  non-performance  or  performance  of  these 
obligations,  and  the  acts  or  omissions  are  willful  or  designed,  then  there  is  a 
misuser  or  non-user,  for  which  the  franchises  of  the  corporation  may  be  for- 
feited. Thus  it  is  a  causo  of  forfeiture  if  an  insurance  company  undertakes 
to  carry  on  banking  operations  without  authority:  People  v.  Utica  Ins.  Co., 
15  Johns.  358;  8  Am.  Dec.  243;  or  if  the  stock  of  a  banking  corporation  is 
withdrawn  under  the  form  of  loans  upon  private  security  to  the  stockholders, 
with  intent  to  reduce  the  effective  capital  below  tho  amount  required  by  the 
charter:  Stale,  v.  Essex  Bank,  8  Vt.  489;  or  if  a  banking  corporation  know- 
ingly, and  with  a  fraudulent  intent,  issues  more  paper  than  it  can  redeem: 
State  Bank  v,  StcUe,  1  Blackf.  267;  or  if  an  insurance  company  takes  risks, 
and  accepts  premiums,  when  there  is  no  probability  of  its  ever  being  able  to 
pay  its  losses:   Ward  v.  Fartoell,  97  IlL  594;  but  it  is  no  cause  of  forfeitor* 
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of  a  charter  granted  by  one  state  that  the  corporation  has  obtained  a  charter 
from  another  state:  Cominonwealth  v.  Pittsburg  etc.  R.  R.,  58  Pa.  St.  26. 

Again,  it  is  a  cause  of  forfeiture  if  a  railroad  company  fails  to  construct 
the  line  of  road  named  in  its  charter,  but  condemns  private  property  and 
constructs  a  road  wholly  uusuited  to  the  wants  of  the  public,  and  for  the 
benefit  only  of  coal  mines  owned  and  operated  by  the  principal  corporators 
and  stockholders:  State  v.  Railway  Co.,  40  Ohio  St.  504;  or,  it  seems,  if  a  cor- 
poration, established  for  the  purpose  of  supplying  a  village  with  water,  should 
act  capriciously  and  oppressively,  by  furnishing  some  houses  and  lots,  and 
refusing  a  supply  to  others:  Lumbard  v.  Stearns,  4  Cush.  60;  or  if  a  railroad 
company  should  suspend  its  public  duty  of  maintaining  and  operating  its 
road,  although  it  also  possesses  and  continues  to  exercise  other  franchises, 
■nbordinate  and  secondary  to  its  principal  franchises  and  business:  Stait  v. 
Minnesota  Cent.  R'y,  36  Minn.  246,  258;  or,  it  has  been  held,  if  a  corporation 
does  not  keep  its  principal  place  of  business,  its  records,  and  the  residence 
of  its  principal  ofl&cers  within  the  state  of  its  creation,  to  an  extent  necessary 
to  the  fullest  jurisdiction  and  visitorial  power  of  the  state  and  of  its  courts: 
State  V.  Milwaukee  etc.  R'y,  45  Wis.  579;  but  an  insurance  company  does  not 
forfeit  its  charter  by  refusing  to  insure  against  extrahazardous  risks:  State  v. 
Urbana  etc.  Ins.  Co.,  14  Ohio,  6;  nor  will  the  charter  of  a  railroad  company 
be  forfeited  because  it  ceases  to  run  regular  passenger  trains  over  a  branch 
road,  when  there  is  not  sufficient  passenger  business  at  any  rate  of  toll  or 
fare  to  pay  the  expenses  of  running  them:  CommonweaUh  v.  Fitchburg  R.  R., 
12  Gray,  180,  188. 

It  is  also  a  duty  which  a  corporation,  chartered  to  build  a  turnpike  or 
plank  road,  assumes  towards  the  public  to  keep  its  road  in  a  proper  state  of 
repair  for  the  use  of  the  public;  and  if  it  fails  to  do  so,  its  franchises  may  be 
forfeited:  People  v.  Plymouth  Plank  Road  Co.,  32  Mich.  248;  Washington  etc. 
Turnpike  Co.  v.  State,  19  Md.  239,  295;  but  to  warrant  a  forfeiture  for  this 
reason,  the  failure  to  repair  must  be  such  as  to  render  the  road  dangerous  or 
highly  inconvenient  for  travel:  People  v.  Williamsburgh  Turnpike  Road  etc. 
Co.,  47  N.  Y.  586,  596;  People  v.  Jackson  etc.  Plank  Road  Co.,  9  Mich.  285; 
and,  it  is  held,  must  have  continued  an  unreasonable  length  of  time:  People 
V.  Jackson  etc.  Plank  Road  Co.,  sup)-a.  As  to  the  eflfect  of  imposing  a  penalty 
for  a  failure  to  repair,  see  Washington  etc.  Turnpike  Co.  v.  State,  19  Md.  239; 
People  V.  Bristol  etc.  Turnpike  Road  Co.,  23  Wend.  222,  discussed  above. 
The  public,  it  is  held,  are  not  limited  to  the  remedy  of  having  the  gates 
thrown  open,  but  may  proceed  for  a  forfeiture  of  the  franchises:  People  v. 
Bristol  etc.  Turnpike  Road  Co.,  supra;  People  v.  Hillsdale  etc.  TumptUx  Road 
Co.,  23  Wend.  254.  And  when  a  cause  of  forfeiture  for  a  failure  to  repair 
has  arisen,  subsequent  repairs,  or  proceedings  taken  and  perfected  for  aban- 
doning the  portion  of  the  road  out  of  repair,  will  not  cure  the  difficulty  or 
atone  for  the  failure:  People  v.  Hillsdale  etc.  Turnpike  Road  Co.,  23  Id.  254, 
258;  People  v.  Fishkill  etc.  Plank  Road  Co.,  27  Barb.  445. 

Suspension  of  Specie  Payments  by  Banks.  —  The  duty  of  a  banking 
corporation  to  redeem  its  notes  in  specie,  also,  is  a  condition  essentially  im- 
posed upon  it,  and  for  a  permanent  or  continued  failure  to  do  so,  the  charter 
may  be  forfeited,  and  the  corporation  dissolved:  Commercial  Bank  of  Natchez 
V.  State,  6  Smedes  &  M.  599,  618;  Planters'  Bank  v.  State,  7  Id.  163;  State  v. 
Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  State  v.  Bank  of  South  Caro- 
lina, 1  Spear,  433;  StcUe  v.  Neto  Orleans  Oas  Light  etc.  Co.,  2  Rob.  (La.)  529, 
533;  especially  should  this  be  true  where  the  bank  continues  to  make  large 
dividends  of  profits:  State  Bank  v.  State,  1  Blackf.  267;  although  it  has  been 
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held  DO  oaoBO  of  forfeiture  for  a  banking  corporation  to  buy  up  its  own  notes  at 
a  discount:  Attorney-General  v.  Bank  q/"  Niagara,  Hopk.  Ch.  354,  862.  A 
mero  temporary  suspeusion,  however,  if  not  willful,  is  no  cause  of  forfeiture: 
Comnurdal  Dank  o/ Natchez  v.  Stale,  G  Smodes  &  M.  599,  G21;  State  v.  Real 
Estate  Bank,  5  Ark.  595,  001;  41  Am.  Dec.  109,  114;  State  Bank  v.  Stale,  1 
Blackf.  2G7;  but,  on  principle,  a  single  instance  of  willful  and  obstinate 
refusal  to  pay  specie  should  subject  the  charter  to  forfeiture:  See  Commercial 
Bank  of  NaUhez  v.  StaU,  C  Smedes  &  M.  599,  G23;  State  v.  New  Orleans  Oa» 
Liijld  etc.  Co.,  2  Rob.  (La.)  529,  533. 

As  heretofore  noticed,  it  is  held  by  some  authorities  that  if  the  charter  of 
a  banking  corporation  provides  a  penalty  by  way  of  a  certain  amount  of  ilam- 
ages  or  rate  of  interest  to  the  holders  of  the  notes  in  case  of  the  suspension 
of  specie  payments,  the  legislative  intent  is  thereby  indicated  that  there  shall 
bo  no  forfeiture  from  a  mere  suspeusion:  State  v.  Commercial  Baitk  qf  Cincin' 
mUi,  10  Ohio,  535;  State  v.  Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109; 
State  V.  Tomheckbee  Bank,  2  Stew.  30;  although  even  here  it  is  said  that  the 
suspension  might  1)0  continued  long  enough,  and  bo  carried  far  enough,  not- 
withstanding, to  work  a  forfeiture:  State  v.  Commercial  Bank  of  Cincinnati,  10 
Ohio,  635,  639.  It  is,  however,  held,  with  better  reason,  that  such  a  pro- 
vision does  not  prevent  the  state  from  proceeding  to  declare  a  forfeiture: 
Commercial  Bank  qf  Natchez  v.  State,  G  Smedes  &  M.  599,  618,  quoted  supra. 

Abandonment  of  Bc3Ixes.s,  Transfer  of  A.sset9,  and  Insolvency.  — 
It  has  been  seen  that  if  a  corporation  neglects  the  performance  of  any  duty 
or  obligation,  which  it  has  assumed  for  the  benefit  of  the  public,  its  fran- 
chises  may  be  forfeited  therefor.  All  corporations,  however,  are  under  no 
positive  obligation  to  the  state  to  carry  on  the  business  for  which  they  were 
formed.  Ordinary  private  business  corporations  may  at  any  time  put  an  end 
to  their  transactions,  in  whole  or  in  part,  and  voluntarily  wind  up  their 
affairs.  Their  franchise  of  acting  in  a  corporate  capacity  is  merely  permis- 
sive, and  not  an  obligation.  In  these  cases,  consequently,  a  forfeiture  for 
non-user  of  the  franchises  cannot  be  based  upon  a  neglect  of  duty  on  the 
part  of  the  company:  2  Morawetz  on  Corporations,  sec.  1025;  People  v.  Bris- 
tol etc.  Turnpike  Road  Co.,  23  Wend.  222,  237,  per  Cowen,  J.;  Peoj^k  v.  Bank 
of  Hudson,  6  Cow.  217,  219;  Cliesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  R.  R., 
4  Gill  &  J.  1,  107,  per  Buchanan,  C.  J.  The  fact,  therefore,  that  an  ordinary 
business  corporation  haa  suspended  operations  for  a  time,  is  not  enough  to 
warrant  a  judgment  of  dissolution,  for  it  may  have  been  a  prudent  and  neces- 
sary measure:  People  v.  Bank  of  Hudson,  G  Cow.  217,  219;  State  v.  Commer- 
cial Bank  of  Mancluater,  13  Smedes  &  M.  569,  578;  53  Am.  Dec.  lOG,  108. 
But  the  condition  of  a  corporation  may  be  such  that  it  has  no  right  to  con- 
tinue its  business,  and  the  state  may  then  dissolve  it,  and  end  its  franchises. 
Tlius  a  corporation  may  be  dissolved  where  it  transfers  all  its  property, 
abandons  its  corporate  franchises,  and  wholly  ceases  to  do  business:  Slate  v. 
Seneca  County  Bank,  5  Ohio  St.  171;  StaU  v.  Pipher,  28  Kan.  127;  Slate  v. 
Commercial  Bank  of  Mandiester,  33  Miss.  474.  Of  course,  it  may  be  ex- 
pressly provided  that  if  a  corporation  suspends  its  business  for  a  specified 
time  it  shall  be  dissolved:  3eo  Ward  v.  Sea  Ins.  Co.,  7  "Paige,  294;  Matter  qf 
Jackson  Marine  Ins.  Co.,  4  Sand.  Ch.  559;  in  which  case  the  statute  is  per- 
emptory, and  the  court  has  no  discretion  to  refuse  to  dissolve  the  corx>ora- 
tion  if  the  fact  clearly  appears:  People  v.  Nortfitm  R.  R.,  53  Barb.  98;  State 
V.  Minnesota  Central  R'y,  36  Minn.  246,  258;  State  v.  Pennsylvanui  etc.  Canal 
Co.,  23  Ohio  St.  121;  and  hence  it  would  make  no  difference  that  the  aban- 
donment by  a  corporation  of  its  business  had  not  been  of  tree  choice,  bat 
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compelled  by  legal  proceedings  and  other  causes,  which  it  could  not  Bnccees* 
fully  resist:  Hart  v.  Boston  etc.  R.  R.,  40  Conn.  524;  but  such  a  statute  is 
cumulative,  and  not  a  substitute  for  the  general  rule  of  the  law,  and  there- 
fore a  corporation  may  be  dissolved,  if  by  a  suspension  of  its  business  for  a 
less  period  of  time  it  has  lost  all  power  to  continue  or  resume  operations; 
Bradt  v.  Benedict,  17  N.  Y.  93. 

If,  also,  a  corporation  should  make  a  general  assignment,  or  an  assignment 
of  so  much  of  its  property,  for  the  benefit  of  its  creditors,  as  to  render  itself 
incapable  of  continuing  business,  it  is  a  good  cause  for  a  dissolution  of  the 
corporation,  and  a  forfeiture  of  its  franchises:  People  v.  Bank  of  Hudson,  6 
Cow.  217;  State  v.  Commercial  Bank  of  Manchester,  13  Smedes  &  M.  5G9;  53 
Am.  Dec.  106;  Staie  v.  Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109; 
although  the  transfer  must  be  a  binding  one  to  produce  this  result:  See  Staie 
v.  Soutliem  Pacific  R.  R.,  24  Tex.  80.  And  if  a  banking  corporation  should 
BcU  its  franchises  without  authority,  that  is  a  cause  of  forfeiture:  State  v. 
Commercial  Bank  of  Mancliester,  33  Miss.  474;  or  should  permit  others  to  in- 
trude upon  and  usurp  its  franchises:  Id. ;  or  if  a  turnpike  corporation  should 
sell  a  portion  of  its  road  without  authority:  State  v.  Pawtuxet  Turnpike  Co., 
8  R.  I.  521;  94  Am.  Dec.  123;  although  a  railroad  company  does  not  forfeit 
its  corporate  franchises  by  a  transfer  of  its  road,  pursuant  to  an  act  the 
terms  of  which  contemplate  that  the  corporation  shall  continue  to  exist: 
State  V.  St.  Paul  etc.  R.  R.,  35  Minn.  222. 

Insolvency  alone  is  not  sufficient  to  warrant  a  dissolution  of  a  corporation. 
It  must  appear  that  the  corporation  has  lost  its  power  to  continue  business: 
People  V.  Wa^lungton  etc.  Bank,  6  Cow.  212;  Bradt  v.  Benedict,  17  N.  Y.  93; 
State  V.  Bailey,  16  Ind.  46;  79  Am.  Dec.  405.  Undoubtedly,  if  a  corporation 
is  in  such  a  financial  condition  that  it  cannot  continue  its  operations  with 
safety  to  the  public,  the  state  may  dissolve  it:  See  Ward  v.  Farwell,  97  111. 
694;  Staie  Bank  v.  Staie,  1  Blackf.  267, 

Failure  to  elect  managing  officers,  merely,  should  plainly  not  be  enough  to 
justify  the  dissolution  of  a  corporation.  Ordinarily,  this  would  not  affect 
the  power  of  the  corporation  to  continue  business,  the  old  officers  continuing 
to  hold  and  to  perform  the  duties  of  the  office.  If,  however,  such  neglect 
should,  in  peculiar  cases,  end  the  power  of  the  corporation  to  continue  or 
resume  operations,  then,  it  seems,  there  would  be  a  ground  for  a  dissolution: 
See  Slee  v.  Bloom,  5  Johns.  Ch.  366;  Stale  v.  Commercial  Bank  of  Manchester, 
33  Miss.  474;  State  v.  Trustees  of  Vincennes  University,  5  Ind.  77;  also  Pearce 
V.  Olney,  20  Conn.  544;  Russell  v.  McLellan,  14  Pick.  63;  Boston  Gliss  Manu- 
factory v.  Langdcm,  24  Id.  49;  35  Am.  Dec.  292;  Cahill  v.  Kalamazoo  Mutual 
Ins.  Co.,  2  Doug.  (Mich.)  124;  43  Am.  Dec.  457;  Harris  v.  Mississippi  Valley 
eUs  R.  R.,  51  Miss.  602;  Lehigh  Bridge  Co.  v.  Lehigh  Coal  etc.  Co.,  4  Rawle, 
9;  26  Am.  Dec.  Ill;  Commonwealth  v.  Cullen,  13  Pa.  St.  133;  53  Am.  Dec. 
450. 

Acts  Illegal  bt  General  Law.  —  "Trusts."  —  If  a  corporation  should 
violate  some  general  statute  or  rule  of  the  common  law,  which  applies  alike 
to  individuals  and  to  corporations,  then,  it  seems,  the  state  may  forfeit  its 
franchises  and  adjudge  its  dissolution,  equally  as  in  the  case  where  it  fails  to 
obey  the  express  or  implied  conditions  of  its  charter,  or  the  provisions  of 
some  statute  directed  against  it,  imposed  for  the  benefit  of  the  public.  Thus 
if  a  banking  corporation  embezzles  sums  of  money  deposited  with  it  for  safe- 
keeping, its  charter  should  be  declared  forfeited:  State  Bank  v.  State,  1 
Blackf.  267;  although,  it  is  true,  this  act  is  in  violation  of  at  least  the  im- 
plied conditions  of  its  charter;  and  it  is  also  a  sufficient  cause  of  forfeiture, 
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if  A  oorpontiou  agrees  to  pay  and  pays  all  over  a  certain  snm  appropriated 
for  it  by  the  legislature  to  one  who  assists  in  obtaining  the  appropriation: 
People  V.  Dinpetuary  etc.  Soc,  7  Lans.  304;  there  being  an  illegal  contract, 
and  an  unauthorized  diversion  of  the  funds  appropriated. 

In  this  conuection  is  also  presented  the  question  of  the  validity  and  effect 
upon  corporate  franchises  of  those  combinations  of  producers  for  the  purpose 
of  regulating  prices,  which  are  popularly  known  as  "trusts."  A  combina- 
tion of  such  a  character  may  of  course  bo  entered  into  by  individuals,  without 
a  corporate  organization,  as  well  as  by  corporations;  or  a  corporation  may 
be  formed  for  the  very  object  of  regulating  prices.  If  such  a  combination  is 
illegal,  because  prohibited  by  the  common  law  or  by  statute,  then,  it  seems, 
•o  far  as  corporations  are  concerned,  the  state  may,  in  proper  proceedings, 
declare  the  franchises  of  the  corporations  forfeited  and  the  corporations  dis- 
solved; and  the  existence  of  a  corporation  organized  for  such  an  illegal  pur- 
pose may  likewise  be  ended.  In  the  first  of  these  cases  two  principal 
questions  would  be  presented:  Is  the  combination  ille^l  ?  and  assuming  that 
it  is,  Can  corporate  bodies  enter  into  it?  In  the  second  case,  the  question 
involved  would  be.  Is  the  purpose  illegal  ? 

These  questions  have  as  yet  received  no  satisfactory  solution ;  and  what  is 
more  unfortunate,  they  have  assumed  a  political  aspect.  Professor  Dwight, 
in  a  learned  article  in  3  Political  Science  Quarterly,  692,  reaches  the  con- 
clusion that  "trusts  "  are  not  unlawful,  and  furthermore  that  neither  a  state 
nor  Congress  has  the  power  to  pass  preventive  legislation.  In  People  v. 
North  River  Sugar  Refitung  Co.,  19  N.  Y.  St.  Rep.  853,  decided  by  the  su- 
preme court,  circuit  New  York  County,  January  9,  1889,  an  action  in  the 
nature  of  a  quo  tcarranto  was  brought  by  the  attorney -general  of  the  state  of 
New  York  to  dissolve  the  defendant,  a  corporation  organized  under  the  laws 
of  the  state  for  the  purpose  of  refining  sugar,  on  the  grounds  that  it  had 
abused  its  powers,  and  had  exercised  privileges  and  franchises  not  conferred 
npon  it  by  law,  because  of  its  participation  in  a  combination  between  the 
owners  of  all  the  sugar  refineries  in  the  state,  and,  with  few  exceptions,  in 
the  United  States.  The  combination  rested  upon  a  written  agreement, 
styled  a  "trust  deed,"  which  the  defendant,  with  other  sugar-refining  cor- 
porations and  partnerships,  signed.  By  this  deed,  all  the  partnerships  were 
to  be  turned  into  corporations,  which  was  in  fact  done.  Then  all  the  shares 
of  the  capital  stock  of  all  the  corporations  were  to  be  transferred  to  an  un- 
incorporated board,  consisting  of  eleven  persons,  as  trustees,  to  be  held  by 
them  and  their  successors  strictly  as  joint  tenants,  subject  to  the  purposes 
set  forth  in  the  deed,  which  were,  —  1 .  To  promote  economy  of  administration, 
and  reduce  the  cost  of  refining,  thus  enabling  the  price  of  sugar  to  be  kept 
as  low  as  is  consistent  with  reasonable  profit;  2.  To  give  to  each  refinery  the 
benefit  of  all  appliances  and  processes  known  or  used  by  the  others,  and  use- 
ful to  improve  the  quality  and  diminish  the  cost  of  refined  sugar;  3.  To  fur- 
nish protection  against  unlawful  combinations  of  labor;  4.  To  protect  against 
inducements  to  lower  the  standard  of  refined  sugarii;  and  5.  Generally  to 
promote  the  interests  of  the  parties  to  the  deed  in  all  lawful  and  suitable 
ways.  Trust  certificates  were  then  to  be  divided  by  the  trustees  among  the 
several  refineries  in  due  proportion  to  the  value  of  their  respective  plants, 
and  the  refineries  were  to  subdivide  the  blocks  of  certificates  so  apportioned 
to  them  among  the  stockholders,  or  cestuia  que  truatent,  in  proportion  to  the 
stock  of  the  corporation  which  each  stockholder  held  prior  to  the  transfer  to 
the  trust  board.  E^h  corporation  was  to  pay  over  its  profits  to  the  trust 
board,  and  all  the  profits  of  all  the  corporations  were  to  be  blended,  and 
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from  this  fnnd  the  board  were  to  declare  such  dividends  as  they  might  de- 
termine, from  time  to  time,  to  be  distributed  among  the  holders  of  the  trost 
certificates.  Necessary  shares  might  be  transferred  to  such  persons  as  the 
trustees  might  desire  to  constitute  directors  of  the  various  corporations,  to 
be  held  by  such  directors  subject  to  the  provisions  of  the  trust  deed,  and  to 
be  retransferred  when  so  requested  by  the  board.  The  deed  was  put  into 
execution,  and  a  dividend  was  declared  upon  the  trust  certificates.  It  was 
claimed  by  the  defendant  that  tho  acts  complained  of  were  the  mere  indi- 
vidual acts  of  its  stockholders,  in  no  wiso  binding  upon  it,  and  at  all  events 
the  association  was  a  harmless  one,  constituting  nothing  more  serious  than 
an  unusually  large  partnership.  The  court,  however,  held  that  tho  acts 
were  thoqe  of  the  corporation,  and  that  it  had  thereby  forfeited  its  franchise, 
and  should  be  dissolved,  because,  —  1.  The  arrangement  amounted  to  a 
partnership  between  the  corporations,  or  a  substantial  consolidation,  which 
they  had  no  authority  to  enter  into,  although  the  purpose  be  lawful;  and 
2.  The  combination  was  unlawful,  as  tending  to  create  a  dangerous  monop- 
oly. 

The  opinion  by  Mr.  Justice  Barrett  is  an  able  one,  and  recognizes  the 
modern  view  concerning  contracts  in  restraint  of  trade  as  maintained  by 
euch  cases:  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473;  60  Am.  Rep.  464. 
Whether  ho  has  correctly  appreciated  the  force  of  the  position  taken  by 
these  decisions,  and  by  such  as  Mogul  Steamship  Co.  v.  McGregor,  L.  R.  15 
Q.  B.  D.  476,  remains  to  be  seen. 

Somewhat  the  oppositive  view  was  taken  in  People  v.  Chicago  Oas  Trust 
Co.,  21  Chic.  L.  N.  326,  by  the  circuit  court  of  Cook  County,  Illinois,  con- 
cerning the  second  class  of  cases  noticed  above,  although  the  cases  are  clearly 
distinguishable.  It  was  there  held  that  where  an  act  provided  that  corpora- 
tions may  be  formed  "  for  any  lawful  purpose,"  a  corporation  organized  un- 
der it  "to  purchase  and  hold  or  sell  the  capital  stock,  or  purchase  or  lease 
or  operate  tho  property,  plant,  good- will,  rights,  and  franchises,  of  any  gas- 
works or  gas  company  or  companies  in  said  city  of  Chicago  or  elsewhere  in. 
the  state  of  Illinois,"  was  formed  for  a  lawful  purpose,  and  would  not  there- 
fore be  dissolved,  although  by  purchasing  and  holding  a  majority  of  thft 
shares  of  stock  in  each  of  the  four  gas  companies  in  the  city  of  Chicago  it 
had  destroyed  competition,  and  maintained  a  monopoly  in  the  business  of 
furnishing  gas  in  the  city;  the  purchase  of  stock  by  one  corporation  in  an- 
other not  involving  moral  turpitude,  and  the  question  of  public  policy  being 
a  question  for  the  legislature  to  determine. 

FOBFEITURB  MUST,   IN  GENERAL,    BE  ADJUDGED  IN    DiEEOT  PrOOKKDINQS 

Instituted  bt  State.  —  It  is  well  settled  that,  in  general,  a  corporation  is 
not  ipso  /ado  dissolved  by  reason  of  the  omission  or  commission  of  acts  con- 
stituting a  cause  of  forfeiture,  and  that  its  franchises  remain  in  full  force  and 
effect  until  a  forfeiture  is  declared  in  a  direct  proceeding  for  that  purpose  in- 
stituted against  the  corporation  by  the  state.  A  cause  of  forfeiture  cannot 
be  taken  advantage  of,  or  enforced  against  a  corporation  collaterally  or  inci- 
dentally, or  in  any  other  mode  than  by  such  a  direct  proceeding:  Angell  and 
Ames  on  ,Corporatioh3,  sec.  777;  2  Morawetz  on  Corporations,  sec.  1015; 
Taylor  on  Corporations,  sec.  460;  2  Waterman  on  Corporations,  sec.  430; 
Wood's  Field  on  Corporations,  sees.  441,  442;  2  Kent's  Com.  "312;  note  to 
Folger  v.  Columbian  Ins.  Co.,  96  Am.  Dec.  756,  757;  Rex  v.  Amxry,  2  Term 
Rep.  515;  Selma  etc.  R.  R.  v.  Tiptoii,  5  Ala.  787;  39  Am.  Dec.  344;  Duke  v. 
Cahawba  Nao.  Co.,  16  Ala.  372;  Harris  v.  NesbU,  24  Id.  398;  Uudgins  v. 
StoiU,  46  Id.  208;  Importing  etc.  Co.  v.  Locke,  60  Id.  332;  State  v.  Real  Estate 
Am.  St.  Rep.,  Voi^  VIII.  —13 
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Bank,  6  Ark.  695;  41  Am.  Dec.  109;  HammeU  v,  Litth  Rock  etc.  R.  Ii.,VS 
Ark.  204;  Enfield  Toll  Bridge  Co.  v.  Connecticut  Hirer  Co.,  7  Conn.  28,  46; 
Spencer  v.  CJiampion,  9  Id.  636,  643;  Kellogg  v.  Union  Company,  12  Id.  7; 
Pearce  v.  Olney,  20  Id.  544;  National  Pahquiogue  Bank  v.  First  National 
JSauk,  3G  Id.  325,  affirmed  14  Wall.  383,  sub  voin.  Bank  of  Bethel  v.  PahquU 
cque  Bank;  Young  v.  Ilarriwn,  C  Ga.  130;  Union  Brunch  /?.  R.  v.  EcLst  Ten- 
nessee etc.  R.  R.,  14  Id.  327;  Cit:/  of  Atlanta  v.  Gate  City  Oas  Light  Co.,  71  Id. 
IOC;  WHliams  v.  Bank  of  Illinois,  1  Gilm.  667:  Briiffctt  v.  Great  Western 
R.  R.,  25  111.  353;  Baker  v.  Backus,  32  Id.  79;  .Attorney-General  v.  Cliieago 
etc.  R.  R.,  112  Id.  570;  John  v.  Farmers'  and  Mechanics'  Bank,  2  Blackf.  367; 
20  Am.  Doc.  119;  Brookville  etc.  TurnpiI.e  Co.  v.  McCaHy,  8  Ind.  392;  65  Am. 
Dec.  768;  Stoops  v.  Oreenshurgh  etc.  Plank  Road  Co.,  10  Ind.  47;  HartaviUt 
University  v.  Hamilton,  34  Id.  506;  State  v.  Woodtcard,  89  Id.  110;  Logan  t. 
Vernon  etc.  R.  R.,  90  Id.  552;  Barren  Creek  Ditching  Co.  v.  Beck,  99  Id.  247, 
249;  StaU  v.  Pipher,  28  Kan.  127,  131;  Hughes  v.  Bank  o/  Somerset,  5  Litt. 
45;  Suae  v.  New  Orleans  Gas  Light  etc.  Co.,  2  Rob.  (La.)  529,  532;  Curien  v. 
Santini,  16  La.  Ann.  27,  2S;  State  v.  Fagan,  22  Id.  545;  Penohscot  Boom  Co. 
T.  Lamaon,  16  Me.  224;  33  Am.  Dec.  656;  Rollins  v.  Clay,  33  Me.  132;  Bap- 
^tisi  Meeting  House  v.  Webb,  66  Id.  398;  Hamilton  v.  Annapolis  etc.  R.  R.,  1 
Md.  Ch.  107;  Chesapeake  etc.  Canal  Co.  v.  Baltimore  etc.  R.  R,  i  Gill  &  J,  1, 
107,  122;  State  v.  Bank  of  Maryland,  6  Id.  20G,  230;  Regents  qf  Univeraitp 
qf  Maryland  v.  Williams,  9  Id.  365;  31  Am.  Dec.  72;  Planters'  Bank  v.  Bant 
<if  Alexandria,  10  Gill  &  J.  346;  Taggart  v.  Western  Maryland  R.  R.,  24  Md. 
663;  89  Am.  Dec.  760;  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  344, 
371;  Russell  V.  McLellan,  14  Id.  63;  Boston  Glass  Manufactoi'y  v.  Langdon,  24 
Id,  49;  35  Am.  Dec.  292;  Heard  v.  Talbot,  7  Gray,  113,  119;  Briggs  v.  Cape 
Cod  Ship  Canal  Co.,  137  Mass.  71,  72;  Cahillv.  Kalamazoo  Mutual  Ins.  Co., 
2  Doug.  (Mich.)  124;  43  Am.  Dec.  457;  Grand  Rapids  Bridge  Co.  v.  Prange, 

35  Mich.  400;  24  Am.  Rep.  585;  CUy  of  Detroit  v.  DetroU  etc.  Plank  Road 
Co.,  43  Id.  140;  Toledo  etc  R.  R.  v.  Johnson,  49  Id.  148;  Minnesota 
Central  R'y  v.  Mdvin,  21  Minn.  339,  344;   State  v.  Minnesota  Central  R'y, 

36  Id.  246,  258;  Bayless  v.  Orne,  1  Freem.  (Miss.)  161;  Grand  Gulf  Bank 
V.  Archer,  8  Smedes  &  M.  151;  Bohannon  v.  Binns,  31  Miss.  356;  Harris  r. 
Mississippi  Valley  etc.  R.  R.,  51  Id.  602;  Bank  o/ Missouri  v.  Snellmg,  35  Mo. 
190;  State  v.  Carr,  5  N.  H.  367,  370;  Peirce  v.  SomerswortJi,  10  Id.  369,  376; 
StaU  V.  Fourth  New  Hampshire  Turnpike,  15  Id.  162,  166;  41  Am.  Dec.  690, 
€92;  New  Jersey  Soutltern  R.  R.  v.  Long  Branch  Comm'rs,  39  N.  J.  L.  28;  Sti- 
ver Lake  Bank  v.  North,  4  Johns.  Ch.  370;  Attorney-General  v.  Bank  of  Ni- 
agara, Hopk.  Ch.  354;  Trustees  of  Vernon  Society  v .  Hills,  6  Cow.  23;  16  Am. 
Dec.  429;  All  Saints  Church  v.  Lovetl,  1  Hall,  191;  People  v.  Phoenix  Bank,  24 
Wend.  431,  432;  35  Am.  Dec.  634,  635;  Barclay  v.  Talman,  4  Edw.  Ch.  123; 
Adams  V.  Beach,  6  Hill,  271;  Kincaid  v.  Dwinelle,  59  N.  Y.  548;  MatUr  of 
New  York  Elevated  R.  R.,  70  Id.  327,  338;  MatUr  of  Reformed  Preshjjterian 
Church,  7  How.  Pr.  476;  Central  Crosslown  R.  R.  v.  Twenty-third  Street  R.  R., 
64  Id.  168,  185;  Mechanics'  Building  Ass'n  v.  Stevens,  5  Duer,  676;  Brooklyn 
Central  R.  R.  v.  Brooklyn  City  R.  R.,  32  Barb.  358;  Toumr  v.  Hale,  46 
Id.  361;  Ormsby  v.  Vermont  Copper  Min.  Co.,  65  Id.  360;  Moran  v.  Ly- 
decker,  27  Hun,  682,  685;  HolUngsliead  v.  Woodwoi-th,  35  Id.  410;  Asherille 
Division  v.  Aston,  92  N.  C.  578,  585;  Receivers  qf  Bank  ofCirclevllle  v.  Renick, 
15  Ohio,  322;  Centre  etc  Turnpike  Roail  Co.  v.  McConaby,  16  Serg.  &  R.  140, 
145;  McConaby  v.  Centre  etc.  Turnpike  Road  Co.,  1  Pen.  &  W.  426;  Lehigh 
Bridge  Co.  v.  Lehigh  Coal  etc.  Co.,  4  Rawle,  9;  26  Am.  Dec.  Ill;  Irvine  v. 
iMmbermens  Bank,  2  Watts  &  S.  190,  204;  Commonwealth  v.  Cullen,  13  Pa.  St. 
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133;  53  Am.  Dec.  450;  Coil  v.  Pittsburgh  Female  College,  40  Pa.  St.  439;  Dyer 
V.  Walker,  40  Id.  157;  Commonwealth  v.  Morris,  1  Phila.  411,  412;  State  v. 
Bank  qf  Charleston,  2  McMuU.  439;  39  Am.  Dec.  135;  Bank  of  South  Carolina 
V.  Hammond,  1  Rich.  281,  288;  Williama  v.  Unioti  Bank,  2  Humph.  339;  La 
Orange  etc.  R.  R.  v.  Rainey,  7  Cold.  420;  White's  Creek  Turnpike  Co.  v.  David- 
ton  County,  3  Tenn.  Ch.  396;  Directors  of  Maryville  College  v.  Bartlett,  8  Baxt. 
231;  Bachev.  Nashville  Uorticultural  Society,  10  Lea,  436;  Mosehyv.  Burrow, 
52  Tex.  396;  Brandon  Iron  Co.  v.  Oleason,  24  Vt.  228,  237;  Connecticut  etc. 
R.  R.  V.  Bailey,  24  Id.  465;  58  Am.  Dec.  181;  Dewey  v.  St.  Alba7is  Trust  Co., 
56  Vt.  476;  48  Am.  Rep.  803;  TJie  Banks  v.  Poiliaux,  3  Rand.  136;  15  Am. 
Dec.  706;  Crump  v.  United  States  Min.  Co.,  7  Gratt.  352;  Pixley  v.  Roanoke 
Nav.  Co. ,  75  Va.  320;  Baltimore  etc.  R.  R.  v.  Supervisors  of  Marshall  County, 
3  W.  Va.  319,  324;  Moore  v.  Schoppert,  22  Id.  282;  Greenbrier  Lumber  Co.  v. 
Ward,  30  Id.  43;  Frost's  Lessee  v.  Frostburg  Coal  Co.,  24  How.  278;  Mackall 
V.  Cliesapeake  etc.  Canal  Co.,  94  U.  S.  308;  People  v.  Society  for  Propagation  of 
tlie  Oospel,  1  Paine,  653;  United  States  v.  Williams,  5  Cranch  C.  C.  62;  Kana- 
wha Coal  Co.  V.  Kanawha  etc.  Coal  Co.,  7  Blatchf.  391;  Taylor  v.  Holmes,  14 
Fed.  Rep.  498;  Southern  Pacific  R.  R.  v.  Orton,  32  Id.  457.  "  It  would  not 
only  be  a  great  anomaly,"  says  Bigelow,  J.,  in  Heard  v.  Talbot,  7  Gray,  113, 
120,  "to  allow  persons,  not  parties  to  a  contract,  to  insist  on  its  breach  and 
enforce  a  penalty  for  its  violation,  but  it  would  bo  against  public  policy,  and 
lead  to  confusion  of  rights,  if  corporate  powers  and  privileges  could  be  dis- 
puted and  defeated  by  every  person  who  might  be  aggrieved  by  their  exer- 
cise. Therefore  it  has  often  been  held  that  a  cause  of  forfeiture,  however 
great,  cannot  be  taken  advantage  of  or  enforced  against  corporations  collater- 
ally or  incidentally,  or  in  any  other  mode  than  by  a  direct  proceeding  for 
that  object  in  behalf  of  the  government. "  A  fortiori  would  this  be  true  after 
the  legislature  had  repeatedly  recognized  the  corporation  as  a  legally  existing 
body,  subsequent  to  the  cause  of  forfeiture:  See  Williama  v.  Union  Bank,  2 
Humph.  339;  White's  Creek  Turnpike  Co.  v.  Davidson  County,  3  Tenn.  396; 
or  where  the  majority  of  the  members  of  a  corporation  commit  au  act  which 
would  justify  the  forfeiture  of  its  charter,  and  attempt  to  make  such  act  the 
basis  of  a  proceeding  instituted  by  themselves  against  the  minority  for  the 
purpose  of  having  the  corporate  franchises  declared  forfeited:  Curien  v.  San- 
lim,  16  La.  Ann.  27,  29.  The  forfeiture  would  be  incurred  from  the  time  of 
the  commission  or  omission  of  the  act  for  which  a  judgment  of  forfeiture  may 
be  given,  but  the  corporation  continues  de  facto  until  judgment  of  forfeiture 
is  pronounced:  State  v.  Ba7ik  of  CJiarleston,  2  McMuU.  439;  39  Am.  Dec.  135. 
In  accordance  with  this  rule,  a  plea  to  an  action  by  a  corporation  that  its 
charter  is  forfeited  must  allege  that  the  forfeiture  has  been  declared  in  a 
judicial  proceeding  instituted  for  that  purpose  by  the  government:  State  v. 
Trustees  of  Vincennes  University,  5  Ind.  77,  80;  West  v.  Carolina  L.  Ins.  Co.,  31 
Ark.  476;  and  if  an  action  against  stockholders  is  based  upon  the  fact  of  dis- 
solution, such  a  dissolution  must  be  shown,  rather  than  a  cause  for  dissolu- 
tion: Valley  Bank  d:  Sav.  Inst.  v.  Ladies'  Cong.  Sewing  Soc.,  28  Ksin.  423;  but  sea 
Ske  V.  Bloom,  19  Johns  456;  10  Am.  Dec.  273;  Briggs  v.  Penniman,  8  Cow.  387} 
18  Am.  Dec.  454;  so  the  only  competent  evidence  to  prove  a  forfeiture 
of  a  charter  is  the  judgment  of  a  court  directly  in  point:  Cleveland  etc 
R.  R.  V.  Speer,  56  Pa.  St.  325,  335;  94  Am.  Dec.  84,  90.  Even  where  a  charter 
or  statute  expressly  provides  that  in  a  certain  event  the  corporation  shall  b« 
"  dissolved, "  the  charter  is  not  ipso  facto  forfeited,  or  the  corporation  dis- 
solved, but  there  must  be  a  judgment  to  that  effect  in  direct  proceedings 
instituted  for  the  purpose,  and  until  that  time  the  company  remains  in  exist- 
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enc«.  This  is  so  held  where  the  charter  of  a  corporation,  formed  for  the 
parpose  of  sapplying  a  city  with  water,  provided  "that  said  company  fihall, 
within  ten  years  from  the  passing  of  this  act,  furnish  and  continue  a  supply 
of  pure  and  wholesome  water,  sufficient  for  the  use  of  all  such  citizens  dwell- 
ing in  said  city  as  shall  agree  to  take  it  ou  the  terms  to  be  demanded  by 
the  said  company,  in  default  whereof  the  said  corporation  shall  be  dissolved  ": 
Peoj>le  V.  Manhattan  Co.,  9  Wend.  351;  or  where  a  statute  provides  that  if 
any  incorporated  company  shall  remain  insolvent,  neglect  or  refuse  to  redeem 
its  notes  or  other  evidences  of  debt  in  specie,  or  suspend  its  ordinary  busi- 
ness, for  one  year,  then  it  "shall  bo  deemed  and  adjudged  to  have  surren- 
dered the  rights,  privileges,  and  franchises  granted  by  any  act  of  incorporation, 
and  shall  bo  deeme<l  to  be  dissolved  ":  Bank  of  Niagara  v.  Johnson,  8  Wend. 
645;  Peopk  v.  Ililladale  etc.  Turn-pike  Road  Co.,  23  Id.  264,  257;  Mickks  v. 
Itoche^ter  City  Bank,  11  Paige,  118;  and  see  Baker  v.  Buckua'a  Adm'r,  32  111. 
79;  or  even,  it  is  hold,  if  the  charter  of  a  banking  corporation  provides  that,  ia 
case  of  a  suspension  of  specie  payment  for  more  than  ninety  days,  the  charter 
"shall  be  ipso  facte  forfeited  and  void":  Atcha/alaya  Bank  v.  Datoson,  13  La. 
497;  and  see  SewalVs  Falls  Bridge  y.  Fisk,  23  N.  H.  171;  but  the  correctness  of 
this  ruling  is  doubtful. 

It  has  sometimes  been  supposed  that  the  cases  of  Site  v.  Bloom,  19  Johns. 
456,  10  Am.  Dec.  273,  and  Briggs  v.  Penniman,  8  Cow.  387,  18  Am.  Dec.  464, 
were  inconsistent  with  these  rules;  but  all  they  really  decide  is,  that  corpora- 
tions for  manufacturing  purposes,  formed  under  the  New  York  act  of  1811, 
are  dissolved  within  the  meaning  of  that  statute,  so  as  to  give  a  remedy  to 
creditors  against  stockholders  whenever  they  ceased  to  do  business,  and 
were  divested  of  all  their  property,  either  by  their  own  act  or  by  executions 
at  law  against  them. 

And,  after  all,  there  seems  to  be  no  good  reason  why  the  legislature  may 
not  expressly  provide  that,  for  the  failure  of  a  corporation  to  comply  with 
certain  conditions,  its  franchises  shall  be  ipso  facto  terminated,  without  the 
necessity  of  any  judicial  proceeding.  The  question  would  simply  be  one  of 
legislative  intent.  Thus  it  is  held  that  a  railroad  corporation  loses  its  cor- 
porate  rights  and  powers  without  any  judicial  proceeding  to  declare  a  for- 
feiture, by  the  mere  non -performance  of  conditions  to  the  efifect  that  if  it 
failed  to  begin  the  construction  of  its  road  and  make  a  certain  expenditure 
within  a  time  limited  for  that  purpose,  or  having  niade  such  beginning  and 
expenditure,  it  failed  to  finish  and  put  its  road  in  operation  within  a  further 
time  allowed  for  so  doing,  then,  in  either  case,  "its  corporate  existence  and 
powers  shall  cease  ":  Matter  of  Brooklyn  etc  R.  'y,  72  N.  Y.  245,  249;  75  Id.  3.35, 
338;  or  by  the  non-performance  of  a  condition  that,  unless  a  certain  portion  of  the 
road  should  be  constructed  within  a  certain  time,  "  all  the  powers,  rights,  and 
franchises  herein  and  hereby  granted  shall  be  deemed  forfeited  and  termi- 
nated ":  Brooklyn  Steam  Transit  Co.  v.  City  qf  Brooklyn,  78  Id.  524,  Earl,  J., 
saying:  "  It  cannot  be  denied  that  the  legislature  has  the  power  to  provide 
that  a  corporation  may  lose  its  corporate  existence  without  the  intervention 
of  the  courts,  by  any  omission  of  duty,  or  violation  of  its  charter,  or  default 
as  to  limitations  imposed;  and  whether  the  legislature  has  intended  so  to 
provide  in  any  case  depends  upon  the  construction  of  the  language  used." 
So  where  an  act  provides  that  a  railroad  company  shall  construct  and  equip 
its  road  within  a  certain  time,  and  upon  failure  to  do  so  all  unbuilt  portions 
thereof,  with  the  properties,  rights,  and  franchises  appertaining  thereto,  "  shall 
be  absolutely  forfeited,  and  shall  re\  jrt  to  the  state  without  any  other  act 
or  ceremony  whatever,   legislative  or  judicial,"  a  failure  ipso  facto  works  the 
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forfeiture:  State  v.  St.  Paul  etc.  R.  R.,  35  Minn.  222,  224;  and  where  a  statute 
enacted  that  in  case  any  railroad  company  should  not,  within  twelve  months 
after  the  acceptance  of  its  route  by  commissioners,  procure  and  pay  for  the 
right  of  way  over  all  land  covered  by  the  location,  such  acceptance  by  the 
commissioners  should  bo  void,  it  was  held  that  such  failure  to  procure  and 
pay  for  the  right  of  way  was  not  in  the  nature  of  a  forfeiture,  to  be  taken 
advantage  of  only  by  the  state  in  a  direct  proceeding  against  the  company, 
but  that  the  whole  proceeding  became  of  no  effect  upon  the  expiration  of  the 
twelve  months:  New  York  etc.  R.  R.  v.  Boston  etc.  R.  R.,  36  Conn.  196;  and 
if  a  condition  should  be  annexed  to  a  franchise  to  construct  and  operate  a 
railroad  through  the  streets  of  a  city,  that  if  the  company  should  not  com- 
plete the  road  within  a  certain  time,  the  franchise  shall  be  "forfeited,"  it  has 
been  held,  although  with  some  doubt  as  to  the  correctness  of  the  conclusion, 
that  non-performance  of  the  condition  will  work  a  forfeiture,  without  a  judicial 
determination:  Oakland  R.  R.  v.  Oakland  etc.  R.  R.,  45  Cal.  365;  13  Am.  Rep. 
181;  compare  Ilovelman  v.  Kansas  City  etc.  R,  R.,  79  Mo.  632;  City  of  Chicago  v. 
Chicago  etc.  R.  R.,  105  111.  73,  78;  and  see  note  to  Atchison  Street  R'y,  v.  Nave, 
6  Am.  St.  Rep.  805.  There  must,  however,  be  some  such  language  as  in  the  fore- 
going illustrations,  clearly  indicating  the  intention  of  the  legislature,  in  order 
that  a  forfeiture  shall  result  merely  from  the  failure  to  obey  some  coudition, 
without  an  adjudication  to  that  effect.  Thus  where  the  charter  of  a  railroad 
company  simply  provided  that  "if  said  corporation  shall  not,  within  ten 
years  from  the  approval  of  this  act,  commence  the  construction  of  said  rail- 
road, then  said  corporation  shall  be  dissolved,"  the  non-compliance  with  the 
requirement  was  held  not  of  itself  to  work  a  dissolution:  Day  v.  Ogdenshurgh 
etc.  R.  R.,  107  N.  Y.  129;  Matter  of  N.  Y.  Elevated  R.  R.,  70  Id.  327,  338; 
Brooklyn  Central  R.  R.  v.  Brooklyn  City  R,  R.,  32  Barb.  358;  and  similar  cases 
cited  swpra,  this  head. 

Forfeiture  is,  in  General,  Judicial  Question,  and  cannot  be  De- 
termined BY  Legislature.  —  Whether  a  corporation  has  been  guilty  of  acts 
or  omissions  constituting  grounds  of  forfeiture  of  its  charter  is,  in  general,  a 
judicial  question,  and  cannot  be  determined  by  the  legislature:  Cooley'a  Con- 
stitutional Limitations,  *106;  Regents  of  University  of  Maryland  X .  Williams,  9 
Gill  &  J.  365;  31  Am.  Dec.  72;  Bruffett  v.  Great  Western  R.  R.,  25  111.  353; 
Stale  V.  Noyes.il  Me.  189;  Vermont  etc.  R.  R.  v.  Vermont  Central  R.  R.,  .S4  Vt. 
2,  56;  Allen  v.  Buchanan,  9  Phila.  283.  This  rule  has  even  been  applied 
where  it  was  provided  that  a  charter  shall  not  be  repealed  "unless  it  shall 
be  made  to  appear  to  the  legislature  that  there  has  been  a  violation  by  the 
company  of  some  of  the  provisions  of  this  act  ":  Flint  etc.  Plank  Road  Co.  v. 
Woodhull,  25  Mich.  99;  12  Am.  Rep.  233;  and  where  a  charter  provided  that, 
if  the  company  "shall  at  anytime  misuse  or  abuse  any  of  the  privileges 
herein  granted,  the  legislature  may  resume  all  and  singular  the  rights  and 
privileges  hereby  granted  to  such  corporation  ":  Mayor  etc.  of  Baltimore  v. 
Pittsburgh  etc.  R.  R.,  1  Abb.  U.  S.  9;  contra,  Erie  etc.  R.  R.  v.  Casey,  26  Pa. 
St.  287. 

But  it  must  be  conceded  that  the  legislature  may  reserve  absolutely 
the  right  to  repeal  the  charter  of  a  corporation,  and  in  such  case  may  exer- 
cise the  right  at  its  pleasure,  and  with  or  without  any  reason  therefor.  This 
being  true,  there  is  no  valid  objection  why  the  legislature  may  not  reserve 
the  right  to  repeal  upon  the  performance  or  non-performance  of  some  con- 
dition. In  such  a  case,  it  should  have  the  right  to  determine  whether  or  not 
the  condition  had  been  performed,  and  such  a  determination  would  not,  prop- 
erly speaking,  be  judicial  in  its  nature.     Accordingly,  where  a  charter  pro- 
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▼idea  that  if  th«  corporation  "shall  fail  to  go  into  operation,  or  shall  abuso 
or  misuse  their  privileges  under  their  charter,  it  shall  be  in  the  power  of  the 
legislative  assembly  of  this  territory  at  any  time  to  annul,  vacate,  and  make 
void  this  charter,"  the  legislature  may  repeal  the  charter  without  judicial  in- 
vestigation: Minera'  BajJc  v.  United  StaUs,  Morris,  482;  1  O.  Greene,  553; 
or  if  the  charter  provides  that  "if  the  said  company  abuse  or  misuse  any  of 
the  privileges  hereby  granted,  the  legislature  may  resume  the  rights  granted 
the  said  company  ":  Eiie  etc.  R.  R.  v.  Caaey,  26  Pa.  St.  287;  and  see  Common- 
wellh  V.  PUlsburg  etc  R.  R.,  58  Id.  26,  46;  contra,  Mayor  etc.  qf  Baltimore  v. 
Pilt«hurgh  etc  R.  R.,l  Abb.  U.  S.  9;  and  to  the  same  effect,  see  Crease  v.  Bab- 
code,  23  Pick.  334;  Myrick  v.  Bravoley,  33  Minn.  377;  Farnsvoorth  v.  Minne- 
tola  etc.  R.  R.,92  U.  S.  49.  The  only  doubt  is,  whether  the  act  of  tho  Icgisia- 
ture  is  conclusive,  or  subject  to  review  by  the  courts,  and  to  be  set  aside  for 
error.  In  Minera'  Bank  v.  Uruted  States,  1  G.  Greene,  653,  Hastings,  C.  J., 
was  of  the  opinion  that  the  repeal  by  the  legislature  was  conclusive.  In  Erie 
etc  R.  R.  V.  Caaey,  supra.  Black,  J.,  thought  the  act  not  conclusive,  but  that 
it  might  be  set  aside  for  plain  mistake  of  law  or  fact;  while  Lowrie,  J.,  was 
of  the  opinion  that  it  could  not  be  inquired  into;  but  it  has  been  subsequently 
held  that  the  legislature,  under  such  circumstances,  is  not  the  Onal  judge  of 
the  fact  of  misuse  or  abuse:  CommonweaU/i  v.  PUlsburg  etc.  R.  R.,  supra. 

Pbocskdinos  to  Declabb  Foefeitube.  —  At  the  old  common  law,  there 
were  two  modes,  or  properly  but  one  mode,  of  proceeding  against  a  corpora- 
tion to  enforce  a  forfeiture  of  its  franchises;  viz. ,  scire  facias  and  quo  xoarranto, 
When  tho  one  or  the  other  of  these  writs  was  appropriate  is  thus  explained 
by  Ashhurst,  J.,  in  Rex  v.  Pasmore,  3  Term  Rep.  199,  244,  iu  language  that 
has  been  frequently  quoted  with  approval:  "A  scire  facias  is  proper  where  there 
13  a  legal  existing  body,  capable  of  acting,  but  who  have  been  guilty  of  an 
abuse  of  the  power  intrusted  to  them;  for  as  a  delinquency  is  imputed  to  them, 
they  ought  not  to  be  condemned  unheard;  but  that  does  not  apply  to  the 
case  of  a  non-existing  body,  and  a  quo  warra}Uo  is  necessary  where  there  is 
a  body  corporate  de  facto,  who  take  upon  themselves  to  act  as  a  body  corpo- 
rate, but  from  some  defect  in  their  constitution  they  cannot  legally  exercise 
the  powers  they  affect  to  use  ";  and  see  State  v.  Mercliants  Ins.  cfc  T.  Co., 
8  Humph.  235;  Regents  of  University  of  Maryland  v.  Williams,  9  Gill  &  J. 
365;  31  Am.  Dec.  72;  Baker  v.  Backus's  Adm'r,  32  111.  79,  110;  Sleev.  Bloom, 
6  Johns.  Cli.  366;  Washinr/ton  etc.  Turnpike  Co.  v.  State,  19  Md.  239.  Scire 
facia.*,  then,  was  the  proper  remedy  by  which  a  forfeiture  was  enforced. 
Tlio  ancient  writ  of  quo  warranto  has,  however,  long  since  fallen  into  disuse, 
and  an  information  in  the  nature  of  a  quoxoarranl-o  has  come  to  be  the  modern 
remedj',  not  only  against  such  bodies  as  assume  to  exercise  corporate  powers 
without  any  authority  whatever,  but  also  against  corporations  having  a  legal 
existence,  for  a  forfeiture  of  their  franchises:  High  on  Extraordinary  Reme- 
dies, sec.  647;  Morawetz  on  Corporations,  sec.  1030;  Wood's  Field  on  Corpo- 
rations, sec.  443;  People  v.  Dank  of  Niajarn,  6  Cow.  196;  People  v.  Bank  of 
Hudson,  6  Id.  217;  People  v.  Wasliin'jton  etc.  Bank,  6  Id.  211;  People  v.  Bi-is- 
tol  elc.  Turnpike  Road  Co.,  23  Wend.  222;  Tliompsonv.  People,  23  Id.  5.38; 
Statew.  Paterson  etc.  Turnpike  Co.,  21  N.  .J.  L.  9,  12;  Darnell  v.  Slate,  48  Ark. 
321;  Rccd  v.  Cumberland  etc.  Canal  Coi"p.,  65  Me.  132;  Danville  etc.  Plank 
Road  Co.  V.  State,  16  Ind.  456,  457;  althouj!;h,  of  course,  the  legislature  may 
provi<le  for  the  continued  use  of  tho  writs  of  quo  loarranto  and  scire  facia-v 
See  Suite  v.  Moore,  19  Ala.  514;  Slate  v.  Real  Estate  Bank,  5  Ark.  595,  598; 
41  Am.   Dec.  109,  111. 

Whether  scire  facias,  or  an  information  in  the  nature  of  a  quo  warranto,  be 
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used,  ia  either  case  the  proceeding,  unless  otherwise  permitted  by  statute,, 
must  bo  at  the  instance  and  on  behalf  of  the  state,  through  its  proper  ofiBcer, 
and  cannot  be  prosecuted  by  a  private  individual:  2  Kent's  Com.  *313; 
High  on  Extraordinary  Remedies,  sec.  654;  2  Waterman  on  Corporations, 
Bee.  433;  Rex  v.  Corporation  of  Carmarthen,  2  Burr.  869;  1  W.  Bla.  187;  Slee 
V.  Bloom,  5  Johns.  Ch.  366;  Commonwealth  v.  Union  Ins.  Co.,  5  Mass.  230;  4- 
Am.  Dec.  50;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec.  747; 
Rice  V.  National  Bank,  126  Mass.  300;  State  v.  Paterson  etc.  Turnpike  Co.,  21 
N.  J.  L.  9;  Murphy  v.  Fai'mers'  Bank,  20  Pa.  St.  415;  Commonvxalth  v.  Alle- 
gheny  Bridge  Co.,  20  Id.  185;  Commonwealth  v.  Oermantown  etc.  R'y,  20  Id. 
618;  Western  Pennsylvania  R.  R.  Co.'s  Appeal,  104  Id.  399;  Commonwealth  v. 
Farmers'  Bank,  2  Grant  Cas.  392;  Pecyple  v.  Nwth  Chicago  R)/,  88  Id.  537; 
Cur  ten  v.  Santini,  16  La.  Ann.  27,  29;  Cliesapeake  etc.  Canal  Co.  v.  Baltimore 
etc.  R.  R.,  4  Gill  &  J.  1,  122;  Staie  v.  White's  Creek  Turnpike  Co.,  3  Tenn.  Ch. 
163;  State  v.  Butler,  15  Lea,  104;  Denike  v.  New  York  etc.  Lime  and  Cement 
Co.,  80  N.  Y.  599;  Wilmersdoerffer  v.  Lake  Mahopac  Imp.  Co.,  18  Hun,  387; 
Oaylord  v.  Fort  Wayne  etc.  R.  R.,  6  Biss.  286. 

In  such  a  proceeding  it  is  indispensably  necessary  that  the  corporatiott 
should  be  a  party:  State  v.  Taylor,  25  Ohio  St.  279;  Smith  v.  State,  21  Ark. 
294;  Baker  V.  Backus's  Adm'r,  32  111.  79;  People  v.  Rensselaer  etc.  R.  R.,  15 
Wend.  113,  128;  30  Am.  Dec.  33,  37.  It  has  sometimes  been  held  that  in- 
stituting proceedings  against  a  corporation,  eo  nomine,  admitted  the  legal 
existence  of  the  corporation:  Commercial  Bank  of  Natchez  v.  State,  6  Smedea 
&  M.  599,  614;  Staie  v.  Commercial  Bank  of  Manchester,  33  Miss.  474;  People 
v.  Rensselaer  etc.  R.  R.,  15  Wend.  113,  129;  30  Am.  Dec.  33,  38;  State  v. 
Cincinnati  Oas  LigM  etc.  Co.,  18  Ohio  St.  262;  contra.  People  v.  Bank  of  Hud- 
son, 6  Cow.  217;  but  this  rule  rests  upon  no  sound  reason. 

The  attorney-general  need  not,  by  the  general  law,  ask  leave  of  court  to 
institute  proceedings  to  declare  the  forfeiture  of  corporate  franchises:  StaJte 
v.  Paterson  etc.  Turnpike  Co.,  21  N.  J.  L.  9,  10;  unless  required  by  some 
statute:  See  State  v.  St.  Louis  Peipetual  Ins.  Co.,  8  Mo.  330;  nor  is  it  neces- 
sary that  the  legislature  should,  by  some  general  or  special  statute,  have 
authorized  and  directed  proceedings  to  be  brought:  State  v.  Southern  Pacifc 
R.  R.,  24  Tex.  80;  State  v.  RioOrnnde  R.  R.,  41  Id.  217,  219;  and  see  Statev. 
Con-^olidaiion  Coal  Co. ,  46  Md.  1.  It  is  discretionary  with  him  to  bring  the 
suit,  aud  hence  he  cannot  be  compelled  by  mandamus  to  do  so:  State  v. 
Attorney -Oeneral,  30  La.  Ann.  954;  but  if  he  is  first  required  to  obtain  leave 
of  the  court  to  file  an  information,  the  granting  of  leave  then  rests  in  th» 
sound  discretion  of  the  court:  Attorney-General  v.  Erie  etc.  R.  R.,  55  Mich. 
15,  21;  People  v.  North  Chicago  R'y,  88  111.  537. 

The  proceedings  must  be  brought  in  the  country  or  state  in  which  the  cor- 
poration was  created.  The  courts  of  any  other  country  or  state  would  hav& 
no  jurisdiction:  Society  for  Propagation  of  the  Gospel  v.  Town  of  New  Haven,. 
8  Wheat.  464;  People  v.  Society  for  Propagation  of  the  Gospel,  1  Paine, 
653,  G5G;  Carey  v.  Cincinnati  etc.  R.  R.,  5  Iowa,  357,  367;  Importing  etc.  Co.  w 
Locke,  50  Ala.  332. 

In  regard  to  the  time  within  which  the  information  must  be  filed,  in  the 
absence  of  a  statutory  provision  it  has  been  held  by  one  case  that  the  court 
possesses  a  sound  discretion  in  the  matter,  and  will  not  entertain  the  pro- 
ceedings if  there  has  been  unreasonable  delay  —  in  this  instance  five  years  — 
after  the  cause  of  forfeiture  arose;  People  v.  Oakland  County  Bank,  1  Doug. 
(Mich.)  282,  286;  aud  aeo  Kdlogg  v.  Union  Co.,  12  Conn.  7,  19;  and  in 
another  case,  that  lapse  of  time  was  no  bar:  State  v.  Pawtuxet  Turnpike  Co.y 
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8  R.  I.  B21;  04  Am.  Dec.  123;  both  of  which  propositions  would  seem  to  be 
correct. 

The  judgment  in  those  proceedings  for  a  forfeiture  of  the  charter  ia  of 
ouster  and  of  seizure  of  tho  franchise  into  the  hands  of  the  crown  or  state,  or 
in  other  words,  of  ouster  and  of  dissolution:  See  Site  v.  Bloom,  5  Johns.  Ch. 
366,  379;  Pecrple  v.  Bank  of  TTnihon,  G  Cow.  217;  Peo^ple  v.  Reimelaer  He. 
R.  I?.,  15  Wend.  113,  128;  30  Am.  Doc.  33,  35;  Slate  Bank  v.  SiaU,  1 
Bloxjkf.  267;  12  Am.  Dec.  2.34;  ,State  v.  Pennsylvania  etc.  Canal  Co.,  23  Ohio 
St.  121,  126;  although  if  a  corporation  violates  a  special  franchise,  the  state 
may  obtain  a  judgment  doclariug  that  particular  franchise  forfeited,  without 
dissolving  the  company,  or  depriving  it  of  tho  general  franchise  of  acting  in 
a  corporate  capacity:  Toledo  etc.  R.  R.  v,  Johnson,  49  Mich.  148,  151. 

As  to  the  effect  of  a  dissolution  upon  the  property  of  the  corporation,  and 
tho  rights  of  the  stockholders  and  creditors,  see  State  Bank  v.  State,  1  Blackf. 
267;  12  Am.  Dec.  234,  and  note;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267; 
96  Am.  Dec.  747,  and  cases  cited  755. 

As  to  tho  pleadings  and  proceedings  in  quo  toarranto  in  general,  see  the 
note  to  People  v.  Rensselaer  etc.  R.  R.,  30  Am.  Dec.  44;  and  as  to  the  burden 
of  proof,  see  the  note  to  State  v.  Kupferle,  100  Id.  268. 

Court  of  Equitt  caknot  Decree  Forfeiture.  —  It  ia  well  settled  that 
a  court  of  equity  has  no  jurisdiction,  unless  it  be  conferred  by  statute,  to  de- 
cree the  dissolution  of  a  corporation  by  forfeiture  of  its  franchises,  either  at 
tho  suit  of  an  individual  or  at  the  suit  of  tho  state:  2  Kent's  Com.  •313; 
Angcll  and  Ames  on  Corporations,  sec.  777;  Boone  on  Corporations,  sec.  203; 
2  Morawetz  on  Corporations,  sec.  1040;  2  Waterman  on  Corporations,  sec 
432;  note  to  Corttlyeu  v.  Hatliaway,  64  Am.  Dec.  485;  Foljer  v.  Columbian 
Ins.  Co.,  99  Mass.  267;  96  Am.  Dec.  747,  and  note;  Attorney-Generalv.  Tudor 
Ice  Co.,  104  Mass.  239;  6  Am.  Rep.  227;  Attorncy-Ocneral  v.  Utica  Ins.  Co., 
2  Johns.  Ch.  371,  389;  Sleev.  Bloom,  5  Id.  366;  AUorney-Oeneral  v.  Bank  c/ 
Niagara,  Hopk.  Ch.  354;  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  84, 
SS;  Latimer  v.  Eddy,  46  Barb.  61,  67;  Belmont  v.  Erie  R'y,  52  Id.  637;  Society 
for  Edahlishing  Usqful  Manufactures  v.  Morris  Canal  etc.  Co.,  1  N.  J.  Eq.  157j 
21  Am.  Dec.  41;  Attorney-General  v.  Stevens,  1  N.  J.  Eq.  .369;  22  Am.  Dec. 
526;  President  etc.  v.  Trenton  City  Bridge  Co.,  13  N.  J.  Eq.  46;  Terhune  v. 
Midland  R.  /?.,  38  Id.  423;  State  v.  Merchants'  Ins.  <t  T.  Co.,  8  Humph.  235; 
Baker  V.  Backus's  Adnir,  32  III.  79;  Baylesa  v.  Orne,  1  Freem.  (Miss.)  161; 
Cady  V.  Knit  Goods  Mfj.  Co.,  48  Mich,  133,  135;  Strong  v.  McCagg,  65  Wi». 
6C4,  627;  Pixley  v.  Roanoke  Nav.  Co.,  75  Va.  320;  Croft  v.  Lumpkin  Chesta- 
tee  Min.  Co.,  61  Ga.  465,  467;  Lejee  v.  Contineyital  Passenger  R'y,  10  Phila. 
362;  Taylor  v.  Ilolme.t,  14  Fed.  Rep.  498,  505;  but  see  Attorney-General  v. 
Railroad  Companies,  35  Wis.  425.  The  state  alone  can  insist  on  a  forfeiture, 
and  it  has  an  adequate  remedy  at  law  by  the  proceedings  above  indicated. 

Waiver  of  Forfeiture.  —  It  is  also  a  well-settled  rule  that  the  state  may 
waive  a  forfeiture  which  has  been  incurred.  Tliis  it  may  do  expressly,  or  it 
may  impliedly  waive  the  forfeiture,  when,  with  knowledge,  it  passes  legisla- 
tion wliich  recognizes  the  continued  existence  of  tho  corporation:  Angell  and 
Ames  on  Corporations,  sec.  777;  Boone  on  Corporations,  sec.  203;  2  Mora- 
wetz on  Corporations,  sec.  1029;  Taylor  on  Corporations,  sec.  460;  2  Water- 
man on  Corporations,  sec.  429;  Wood's  Field  on  Corporations,  sec.  442;  Slat4 
V.  Real  Estate  Bank,  5  Ark.  595;  41  Am.  Dec.  109;  State  v.  Mississipjn  etc 
R.  R.,  20  Ark.  495;  Enfcld  Toll  Bridge  Co.  v.  Connecticut  River  Co.,  7  Conn 
28,  45;  Baker  v.  B'lckwis  Adnir,  32  111.  79;  People  v.  OHowa  llydrauiiL 
Co.,   115   Id.  281;  State  v.   Trustees  of  Vincennes    Umvertity,    5  Ind.  77,  81, 
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88,  89;  Atcha/alaya  Bank  v.  Dawson,  13  La.  497,  509,  510;  State  v.  New 
Orleans  Oas  Light  etc.  Co.,  2  Rob.  (La.)  529,  531;  In  re  Mechanka^  Sodety, 
31  La.  Ann.  627,  630;  BasJuyr  v.  Dressel,  34  Md.  503;  Ccmmerdal  Bank  qf 
NaUhez  v.  Staie,  6  Smedes  &  M.  5i)9,  623;  NeviU  v.  Bank  of  Port  Gibson,  6 
Id.  513,  524.  657;  Planters'  Bank  v.  Stale,  7  Id.  163,  177;  Slate  v.  Fourth  New 
Hampshire  Turnpike,  15  N.  H.  162;  41  Am.  Dec.  690;  State  v.  Oodwinsville 
etc.  Boad  Co.,  44  N.  J.  L.  496,  499;  People  v.  Manhattan  Co.,  9  Wend.  351; 
People  V.  Fishkill  etc.  Plank  Roml  Co.,  27  Barb.  445;  Matter  of  New  York 
Elevated  R.  R.,  70  N.  Y.  327,  338;  MaUerof  Brooklyn  etc.  R.  R.,  75  Id.  335, 
339;  Attorney -Oeneral  v.  Petersburg  etc.  R.  R.,  6  Ired.  456,  470;  Milford  etc. 
Turnpike  Co.  v.  Brush,  10  Ohio,  111,  116;  36  Am.  Dec.  78,  82;  State  v.  Bajik 
qf  Cliarleston,  2  McMuU.  439;  39  Am.  Dec.  135;  Baltimore  etc.  R.  R.  v.  Super' 
nsors  of  Marshall  County,  3  W.  Va.  319;  as  to  whether  a  waiver  can  be  estab- 
lished by  showing  lapse  of  time,  see  Kellogg  v.  Union  Co.,  12  Conn.  7,  19; 
People  V.  Oakland  County  Bank,  1  Doug.  (Mich.)  282,  286;  Stale  v.  Paiotuxet 
Turnpike  Co.,  8  R.  I.  521;  94  Am.  Dec.  123. 

If  a  waiver  by  implication  from  an  act  of  the  legislature  be  relied  upon, 
there  must  be  reasonable  grounds  from  which  the  waiver  can  be  inferred. 
Thus  an  act  extending  the  time  for  the  completion  of  a  turnpike  road  is  not 
a  bar  to  proceedings  against  the  company  for  non-complianco  with  the  re- 
quirements of  its  charter  in  respect  to  a  portion  of  the  road  completed  before 
the  passage  of  the  act,  and  on  which  gates  had  been  erected  and  tolls  collected, 
—  there  being  no  waiver  in  express  terms,  and  nothing  from  which  a  waiver 
could  bo  implied:  People  v.  Kingston  etc.  Turnpike  Road  Co.,  23  Wend.  193;  35 
Am.  Dec.  551;  and  for  the  same  reason  the  legislature,  by  an  act  releasing  a 
plank  road  company  from  the  construction  of  a  portion  of  its  road,  does  not 
thereby  confirm  the  road  as  constructed:  People  v.  Fishkill  etc.  Plank  Road  Co., 
27  Barb.  445.  Nor  does  the  certificate  of  inspectors  appointed  under  the 
provisions  of  an  act  concerning  turnpike  roads,  that  the  road  has  been  con- 
structed according  to  the  true  intent  and  meaning  of  the  act,  bar  proceedings 
charging  a  non-compliance  with  the  requirements  of  the  law:  People  v. 
Kingston  etc.  Turnpike  Road  Co.,  supra;  People  v.  Bristol  etc.  Turnpike  Road 
Co.,  23  Wend.  222;  People  v.  Waterford  etc.  Turnpike  Co.,  2  Keyes,  327,  335, 
3  Abb.  App.  580,  590;  People  v.  Fishkill  etc.  Plank  Road  Co. ,  supra;  Common- 
wealth  V.  Tenth  Massachusetts  Turnpike  Corp.,  11  Cush.  171,  173. 

Ordinarily,  the  legislature  alone  can  waive  a  forfeiture:  People  v.  Phoenix 
Bank,  24  Wend.  431,  483,  35  Am.  Dec.  634,  635;  Chicago  City  R'y  v.  People, 
73  111.  541. 

And,  as  above  intimated,  the  default  of  the  corporation  must  have  been 
known  to  the  legislature,  in  order  to  render  subsequent  acts,  recognizing  the 
existence  of  the  corporation,  a  waiver:  People  v.  Manhattan  Co.,  9  Wend.  351; 
Commonwealth  v.  Tenth  Massachusetts  Turnpike  Corp.,  11  Cush.  171,  174. 

D1S.SOLUTION  OF  COEPORATION  FOR  MISUSER  OrNoN-USER  OF  IT.S  FRANCHISE: 

Folgerv.  Columbian  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec.  747^ and  note  755-758. 
It  is  a  tacit  condition  annexed  to  or  implied  in  the  charter  of  every  corpora- 
tion, that  the  government  may  resume  its  corporate  franchises  for  a  mia- 
user  or  non-user  thereof:  State  v.  Minn.  C.  R.  Co.,  36  Minn.  246;  Darnell  v. 
State,  48  Ark.  321.  And  an  information  in  the  nature  of  a  quo  wai-ranto  ia 
the  proper  proceeding  against  a  corporation  to  forfeit  its  franchise  for  mis- 
user or  non-user,  or  to  oust  it  from  the  exercise  of  a  franchise  under  its  char- 
ter, to  which  it  was  not  legally  entitled:  Id.  In  Vermont  and  New  York, 
a  railway  corporation  does  not  ipso  facto,  by  omitting  to  perform  a  duty  im- 
posed upon  it  by  its  charter,  and  in  the  absence  of  words  in  the  charter  mak- 
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hg  snoh  non-compliance  a  limitation  upon  the  original  grant  of  power,  loM 
its  corporate  character;  to  dissolve  the  corporation,  there  mnst  be  a  judicial 
proceeding  and  judgment  declaring  the  forfeiture:  Da^  v.  R.  X.  Co.,  107 
N.  Y.  129. 

Whkn  Quo  Warbakto  i.s  or  la  not  sustainablo  against  a  corporation: 
StaU  V.  BaiUy,  16  Ind.  40;  79  Am.  Dec.  405,  and  note  411. 

Consolidation  ok  Existing  Corporations:  McMahan  v.  Morriaon,  16 
Ind.  172;  79  Am.  Dec.  418,  and  note  on  subject  422-428. 

Corporations  havb  Such  Powers  only  as  the  act  creating  them  confers, 
and  are  confined  to  the  exercise  of  the  powers  expressly  granted,  and  such 
incidental  powers  as  are  necessary  to  carry  into  efifect  those  specifically  con- 
ferred:  Chiciigo  Oaa  LigfU  Co.  v.  Peoples  Gas  lAy/U  Co.,  121  111.  530;  2  Am. 
SL  Rep.  124;  Caldwell  v.  Alton,  33  111.  416:  85  Am.  Dec.  282;  Franklin  Co 
V.  Ltwiston  Inst,  for  Savings,  68  Me.  43;  28  Am.  Rep.  9;  and  corporate  char 
ters  are  to  be  construed  strictly  against  the  grantees:  PoH  of  Mobile  v.  Rail- 
road Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342,  and  note  353.  In  the  absence  of 
statutory  authority,  a  corporation  has  no  right  to  sell  or  transfer  its  franchise, 
or  any  property  essential  to  its  exercise,  which  it  has  acquired  under  the  law 
of  eminent  domain:  Fietsam  v.  Hay,  122  111.  293;  3  Am.  St.  Rep.  492;  and 
compare  the  cases  collecte<l  in  note  495,  496. 
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124  Nebraska,  242.] 

Statutb  of  Limitations  will  Run  in  Favor  of  Villages  and  CitieSj 
and  will  bar  action  on  village  warrant. 

Village  of  Arapahoe,  Nebra.ska,  is  de  Facto  Corporation,  and  waH 
authorized  to  transact  business  from  the  year  1873  to  1879,  where,  upon 
the  facts  stated,  it  appeared  that  in  1873  it  was  organized,  and  continue<l 
such  organization  down  to  1879,  when  it  was  reorganized,  and  that  oflS- 
cers  were  elected  each  year,  except  the  year  1877. 

John  Dawson,  for  tJhe  plaintiff  in  error. 

W.  S.  Morlan,  for  the  defendant  in  error. 

Maxwell,  J.  The  plaintiff  brought  an  action  against  tho 
defendant,  and  alleges  in  his  petition  that  the  defendant  ie 
duly  incorporated  as  a  village  under  the  general  laws  of  the 
state  of  Nebraska.  That  on  the  twenty-seventh  day  of  De- 
cember, 1873,  said  defendant  being  justly  indebted  to  Acres, 
Blackmore,  &  Co.  in  the  sum  of  $69.35,  which  said  indebtcd- 
Qess  was  at  that  time  due  and  unpaid,  the  board  of  trustees, 
being  then  in  regular  session  as  tlie  board  of  trustees  of  said 
village,  did  order  and  allow  the  said  claim  and  demand  of 
said  Acres,  Blackmore,  Sz,  Co.,  and  did  adjudge  that  the  said 
Acres,  Blackmore,  &,  Co.  be  paid  on  account  thereof  the  sum 
of  $69.35,  and   thereupon,  because  of  the  promises,  did  draw 
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and  issue  to  said  Acres,  Blackmore,  &  Co.  the  certain  warrant 
of  said  village,  numbered  one,  duly  signed  by  E.  B.  Murphy, 
who  was  the  chairman  of  said  board  of  trustees,  and  counter- 
signed by  C.  F.  Colwell,  clerk  of  said  village  and  of  said 
board,  and  attested  by  the  seal  of  said  village,  and  directed 
to  the  treasurer  thereof,  and  which  commands  the  treasurer 
to  pay  to  Acres,  Blackmore,  &  Co.,  or  bearer,  the  sum  of  $69.35 
out  of  the  general  fund  of  said  village.  On  the  tenth  day  of 
March,  1874,  said  warrant  was  duly  presented  for  payment 
to,  and  payment  thereof  duly  demanded  from,  the  treasurer 
of  said  village,  and  said  treasurer  thereupon  indorsed  upon 
said  warrant  the  following  words:  — 

"  Registered  for  payment,  March  10,  1874;  not  paid  for 
want  of  funds,  and  there  never  has  been  any  funds  to  pay 
the  same.  "  G.  W.  Colvin,  Treasurer." 

And  then  and  there  said  treasurer,  for  want  of  funds,  re- 
fused to  pay  said  warrant,  or  any  part  thereof.    Said  warrant 
was  in  words  and  figures  following,  to  wit:  — 
"$69.35.  State  of  Nebraska, 

"Town  of  Arapahoe,  Dec.  27,  1873. 
"Treasurer  of  the  town  of  Arapahoe:  Pay  Acres,  Black- 
more,  &   Co.,  or  bearer,  $69.35,  and   charge   to   account  of 
general  fund.     By  order  of  the  town  council.     No.  1. 

"  E.  B.  Murphy,  Chairman  Board  of  Trustees. 
"  C.  Colwell,  Clerk. 
"  Registered  for  payment,  March  10,  187^. 

"  G.  W.  CoLviN,  Treasurer." 

Subsequently,  but  before  the  commencement  of  this  action^ 
said  warrant  was,  by  said  Acres,  Blackmore,  &  Co.,  for  a 
valuable  consideration,  transferred  and  delivered  to  the  plain- 
tiff, who  is  now  the  lawful  holder  and  owner  thereof,  but  that 
no  part  of  said  warrant  has  been  paid,  nor  is  there  now,  nor 
has  there  been  at  any  time,  any  funds  or  moneys  in  the 
treasury  of  said  village  for  application  to  the  payment  of  said 
warrant;  and  said  defendant  has  at  all  times  neglected,  and 
still  neglects  and  refuses,  by  levy  of  taxes  or  otherwise,  to 
provide  for  the  payment  of  the  same,  or  any  part  thereof,  and 
there  is  now  due  the  plaintiff  thereon  the  sum  of  $69.35,  and 
ten  per  cent  interest  from  the  twenty-seventh  day  of  Decem- 
ber, 1873,  for  which  amount  plaintiff  asks  judgment. 

There  are  eleven  counts  in  the  petition  upon  causes  of 
action  similar  to  that  above  set  forth. 
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The  village  filed  an  answer,  in  which, — 1.  It  denies  that  it 
was  incorporated  at  the  time  said  indebtedness  was  incurred; 
2,  Interposes  a  plea  of  the  statute  of  limitations;  3.  That  cer- 
tain warrants  described  in  specified  counts  of  the  petition  were 
issued  to  aid  in  constructing  a  water  grist-mill  in  said  village 
without  being  authorized  by  a  vote  of  the  electors  thereof;  4. 
Tliat  a  portion  of  the  indebtedness  (describing  it)  was  in- 
curred for  stationery  and  letter-heads  for  the  use  of  the  people 
of  the  village. 

There  is  a  stipulation  of  facts  set  out  in  the  record  which 
need  not  be  copied. 

On  the  trial  of  the  cause  the  court  found  the  issues  against 
the  village,  in  all  matters  except  as  to  the  warrants  issued 
for  the  water  grist-mill,  and  rendered  judgment  accordingly. 
Both  parties  prosecute  error  to  this  court. 

The  agreed  statement  of  facts  shows  that  all  the  warrants 
were  issued  in  1873  and  1874,  and  in  the  latter  year  were  pre- 
sented to  the  treasurer  of  the  village  for  payment,  and  pay- 
ment refused  for  want  of  funds,  and  this  refusal  and  the 
reason  therefor  were  indorsed  on  each  of  the  warrants.  Noth- 
ing has  been  paid  on  any  of  them  from  that  time  until  the 
present;  and  the  question  arises  whether  or  not  the  action  is 
barred  by  the  statute  of  limitations. 

In  Brewer  v.  Otoe  County,  1  Neb.  373,  it  was  held  that  the 
statute  of  limitations  did  not  apply  to  county  warrants.  In 
that  case  certain  warrants  had  been  presented  for  payment, 
running  from  the  .year  1858  to  1863,  and  indorsed,  not  j/aid 
for  want  of  funds.     The  court,  by  Lake,  J.,  say  (page  383):  — 

"That  the  legislature  never  intended  that  county  warrants 
should  be  affected  by  the  limitation  act  before  referred  to  is 
evident,  I  think,  from  the  whole  course  of  legislation  respect- 
ing them.  As  late  as  the  12th  of  February,  186G,  it  was 
enacted  that  'all  debts  heretofore  incurred  by  the  county 
commissioners  of  any  county,  acting  in  good  faith,  and  duly 
recorded  at  the  time  on  their  books,  shall  be  deemed  valid, 
and  the  county  shall  be  held  liable  for  the  same':  R.  S.,  c.  5, 
sec.  1. 

"  Chapter  9,  section  1,  provides  that  '  all  county  orders  here- 
tofore drawn,  or  that  may  hereafter  be  drawn,  by  the  proper 
authorities  of  any  county,  shall,  after  having  been  presented 
to  the  county  treasurer,  and  by  him  indorsed,  not  paid  for 
want  of  funds  in  the  treasury,  draw  interest  from  said  date  at 
the  rate  of  ten  per  cent  per  annum.' 
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"  From  these,  as  well  as  numerous  other  enactments  of  the 
legislature  that  might  be  cited,  I  have  reached  the  conclusion 
that  the  plea  of  the  statute  of  limitations  cannot  be  success- 
fully made  against  these  warrants,  and  that  whenever  it  can 
be  shown  that  the  funds  have  been  collected  out  of  which  they 
can  be  paid,  or  suflScient  time  has  been  given  to  do  so  in  the 
mode  pointed  out  in  the  statutes,  their  payment  may  be  de- 
manded, and  if  refused,  legally  coerced." 

In  viewof  this  and  other  special  legislation  in  regard  to  county 
warrants,  the  court  held  that  they  were  excluded  from  the  op- 
eration of  the  statute  of  limitations.  That  decision  is  no  doubt 
correct  as  applied  to  the  facts  of  that  case.  A  considerable  part 
of  the  debts  for  which  those  warrants  were  issued  was  incurred 
before  the  act  "  to  prevent  overdrawing  public  funds  in  coun- 
ties," etc.,  was  passed:  Laws  of  1859,  pp.  101, 102.  Prior  to  the 
passage  of  that  act  there  was  practically  no  restriction  upon 
the  power  of  county  commissioners  to  issue  warrants,  and  in 
more  than  one  county  this  power  had  been  recklessly  exercised, 
and  a  very  large  number  of  warrants  issued.  Hence,  the  neces- 
sity for  special  legislation.  We  know  of  no  legislation,  however, 
which  prevents  the  statute  from  running  in  favor  of  cities  and 
villages.  In  May  v.  School  District,  22  Neb.  205,  3  Am.  St.  Rep. 
266,  where  an  action  was  brought  on  a  school  district  warrant 
more  than  five  years  after  it  was  due,  it  was  held  that  the  plea 
of  the  statute  of  limitations  was  a  complete  defense.  That  de- 
cision was  rendered  after  careful  consideration  of  the  question, 
and  we  believe  it  is  a  correct  statement  of  the  law.  The  stat- 
ute of  limitations  is  a  statute  of  repose,  and  the  reasons  which 
operate  in  favor  of  an  individual  are  at  least  equally  as  strong 
in  favor  of  a  municipal  corporation.  The  law  favors  diligence, 
and  compels  a  party  holding  a  warrant  of  a  municipal  cor- 
poration to  take  the  necessary  steps  to  enforce  the  payment 
of  the  same  within  the  period  fixed  by  statute,  or  be  barred. 
If  this  were  not  so,  warrants  might  be  fraudulently  issued  by 
the  authorities  of  a  municipal  corporation,  and  held  for  ten, 
fifteen,  or  twenty  years,  or  more,  and  then  presented  for  pay- 
ment, when  the  evidence  of  their  fraudulent  character  had  be- 
come obscure  or  inaccessible.  In  our  view,  the  ends  of  justice 
will  be  better  subserved  by  placing  individuals  and  munici- 
pal corporations  on  the  same  plane  and  governed  by  the  same 
law  of  limitations.  It  follows  that  all  the  causes  of  action 
were  barred  when  the  action  was  brought. 

Objection  is  made  that  the  village  of  Arapahoe  was  not 
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legally  organized  in  the  year  1873,  and  that  therefore  it  had  no 
authority  to  act  as  a  village.  The  agreed  statement  of  facta 
shows  that  in  the  year  1873  the  village  was  organized,  and 
that  this  organization  continued  up  to  the  year  1879,  when  it 
reorganized  under  the  laws  of  the  state,  and  has  continued 
under  such  organization  up  to  the  present  time.  Village  oCB- 
cers  were  elected  each  year,  except  in  the  year  1877.  It  is 
evident  that  the  village  was  a  dc  facto  corporation,  and  upon 
the  facts  stipulated  was  authorized  to  transact  business.  The 
several  causes  of  action,  however,  being  barred  by  the  statute 
of  limitations,  the  judgment  of  the  district  court  against  the 
village  of  Arapahoe  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  

When  Statute  of  Limftations  Runs  against  County  and  Like  War- 
rants.—  It  ia  said  in  Wood  on  Limitations,  section  53,  that  "the  statute 
runs  for  or  against  towns  and  cities,  and  also  for  or  against  counties,  in  the 
name  manner  as  it  does  for  and  against  individuals."  Sec  also  2  Dillon  on 
Municipal  Corporations,  sec.  608.  This  general  proposition  is  sustained  by 
numerous  cases:  Citi/  of  Peila  v.  Scholte,  24  Iowa,  283;  95  Am.  Dec.  729,  and 
note  740;  County  of  St.  Charles  v.  Powell,  22  Mo.  55;  66  Am.  Dec.  637;  City 
qf  Cincinnati  v.  First  Presbyterian  CJiurch,  8  Ohio,  298;  32  Am.  Dec.  718,  and 
note  719;  May  v.  Scfiool  District,  22  Neb.  205;  3  Am.  St.  Rep.  266;  Evajis  v. 
Erie  County,  66  Pa.  St.  222;  Simplot  v.  Chicago  etc.  R.  R.  Co.,  16  Fed.  Rep. 
350,  300;  School  Directors  v.  Ooerges,  50  Mo.  194;  Pimental  v.  San  Franclico, 
21  Cal.  351;  Mellinger  v.  City  of  Houston,  08  Tex.  37,  41;  Kennehunkport  v. 
Srrnth,  22  Me.  445;  Forsyth  v.  Wheeling,  19  W.  Va.  318,  322;  Oaines  v.  Hot 
Spring  Co.,  39  Ark.  262;  Oa/ord  v.  Columbia,  38  Ohio  St.  87;  Kellogg  v.  De- 
catur County,  38  Iowa,  524;  see  also  Wheeling  v.  Campbell,  12  W.  Va.  36,  06, 
where  the  question  is  fully  considered,  and  the  states  where  the  rule  obtains, 
as  well  as  those  where  it  does  not,  are  named.  In  determining  whether  the 
statute  runs  against  county  and  like  warrants,  the  general  rule  above  given 
ought  to  govern,  in  the  absence  of  legislation  to  the  contra,  since  there  is 
nothing  in  the  character  of  such  warrants  to  indicate  that  a  different  rule 
should  apply.  Bonds  issued  by  municipalities  have  been  held  subject  to  the 
defense  of  the  statute:  De  Cordova  v.  Galveston,  4  Tex.  470,  482;  Clark  v. 
Iowa  CUy,  20  Wall.  583;  Koshkonong  v.  Burton,  104  U.  S.  068;  and  the  stat- 
ute will  also  run  against  an  unliquidated  claim  against  a  county :  Baier  v. 
Johnson  County,  33  Iowa,  151.  Ordinarily,  county  and  like  warrants  differ 
from  bonds  and  negotiable  paper  in  many  respects.  "Such  M'arrants  or 
orders,  drawn  for  ordinary  municipal  expenses,  are  not  intended  to  have  the 
qualities  of  negotiable  paper,  but  are  instruments  authorized  for  convenient 
use  in  conducting  the  current  and  ordinau-y  business  of  the  corporation,  and 
as  a  means  of  anticipating  its  ordinary  revenue  ":  1  Dillon  on  Municipal  Cor- 
porations, scca.  487,  503.  There  would  seem,  therefore,  no  rea-son  why  the 
statute  should  not  run  equally  in  case  of  such  warrants  as  in  case  of  negoti- 
able paper.  In  Baker  v.  Johnson  County,  supra,  it  was  held,  however,  that 
the  statute  would  not  commence  to  run  until  the  claim  was  presented  for 
payment  to  the  board  of  supervisors.  See  also  Brehm  v.  Mayor  etc.  of  New 
York^  104  N.  Y.  186.    In  the  case  of  Justices  etc.  qfBibb  County  v.  Orr,  12  G». 


July,  1888.]  Wilcox  v.  Raben.  207 

137,  the  court  decided  that  the  statute  did  not  commence  to  run  on  certifi- 
cates issued  under  a  legislative  act,  in  liquidation  of  a  county  debt,  until 
payment  thereon  was  denied;  and  to  the  same  efifect  is  Caldwell  County  v. 
Harhert,  68  Tex.  321.  So  where  a  county  warrant  is  made  payable  out  of  a 
special  fund,  no  action  can  be  maintained  until  the  fund  out  of  which  it  is 
payable  comes  into  existence,  and  the  statute  docs  not  begin  to  run  until  that 
time:  Wetmore  v.  Monroe  County,  73  Iowa,  88.  It  is  declared  in  Bank  of  Gal- 
latin V.  Baher,  6  Lea,  273,  that  in  Tennessee  such  order  or  warrant,  drawn 
on  the  county  trustee  in  favor  of  a  teacher  for  services  performed,  was  not  a 
negotiable  instrument  of  any  kind,  although  payable  to  her  or  her  order,  "nor 
a  liquidated  or  settled  account,  signed  by  the  debtor,  nor  the  satisfaction  of 
the  original  indebtedness,"  but  that  it  was  "only  a  mode  of  reaching  the 
money  in  the  county  treasury  for  the  payment  of  county  debts,"  and  that  a 
failure  on  the  part  of  the  creditor  to  present  the  order  within  the  time  limited 
by  statute,  after  his  right  of  action  accrued,  would  bar  the  remedy,  since  the 
order  was  only  a  means  of  payment,  and  required  diligence  in  securing  the 
money  thereon. 

The  Statute  of  Limitations  Runs  for  and  against  School  Districts 
in  the  same  manner  as  it  does  for  or  against  individuals:  May  v.  Scliool  Dist. 
of  Cass  Co.,  22  Neb.  205;  3  Am.  St.  Rep.  266,  and  note  267,  aa  to  the  statute 
of  limitations  running  against  municipal  or  pablio  corporations,  but  not 
against  the  state  or  sovereignty. 


Wilcox  v.  Eaben. 

[24  Nebeaska,  368.] 

JimiSDiOTiON.  —  Appeal   by    One    Party    to   an    Action   where   thb 

'         Interests  of  All  Parties  are  Inseparably  Connected,  removes  the 

case  to  appellate  court  for  all,  and  gives  that  court  jurisdiction  to  render 

judgment  against  all;   this  rule  applies  to  an  action  against  principal 

debtor  and  his  sureties  on  their  joint  and  several  promissory  note. 

Coitfirmation  of  Execution  Sale  of  Real  Estate  Cures  All  Defects 
AND  Irregularities  in  the  proceedings  relating  thereto,  where  the 
court  making  the  order  is  one  of  competent  jurisdiction;  such  order  can- 
not be  collaterally  attacked. 

Order  of  Confirmation  of  Sale  of  Real  Estate  on  Execution  is 
Valid,  and  Adjudicates  the  Validity  op  Sale,  although  such  order 
does  not  fully  describe  the  property  sold,  if  the  defective  description 
is  aided  by  a  correct  description  contained  in  the  officer's  return,  to 
which  reference  is  made  by  the  date  of  sale. 

Hainer  and  Kellogg,  for  the  plaintiff  in  error. 

A.  W.  Agee,  for  the  defendant  in  error. 

Reese,  C.  J.  This  was  an  action  in  ejectment,  instituted  in 
the  district  court  by  plaintift'  in  error,  for  the  recovery  of  lots 
No.  3  and  4  in  block  No.  30  in  the  original  town  of  Aurora. 

It  appears  from  the  record  that,  in  the  year  1872,  Durias 
Wilcox,  the  husband  of  plaintiff  in  error,  and  who  is  now 


208  Wilcox  v.  Raben.  [Nebraska, 

deceased,  secured  the  title  to  the  northeast  quarter  of  section 
4,  township  10  north,  of  range  6  west,  in  Hamilton  County, 
from  the  United  States,  under  the  pre-emption  laws,  and  that 
thereafter  the  land  was  platted  as  a  part  of  the  town  site  of 
Aurora.  Soon  after  obtaining  the  patent  from  the  United 
States,  Wilcox  and  wife  conveyed  a  portion  of  the  premises, 
including  that  upon  which  the  lots  in  question  were  situated, 
to  Mary  A.  E.  Stone.  On  the  nineteenth  day  of  December, 
1872,  Durias  Wilcox  as  principal,  and  Cynthia  A.  Wilcox, 
the  plaintiff,  John  Schultz,  and  Abraham  Kinley  as  sureties, 
executed  and  delivered  to  one  David  Stone  their  joint  and 
several  promissory  note  in  the  sum  of  $275,  bisaring  interest 
at  tlic  rate  of  ten  per  cent  per  annum.  The  next  day  the  lots 
in  question,  with  others,  were  conveyed  by  Mary  Stone  and 
her  husband  to  Durias  Wilcox,  and  on  the  twenty-fourth  day 
of  the  same  month  Durias  deeded  the  same  to  his  wife,  the 
plaintiff.  Stone  brought  suit  upon  the  note  against  all  of  the 
makers,  and  on  the  seventh  day  of  July,  1873,  obtained  a 
judgment  in  the  probate  court  of  Hamilton  County  for  the 
amount  due.  From  this  judgment  Durias  appealed  to  the 
district  court.  A  trial  was  had  in  that  court,  which  again  re- 
sulted in  a  judgment  in  favor  of  the  holder  of  the  note  against 
the  makers.  An  execution  was  issued  and  levied  upon  the 
property  in  dispute,  with  other  real  estate,  and  a  sale  was  had, 
which  was  afterwards  confirmed  by  the  district  court,  and  a' 
deed  was  duly  executed  to  the  purchaser. 

This  action  is  now  brought  by  the  plaintiff  in  error,  as  the 
owner  of  the  real  estate  under  the  deed  from  her  husband;  her 
contention  being,  that  the  judgment  of  the  district  court,  upon 
which  the  order  of  sale  was  issued,  was  improperly  rendered 
against  her,  as  she  had  taken  no  appeal,  and  the  general  ap- 
pearance for  her  by  the  attorneys  representing  the  defendants 
was  without  authority. 

It  is  insisted  that  the  appeal  from  the  probate  court  was 
taken  by  Durias  Wilcox  alone,  and  that  therefore  the  district 
court  had  no  jurisdiction  over  her  to  render  the  judgment. 

I  think  it  sufficiently  settled,  in  this  state  at  least,  that 
where  the  interests  of  the  parties  are  inseparably  connected  in 
an  action,  an  appeal  by  one  will  remove  the  cause  to  the  ap- 
pellate court  for  all:  Lepin  v.  Faine  &  Co.,  18  Neb.  629,  and 
cases  there  cited. 

Durias  Wilcox  was  the  principal  debtor  upon  the  note;  any 
defense  made  by  him  inured  to  the  benefit  of  his  sureties,  and 
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therefore  the  appeal,  even  if  taken  by  him  alone,  and  without 
express  authority  from  the  other  defendants,  removed  the 
cause  into  the  district  court  as  to  all. 

Tt  is  insisted  that  the  sheriff's  deed  to  defendant  conveyed 
r:o  title,  and  in  support  of  this  it  is  urged  that  the  execution 
is  defective,  in  that  it  misrecited  the  amount  of  the  judgment; 
that  the  return  of  the  officer  was  defective  for  various  reasons 
mentioned;  that  the  notice  of  sale,  the  appraisement,  and  the 
sale  itself  were  so  defective  as  to  vest  no  title  in  defendant. 
These  questions  were,  or  should  have  been,  presented  to  the 
district  court  at  the  time  of  the  hearing  upon  motion  to  con- 
firm the  sale.  The  district  court  evidently  had  jurisdiction 
of  the  parties  and  of  the  subject-matter.  The  confirmation  of 
the  sale,  therefore,  cured  all  defects  and  irregularities,  if  any, 
in  the  proceedings,  and  such  order  cannot  now  be  attacked 
collaterally:  Neligh  v.  Keene,  16  Neb.  407. 

It  is  contended  that  the  order  of  confirmation  was  void,  and 
therefore  no  adjudication  upon  the  validity  of  the  sale.  The 
record  shows  that,  after  the  sale  of  the  property,  the  return 
was  made  by  the  sheriff  to  the  district  court  at  the  June  term 
of  1877.  The  plaintiff  in  that  action  appeared  by  his  attor- 
ney, defendants  by  their  attorneys,  and  the  cause  came  on  to 
be  heard  on  the  motion  of  the  defendants  to  set  aside  the  sale. 
This  motion  was  argued,  and  on  consideration  thereof  it  was 
overruled.  The  attorney  for  the  plaintiff  then  moved  for  an 
order  of  confirmation,  which  was  granted,  the  sale  confirmed, 
and  the  sheriff  was  ordered  to  make  to  the  purchasers  of  the 
real  estate  sold  the  necessary  deeds  of  conveyance.  It  is  ob- 
jected that  this  order  was  void,  for  the  reason  that  it  did  not 
describe  the  property  sold  and  to  be  conveyed.  The  descrip- 
tion of  the  property  seems  to  be  perfect  by  lots  and  blocks, 
with  the  exception  that  it  is  not  stated  that  they  are  situated 
in  the  town  of  Aurora,  Hamilton  County,  Nebraska.  While 
it  is  true  that  the  description  of  the  property  should  be  given 
in  the  order  of  confirmation,  yet  this  defect  is  no  doubt  aided 
by  the  return  of  the  officer  to  what  is  denominated  therein 
the  order  of  sale,  meaning  beyond  question  the  execution.  In 
that  paper  the  description  of  the  lots  and  blocks  is  given,  to- 
gether with  the  statement  that  they  are  in  the  town  of  Aurora, 
Hamilton  County,  Nebraska.  This  return  was  found  to  be 
correct  by  the  district  court  by  its  order  of  confirmation,  and 
the  lack  of  description  in  said  order  is  aided  by  the  correct 
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description  contained  in  tlio  return,  and  to  which  reference  is 
raade  by  the  date  of  sale.  Afterwards  a  motion  was  made  by 
defendants  to  set  aside  the  order  of  confirmation  and  grant  a 
rehearing  on  the  motion  to  set  aside  the  sale.  Notice  of  this 
motion  was  served  upon  the  plaintiff  in  the  action,  and  that  it 
would  bo  heard  before  the  district  judge  of  the  fourth  judicial 
district  at  a  place  named  on  the  fifth  day  of  July,  1877,  at 
ten  o'clock,  a.  m.,  of  said  day.  On  that  day  the  parties  ap- 
peared by  their  attorneys.  The  motion  was  argued,  and  it 
was  found  by  the  judge  that  the  sale  had  been  made  in  con- 
formity with  the  law,  that  the  order  of  confirmation  had  been 
properly  granted,  and  the  motion  for  rehearing  was  overruled. 
It  is  now  insisted  that  by  the  law  in  force  at  that  time  the 
judge  had  no  jurisdiction  at  chambers,  and  therefore  his 
action  was  void. 

We  are  unable  to  see  how  this  can  become  a  vital  question 
in  this  case,  for  the  reason  that  the  order  of  confirmation  was 
made  in  term  time  by  the  court,  and  was  never  in  any  man- 
ner vacated  or  set  aside.  The  judge  at  chambers  simply 
refused  to  interfere  with  that  order.  We  therefore  hold  that 
the  order  of  confirmation  was  valid,  and  cannot  now  be 
attacked  in  this  collateral  way. 

In  accordance  with  the  allegations  of  the  answer,  it  was 
shown  upon  the  trial  that  extensive  improvements  had  been 
made  upon  the  property  by  defendant  after  his  purchase,  and 
prior  to  the  commencement  of  this  action,  with  the  knowledge 
of  plaintiflF,  and  without  objection  having  been  made  by  her, 
the  improvement  and  possession  of  defendant  extending  over 
some  five  years.  This  notice  might  be  sufficient  to  prevent  a 
recovery  in  this  case  under  the  rule  stated  in  Gillespie  v.  Saw- 
yer, 15  Neb.  529j  but  as  we  think  the  decision  of  the  district 
court  was  correct,  aside  from  this  consideration,  we  will  not 
discuss  it. 

The  judgment  of  the  district  court  is  affirmed. 


Appeal  by  O.ne  of  Se\'er.vl  Joint  Defendants:  Lovejoy  v,  Irelan,  17 
Md.  525;  79  Am.  Dec.  CG7,  and  note  6G9. 

Sales  Ratified  by  Court  having  Jurisdiction  should  bk  Uphsld 
by  every  legal  intendment  when  they  are  collaterally  attacked;  and  if  er- 
rors and  irregularities  exist,  they  are  to  be  corrected  by  a  direct  proceeding, 
either  before  the  same  or  an  appellate  court:  Cockey  v.  Cole,  28  Md.  276;  92 
Am.  Dec.  6S4,  and  note  GSS.  But  confirmation  cannot  validate  a  void  sale: 
Bethel  V.  Betliel,  6  Bash,  65;  99  Am.  Dec.  655,  and  note  658.  Purchasers  at 
judicial  sales  are  only  required  to  fee  that  the  court  has  jurisdiction,  and 
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that  the  judgment  authorizes  the  sale.  They  will  be  protected  against  the 
errors  and  irregularities  of  the  court  and  the  laches  of  the  parties:  Chimes 
V.  2'aft,  98  N.  C.  193.  It  is  the  policy  of  the  law  to  indulge  in  every 
reasonable  presumption  in  favor  of  sustaining  the  ministerial  acta  of  officers 
making  judicial  sales:  Evans  v.  Robberaon,  92  Mo.  192. 


HiGGINBOTTOM    V.    BeNSON. 

[24  Nebraska,  461.1 
Improvements  b?  Purchaser  after  Foreclosure  of  Senior  Mortgaoe 
—  Action  by  Junior  Mortgagee — Value  of  Rents  and  Profits. — 
Purchaser  in  good  faith  of  real  estate  at  judicial  sale,  after  foreclosure 
of  senior  mortgage,  is  entitled  to  credit  for  improvements  as  against 
junior  mortgagees,  although  the  latter  were  not  parties  to  the  foreclosure 
suit.  And  in  an  action  to  compel  such  purchaser  to  redeem  a  junior 
mortgage,  or  for  a  sale  of  the  land,  he  is  not  chargeable  with  the  value 
of  rents  and  profits  while  in  possession. 

Hainer  and  Kellogg,  for  the  appellant. 

/.  H.  Smith,  for  the  appellees. 

Reese,  C.  J.  This  action  was  commenced  in  the  district 
court  of  Hamilton  County  by  plaintiff,  the  holder  of  a  junior 
mortgage  on  real  estate,  against  defendant,  the  purchaser  of 
the  land  at  judicial  sale  upon  the  foreclosure  of  a  prior  mort- 
gage, for  the  purpose  of  requiring  him  to  redeem  plaintiflf's 
mortgage,  or  in  case  of  his  failure  so  to  do,  that  the  premises 
be  sold.  Upon  trial  the  district  court  found  that  defendant's 
grantor  had  purchased  the  property  at  judicial  sale,  as  alleged, 
and  that  while  in  the  possession  thereof,  subsequent  to  such 
purchase,  and  in  the  belief  that  he  was  the  owner,  placed  last- 
ing and  valuable  improvements  thereon  of  the  value  of  $791, 
for  which  he  was  entitled  to  credit.  The  court  also  refused  to 
charge  him  with  the  value  of  the  rents  and  profits  during  the 
time  of  his  possession.  From  this  decree  plaintifi"  appeals, 
and  alleges  that  the  district  court  erred, —  I.  In  allowing  de- 
fendant for  his  improvements;  and  2.  In  refusing  to  charge 
him  with  the  rents  and  profits;  and  the  decisions  upon  these 
two  questions  are  now  presented  for  review. 

We  think  it  pretty  well  settled  that  improvements  made  by 
a  purchaser  in  good  faith  upon  real  estate  after  foreclosure 
of  a  senior  mortgage  constitute  an  equity  in  favor  of  such 
purchaser,  which  will  be  protected  as  against  junior  mort- 
gagees. It  is  quite  probable  that  had  not  the  improvements 
been  made,  plaintiff  would  not  have  sought  to  compel  a  re- 
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demption.  The  property  was  sold,  presumably,  for  all  it 
would  bring  in  the  market  at  the  time  of  its  sale,  and  pur- 
chased by  Benson,  defendant's  grantor.  It  would  seem  to  be 
against  equity  for  a  junior  mortgagee  to  remain  passive  until 
valuable  improvements  were  made,  and  then  compel  the  pur- 
chaser in  possession  to  redeem  from  his  mortgage,  or,  in  case 
of  his  inability  to  do  so,  resell  the  property,  made  more  valu- 
able by  the  improvements,  without  any  allowance  therefor. 
By  the  purchase  at  the  foreclosare  sale,  Benson  became  the 
owner  of  the  legal  title  held  by  the  mortgagor  at  the  time  of 
the  execution  of  the  first  mortgage  to  the  New  England  Mort- 
gage Security  Company,  and  also  of  the  equitable  title  or  lien 
held  by  that  company  by  virtue  of  its  mortgage;  and  also  en- 
titled to  the  possession  of  the  property  by  virtue  of  his  owner- 
ship of  the  legal  title.  Under  the  rule  stated  in  Wetmore  v. 
Roberts,  10  How.  Pr.  51,  Miclcles  v.  Dillaye,  17  N.  Y.  80,  and 
Poole  V.  Johnson,  62  Iowa,  611,  he  was  entitled  to  compen- 
sation for  the  improvements  made,  as  an  equity  superior  to 
that  of  plaintiffs.  By  the  same  authority,  and  the  statutory 
provision  of  this  state,  he  would  not  be  required  to  account  for 
rents  or  profits. 

The  rule  of  the  common  law,  that  a  mortgagee  of  real  estate 
is  entitled  to  the  possession  of  the  mortgaged  property,  is 
changed  by  the  law  of  this  state,  and  the  mortgagor,  in  the 
absence  of  an  agreement  to  the  contrary,  is  entitled  to  such 
possession:  Comp.  Stats.,  c.  73,  sec.  55.  The  mortgage  is  but 
a  lien.  In  his  capacity  as  grsntee  of  the  mortgagor,  Benson 
was  entitled  to  the  possession  of  the  property  without  reference 
to  the  wishes  of  the  mortgagee.  Were  he  simply  the  mort- 
gagor, he  would  not  be  entitled  to  compensation  for  improve- 
ments, for  in  that  case  he  could  not  be  said  to  have  expended 
his  money  upon  the  faith  of  a  perfect  title.  But  being  a  pur- 
chaser, not  only  of  the  title  of  the  mortgagor,  but  of  the  rights 
of  the  senior  mortgagee,  at  a  judicial  sale  upon  a  foreclosure 
of  the  senior  mortgage,  and  in  the  belief  of  having  acquired  a 
perfect  title  thereby,  he  stands  in  a  very  different  position 
from  that  which  a  mortgagor  would  occupy  prior  to  a  fore- 
closure. Defendant's  possession  was  that  of  owner  of  the 
fee  by  his  purchase  at  judicial  sale.  As  between  him  and 
plaintiff,  he  was  not  chargeable  with  the  value  of  rents  and 
profits  while  in  possession:  Eenardy.  Brown,  7  Neb.  449.  And 
under  the  rule  stated  in  Poole  v.  Johnaon,  62  Iowa,  dll, 
as  well  as  upon  the  application  of  the  principles  of  equity,  he 
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would  be  entitled  to  credit  for  the  value  of  such  permanent 
improvements  as  actually  increased  the  value  of  the  property. 
Assuming  that  Benson  purchased  in  good  faith,  believing  he 
was  getting  a  perfect  title,  and  paying  all  the  land  would 
bring  in  the  market,  would  it  be  right  to  say  he  should  receive 
nothing  for  his  improvements,  if  by  such  improvements  the 
value  of  the  land  being  increased  to  the  extent  of  plain- 
tiff's claim,  it  should  be  resold,  and  that  increased  value 
given  to  plaintiff?     We  think  not. 

The  decree  of  the  district  court  was  correct,  and  it  is  af- 
firmed. 


Right  or  Junior  Mortgagee  to  Redeem  when  not  made  party  to  a  suit 
to  foreclose  a  prior  mortgage:  Alison  v.  Anson,  20  Iowa,  55;  89  Am.  Dec.  514, 
and  note  G16. 

Possessor  of  Land  in  Good  Faith  is  entitled  to  compensation  for  im- 
provements made  by  liim:  Sartain  v.  Hamilton,  12  Tex.  219;  G2  Am.  Dec. 
524,  and  note  529.     To  the  same  eflfect  is  3foore  v.  Licjon,  30  W.  Va.  147. 

One  Who  Buys  Mortgaged  Premises  without  Actual  Kno^vxedgb 
ot  the  mortgage,  which  is  however  recorded,  and  puts  betterments  on  the 
premises,  can  have  no  allowance  therefor  unless  there  is  a  surplus  on  fore- 
closure:  Wharton  v.  Moore,  84  N.  C.  479;  37  Am.  Rep.  627. 


DiCKERSON   V,    DlOKERSON. 

[24  Nebraska,  530.J 
Reconveyance  to  Husband  of  Land  Deeded  to  Wife  will  be  Ordered, 
WHERE  She  Abandons  Him  without  Cause,  and  such  land  was  con- 
veyed to  her  at  her  solicitation  by  reason  of  his  confidence  in  her  as  his 
wife,  to  relieve  her  anxiety,  and  to  provide  her  with  a  means  of  support 
in  case  of  his  death. 

D.  F.  Osgood,  for  the  appellants. 

S.  P.  Davidson  and  B.  F.  Perkins,  for  the  appellee. 

Maxwell,  J.  The  plaintiff  and  defendant  Charlotte  are 
husband  and  wife,  having  been  married  in  1861.  In  1883 
the  plaintiff  possessed  a  homestead  of  160  acres,  in-  Johnson 
County,  on  which  he  and  his  wife  resided.  At  that  time  the 
defendant  stated  to  the  plaintiff  that,  as  they  had  no  children, 
the  land,  in  case  of  his  death,  would  descend  to  his  heirs,  and 
leave  her  without  a  home  or  means  of  support.  He  assured 
her  that  such  would  not  be  the  case,  but  to  relieve  her  anxiety, 
he,  at  her  instance,  conveyed  eighty  acres  of  said  land,  con- 
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taining  the  house,  orchard,  etc.,  to  a  eistcr  of  the  defendant  as 
trustee,  who  immediately  conveyed  to  the  defendant. 

In  1886  the  defendant  deserted  the  plaintiff,  and  went  to 
Arkansas  to  reside  with  a  eon  by  a  former  marriage,  and  has 
since  continued  to  remain  with  said  son,  without  the  consent 
of  the  plaintiff.  The  plaintiff  brought  this  action  to  obtain  a 
reconveyance  of  the  above  land,  and  on  the  trial  of  the  cause 
in  the  court  below  a  decree  was  rendered  in  his  favor,  from 
which  the  defendant  appeals. 

So  far  as  appears,  the  plaintiflf's  treatment  of  the  defendant 
was  the  same  after  the  execution  of  the  deed  as  before,  and 
the  clear  weight  of  the  evidence  is,  that  he  always  treated  her 
kindly.  That  the  deed  was  obtained  by  the  defendant  from 
the  plain tiflf  by  reason  of  the  confidence  which  he  placed  in 
her  as  his  wife,  is  clearly  shown.  The  land  was  still  to  be 
occupied  as  a  homestead  by  both  of  them.  The  conduct  of 
the  defendant  prior  to  the  making  of  the  deed  was  such  as 
might  reasonably  have  led  the  plaintiff  to  suppose  that  the 
defendant  was  satisfied  with  her  condition,  and  would  con- 
tinue to  reside  with  him  so  long  as  they  both  should  live,  and 
by  reason  of  this  confidence  she  obtained  the  title.  Having 
obtained  the  property  under  the  implied  agreement  that  the 
marriage  relation  should  continue  to  exist,  and  the  parties 
reside  together,  the  defendant  will  not  be  permitted  to  retain 
property  which  she  acquired  from  her  husband  by  deceit  and 
imposition.  Had  the  defendant  notified  the  plaintiff  before 
the  execution  of  the  conveyance  that  she  intended  to  desert 
him,  it  is  very  clear  that  it  would  not  have  been  made.  The 
conveyance  was  not  voluntary,  in  the  sense  that  it  was  exe- 
cuted as  the  free-will  of  the  plaintiff,  nor  was  it  a  gift.  Cases 
relating  to  such  conveyances,  therefore,  are  not  in  point. 

A  party  who,  by  means  of  the  confidential  relations  between 
the  parties,  by  deceit  and  imposition  obtains  property  of  the 
other,  will  be  compelled  in  a  proper  case  by  a  court  of  equity 
to  restore  the  san:ie  to  the  party  injured:  Iluguenin  v.  Basely^ 
14  Ves.  290;  Taylor  v.  Taylor,  8  How.  200;  Blandy  v.  Kimher, 
21  Beav.-  148;  Goddard  v.  Carlisle,  9  Price,  169;  Boney  v. 
Uollingsicorth,  23  Ala.  698. 

The  judgment  of  the  district  court  is  right,  and  is  affirmed. 

WuERE  FiDiciARY  Kklation  Exi.sts  BETWEEN  PARTIES,  and  by  means 
of  suoli  relation  one  party  fraudulently  obtains  property  of  the  other,  a  eourt 
of  equity  in  a  proi)cr  caao  will  compel  its  restoration  to  the  party  injured: 
FUhrr  V.  Biihop,  103  N.  Y.  2.");  2  Am.  St.  Rep.  357,  and  cases  collected  in 
note  361. 
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Wisdom  v.  Wisdom. 

[24  Nebraska,  651.] 
Decree  of  Divorce  Obtained  by  Fraud  may  be  Set  Asidk  on  motion 
after  term  rendered  by  court  having  jurisdiction,  as  in  case  of  other 
judgments. 

Burke  and  Prout,  for  the  plaintiff  in  error. 

R.  W.  Sabin,  for  the  defendant  in  error. 

Reese,  C,  J.  Plaintiff,  by  her  guardian  and  next  friend, 
filed  her  petition  in  the  district  court  of  Gage  County,  in 
which  she  alleged,  in  substance,  that  she  was  a  resident  of 
Colfax,  Taylor  County,  state  of  Iowa,  where  she  had  resided 
more  than  twenty  years  last  past;  that  on  the  ninth  day  of 
September,  1857,  she  was  the  lawful  wife  of  defendant,  and 
had  lived  and  cohabited  with  him  as  such  from  said  date 
until  about  the  first  day  of  March,  1881;  that  about  said  time 
he  willfully  deserted  her,  without  cause,  and  has  not  lived 
with  her  since  that  time;  that  on  the  twenty-seventh  day  of 
November,  1882,  by  the  judgment  of  the  circuit  court  for 
Taylor  County,  in  said  state,  she  was  adjudged  to  be  of  un- 
sound mind,  and  that  Virgil  Chipman  was  duty  appointed  her 
guardian,  which  relation  he  still  sustained  to  her;  that  de- 
fendant Moses  B.  Wisdom,  after  having  so  deserted  her,  came 
to  Gage  County,  in  this  state,  and  after  living  in  said  county 
for  a  time,  and  without  the  knowledge  of  plaintiff  or  her 
guardian,  in  the  month  of  August,  1883,  instituted  proceed- 
ings in  the  district  court  of  said  county  for  the  purpose  of 
obtaining  a  divorce  from  her,  on  the  ground  that  she  had  de- 
serted him,  and  had  been  willfully  absent  from  him  for  more 
than  two  years,  and  that  on  the  thirteenth  day  of  February, 
1884,  he  did  obtain  from  the  said  court  a  decree  of  divorce 
upon  the  ground  named;  that  she  had  no  actual  notice  what- 
ever of  the  pendency  of  said  suit,  nor  was  there  either  actual 
or  constructive  notice  given  her  thereof  sufficient  to  confer 
upon  said  court  jurisdiction  to  render  such  decree;  that  tlie 
decree  was  fraudulently  obtained  by  defendant,  and  the  ground 
alleged  in  said  petition  was  untrue,  she  never  having  deserted 
him,  and  that  he  had  no  legal  or  equitable  ground  upon  which 
to  obtain  such  decree;  that  instead  of  his  charge  of  desertion 
being  true,  he  had,  without  any  ground  whatever,  deserted 
her,  and  that  she,  at  the  time  of  filing  her  petition,  resided  in 
the  same  place  where  she  resided  at  the  time  of  said  alleged 
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tlcscrtion;  that  in  the  year  1880,  while  defendant  was  living 
with  plaintifT  in  their  dwelling-house,  which  was  owned  by 
liini,  and  while  his  family  consisted  of  the  plaintiff  and  eight 
clnldrcn,  lie  became  enamored  of  one  Sarah  E.  Knox,  who  is 
ni:ulf  defendant,  who  was  a  married  woman,  residing  with  her 
husl)an(I  and  family  of  five  or  six  children,  within  a  quarter 
of  a  mile  of  the  residence  of  plaintiff  and  defendant,  and 
that  the  said  Sarah  E.  Knox  reciprocated  the  amorous  ad- 
vanecs  of  defendant,  and  that  they  maintained  adulterous 
relations  with  each  other  for  some  time  prior  to  defendant's 
departure  for  Nebraska;  that  about  the  year  1881  they  en- 
tered into  a  fraudulent  conspiracy  to  leave  their  families,  and 
go  to  Nebraska,  intending  to  stay  sufTmiently  long  in  said  state 
to  obtain  each  a  divorce,  and  then  become  married  to  each 
other;  that  in  pursuance  of  said  design  and  conspiracy,  they 
left  their  families  in  Iowa,  and  came  to  Gage  County,  in  this 
state,  and  on  the  sixth  day  of  August,  1883,  defendant  Moses 
B.  Wisdom  commenced  his  divorce  proceedings  in  the  district 
court  of  said  county;  that  on  the  fourteenth  day  of  Novem- 
ber of  the  same  year  Mrs.  Knox  instituted  like  proceedings 
for  a  divorce  from  her  husband;  that  Moses  B.  Wisdom  ob- 
tained his  decree  of  divorce  on  the  thirteenth  day  of  February, 
1884,  and  Mrs.  Knox  obtained  hers  on  the  fifteenth  day  of  the 
same  month  and  year,  and  that  immediately  after,  and  on 
the  said  fifteenth  day  of  February,  1884,  a  marriage  license 
was  procured,  and  they  were  married,  and  that  ever  since  said 
time  they  fraudulently  licld  themselves  out  to  the  world  as 
husband  and  wife;  that  the  adulterous  relations  existing  be- 
tween said  defendants  at  the  time  of  their  departure  from 
Iowa  were  continued  in  this  state,  from  tlio  time  of  their 
arrival  to  the  time  of  the  filing  of  the  petition;  that  at  the 
time  of  the  i)retcnded  decree  of  divorce  of  defendant  Moses 
B.  Wisdom  from  plaintiff,  that  i)laintiff  was  and  for  a  long 
time  prior  thereto  had  been  of  unsound  mind;  that  she  was 
then  and  ever  since  has  been  under  the  protection  of  a  guar- 
dian, all  of  which  was  well  known  to  defendants  at  the  time 
of  their  pretended  marriage;  that  she  is  now  living  with  one 
child  and  without  sudicient  income  to  support  herself  and 
child,  and  that  at  the  time  of  his  pretended  divorce  defendant 
Moses  r>.  Wisdom  was  worth  at  least  the  sum  of  fifteen 
thousand  dollars  in  property;  that  no  children  have  been 
born  unto  defendants  Moses  B.  Wisdom  and  Sarah  E.  Knox. 
The  prayer  of  the  petition  was,  that  the  pretended  decree  of 
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divorce  procured  by  the  defendant  Moses  B.  Wisdom  against 
plaintifif  be  opened,  and  that  she  be  permitted  to  file  her  an- 
swer in  said  divorce  proceedings,  setting  up  the  true  facts 
alleged  in  her  petition,  and  also  to  allow  her  to  establish  her 
just  rights  as  to  the  allowance  of  alimony,  and  that  Sarah  E. 
Knox  be  made  defendant  and  required  to  answer,  showing  any 
equities  she  might  have  growing  out  of  said  pretended  mar- 
riage, and  for  general  relief 

To  this  petition  defendants  severally  demurred.  The  de- 
murrer of  Moses  B.  Wisdom  was  upon  three  grounds,  as 
follows:  "1.  The  court  has  no  jurisdiction  of  the  person  of 
defendant;  2.  There  is  a  defect  of  parties  plaintiff;  3.  That 
said  petition  does  not  state  a  cause  of  action  against  defend- 
ant and  in  favor  of  plaintiff." 

This  demurrer  was  overruled  by  the  court,  and  the  defend- 
ant, declining  to  answer  further,  elected  to  stand  upon  his 
demurrer,  whereupon  the  decree  of  divorce  was  set  aside  that 
plaintiff  might  make  her  defense,  —  to  all  of  which  defendant 
excepted.  Ho  now  alleges  error  in  this  court,  and  seeks  a 
review  by  proceedings  in  error. 

It  is  contended  by  plaintiff  in  error  that  the  proceedings  in 
the  district  court  were  instituted  under  the  provisions  of  sec- 
tion 602  of  the  Civil  Code.  This  section,  so  far  as  it  may  be 
deemed  applicable  to  this  case,  is  as  follows:  — 

"A  district  court  shall  have  power  to  vacate  or  modify  its 
judgments  or  orders  after  the  term  at  which  such  judgment  or 
order  was  made 4.  For  fraud  practiced  by  the  success- 
ful party  in  obtaining  the  judgment  or  order;  5.  For  errone- 
ous proceedings  against  an  infant,  married  woman,  or  person 
of  unsound  mind,  where  the  condition  of  such  defendant  does 
not  appear  in  the  record,  nor  the  error  in  the  proceedings." 

Upon  the  other  hand,  it  is  contended  by  defendant  in  error 
that  while  the  section  above  named  gives  ample  authority  for 
the  proceedings,  yet  that  plaintiff  is  not  limited  thereto,  that 
the  common-law  right  to  institute  the  action  in  vindication  of 
her  equities  exists,  and  that  the  action  may  be  maintained 
thereunder.  Our  attention  will  be  directed  only  to  the  latter 
proposition. 

As  the  case  was  disposed  of  on  a  demurrer  to  the  petition, 
it  must  be  treated  as  if  all  the  facts  properly  stated  in  the 
petition  are  true,  and  it  is  to  be  assumed  that  they  can  be 
fully  maintained  by  proof,  if  the  petitioner  is  allowed  to  ad- 
duce evidence  in  support  of  them. 
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A  clear  case  of  fraud  is  presented  by  these  allegations.  It 
also  appears  that  Mrs.  Wisdom  was  in  no  sense  a  party  to  this 
fraud,  but  that  Mrs.  Knox  not  only  had  full  knowledge  of  the 
fraudulent  purpose  of  Moses  B.  Wisdom,  but  that  she  was  an 
active  party  thereto. 

The  question  now  presented  has  been  examined  and  passed 
upon  by  a  number  of  the  courts  in  this  country. 

In  Adams  v.  Ailams,  51  N.  II.  388,  12  Am.  Rep.  134,  the 
qui'i^tion  was  examined,  and  in  an  exhaustive  opinion  written 
by  Chief  Justice  Bellows,  it  was  held  that  courts  of  common- 
law  jurisdiction  have  power  to  set  aside  or  vacate  decrees  of 
divorce,  if  obtained  by  fraud  or  imposition,  as  in  the  case  of 
other  judgments,  and  that  they  will  exercise  that  power  when 
such  fraud  is  clearly  established.  A  large  number  of  authori- 
ties are  cited  in  the  opinion  as  sustaining  the  decision  of  the 
court,  and  many  of  them  are  carefully  reviewed.  The  cases 
of  Parish  v.  Parish,  9  Ohio  St.  534,  75  Am.  Dec.  482,  and 
Greene  v.  Greene,  2  Gray,  361,  61  Am.  Dec.  454,  cited  by 
plaintiff  in  error,  are  examined,  and  the  court  refuses  to  agree 
with  the  reasoning  in  Parish  v.  Parish,  supra,  as  being  opposed 
both  to  principle  and  authority. 

The  case  of  Edson  v.  Edson,  108  Mass.  590, 11  Am.  Rep.  393, 
is  in  point.  In  the  opinion  of  the  court,  written  by  Chief  Jus- 
tice Bigclow,  the  same  conclusion  is  reached;  and  in  discuss- 
ing the  question,  the  chief  justice  uses  the  following  language: 
"The  statement  of  the  question  is  of  itself  sufficient  to  make 
it  apparent  that,  if  there  is  no  remedy  by  which  judgments 
so  procured  to  be  rendered  can  be  impeached  and  annulled, 
courts  of  justice  may  be  made  instruments  by  which  the 
grossest  frauds  may  be  successfully  accomplished,  to  the  great 
wrong  and  injury  of  innocent  persons.  Such  a  conclusion 
cannot  be  supported,  unless  it  is  founded  on  adjudicated  cases 
which  this  court  is  bound  to  regard  as  obligatory  declarations 
of  the  law,  or  upon  reasons  of  the  most  decisive  and  satisfac- 
tory nature.  Upon  careful  examination  of  the  authorities,  we 
are  entirely  satisfied  that  they  do  not  sustain  the  doctrine 
that  courts  have  no  power  to  grant  relief  to  parties  to  a  suit 
against  whom  a  judgment  has  been  obtained  by  fraud." 

In  referring  to  the  case  of  Greene  v.  Greene,  srtpra,  it  is  said 
that  the  decision  in  tliat  case  is  not  in  conflict  with  the  gen- 
eral accord  of  authorities.  Some  of  the  general  expressions 
used  by  the  court,  when  disconnected  from  the  facts  of  the 
case  then  in  adjudication,  have  been  thought  to  give  sanction 
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to  the  doctrine  that  a  decree  of  divorce,  when  once  obtained, 
could  not  be  impeached  in  any  form  or  mode  of  procedure,  or 
set  aside  by  one  of  the  parties  to  the  original  suit,  however 
fraudulent  and  collusive  may  have  been  the  conduct  of  the 
other  party  in  its  procurement.  But  such  a  conclusion  is  not 
a  fair  or  legitimate  result  of  the  language  and  reasoning  of  the 
court,  when  considered,  as  it  should  be,  solely  with  reference 
to  the  actual  case  before  the  court  for  decision. 

The  same  rule  is  declared  in  Young  v.  Young,  17  Minn.  181, 
which  is  a  case  similar  in  some  respects  to  that  presented  by 
the  petition  before  us.  And  to  the  same  efifect,  see  Allen  v. 
MacClellan,  12  Pa.  St.  328;  61  Am.  Dec.  608;  Johnson  v.  Cole- 
man, 23  Wis.  452;  99  Am.  Dec.  193;  Borden  v.  Fitch,  15 
Johns.  121;  8  Am.  Dec.  225;  Gechter  v.  Gechter,  51  Md.  187; 
Holmes  v.  Holmes,  63  Me.  420;  as  well  as  cases  cited  in  the 
American  and  English  Encyclopaedia  of  Law,  vol.  5,  pp.  844, 
845. 

In  Holmes  v.  Holmes,  above  cited,  and  other  cases  which  we 
do  not  now  call  to  mind,  it  is  held  that  the  fact  that  the  party 
obtaining  the  divorce  had  contracted  a  new  marriage  after 
the  entry  of  the  decree,  and  before  any  proceedings  were  com- 
menced to  set  it  aside,  would  not  destroy  the  authority  of  the 
court  to  vacate  the  decree. 

We  are  not  unmindful  of  the  fact  that  courts  will  always 
hesitate  to  set  aside  a  decree  of  divorce,  and  especially  so 
where  a  second  marriage  has  intervened,  under  which  chil- 
dren have  been  begotten,  or  rights  may  have  become  vested, 
but  it  is  equally  true  that  cases  have  arisen,  even  under  the 
circumstances  named,  where  courts  have  not  refused  to  set 
aside  decrees  of  divorce. 

We  are  not  embarrassed  by  these  conditions  in  this  case, 
for  there  are  no  children  by  the  second  marriage;  and  if  the 
allegations  of  the  petition  are  true,  which  must  be  assumed, 
Mrs.  Knox  is  in  no  sense  an  innocent  party,  and  can  claim 
no  rights  as  such. 

The  protection  of  society  demands  that  divorces  should  not 
be  granted  for  light  or  trivial  causes,  much  less  should  our 
courts  be  opened  for  the  entry  of  decrees  procured  by  the  fraud 
and  deception  of  plaintififs,  by  which  rights  of  innocent  par- 
ties might  be  destroyed,  with  no  redress  for  the  wrong  com- 
mitted. 

We  think  the  decision  of  the  district  court  on  the  demurrer 
was  correct,  and  it  is  aiSrmed. 
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PowEH  OF  CorRTS  TO  VACATE  DECREES  of  divorce  on  the  ground  of 
fraud:  Orr^e  v.  Orrenf,  2  Gray,  HGl;  Gl  Am.  Dec.  454,  and  note  401;  John- 
gon  V.  CoUnum,  23  Wis.  4.'52;  00  Am.  Dec.  103;  E'Uon  v.  EiImd,  108  Mass. 
690;  11  Am.  Ilcp.  393;  AJaiua  v.  Adamn,  51  N.  II.  388;  12  Am.  Rep.  134. 
Courts  of  general  jurisdiction  have  tlic  authority  to  thaiigo,  correct,  revise, 
aud  vacate  tlicir  own  judgmonti  at  any  time  during  tlio  t<riii  at  which  they 
wer9  rendered,  and  heforc  the  right.s  of  tho  parties  have  become  vested  there- 
under: Harru  v.  Slate,  24  Nob.  803. 
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BuRDKN  OF  Proof. —WuERE  Usury  is  the  ORiaiNAL  Transaction  for 
Wnicn  Negotiable  Promis.sort  Notes  were  Given  is  Proved,  a 
party  who  claims  to  have  purchased  the  notes  before  maturity  must 
assume  the  burden  of  proof  to  show  that  he  is  a  bona  Jidt  purchaser  for 
value  before  maturity  and  without  notice. 

UsuRiou.s  Loan  —  Sub.sequent  Security  —  Application  of  Payments. — 
Where  loan  is  originally  usurious,  tho  plea  and  proof  of  usury  applies  to 
every  subsequent  security,  and  when  the  proof  of  usury  is  sufficient,  tho 
court  will  apply  all  payments  of  interest  upon  such  loan  as  a  paymeni 
•pro  tanto  of  tho  principal. 

Lien  of  Chattel  Mortgage  la  Divested  by  Absolute  Tender,  kept 
good,  of  tho  amount  due  on  the  mortgage  note. 

L.  W.  Billingsley  and  William  H.  Woodward,  for  the  plaintiff 
in  error. 

Lamb,  Richetts,  and  Wilson,  for  the  defendants  in  error. 

Maxwell,  J,  In  July,  1885,  the  defendant  in  error  executed 
and  delivered  to  John  P.  Dorr  a  promissory  note,  of  which  the 
following  is  a  copy:  — 

"  Lincoln,  Neb.,  July  29,  1885. 

"January  29,  1886,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  John  P.  Dorr,  three  hundred  and  forty 
dollars,  with  interest  at  the  rate  of  ten  per  cent  per  annum 
from  date  until  paid.     Payable  at  Dorr  Bros.'  office,  Lincoln. 

"$340.     Due  Jan.  29,  — '86. 

hia 

"Attest:  H.  H.  Bulkeley.  George  x  Williams." 

m«rk 

This  note  was  secured  by  a  chattel  mortgage  on  certain  per- 
sonal property  of  Williams. 

In  January,  188G,  Williams  executed  a  second  note  to  Dorr 
Brother.^,  apparently  as  interest  for  the  excess  of  ten  per  cent 
on  tho  note  first  given,  as  follows:  — 
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"Lincoln,  Neb.,  January  27,  1886. 

"  April  27,  1886,  for  value  received,  I  promise  to  pay  to  the 
order  of  Dorr  Brothers,  $36.50,  at  their  oflBce,  Lincoln,  Neb., 
with  interest  at  the  rate  of  ten  per  cent  per  annum  from  date 
until  paid.  iiis 

"Due  4— 29— '86.  George  X  Willla.M8. 

"Attest:  H.  H.  Bulkeley."  ^"^ 

The  testimony  shows  that  the  original  loan  for  which  the 
note  for  $340  was  given  was  but  $300.  Various  payments  were 
made  by  Williams  on  the  note  prior  to  August,  1886,  the  exact 
amount  being  a  matter  of  dispute  between  the  parties.  In 
August  of  that  year  Williams  executed  and  delivered  a  new 
note  to  Dorr  in  lieu  of  those  previously  given,  as  follows:  — 

"Lincoln,  Neb.,  August  18,  1886. 
"September  1, 1886,  after  date,  for  value  received,  I  promise 
to  pay  to  the  order  of  John  P.  Dorr,  three  hundred  dollars, 
with  interest  at  the  rate  of  ten  per  cent  per  annum  until  paid. 
If  any  of  the  said  interest  is  not  paid  when  it  becomes  due,  it 
shall  bear  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  iiime  same  note  becomes  due.  hia 

"George  X  Williams. 
"Attest:  J.  A.  Marshall."  '"^'^ 

This  note  was  secured  by  a  chattel  mortgage  on  certain  per- 
sonal property  of  Williams.  On  the  afternoon  of  the  fourth 
day  of  September,  1886,  Dorr  professes  to  have  transferred  the 
note  in  question  to  the  Capital  National  Bank  of  Lincoln. 
Some  time  afterwards  the  bank  transferred  the  note  to  the 
plaintiff.  While  the  note  was  in  the  hands  of  the  plaintiff, 
the  defendant  in  error  made  a  formal  tender  of  $250  in  gold  to 
the  plaintiff,  which  he  refused  to  receive.  He  thereupon  took 
possession  of  the  property  described  in  the  chattel  mortgage. 
The  defendant  in  error  then  brought  an  action  of  replevin, 
and  on  the  trial  of  the  cause  the  jury  returned  a  verdict  as 
follows:  — 

"We,  the  jury,  duly  impaneled  and  sworn  in  the  above- 
entitled  cause,  do  find:  That  the  first  note  given  by  the  plain- 
tiff to  the  defendant  Dorr,  for  the  sum  of  $340,  to  secure 
the  loan  of  $300,  was  usurious;  that  plaintiff  had  paid  to  de- 
fendant Dorr  on  said  note  or  loan  the  sum  of  $174.22;  that 
there  is  still  due  on  said  note  or  loan  the  sum  of  $125.78. 

"2.  That  the  second  note  given  by  the  plaintiff  to  the  de- 
fendant Dorr,  dated  October  18,  1886,  for  the  sum  of  three 
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hundred  dollars,  and  set  up  in  the  pleading,  was  usurious  and 
void. 

"3.  That  the  right  of  property,  and  right  of  possession  of  said 
property  when  this  action  was  commenced,  was  in  the  plaintiff, 
and  we  assess  his  damages  in  the  premises  at  the  sum  of  two 
dollars.  "J.  R.  Cooke,  Foreman." 

The  defendant  excepted  to  the  form  of  the  verdict,  and  asked 
to  have  the  jury  polled,  and  thereupon  the  jury  was  polled, 
each  juror  answering  that  the  verdict  was  his  verdict.  A  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  entered  on 
the  verdict,  to  reverse  which  the  cause  was  brought  into  this 
court  by  petition  in  error. 

Two  questions  are  presented  by  the  record:  1.  Was  the  bank 
a  bona  fide  purchaser  of  the  note  before  it  became  due?  2.  Was 
the  tender  of  the  defendant  in  error  to  the  plaintiff  sufficient 
to  divest  the  mortgage  lien  ? 

The  cashier  of  the  bank  in  question  was  examined  as  a 
witness,  but  seems  to  have  been  unable  to  testify  to  particu- 
lars in  the  case.  His  testimony,  taken  as  a  whole,  throws  no 
light  on  the  transaction.  Mr.  Dorr  testifies  in  regard  to  the 
transaction,  on  his  cross-examination,  as  follows:  — 

Q.  Will  you  swear  you  did  not  make  any  arrangement 
with  any  one  to  have  him  take  it  (the  note)  from  the  bank? 
A.  I  will  swear  I  made  no  arrangement  with  Knox  to  have 
it  taken  from  the  bank. 

Q.   With  anybody  else?     A.    No,  I  will  not. 

Q.  What  arrangement  with  Spencer?  A.  I  went  to  Mr. 
Spencer  and  told  him  the  note  was  in  the  bank,  and  past 
due,  and  I  did  not  want  the  bank  troubled,  and  I  asked  him 
to  get  somebody  to  go  there  and  buy  the  note. 

Q.  Did  you  furnish  the  money  to  buy  the  note?  A.  I  did 
not. 

Q.    Have  you  since  this  date?     A.    I  have  not. 

Q.  You  have  $301  as  the  proceeds  of  that  note,  without 
having  paid  out  anything  in  return?     A.   I  have. 

Q.  Have  you  agreed  with  Mr.  Billingsley  to  secure  Mr. 
Knox?  A.  Why,  there  was  an  understanding  that  if  there 
was  any  expense  in  the  collection  of  the  note  I  should  pay  it. 

He  afterwards  testifies  that  as  he  was  liable  on  the  note 
as  indorser,  therefore  he  did  not  want  the  bank  to  pay  the 
expense  of  collection. 

The  rule  as  stated  by  this  court  in  Darst  v.  BacktiSy  18  Neb. 
231,  is,  that  where  usury  in  the  original  transaction  for  which 
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negotiable  promissory  notes  were  given  is  proved,  a  party  who 
claims  to  have  purchased  the  notes  before  maturity  musi 
assume  the  burden  of  proof  to  show  that  he  is  a  bona  fide 
purchaser  for  value  before  maturity  and  without  notice.  To 
tlio  same  effect  are  Savings  Bank  v.  Scoit,  10  Neb.  86;  Olm- 
ste.ad  V.  N.  E.  Mtge.  Sec.  Co.,  11  Id.  492;  Cheney  v.  Cooper, 
H  Id.  416;  Evans  v.  De  Roe,  15  Id.  631.  And  every  subse- 
quent security  given  for  a  loan  originally  usurious,  however 
remote  or  often  renewed,  is  subject  to  the  plea  and  proof  of 
usury;  and  when  the  proof  of  usury  is  sufficient,  the  court 
will  apply  all  payments  of  interest  upon  such  usurious  loan 
as  a  payment,  pro  tanto,  of  the  principal:  Nelson  v.  Hurford, 
11  Neb.  465. 

That  there  was  usury  of  an  aggravated  character  in  the 
original  transaction,  is  proved  beyond  a  doubt.  There  is  an 
utter  failure  of  proof  to  show  that  the  bank  was  a  bona  fide 
purchaser  of  the  note  in  question  before  maturity.  The 
plaintiflf,  therefore,  having  obtained  the  note  after  it  became 
due  from  one  who  held  subject  to  the  maker's  equities,  is 
not  protected.  The  note  in  his  hands  was  subject  to  the 
same  defenses  as  if  held  by  the  payee. 

Usury  being  shown,  all  payments  upon  the  note,  whether 
as  principal  or  as  interest,  are  under  the  statute  to  be  applied 
in  payment  of  the  principal.  The  payments  are  shown  to 
have  greatly  exceeded  the  sum  of  fifty  dollars.  It  was  the  duty 
of  the  plaintiff  in  error,  therefore,  to  have  accepted  the  $250 
tendered  by  the  defendant  in  error.  This  tender  was  abso- 
lute, and  without  qualification,  and  has  since  been  kept  good. 
It  therefore  divested  the  lien  of  the  mortgage:  Tompkins  v. 
Batie,  11  Neb.  147,  38  Am.  Rep.  361.  The  plaintifi"  in  error 
had  no  lien  on  the  property  at  the  time  he  took  possession  of 
the  same,  and  was  not  entitled  to  possession  thereof.  The 
judgment  of  the  district  court  is  clearly  right,  and  is  afiirmed. 


ALLEQATIONa  AND  PrOOF  THAT  A   CONTRACT  13  NOT  USURIOUS,     where    it 

appears  to  be  so,  must  be  explicit  and  clear  of  all  doubt:  Lochcood  v. 
Mitchell,  7  Ohio  St.  387;  70  Am.  Dec.  78;  Roundtree  v.  Brinson,  98  N.  C.  107. 
Usury  in  a  Transaction  Avoids  All  Subsequent  securities  growing 
out  of  it:  Price  v.  Lyons  Bank,  33  N.  Y.  55;  88  Am.  Dec.  368.  But  if  a 
Bccurity,  founded  upon  an  antecedent  lawful  cousideration,  becomes  void, 
or  tainted  with  fraud,  the  original  demand  will  be  revived,  and  may  be 
enforced:  Roundtree  v.  Brinson,  98  N.  C.  107.  When  partial  payment  is 
made  to  a  national  bank  under  a  contract  to  pay  usurious  interest,  in  the 
absence  of  a  stipulation  as  to  how  the  payment  shall  be  appropriated,  the 
law  will  apply  it  to  that  part  of  the  contract  which  is  legal:  Stout  etc.  v. 
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Dani,  69  Tex.  3St.  In  Minnesota,  the  statutory  exception,  by  the  terms  of 
which  "Itonn/i'le  purchasers  of  ncgotiablo  paper"  are  protected  from  the 
avoiding  cflFocta  of  usury,  is  not  applicable  to  mortgages  securing  negotiable 
pajwr:  ScoU  v.  Atutin,  30  Minn.  400. 

LiKN  OF  Plkikjee  i.s  Extinouisued  by  a  valid  tender  to  hiin  of  the 
amount  duo,  and  his  refusal  to  accept  it:  Lowjhborowjh  v.  McNevin,  74  CaL 
250;  5  Am.  St.  Rep.  435,  and  note  440. 

Te.nder  after  Default  of  the  amount  due  upon  a  chattel  mortgage  must 
be  kept  good  to  be  availing:  Tompkitu  v.  BcUUf  11  Neb.  147;  38  Am. 
Rep.  361. 
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Servicb  of  Notice  upon  the  Garnishee  Creates  a  Ljkn  on  the  good* 
of  the  debtor  in  his  hands,  and  such  goods  are  not  subject  to  levy  and 
sale  upon  process  thereafter  levied  during  the  continuance  of  such  attach- 
ment lien. 

Oaknisument.  —  Action  in  Equity  will  Lib  to  Determine  Prioritt  of 
Liens  and  for  an  Injunction  till  final  bearing,  where  there  has  been 
service  of  notices  upon  garnishee,  and  other  creditors,  who  have  obtained 
judgments  and  levied  executions  upon  the  garnished  property,  threaten 
to  sell  the  same  under  execution. 

Court  may  Appoint  Receiver  to  Take  Charge  of  Goods  where  Gar- 
nishee Abandons  the  Fropebty,  or  where  he  declines  to  retain  the 
same  in  hia  hands. 

W.  L,  Browne,  0.  H.  Ballov^  and  S.  P.  Vannattaf  for  the  plain- 
tifiFs  in  error. 

M.  A.  Hartigan  and  R.  B.  Windham,  for  the  defendants  in 
error. 

Maxwell,  J.  This  action  was  brought  by  the  plaintiffs  in 
the  district  court  of  Cass  County,  to  restrain  the  defendants 
from  selling  certain  goods  of  one  John  S.  Duke  upon  executions. 

It  is  alleged  in  the  petition  that,  on  or  about  December  20, 
1887,  the  several  plaintiffs  had  begun  suits  in  said  court  against 
one  John  S.  Duke,  a  hardware  merchant  in  said  county,  and 
had  sued  out  orders  of  attachment  on  the  stock  of  goods  then 
owned  by  said  Duke;  that  when  an  attempt  was  made  to  levy 
said  attachments,  plaintiff  tlierein  learned  that  said  Duke  was 
not  in  possession  of  the  goods,  but  that  Sherman  S.  Jewett  & 
Co.,  by  their  agent,  \V.  S.  Wise,  had  the  actual  and  manual 
possession  thereof,  and  the  attachments  were  not  levied,  but 
that  on  further  showing  the  plaintiffs  sued  out  garnishee  pro- 
cess against  said  Wise,  and  had  the  same  served  on  said  gar- 
nishee and  Duke;    that  said  Wise  proceeded  to  answer  said 
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garnishee  process,  and  did  appear  in  the  district  court  of  Cass 
County,  on  the  sixteenth  day  of  January,  1888,  and  answered 
in  said  cause  that  he  held  said  stock  of  goods  under  a  chattel 
mortgage  securing  eight  hundred  dollars,  and  that  the  invoiced 
and  appraised  value  of  said  stock  was  about  four  thousand 
dollars;  that  the  defendants  and  others  did  obtain  judgments  in 
the  county  court  of  Cass  County,  Nebraska,  in  the  several  sums 
due  from  said  Duke,  and  did  sue  out  executions  on  said  judg- 
ments, and  caused  the  same  to  be  placed  in  the  hands  of  M. 
McElwain,  constable,  who  levied  the  same  on  the  unsold  por- 
tion of  said  stock  of  goods.  There  is  also  an  allegation  that 
the  garnishee  is  about  to  abandon  or  has  abandoned  the  care 
of  the  property.  The  prayer  is  for  a  decree  adjusting  the  pri- 
ority of  the  liens,  and  to  enjoin  the  defendants  from  selling 
said  property  in  satisfaction  of  the  executions  in  their  hands 
until  the  liens  of  the  plaintiffs  are  satisfied,  and  for  the  ap- 
pointment of  a  receiver. 

The  defendants  demurred  to  the  petition,  upon  the  ground 
that  the  court  had  no  jurisdiction;  that  the  facts  stated  in  the 
petition  did  not  constitute  a  cause  of  action,  and  that  there 
was  a  misjoinder  of  parties  plaintiff  and  defendant. 

The  demurrer  was  overruled,  and  the  defendants  electing 
to  stand  on  their  demurrer,  judgment  was  entered  as  prayed 
in  the  petition. 

Three  questions  are  presented  by  the  record:  1.  Whether 
service  of  a  potice  upon  a  garnishee  creates  a  lien  on  the  goods 
of  the  debtor  in  his  hands;  2.  Whether  an  action  in  equity 
can  be  maintained  to  determine  the  priority  of  liens,  and  for 
an  injunction  till  the  final  hearing;  3.  The  authority  of  the 
court  to  appoint  a  person  to  take  charge  of  goods  which  a  gar- 
nishee declines  to  retain  in  his  hands. 

In  Mathews  v.  Smith,  13  Neb.  179,  and  Reed  v.  Fletcher,  24 
Id.  435,  it  was  held  that,  upon  service  of  a  notice  on  a  garnishee, 
it  created  a  trust  in  the  property  in  his  possession.  Hence,  to 
entitle  the  creditor  to  serve  notice  upon  the  garnishee,  the  prop- 
erty or  credits  must  be  within  the  jurisdiction  of  the  court; 
therefore,  if  a  non-resident  of  the  state  should  come  into  it  for 
a  mere  temporary  purpose,  but  have  no  property  of  the  debtor 
in  his  hands  in  the  state,  he  would  not  be  liable  as  garnishee: 
Baxter  v.  Vincent,  6  Vt.  614;  Ray  v.  Underwood,  3  Pick.  302; 
Wright  V.  C,  B.,  &  Q.  R.  R.,  19  Neb.  175;  56  Am.  Rep.  747; 
Green  v.  Farmers'  etc.  Bank,  25  Conn.  451;  Casey  v.  Davis,  100 
Mass.  124;  Sawyer  v.   Thompson,  24  N.  H.  510;  Lawrence  v. 
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^mith,  45  Id.  533;  86  Am.  Dec.  183;  Nye  <.  Liscombe,  21  Pick. 
263;  Tingley  v.  liateman,  10  Mass.  343;  Jones  v.  Winchester,  6 
N.  II.  497;  Mathews  v.  Smith,  13  Nob.  190;  Danforth  v.  Penny^ 
oMet.  564;  ^oM  v.  ITousatonic  R.  R.  Co.,  1  Gray,  424. 

As  is  said  in  Wririht  v.  C,  /?.,  <C-  Q.  7i.  /?.  Co.,  .^upra,  if  it  ap- 
pears (hat  the  garnishee  has  no  money  or  property  of  the  prin- 
oipnl  debtor  in  the  state,  or  that  there  is  no  money  due  from 
him  to  be  paid  therein,  lie  will  not  be  chargeable  as  garnishee. 

The  goods  and  the  party  garnished  being  both  within  the 
jurisdiction  of  the  court,  it  will  exercise  such  jurisdiction  over 
<hom  as  the  necessities  of  tiie  case  may  require. 

We  are  aware  that  in  Bigrloiv  v.  Anfhess,  31  111.  322,  it  was 
beld  that  garnishment  imposed  no  lien  upon  the  goods  in  the 
garnishee's  hands,  and  did  not  put  them  in  cnstndin  legis.  If 
this  was  the  rule,  proceedings  by  garnishment  would  be  an  ex- 
pensive farce,  which  would  give  the  attaching  creditornorighta 
luidcr  the  attachment.  Neither  can  the  right  be  restricted  to 
the  personal  liability  of  the  garnishee,  as  he  might  be  insol- 
vent or  unable  to  pay  the  value  of  the  property.  We  hold, 
therefore,  that  garnishment  is  an  attachment  of  the  goods  in 
the  hands  of  the  garnishee,  and  that  such  goods  are  not  sub- 
ject to  levy  and  sale  upon  process  thereafter  levied,  during  the 
continuance  of  said  attachment. 

In  this  case  it  is  alleged  in  the  pet' t ion  that  a  number  of 
executions  had  been  levied  by  the  defendants  upon  executions 
issued  on  judgments  against  Duke,  and  that  a  sale- thereunder 
would  defeat  the  plaintiff's  claims.  In  such  a  case,  while  the 
the  plaintiffs  have  a  remedy  at  law  by  bringing  separate  ac- 
tions against  the  defendants,  still  it  would  not  be  adequate. 
An  action  in  equity,  therefore,  is  the  proper  remedy  to  prevent 
a  multiplicity  of  suits,  and  determine  the  priorities  of  the 
several  liens  of  the  parties. 

Section  213  of  the  code  provides  that  "the  court,  or  any 
judge  thereof  during  vacation,  may,  on  the  application  of  the 
plaintiff,  ai.d  on  good  cause  shown,  appoint  a  receiver,  who 
ehall  take  an  oath  faithfully  to  discharge  his  duty,  and  shall 
give  an  undertaking  to  the  state  of  Nebraska,  in  such  sum  as 
the  court  or  judge  may  direct,  and  with  such  security  as  shall 
!"■  approved  by  the  clerk  of  the  court,  for  the  faithful  perform- 
anci'  of  his  duty  as  such  receiver,  and  to  pay  over  all  money 
and  account  for  all  property  which  may  come  into  his  hands 
by  virtue  of  his  appointment,  at  such  times  and  in  such  man- 
ner as  the  court  may  direct." 
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Section  214  provides  that  "  such  receiver  shall  take  posses- 
sion of  all  notes,  bills,  books  of  account,  accounts,  and  all  other 
evidences  of  debt  that  have  been  taken  by  the  sheriff  or  other 
officers  as  the  property  of  the  defendant  in  attachment,  and 
shall  proceed  to  settle  and  collect  the  same.  For  that  purpose 
he  may  commence  and  maintain  actions  in  his  own  name  as 
such  receiver;  but  in  such  actions  no  right  of  defense  shall  be 
impaired  or  affected." 

These  sections  apply  alone  to  property  taken  under  an  attach- 
ment. Where  the  garnishee  abandons  the  property,  however, 
as  is  alleged  in  the  petition  in  this  case,  there  is  no  doubt  of 
the  power  of  the  court  to  appoint  a  suitable  person  to  take 
charge  of  the  same.  The  court  possesses  this  power  indepen- 
dently of  the  statute.  The  property  being  a  trust  fund  for  the 
satisfaction  of  the  judgment,  the  court  may,  when  necessary 
for  the  preservation  of  the  property,  appoint  a  trustee  to  take 
charge  of  the  same.  If  any  party  desire  a  receiver  under  the 
general  law,  the  court  no  doubt  in  a  proper  case  would  appoint 
one.  But  that  question  does  not  arise  here.  There  is  no  error 
in  the  record,  and  the  judgment  is  affirmed. 

Service  of  Process  of  Garnishment  does  not  Create  a  Spbcifio  Lien 
in  favor  of  the  plaintiff  upon  the  property  of  the  defendant  in  the  hands  of 
the  garnishee:  McGarry  v.  Lewis  Coal  Co.,  93  Mo.  237;  3  Am.  St.  Rep.  522. 
Compare  Rinchey  v.  Strykei;  28  N.  Y.  45;  84  Am.  Dec.  324,  note;  Cottrell  v. 
Varmm,  5  Ala.  229;  39  Am.  Dec.  323. 


Gayer  v.  Parker. 

f24  Nebraska,  643.] 
Test  whether  Former  Judgment  is  a  Bar  generally  ia,  whether  or  not 
the  same  evidence  will  sustain  both  the  present  and  the  former  action; 
if  different  proofs  are  required  to  sustain  the  two  actions,  a  judgment  in 
one  ia  no  bar  to  the  other. 

Pemherton  and  Bush,  for  the  plaintiflFin  error. 

Hazlett  and  Bates,  for  the  defendants  in  error. 

Maxwell,  J.  In  the  year  1883,  one  A.  N.  Wiswell  procured 
from  the  defendants  twelve  thousand  feet  of  fencing  lumber, 
and  other  material,  all  being  of  tlic  value  of  $260.  The  testi- 
mony shows  that  Wiswell  desired  the  lumber  for  a  temporary 
purpose,  and  had  an  option  either  to  purchase  it  at  a  price 
stated,  or  return  the  material  to  the  defendants,  and  pay  them 
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two  dollars  per  tliousand  for  the  use  of  the  lumber.  There 
Beems  to  have  been  some  conversation  between  Wiswell  and  the 
plaintiff  in  error  in  regard  to  purchasing  the  lumber,  but  just 
what  the  conversation  or  the  proposed  arrangement  was  is  not 
clear.  The  lumber  and  material  being  on  the  plaintiff's  land, 
he  used  the  same,  whereupon  the  defendants  brought  an  action 
against  him  for  goods  sold  and  delivered.  On  the  trial  of  the 
cause,  they  apparently  failed  in  their  proof  to  show  privity  of 
contract  between  themselves  and  the  plaintiff,  and  the  jury 
found  in  favor  of  the  plaintiff  herein.  This  was  so  manifestly 
in  accord  with  the  testimony  that  no  appeal  was  taken. 

A  second  action  was  thereupon  brought  against  the  plain- 
tiff herein  for  conversion  of  the  material,  and  on  the  trial  of 
the  cause,  a  verdict  and  judgment  were  rendered  against  him. 

The  principal  defense  relied  upon  is  a  former  adjudication 
in  favor  of  the  plaintiff,  and  therefore  he  is  not  liable. 

It  is  said  in  the  plaintiff's  brief,  page  4:  "In  the  case  at  bar, 
the  testimony  showed  that  the  defendant  Gayer  got  the  prop- 
erty in  question,  and  used  it  for  his  own  benefit,  changing  its 
condition  and  character." 

A  former  verdict  and  judgment  are  conclusive  only  as  to  the 
facts  directly  in  issue,  and  do  not  extend  to  facts  which  may 
be  in  controversy,  but  which  rest  on  evidence,  and  are  merely 
collateral.  It  must  appear  that  the  matter  set  up  as  a  bar 
was  in  issue  in  the  former  case.  The  test  as  to  whether  the 
former  judgment  is  a  bar  generally  is,  whether  or  not  the  same 
evidence  will  sustain  both  the  present  and  the  former  action: 
Clegg  v.  Dearden,  12  Q.  B.  576;  Crockett  v.  Ronton,  Dud.  (Ga.) 
254;  Hunter  v.  Stewart,  31  L.  J.  Ch.  346;  Taylor  v.  Castle,  42 
Cal.  371;  Cannon  v.  Brame,  45  Ala.  262;  Percy  v.  Foote,  36 
Conn.  102. 

If  different  proofs  are  required  to  sustain  the  two  actions,  a 
judgment  in  one  of  them  is  no  bar  to  the  other.  Thus  where 
the  statute  required  an  action  of  replevin  to  be  brought  in  one 
year  after  the  taking,  a  plaintiff  defeated  in  such  action,  be- 
cause not  brought  within  the  requisite  time,  may  still  main- 
tain trover  for  the  conversion  of  the  property;  the  evidence 
required  in  both  cases  not  being  exactly  the  same,  —  as  in 
trover  it  is  unnecessary  to  prove  that  the  taking  was  within  a 
year:  Johnson  v.  White,  13  Smedes  &  M.  684. 

If  different  proof  be  required  to  sustain  two  actions,  a  judg- 
ment in  one  of  them  is  no  bar  to  the  other:  Kirkpotrick  v. 
Stingley,  2  Cart.  209;  .V.  E.  Dank  v.  Lewis,  8  Pick.  113;  United 
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States  V.  Cushman,  2  Sum.  426;  Lawrence  v.  Vernon,  3  Id.  20; 
Freeman  on  Judgments,  259. 

In  Stowell  V.  Chamberlain,  60  N.  Y.  272,  the  plaintiff  brought 
an  action  against  the  defendant  for  the  wrongful  conversion  of 
bonds  which  he  alleged  ho  had  loaned  to  him;  judgment  was 
rendered  in  favor  of  the  defendant.  A  second  action  was 
thereupon  brought  by  the  plaintiff  against  the  defendant  to 
recover  the  value  of  the  bonds,  which  he  alleged  the  defend- 
ant had  received  and  sold  as  his  agent,  but  failed  to  account 
for  the  proceeds.  The  former  judgment  was  pleaded  as  a  bar 
to  the  action.  The  court  held  that  the  same  evidence  would 
not  sustain  both  actions,  and  that  the  former  judgment  was 
not  a  bar. 

In  the  case  under  consideration,  the  former  suit  was  oased 
upon  an  alleged  contract  with  the  plaintiff.  This  contract  he 
denied,  and  as  there  was  no  privity  shown  between  the  parties, 
that  action  failed.  This  action,  however,  is  brought  against 
the  plaintiff  to  recover  for  lumber  and  material  of  the  defend- 
ants, which,  confessedly,  he  has  in  his  hands,  and  has  con- 
verted to  his  own  use.  He  is  liable,  therefore,  for  the  value  of 
the  material  thus  converted.  The  proof  in  the  former  action 
is  not  tbe  same  as  in  this,  and  that  action  is  no  bar.  The 
judgment  of  the  district  court  is  clearly  right,  and  is  affirmed. 


The  Elements  Necessary  to  Constitute  a  Judgment  in  One  Suit  a 
Bar  to  a  second  suit  are,  —  1.  That  the  issue  ia  th3  second  suit,  upon  which 
the  judgment  is  brought  to  bear,  was  a  material  issue  in  the  first  suit,  neces- 
sarily determined  by  the  judgment  therein;  and  2.  That  the  former  judgment 
was  upon  the  merits:  Liddell  v.  Chidester,  84  Ala.  508;  5  Am.  St.  Rep.  387. 

Former  Judgment.  —  Res  Adjudicata,  What  is.  — Ordinarily,  a  judgment 
is  conclusive  as  to  all  matters  entering  therein,  and  objection  thereto  must 
be  taken  at  the  time  judgment  is  rendered;  but  when  it  appears  from  the 
record  that  an  issue  is  raised  by  the  pleadings,  which  is  left  open  and  unde- 
termined, such  issue  must  be  tried  before  final  judgment  can  be  properly 
entered:  Dkkerson  v.  Wilcoxson,  97  N.  C.  309.  A  judgment  of  a  court  of 
competent  jurisdiction,  upon  a  question  directly  involved  in  one  suit,  is  con- 
clusive as  to  that  question  in  another  suit  between  the  same  parties;  and  all 
matters  presented  or  presentable  under  the  issue,  either  to  sustain  or  defeat 
the  demand  litigated  in  a  prior  suit,  are  concluded  by  the  judgment  in  such 
prior  suit;  but  to  this  operation  of  the  prior  judgment,  it  must  appear,  either 
from  the  record  or  by  extrinsic  evidence,  that  the  precise  question  was  raised 
and  determined  in  the  prior  suit:  Le  Orand  v.  Rixey,  83  Va.  8G2;  Jarboe  v. 
Severin,  112  Ind.  572.  A  judgment,  in  order  to  be  a  bar  as  res  adjudicata, 
must  have  been  a  final  one,  and  rendered  on  the  merits:  Oarrett  v.  Greenwell, 
92  Mo.  120.  Where,  in  a  former  case,  in  the  same  court,  between  the  same 
parties,  it  had  been  adjudicated  that  a  certain  alleged  contract  relied  on  by 
defendant  did  not  exist,  it  wa;  proper,  in  a  subsequent  case,  to  strike  out  an 
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answer  setting  up  the  same  contract,  and  to  exclude  evidence  offered  to  prove 
it:  Bates  V.  C,  f.,  ft  D.  li'ij  Co.,  72lowa.,  235.  Where  a  married  woman  brought 
an  action  against  a  trustee  to  set  aside  a  trust  deed,  but  the  court  decreed 
that  the  dee<l  should  stand,  and  that  tho  trustee  should  pay  her  a  certain 
■nm  in  satisfaction  of  the  claim  of  herself  and  her  husband  in  the  land,  such 
decree  operated  as  res  adjudiccUa,  and  estopped  the  husband  from  bringing  a 
subsequent  action  against  the  trustee  to  set  aside  the  trust  deed:  Determan 
V.  Luehrman,  74  Id.  275.  A  decision  by  an  equally  divided  court,  where  the 
law  provides  for  a  judgment  by  an  equal  division,  determining  the  title  to 
certain  real  estate,  will  be  followed  upon  a  question  of  the  same  title  in  a 
•abeeqnent  case  between  different  parties,  unless  a  state  of  facts  different 
from  that  which  existed  in  the  former  case  is  disclosed,  or  it  be  affirmatively 
shown  that  the  former  decision  was  manifestly  erroneous:  Kolb  v.  Svoam^, 
68  Md.  516.  A  judicial  determination  of  the  issues  in  one  action  is  a  bar  to 
a  subsequent  action  between  the  same  parties  having  the  same  object  in 
view,  although  the  form  of  the  latter  and  Ihe  precise  relief  sought  therein 
differ 'from  the  former:  Edwards  v.  Baker,  99  N.  C.  258.  Where  a  judg- 
ment of  the  circuit  court  has  been  affirmed  by  the  supreme  court,  such 
judgment  operates  as  res  adjudicata,  and  cannot  be  impeached  or  set  aside  by 
a  court  of  equity,  in  a  suit  brought  for  that  purpose,  upon  any  ground  of 
error  apparent  upon  the  face  of  such  judgment,  or  upon  the  record  of  the 
case  in  which  it  was  rendered:  Armstrong  v.  Poole,  30  W.  Va.  666.  A  judg- 
ment in  favor  of  a  city  and  one  of  its  agents,  in  an  action  prosecuted  by  a 
citizen  questioning  the  right  of  tho  city  to  embrace  certain  land  in  a  street 
improvement,  is  a  bar  to  a  subsequent  suit  by  the  same  plaintiff,  involving 
the  same  subject-matter,  for  an  injunction  against  the  city  and  others  of  its 
agents,  tho  corporation  in  each  instance  being  tho  real  party  in  interest:  Faust 
V.  Baumgartner,  113  Ind.  139. 

Res  .idjudicata.  What  is  not.  —  A  judgment  on  matters  in  issue  on  tho 
plea  in  abatement  in  an  attachment  suit  does  not  operate  as  re*  adjudicata 
&s  to  such  matters  on  the  trial  on  the  merits:  Garrett  v.  Greemoell,  92  Mo.  120; 
nor  does  an  issue  raised  by  an  answer,  which  is  withdrawn  by  the  defendant 
before  trial,  operate  as  res  adjudicata  in  the  determination  of  the  cause:  Fin- 
rte/fnn  v.  CarnpMl,  74  Iowa,  158;  nor  does  a  decree  of  the  supremo  court  over- 
ruling, in  general  terms,  a  demurrer  to  a  bill  presenting  distinct  grounds  for 
relief,  adjudicate  that  such  bill  is  maintainable  in  all  its  aspects,  but  only 
tiiat  there  is  sufficient  equity  on  its  face  to  require  an  answer,  and  such  de- 
cree does  not  estop  the  supreme  court  from  inquiring,  upon  a  second  appeal, 
into  the  legal  sufficiency  of  any  of  tho  grounds  for  relief  stated  in  the  bill: 
Battle  V.  Street,  85  Tenn.  282.  Where  plaintiff  brought  suit  for  an  injunction 
to  restrain  defendants  from  working  certain  mines  which  plaintiff  then 
claimed  to  own  absolutely  under  a  certain  conveyance,  and  this  action  was 
(iisuiisscd  with  plaintiff's  consent,  he  was  not  estopped  from  bringing  suit 
under  the  same  conveyance,  as  a  mortgage,  claiming  payment  thereunder, 
and  in  default  of  payment,  foreclosure  an<l  sale:  Nerin  v.  L.  <t  W.  S.  Mining 
Co.,  10  Col.  357.  Where  in  a  former  action  prosecuted  against  A  and  B,  to 
recover  from  tlie  former  the  price  of  property  alleged  to  have  been  sold  to 
lar,  no  personal  claim  being  asserted  against  B,  tlie  plaintiff  failed  to  rcci'Ver, 
and  judgment  of  (li-smissal  was  remlered,  such  ju<lgnient  did  not  bar  plaintiff 
from  prosecuting  a  subriequent  action  against  B  to  re  .over  the  price  of  tho 
property,  upon  an  allegation  tliat  tlie  sale  was  made  to  liim:  liichardson  v. 
Richards,  3G  Minn.  111.  Where  tlie  supreme  court  has  passed  upon  the  eflect 
of  record  and  documentary  evidence  in  one  appeal,  and  remanded  the  case  for 
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a  new  trial,  it  is  not  error  for  the  trial  court  to  refuse  to  submit  an  issue  to 
be  found  only  on  such  evidence,  when  it  was  declared  by  the  supreme  court 
to  be  insufficient  for  that  purpose;  and  the  ruling  of  the  supreme  court  in 
such  case  is  not  rea  adjudicata:  McMillan  v.  Baker,  97  N.  C.  197.  Where  a^ 
bill  was  filed,  alleging  that  complainant  had  received  a  certain  promissory 
note  as  a  gift  from  her  father,  and  that  it  was  given  for  the  purchase-money 
of  land  in  possession  of  the  maker,  and  praying  that  he  be  restrained  from, 
disposing  of  the  land,  and  be  required  to  pay  her  the  money  due  on  the  note,, 
that  it  be  a  lien  upon  the  land,  and  that  the  land  be  sold  for  the  payment, 
thfireof,  the  dismissal  of  this  bill  at  the  hearing  for  want  of  equity  did  not. 
conclude  the  complainant,  under  a  bill  subsequently  filed  by  her  father's  ad- 
ministrator, under  which  the  question  was,wheth'^r  she  would  be  charged  with 
the  note  in  the  distribution  of  the  estate,  she  claiming  that  the  note  had  been, 
given  to  her  by  her  father  during  his  lifetime:  Walkei'  v.  Wysc,  77  Ga.  234. 
The  dismissal  of  a  party  defendant  at  the  instance  of  the  plaintiff,  before- 
trial,  in  a  case  where  no  counterclaim  has  been  made,  is  not  a  judgment  upoik 
the  merits,  and  is  not  a  bar  to  further  proceedings  against  the  dismissed  de- 
fendant, upon  the  cause  of  action  stated  in  the  complaint:  James  v.  Leport, 
19  Nev.  174.  A  judgment  dismissing  an  action  will  not  bar  another  suit 
founded  on  the  same  cause  of  action,  if  the  first  suit  was  dismissed  because 
the  court  had  no  jurisdiction  to  hear  it  upon  its  merits:  Tarikey  v.  Swaney^ 
85  Ky.  55. 
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Statcttb  of  Limitations.  —  In  ejectment  to  recover  a  strip  of  inclosed  land^ 
the  fact  that  defendant  had  leased  from  jilaintiff's  grantor  a  piece  of  un- 
inclosed  land  adjacent  to  the  disputed  strip,  for  a  long  time  prior  to  the- 
bringing  of  said  action,  does  not  affect  the  right  of  the  defendant  under 
the  statute  of  limitations,  the  intent  being  to  lease  only  the  uninclosed. 
tract. 

Adverse  Possessiox  is  Established  over  Land  of  Another,  where  the 
Same  is  Inclosed  by  Mistake,  together  with  defendant's  own  land,  to- 
a  surveyed  line,  and  is  occupied  by  him  as  owner  for  a  longer  period 
than  the  statutory  limit,  by  actual  and  uninterrupted  possession. 

C.  A.  Baldwin,  for  the  plaintiff  in  error. 

George  B.  Lalx,  for  the  defendant  in  error. 

Reese,  C.  J.  This  action  was  instituted  for  the  recovery  of 
a  strip  of  land  occupied  by  defendant,  and  which  it  is  alleged 
is  the  property  of  plaintiff.  The  trial  in  the  district  court  re- 
sulted in  a  judgment  in  favor  of  defendant,  and  to  reverse 
which  plaintiff  prosecutes  error  in  this  court.  The  land  in 
dispute  is  about  fifteen  feet  wide  and  eighty  rods  long,  and  is 
on  the  division  line  between  the  northeast  quarter  of  the  north- 
west quarter  of  section  13,  township  14,  range  12  east,  owned 
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by  defendant,  and  the  northwest  quarter  of  the  said  northwest 
quarter,  owned  by  plaintifT. 

It  appears  from  the  bill  of  exceptions  that,  in  the  year  1864, 
defendant  purchased  the  forty  acres  owned  by  him,  and  soon 
thereafter  took  possession  of  it.  The  next  year,  being  uncertain 
as  to  its  boundary  lines,  ho  caused  the  same  to  be  surveyed 
and  inclosed  with  a  fence,  the  fence  being  placed  upon  the 
boundary  lines  according  to  the  survey,  where  it  has  remained 
ever  since.  lie  immediately  began  the  cultivation  of  the 
whole  of  the  ground,  and  has  continued  to  do  so  ever  since,  ex- 
cept that  a  part  of  it  was  planted  in  forest  and  fruit  trees,  and 
which  he  has  not  cultivated  by  raising  crops  upon  it.  The 
whole  has,  however,  been  in  his  posseBsion,  and  in  cultivation 
in  the  manner  indicated,  for  near  twenty  years  next  prior  to 
tiic  beginning  of  the  suit.  During  a  part  of  the  time  of  his 
residence  upon  the  forty  owned  by  him  he  has  leased  the 
northwest  quarter  of  the  northwest  quarter  of  the  section  (being 
the  forty  acres  lying  immediately  west  of  his)  from  plaintiff's 
grantor,  and  has  pastured  his  stock  thereon,  and  has  perhaps 
cut  hay  on  part  of  it,  although  the  proof  is  not  clear  as  to  the 
latter.  During  all  of  the  time  referred  to,  the  land  of  plaintiff 
was  uncultivated  prairie.  On  the  eighth  day  of  August,  1885, 
plaintiff  became  the  owner,  and  soon  thereafter  caused  it  to 
be  .surveyed,  and  upon  such  survey  the  line  between  the  two 
forties  was  found  to  be  about  fifteen  feet  east  of  defendant's 
fence,  and  on  the  land  inclosed  and  occupied  by  him.  Hence 
this  suit  for  the  possession  of  the  strip  alleged  to  be  within  de- 
f(  ndant's  inclosure.  The  defense  interposed  is  the  statute  of 
limitations. 

It  is  claimed  by  plaintiff  that  defendant  is  not  entitled  to 
the  land  for  two  reasons:  1.  That  having  leased  plaintiff's 
land,  —  which,  it  is  insisted,  includes  the  tract  in  dispute, — 
his  possession  has  not  been  adverse  or  hostile,  and  therefore 
the  statute  has  not  run;  and  2.  That  he  never  at  any  time  in- 
tended to  claim  more  than  was  actually  conveyed  to  him  by 
his  grantor,  which  was  the  northeast  quarter,  etc.,  and  the  fact 
that  l)y  a  mistake  his  inclosure  extended  over  the  line  to 
which  he  sought  to  fence,  would  prevent  the  running  of  the 
statute. 

As  to  the  first  contention,  it  is  quite  clear  that  in  leasing 
the  land  now  owned  by  i)laintiff  it  was  the  purpose  to  lease 
only  the  uncultivated  land  lying  west  of  defendant's  field. 
This  was  the  purpose  of  the  agents  of  plaintiff's  grantor,  as 
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well  as  that  of  defendant.  We  cannot  see,  therefore,  how  the 
rights  of  defendant  could  be  affected  by  the  contracts  of  lease 
referred  to. 

As  to  the  second  proposition  there  might  be  more  doubt,  as 
it  might  bo  that  in  case  of  a  mutual  mistake  as  to  the  location 
of  a  partition  line  the  statute  of  limitations  would  not  inter- 
pose a  barrier  to  a  recovery  to  the  true  line.  It  is  apparent 
that  the  decision  of  the  district  court  was  not  based  upon  any 
consideration  of  this  question,  and  as,  under  the  testimony, 
the  judgment  would  have  to  be  aflBrmed,  whatever  might  be 
our  views  upon  this  point,  we  will  not  discuss  it. 

The  testimony  of  defendant  and  his  witnesses  is  to  the  effect 
that,  in  1865,  he  caused  his  land  to  be  surveyed  and  inclosed 
to  the  surveyed  line;  and  from  that  time  on  he  occupied,  as 
owner,  to  that  line,  without  reference  to  any  other  boundary. 
By  his  fence  and  his  forest  and  fruit  trees  he,  for  nearly  twice 
the  period  of  the  statutory  limit,  established  his  boundaries 
and  claimed  ownership  to  them.  He  testified  pointedly  to 
this  fact.  He  took  possession  to  the  line  fixed  by  the  sur- 
veyor, and  designated  as  his  boundary  by  his  grantor,  and 
held  with  reference  to  it,  and  to  nothing  else.  This  being  the 
view  adopted  by  the  district  court,  and  there  being  sufiicient 
evidence  to  sustain  it,  the  judgment  cannot  be  molested: 
Brown  v.  Anderson,  90  Ind.  94;  Bunce  v.  Bidwell,  43  Mich. 
542;  Seymour,  Sahin,  &  Co.  v.  Casli,  31  Minn.  81;  Meyer  v. 
Wigw.an,  45  Iowa,  579;  Cole  v.  Parker,  70  Mo.  372;  Metcalf  y. 
McCutchan,  60  Miss.  145. 

The  judgment  of  the  district  court  is  affirmed. 


Adverse  Possession,  Nature  of,  to  Set  in  Operation  the  Statute  of 
Limitations:  Evans  v.  Templeion,  G9  Tex.  375;  5  Am.  St.  Rep.  71,  and  cases 
collected  ia  note  74.  Possession  by  mistake  iu  boundary  line:  Wood  v.  Wil- 
lard,  37  Vt.  377;  8G  Am.  Dec.  716;  Yelze)-  v.  Thoman,  17  Ohio  St.  130;  91 
Am.  Dec.  122;  Russell  v.  Mdlcn-y,  39  Yt.  579;  94  Am.  Dec.  358,  and  note  3G2. 
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Lombard  v.  Mayberry. 

[24  Nebraska,  f.74.] 

LiiABiLnr  OF  SuKKTV  ON  Bond  where  Prior  Signatures  or  CJo-suREnKS 
ARE  FoRfiERiES  —  Instrcctions.  —  A  surety  who  signs  an  obligation 
after  tlio  names  of  others  admits  without  warranty  the  genuineness  of 
those  signatures,  auJ  if  the  principal's  or  the  co-sureticj'  names  bo  forged 
without  Ills  knowledge  and  without  complicity  of  the  holder,  it  is  po  de- 
fense to  the  surety  tliat  he  believed  such  signatures  were  genuine;  and 
&n  instruction  or  inference  from  the  court  to  the  jury  tliat  such  Burety 
was  liable  to  suffer  from  a  mistaken  belief  of  the  genuineness  of  such 
signatures  is  error. 

Instrcctions  as  to  Principal's  Complicity  in  Fraudulent  Execution 
OF  Bond.  — In  an  action  against  surety  on  bond  where  prior  signatures 
of  co-sureties  are  forged,  it  is  error  to  charge  tho  jury  that  if  one  D.  "was 
found  to  bo  acting  as  agent  for  tlie  plaintiff  (being  his  attorney  at  law), 
and  saw  the  defendant  &igu  the  bond,  and  handed  him  tho  pen  with 
which  be  was  to  sign  it  and  did  sign  it,  then  that  the  defendant  was  not 
legally  bound  by  such  bond,"  since  such  act  in  itself  is  not  sufficient  to 
predicate  complicity  of  plaintiff  or  his  attorney  in  the  fraudulent  execu- 
tion of  tho  bond,  and  is  too  remote  to  predicate  any  such  conclusion 
thereon. 

Instruction  is  Erroneous  where  there  is  no  evidence  in  the  case  to  which 
it  is  applicable;  it  is  also  erroneous  where,  although  it  states  a  correct 
principle  of  law,  yet  the  language  used  is  inexact,  obscure,  and  there- 
fore misleading. 

Evidence. —  For  the  Purpose  of  Fixing  Amount  of  Recovery  in  Action 
ON  Bond  Guaranteeing  Negotiable  Paper  transferred  to  plaintiff, 
it  is  not  necessary,  as  a  condition  to  the  introduction  of  tho  notes  in  evi- 
dence, to  prove  their  execution,  even  if  it  ia  denied  in  the  answer. 

WrrNE.s3— Answer  Tending  to  Criminate  —  Waiver  of  Privilege. — 
Where  witness  in  liis  deposition  testifies  iu  chief  to  execution  of  certain 
notes,  ho  does  not  thereby  waive  his  privilege  of  refusing  to  answer  on 
cross-examination,  on  the  ground  that  his  answer  might  tend  to  crim- 
inate him,  as  to  whether  the  notes  were  respectively  in  the  same  condi- 
tion at  the  time  ho  was  testifying  as  they  were  when  signed  and  deliv- 
ered; and  it  is  error  in  tho  court  in  such  case  to  strike  out  such  deposition 
on  tho  ground  that  witness  had,  by  so  answering  in  chief,  waived  his 
privilege. 

Measure  or  Damages  in  Action  on  Bond  Given  as  Guaranty  for 
Payment  of  Commercial  Paper  sold  to  plaintiff,  where  such  bond 
limits  the  time  within  which  tho  notes  and  securities  mentioned  therein 
should  bo  paid,  and  contains  a  further  limitation  tliat  the  amount  of 
loss  or  default  to  be  chargeable  to  tlu  sureties  should  not  exceetl  five 
thousand  dollars,  is  the  aggregate  amount  or  face  value  of  tho  negotiable 
securities  delivered  to  and  received  by  the  plaintiff  in  good  faith  within 
the  time  limited  by  tho  tenn.sand  conditions  of  said  bond,  and  remaining 
unpaid  at  the  tiino  of  tlio  coinmoncement  of  tho  suit,  not  exceeding  in 
the  aggrugati;  tiio  sum  of  live  thousand  dollars,  with  iutereat. 

S.  p.  P'lvl'Ison,  lor  the  plaintiff  in  error. 

E.  W.  Thmnas  and  A.  }f.  Apprlgct,  for  the  defendants  in  error. 
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Cobb,  J.  The  plaintiff  in  error  brought  this  action  in  the 
district  court  of  Johnson  County,  alleging  that  on  May  26, 
1884,  the  defendants  in  error,  Wallace  S.  Smith  as  principal, 
and  Phineas  Jones,  Almeron  Reed,  E.  \V.  Smith,  Moses  Rob- 
erts, and  Charles  N.  Mayberry  as  gureties,  executed  their  bond 
to  the  plaintiff  in  five  thousand  dollars,  guaranteeing  the  pay- 
ment at  maturity  of  the  several  notes  and  negotiable  securi- 
ties (forty-one  in  number)  sold  by  Wallace  S.  Smith  to  the 
plaintiff,  and  guaranteed  to  be  paid  to  the  plaintiff  at  ma- 
turity at  his  office  in  Lincoln,  Nebraska;  and  if  not  paid  at 
maturity  by  the  makers,  or  if  received  by  said  Smith,  and  not 
paid  to  the  plaintiff,  or  if  in  the  hands  of  said  Smith,  at  the 
date  of  said  bond,  and  not  paid  to  the  plaintiff,  the  principal 
and  sureties  were  to  pay  the  same  within  thirty  days  from  the 
date  of  the  bond;  and  if  not  paid  to  said  Smith,  nor  yet  due, 
to  pay  the  said  notes  and  negotiable  securities  within  thirty 
days  from  maturity  respectively.  It  is  admitted  that  said 
Smith,  during  the  year  commencing  June  1,  1883,  had  been 
engaged,  as  a  business,  in  "taking,  buying,  and  selling  to  the 
plaintiff  notes  and  negotiable  securities,"  and  had,  at  the  date 
of  the  bond,  sold  to  him  an  amount  of  $9,750.12,  remaining 
unpaid,  and  to  which  the  bond  was  applicable  as  security; 
that  it  was  security  for  the  notes  negotiated  by  said  Smith, 
and  also  to  give  him  credit,  to  close  up  his  last  year's  busi- 
ness, and  to  better  enable  him  to  make  sale  of  such  securities. 

It  is  alleged  that  said  Smith  as  principal,  and  Phineas 
Jones,  Almeron  Reed,  James  PI.  Seay,  and  Charles  N.  May- 
berry  as  sureties,  had,  on  April  3,  1883,  executed  a  prior  bond 
to  plaintiff  in  five  thousand  dollars,  guaranteeing  all  the  notes 
and  negotiable  securities  sold  by  said  Smith  to  the  plaintiff 
prior  to  June  1,  1884,  which  bond  was  subsequently  canceled 
in  consideration  of  the  second  bond,  on  which  this  action  is 
brought,  and  which  is  limited  to  the  securities  then  held,  or 
those  that  might  be  taken  in  lieu  of  other  securities,  necessary 
to  close  up  the  business  prior  to  June  1,  1885. 

It  is  alleged  that,  after  the  execution  of  the  second  bond,  on 
which  this  suit  is  brought,  said  Smith  proceeded  in  the  clos- 
ing up  of  his  business,  until  his  sureties  requested  the  same  (o 
be  stopped;  that  on  the  execution  of  the  bond,  the  plaintiff 
relied  upon  it  as  a  guaranty  of  the  securities,  and  the  ability 
of  the  makers;  by  which  the  sums  then  in  the  hands  of  said 
Smith  and  not  paid  over  to  the  plaintiff  were  allowed  to  run 
the  thirty  days  mentioned  in  the  bond. 
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It  is  alleged  that,  at  the  date  of  the  bond,  and  of  the  aggre- 
gate of  the  securities  so  purchased  and  held  by  the  plaintiff, 
.$965.94  was  then  in  the  hands  of  said  Smith,  of  which  $600, 
and  no  more,  was  subsequently  paid;  that  of  the  sum  of 
$9,750.12,  the  aggregiitc  of  the  securities  held  by  the  plaintiff 
at  tlic  date  of  said  bond,  all  had  been  due  then  more  than 
thirty  days,  on  which  not  more  than  $3,200  had  been  paid  to 
the  phiintiff,  leaving  $5,755.94,  of  which  more  than  $5,000  was 
past  due  for  more  than  thirty  days  at  the  bringing  of  this  suit. 
A  description  of  the  notes  and  securities  is  set  forth,  being 
forty-one  in  number,  as  well  as  those  collected  by  said  Smith 
and  not  paid  over  to  the  plaintiff,  on  which  the  balance  due 
is  $365.94. 

It  is  further  alleged  that  the  sureties  on  said  bond  received 
from  said  Smith  money  and  property,  as  indemnity,  amount- 
ing to  $2,200,  which  they  still  hold  as  security;  and  that  there 
is  now  due  the  plaintiff,  on  said  notes  and  negotiable  securi- 
ties, $5,755.94,  and  interest,  at  the  commencement  of  this  suit 
$275,  for  which  judgment  is  asked  against  defendants  Reed, 
Roberts,  and  Mayberry,  in  the  sum  of  $5,000,  with  interest 
from  July  12,  1884,  and  costs. 

The  defendants  Reed,  Roberts,  and  Mayberry  answered 
and  denied  the  allegations  that  they  executed  the  bonds  dated 
May  26,  1884,  and  April  3,  1883;  that  the  promissory  notes 
were  executed  by  the  makers,  or  that  they  were  negotiated  by 
said  Smith;  that  said  Smith  ever  collected  or  had  in  his  hands 
any  money  that  should  have  been  paid  to  said  plaintiff;  and 
they  aver  that  if  the  defendant  Mayberry  signed  the  bond 
sued  on,  his  signature  was  obtained  by  the  fraudulent  repre- 
sentations of  the  plaintiff,  or  his  agents,  that  the  signatures  to 
the  bond  above  said  Mayberry's  were  genuine,  whereas  they 
were  forged,  and  that  said  Smith  at  the  date  of  the  bond  of 
May  26,  1884,  was  a  defaulter,  and  had  embezzled  money  and 
property  of  the  plaintiff,  which  the  plaintiff  knew,  but  con- 
cealed the  fact,  in  order  to  induce  the  defendant  Mayberry 
to  sign  said  bond,  which  was  without  consideration  to  said 
Smith,  or  to  the  defendant  Mayberry. 

The  plaintiff  joined  the  issues,  denying  each  allegation  of 
the  defendant's  answer.  There  was  a  trial  to  a  jury,  and  a 
verdict  for  defendants. 

The  court  in  its  discretion  submitted  three  special  findings 
to  the  jury:  1.  Did  defendant  Ahncron  Reed  sign  the  bond 
sued  on?    2.  Did  defendant  Moses  Roberts  sign  the  bond  sued 
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on?  3.  When  defendant  May  berry  signed  the  bond  in  suit, 
did  he  believe  the  names  of  defendants  Reed  and  Roberts  to 
be  their  genuine  signatures  to  the  bond? 

The  jury  found  the  first  and  second  in  the  negative,  and  the 
third  in  the  affirmative. 

The  plaintiff  filed  a  motion  for  a  new  trial  as  to  Mayberry, 
which  was  overruled,  and  judgment  rendered  on  the  verdict, 
to  which  exceptions  were  taken,  and  errors  assigned,  as  fol- 
lows: 1.  The  verdict  is  contrary  to  the  evidence;  2.  The  ver- 
dict is  contrary  to  law;  3.  For  errors  of  law  occurring  at  the 
trial;  4.  For  errors  in  sustaining  defendants'  objections  to 
plaintiff's  evidence;  5.  For  errors  in  sustaining  defendants* 
objections  to  each  of  the  notes  offered  in  evidence  by  plaintiff, 
except  the  Greenfield  and  Cavin  notes;  6.  For  error  in  re- 
fusing to  exclude  that  portion  of  witness  Davidson's  cross- 
examination  as  to  the  signatures  of  the  Minkler  notes;  7.  For 
error  in  overruling  plaintiff's  objections  to  improper  evidence 
of  defendants;  8.  For  refusing  instructions  of  plaintiff,  Nos.  5 
and  6;  9.  For  refusing  and  changing  instruction  of  plaintiff, 
No.  4;  10.  In  giving  instruction  of  defendants.  No.  1;  11.  In 
giving  instruction  of  defendants,  No.  2;  12.  In  giving  instruc- 
tions of  defendants,  No.  3;  13.  In  giving  each  of  the  court's 
own  instructions;  14.  In  sustaining  the  defendants'  motion  to 
strike  out  witness  Smith's  deposition  as  to  the  notes  identified 
therein;  15.  For  indiscretion  preventing  a  fair  trial;  16.  In 
submitting  special  finding  No.  3. 

The  plaintiff's  motion  for  a  new  trial  being  overruled  and 
a  judgment  rendered  on  the  verdict,  the  plaintiff  brings  the 
cause  to  this  court  on  error.  His  assignments  of  error  being 
substantially  the  same  as  the  causes  assigned  in  his  motion 
for  a  new  trial,  it  is  deemed  unnecessary  to  set  them  forth. 

The  issues  to  be  tried  were  the  validity  of  the  bond,  and 
the  liability  of  the  sureties  under  it.  For  this  purpose  the 
plaintiff's  agent  and  actuary.  West,  testified  that  prior  to 
April  3,  1883,  they  were  buying  notes  of  the  defendant  Smith, 
to  an  amount,  currently,  of  seven  to  ten  thousand  dollars; 
that  they  took  the  bond  of  that  date,  running  to  June  1,  1884, 
to  guarantee  the  payment  of  the  notes  discounted;  that  a 
great  many  notes  were  taken  under  it,  and  that  the  signatures 
of  Smith  and  May  berry  to  that  bond  were  genuine;  that  on 
an  investigation  of  Smith's  accounts  with  plaintiff,  May  15, 
1884,  his  indebtedness  for  collections,  not  paid  over,  was 
found  to  be  $965,  and  the  amount  of  discounts  then  carried 
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was  $9,750.12,  for  which  the  bond  in  controversy  was  executed 
May  26,  1884,  in  lieu  of  the  former  bond,  which  was  to  be 
cancfled;  and  that  the  signatures  of  Smith  and  May  berry  to 
tlio  latter  bond  were  genuine. 

In  reply  to  the  question,  to  describe  the  circumstances  of 
taking  the  bond  of  May  26,  1884,  the  witness  testified  that 
"Maybcrry,  one  of  the  sureties,  came  up  to  Lincoln  and  in- 
formed us  that  Smith  was  involved;  that  he  was  behind  with 
the  f=chool  fund  and  other  matters,  and  wanted  to  know  how 
Ills  afliairs  stood  with  us.  At  his  request  I  went  back  with  him 
to  Teeumsch,  May  14th,  and  had  an  investigation  of  Smith's 
ac-counts.  At  that  time  it  appeared  he  owed  us  about  $9G5, 
notes  collected  and  not  accounted  for,  and  had  in  his  hand 
notes  due  and  not  collected,  and  others,  coming  due,  sent  him 
foi-  collection.  We  found  his  affairs  in  such  shape  we  did  not 
think  it  safe  to  leave  them  with  him.  I  took  the  notes  away, 
and  left  them  with  Russell  and  Holmes,  with  instructions  to 
turn  them  over  to  Smith  as  soon  as  he  collected  and  paid  the 
money  into  bank  for  us.  A  great  deal  of  consultation  was 
liad  between  Mayberry,  Smith,  and  myself  as  to  permitting 
Smith  to  go  on  and  close  up  the  business,  or  taking  it  out  of 
Ills  hands  entirely.  I  urged  Mayberry  to  take  charge  of  it, 
but  he  declined.  It  was  finally  agreed  that,  as  the  bond  under 
which  Smith  was  acting  would  expire  June  1st,  —  this  was  then 
May  15th,  —  if  he  gave  a  new  and  satisfactory  bond,  and  if  his 
bondsmen  were  satisfied  to  go  on  and  close  up  the  business, 
we  would  consent  to  it.  I  went  home,  leaving  affairs  in  that 
condition.  He  was  to  pay  the  $965  in  a  few  days.  He  pre- 
pared a  bond,  which  he  sent  to  us,  which  was  not  satisfactory, 
from  defects  in  the  body.  There  were  blanks  for  signatures, 
and  the  names  of  some  of  the  signers  were  not  written  in,  and 
for  various  reasons  it  was  rejected.  We  prepared  a  bond,  and 
sent  it  to  Mr.  Davidson,  which  is  the  bond  returned  to  us, 
executed  May  26,  1884.  We  had  a  good  many  consultations 
with  Mayberry,  subsequently,  up  to  the  time  of  Smith's  arrest. 
At  Mayberry's  euggestioa  and  agreement,  the  notes  were  left 
with  Mr.  Davidson,  in  Tecumseh,  and  witness  wrote  to  Russell 
and  Holmes  to  turn  over  the  notes  in  their  hands,  to  be  turned 
over  to  Smith  when  due,  as  fast  as  Davidson  thought  to  be 
safe.  We  did  not  want  him  to  have  too  many  at  once,  and 
yet  wanted  him  to  have  those  coming  due,  necessary  to  col- 
lect." 

S.  P.  Davidson  testified  that,  shortly  after  the  15th  of  May, 
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1884,  the  plaintiff's  agent  sent  him  the  bond  in  question, 
which  was  handed  to  Smith  for  the  signatures  of  his  sureties; 
that  several  days  afterwards  Smith  returned  the  bond  with 
the  signatures  of  the  makers,  just  as  they  now  are.  The  wit- 
ness sent  it,  by  the  first  mail,  in  its  present  condition,  to  the 
plaintiff. 

Charles  N.  Mayberry  testified  that,  prior  to  May,  1884,  he 
has  been  intimately  acquainted  with  his  co-defendant.  Smith, 
for  fifteen  years;  that  his  own  name  on  the  bond  in  question 
was  his  signature. 

On  cross-examination,  in  reply  to  the  question,  "  When  and 
under  what  circumstances  did  you  sign  your  name  there?" 
the  witness  answered  that  "  he  signed  it  in  Mr.  Davidson's 
office,  about  the  time  of  the  date  of  the  bond." 

Q.  Who  handed  }^ou  the  bond,  and  who  handed  you  the  pen 
and  ink  with  which  you  signed  it?  A.  Smith  handed  me  the 
bond,  and  Judge  Davidson  handed  me  the  pen. 

Q.  Was  there  anything  said  about  the  bond,  or  any  exami- 
nation made  of  it,  by  the  parties  there  at  the  time?  A.  I  ex- 
amined the  bond,  and  I  don't  think  there  was  anything  said. 
Judge  Davidson,  if  I  remember,  put  the  blotter  on  the  bond, 
and  then  folded  it  up,  and  put  it  away.  I  think  it  was  in  the 
same  condition  as  it  is  now. 

This  is  the  weight  of  evidence  of  the  relationship  and  con- 
cern of  the  parties  to  each  other,  and  to  the  final  execution  of 
the  bond. 

It  does  not  seem  important  to  treat  separately  each  of  the 
errors  assigned  by  the  plaintiff  at  the  trial. 

The  court  charged  the  jury,  at  the  request  of  the  defendants, 
that  if  they  found  from  the  evidence  that  defendant  Mayberry 
signed  the  bond  sued  on  after  the  names  of  defendants  Rob- 
erts and  Reed  appeared  thereon,  as  obligors,  and  that  defend- 
ant Mayberry  believed  that  such  signatures  were  genuine, 
but  that  such  signatures  were  really  forgeries,  and  if  they  fur- 
ther found  that  Mr.  Davidson  was  then  acting  as  agent  for  the 
plaintiff,  and  saw  Mayberry  sign  such  bond,  and  handed  him 
the  pen  with  which  he  was  to  sign  the  same,  and  did  sign  the 
game,  then  Mayberry  is  not  legally  bound  by  such  bond. 

To  this  instruction,  the  plaintiff  excepts  in  the  eleventh  as- 
signment. 

It  does  not  appear  that  the  defendant  Mayberry  was  either 
ignorant  or  ill-advised  of  the  character  of  his  principal,  and  of 
his  business  transactions,  but  the  evidence  is,  that  he  was 
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thoroughly  acquainted  with  both.  It  was  his  privilege  and 
opportunity  to  have  made  due  investigation  of  the  genuineness 
of  the  signatures.  He  examined  the  bond,  and  signed  it  with- 
out the  superinducement  of  the  plaintiff  or  his  agent,  and  with- 
out condition  as  to  the  signatures  of  others.  It  was  primarily 
on  his  suggestion  and  interposition  that  the  bond  was  taken, 
to  supersede  the  former  one  on  which  he  was  a  surety.  There- 
fore, it  would  seem  that  an  instruction  or  inference  from  the 
court  to  the  jury,  that  he  was  liable  to  suffer  from  a  mistaken 
belief  of  the  genuine  signatures  of  his  co-sureties,  may  be 
deemed  to  have  been  prejudicial  to  the  plaintiff,  and  to  have 
deprived  him  of  a  fair  trial.  That  Mayberry  was  not  liable  as 
a  surety,  under  his  mistaken  belief,  is  not  an  accepted  rule  of 
law  to  warrant  the  plain  charge  of  the  court.  The  contract  of 
the  surety  is  to  be  strictly  construed,  and  his  liability  would 
seem  to  be  equal  to  that  of  the  principal  in  this  guaranty,  and 
not  less.  The  surety  who  signs  an  obligation,  after  the  names 
of  others,  admits,  without  warranty,  the  genuineness  of  those 
signatures,  and  if  the  principal's  or  the  co-sureties'  names  be 
forged  without  his  knowledge,  and  without  complicity  of  the 
holder,  it  is  no  defense  to  the  surety  that  "  he  believed  that 
such  signatures  were  genuine."  So  that,  if  this  rule  be  main- 
tained by  suflBcient  authority,  the  defendant  Mayberry  is  in- 
debted to  the  plaintiff,  as  the  bona  fide  holder  of  the  bond, 
though  the  names  of  Roberts  and  Reed  were  forged  to  it. 

In  the  case  of  Selser  v.  Brock,  3  Ohio  St.  302,  it  was  held 
that  where  a  fraud  was  practiced  by  a  principal  debtor  in  pro- 
curing a  surety  to  sign  a  note,  without  the  knowledge  of  the 
creditor,  the  obligation  of  the  surety  was  valid  and  binding; 
and  further,  that  a  surety  who  had  signed  his  name  to  a  prom- 
issory note  after  the  names  of  others  in  effect  affirmed  the 
genuineness  of  the  previous  signatures,  and  could  not  avoid 
his  liability  by  showing  that  they  had  been  forged  by  the  prin- 
cipal, but  of  which  the  creditor  had  no  knowledge. 

This  precedent  is  wholly  analogous  to  the  case  before  us. 
It  was  affirmed  in  a  later  decision  of  Binclow  v.  Comegys,  5 
Ohio  St.  256,  wherein  it  was  held  that  the  surety  on  a  replevin 
bond  could  not  set  up  the  defense  that  he  was  induced  to 
sign  the  bond  upon  the  fraudulent  representation  of  the  prin- 
cipals tliat  a  co-surety,  who  was  responsible,  had  already  signed 
it.  when  in  fact  his  signature  was  a  forgery. 

The  doctrine  of  tlie  rule  was  thoroughly  considered  in  the 
case  of  FFrlms  v.  Wayne  Agrirulturnl  Society,  73  Ind.  325,  38 
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Am.  Rep.  147,  where  the  instructions  to  the  jury  were  consid- 
ered IG  have  expressed  the  true  rule  in  the  proposition,  that, 
"when  the  name  of  one  of  two  or  more  obligors  in  a  bond,, 
note,  or  other  writing  obligatory  had  been  forged,  the  supposed 
co-obligor,  though  a  surety  only,  and  though  he  signed  in  the 
belief  that  the  forged  name  was  genuine,  is  nevertheless  bound, 
if  the  payee  or  obligee  accepted  the  instrument  without  notice 
of  the  forgery."  This,  then,  is  the  law  to  be  applied  to  the 
case  at  bar.  It  corrects  the  instructions  as  to  the  belief  of  the^ 
defendant,  and  as  to  the  forging  of  the  names  of  co-defend- 
ants, and  holds  the  makers  of  the  bonds  to  be  liable  to  the 
plaintiff.  It  is  supported  directly,  and  in  principle,  by  abun- 
dant authorities  not  important  to  further  analyze  in  this  opin- 
ion: Veazie  v.  Willis,  6  Gray,  90;  York  Co.  M.  F.  Ins.  Co.  v- 
Brooks,  51  Me.  508;  Franklin  Bonk  v.  Stevens,  39  Id.  532; 
Chase  v.  Hathorn,  61  Id.  505;  Stoner  v.  Milliken,  85  111.  218; 
Hagar  v.  Mounts,  3  Blackf.  57;  Harter  v.  Moore,  5  Id. 
3G7;  Carr  v.  Moore,  2  Ind.  602;  State  v.  Van  Pelt,  1  Id.. 
304;  Deardorff  v.  Foresman,  24  Id.  481;  State  v.  Pepper,  St 
Id.  76;  Craig  v.  Hohbs,  44  Id.  363. 

The  second  clause  of  the  instruction  to  the  jury,  "that  if 
Mr.  Davidson  was  found  to  be  acting  as  agent  for  the  plaintiff^ 
(being  his  attorney  at  law),  and  saw  the  defendant  sign  the 
bond,  and  handed  him  the  pen  with  which  he  was  to  sign  it 
and  did  sign  it,  then  that  the  defendant  May  berry  was  not 
legally  bound  by  such  bond,"  is  not  a  tenable  proposition,  but 
one  that  ought  not  to  have  been  given  in  charge,  and  is  of. 
itself  erroneous  and  misleading. 

That  the  act  of  courtesy  charged,  under  the  facts  in  evidence,, 
could  be  deemed  sufficient  to  predicate  the  complicity  of 
the  plaintiff  or  his  attorney,  in  the  fraudulent  execution  of  the 
bond,  seems  too  remote  and  apocryphal  for  more  serious  consid- 
eration than  the  brief  and  emphatic  overruling  of  the  insinu- 
ation. 

The  court  also  charged,  that  "  the  acts  and  knowledge  of  the 
agents  and  attorneys  of  plaintiff  that  he  had  intrusted  with, 
the  management  of  the  business,  which  is  the  basis  of  the  lia- 
bility claimed  in  said  bond,  are  the  acts  and  knowledge  of  the 
principal,  unless  it  shall  be  shown  by  the  evidence  that  such' 
agents  and  attorneys  act  without  the  authority  of  the  princi- 
pal"; also  that  if  they  should  "  find  from  the  evidence  that  the 
plaintiff,  by  his  agent,  Mr.  Davidson,  showed  the  bond  sued 
on  in  this  case  to  defendant  Mayberry,  and  handed  him  the 
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pen  for  the  purpose  of  having  him  sign  the  same,  and  also 
that  the  bond  then  had  the  signatures  of  the  other  defendants 
thereon,  as  obligors,  and  that  Mayberry  then  believed  such 
i^ignaturcs  to  be  genuine,  and  signed  his  name  thereto  on  the 
face  of  such  belief,  then  if  they  found  from  the  evidence  that 
the  signatures  on  said  bond  of  defendants  Roberts  and  Reed 
were  forgeries,  and  that  fact  was  not  known  to  Mayberry,  then 
defendant  Mayberry  is  not  legally  bound  by  such  bond." 

In  addition  to  what  is  said  above  in  regard  to  that  part  of 
the  charge  then  under  consideration,  and  which  is  also  appli- 
"Cable  to  that  part  of  it  which  is  here  quoted,  it  is  also  deemed 
to  be  erroneous  and  misleading,  for  the  reason  that  there  is  no 
evidence  in  the  case  to  which  it  is  applicable.  There  is  no  evi- 
dence that  "  the  plaintiff,  by  his  agent,  Mr.  Davidson,  showed 
the  bond  sued  on  in  this  case  to  defendant  Mayberry,"  nor  of 
any  "  acts  and  knowledge  of  the  agents  and  attorneys  of  plain- 
tiff that  he  had  intrusted  with  the  management  of  the  busi- 
ness, which  is  the  basis  of  the  liability  claimed  in  said  bond." 
Moreover,  even  if  it  be  conceded  that  the  principle  of  law 
fought  to  be  laid  down  in  the  clause  of  the  charge  last  referred 
to  is  correct,  the  language  used  is  inexact  and  obscure,  and 
therefore  misleading. 

In  that  part  of  the  charge  given  by  the  court  on  its  own 
motion  is  found  the  following,  being  a  part  of  No.  2:  "In 
order  to  find  damages  for  failure  to  pay  notes,  the  evidence 
must  satisfy  you  that  there  were  such  valid  notes.  This  will 
not  be  elaborated  here,  because  covered  by  other  instructions, 
but  this  much  is  said,  to  be  taken  in  connection  with  what  is 
*aid  in  instructions  given  at  the  request  of  the  parties,  that 
;5'ou  may  not  be  misled  as  to  what  is  meant  by  the  use  of  the 
word  'note.'  " 

This  instruction,  like  those  first  above  referred  to,  is  mis- 
leading, in  that  it  is  inapplicable  to  the  evidence  in  the  case. 
There  is  evidence  that  the  bond  sued  on  was  given  as  a 
guaranty  or  security  for  the  payment  of  certain  commercial 
paper,  which  had  been  transferred  by  W.  S.  Smith  to  the 
plaintiff.  These  were  the  only  notes  in  the  case.  The  trans- 
fer of  these  notes  by  Smith  to  the  plaintiff,  as  well  as  their 
identification  as  the  paper  intended  to  be  secured  and  guar- 
anteed by  the  bond  sued  on,  was  suflBciently  prot'en  by  the 
testimony  of  the  witness  Charles  West.  I  do  not  understand 
the  law  to  be  that  it  was  incumbent  upon  the  plaintiff  to 
^jprove  the  execution  of  these  notes,  although  such  execution  is 


July,  1888.]  Lombard  v.  Mayberby.  248 

denied  in  the  answer.  The  bond  sued  on  contains  the  follow- 
ing clause:  "It  being  expressly  understood  and  agreed  by  the 
parties  to  this  undertaking  that  the  said  Wallace  S.  Smith 
has,  during  the  year  commencing  June  1,  1883,  been  engaged 
in  buying,  taking,  and  selling  to  said  Lombard  and  assigns 
negotiable  securities,  and  has  sold  to  said  Lombard  negotiable 
securities  amounting  to  $9,750.12,  and  intends  to  continue  in 
the  business  of  buying  and  selling  negotiable  securities,  and 
that  this  undertaking  of  guaranty  is  intended  to  apply  to  all 
securities  heretofore  as  well  as  hereafter  negotiated  to  said  B. 
Lombard,  Jr.,  or  through  his  financial  agency,  by  said  Wal- 
lace S.  Smith,  whether  such  securities  now  exist  or  are  here- 
after made,  and  is  for  the  purpose  of  giving  said  Wallace  S. 
Smith  credit,  and  securing  to  him  an  opportunity  to  close  up 
said  last  year's  business,  and  collect  himself  said  securities  so 
sold,  for  said  Lombard,  and  giving  said  Smith  in  his  business 
good  standing,  character,  and  credit,  to  enable  him  the  better 
to  conduct  his  business  and  obtain  sale  of  securities,  and  the 
surety  guarantors  hereby  each  severally  waive  notice  from  said 
B.  Lombard,  Jr.,  of  the  purchase  or  receipt  by  him  from  said 
Wallace  S.  Smith  of  securities,  and  of  the  description  and 
amount,  and  the  non-payment  from  time  to  time  negotiated, 
except  as  they  may  especially  request  and  inquire  information 
thereof." 

I  will  repeat  that  the  identity  of  the  notes  produced  on  trial 
as  securities  purchased  or  received  by  the  plaintiff  from  said 
Wallace  S.  Smith,  within  the  time  covered  by  the  terms  of 
said  bond,  and  remaining  unpaid,  the  aggregate  amount 
thereof  being  within  the  limit  expressed  in  said  bond,  to  wit, 
five  thousand  dollars,  was  all  the  proof  required  in  that  be- 
half. 

But  if  I  am  wrong  in  the  above  proposition  of  law,  and  if  it 
were  necessary  that  the  execution  of  said  notes  be  proved  by 
the  plaintiff,  it  would  then  become  relevant  to  examine  the 
plaintiff's  fourth  assignment  of  error,  to  wit,  the  excluding  of 
proper  evidence  offered  by  plaintiff. 

On  the  trial  the  plaintiff  offered  in  evidence  the  deposition 
of  Wallace  S.  Smith,  taken  on  his  behalf,  which  was  admitted. 
This  deposition  was  taken  at  the  penitentiary,  the  witness 
being  there  confined  pursuant  to  a  conviction  and  sentence 
for  felony.  The  witness,  upon  his  examination  in  chief,  among 
other  things,  testified  being  shown  the  several  notes  involved 
in  the  controversy,  and  which  had   been  identified  by  the 
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witness  Charles  West,  as  hereinbefore  stated,  as  the  securi- 
ties purchased  from  Smith  by  the  plaintiff,  and  as  coming 
within  the  guaranty  of  the  bond,  and  interrogated  as  to 
whether  he  was  acquainted  with  the  signatures  of  the  sign- 
ers of  the  same,  and  whether  or  not  the  said  notes  were 
signed  in  his  presence  by  the  persons  whose  names  appeared 
as  the  signers  thereof.  In  each  case  the  witness  answered 
that  the  note  was  signed  in  his  presence  by  the  person  whose 
name  appeared  as  the  maker  thereof;  that  he  was  acquainted 
with  such  signature,  and  that  it  was  genuine.  Upon  his  cross- 
examination  the  witness  was  asked  as  to  each  note  which  he 
had  testified  had  been  signed  by  the  maker  thereof,  —  if  it  was 
signed  and  delivered  by  the  maker  in  the  same  condition  in 
which  it  was  at  the  time  of  testifying.  To  which  question 
the  plaintiff  objected,  as  not  being  proper  cross-examination, 
and  for  the  further  reason  that  the  answer  sought  is  intended 
to  criminate  the  witness,  and  that  he  had  a  right  to  object  to 
it  for  that  reason.  Whereupon  the  witness  in  each  case  re- 
fused to  answer. 

Upon  the  trial,  and  near  the  close  thereof,  the  defendants 
moved  to  "  strike  out  the  deposition  of  W.  S.  Smith,  as  far  as 
it  affects  the  signatures  and  goes  to  show  the  execution  of 
these  notes  offered  in  evidence,  for  the  reason  that  the  witness 
refuses  to  be  cross-examined  on  the  execution  of  the  notes." 
Which  motion  was  sustained  as  to  all  but  the  Gavin  and 
Greenfield  notes.  Thereupon  the  plaintiff  offered  in  evidence 
the  several  notes  above  referred  to,  to  which  offer  the  defend- 
ants "  objected  to  each  of  the  said  notes  as  immaterial,  in- 
competent, and  irrelevant,  the  signatures  of  each  being 
denied,  and  not  proven," — which  objection  was  sustained  as 
to  each. 

Counsel  for  defendants  in  error,  in  their  brief,  urge  in  de- 
fense of  the  above  ruling  of  the  trial  court,  that  the  witness, 
having  testified  upon  his  examination  in  chief  that  the  sig- 
natures to  the  notes  were  genuine,  thereby  waived  his  privi- 
lege to  refuse  to  answer  the  cross-question  whether  the  notes, 
respectively,  were,  at  the  time  the  signatures  were  placed 
upon  them,  in  the  same  condition  that  they  were  at  the  time 
of  testifying,  on  the  ground  that  his  answer  to  the  latter 
question  might  tend  to  criminate  him.  To  this  they  cite 
Rapalje  on  the  Law  of  Witnesses,  443;  Wharton's  Criminal 
Evidence,  432;  Comp.  Stats.  1885,  sec.  339,  p.  673.  The  au- 
thor first  named,  at  the  page  cited,  states  the  law  as  follows:  — 
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"The  privilege  being  a  purely  personal  one,  the  witness 
may  waive  it  and  answer  at  his  peril.  From  the  nature  of 
the  right  it  may  be  inferred  that  he  will  be  at  liberty  to 
answer  any  question  at  his  discretion;  and  that  his  consent- 
ing to  answer  some  questions  ought  not  to  bar  his  right  to 
demur  to  others.  Such  is  the  English  rule,  subject  perhaps 
to  the  qualification  that  he  should  not  be  allowed,  by  any 
arbitrary  use  of  his  privilege,  to  make  a  partial  statement  of 
facts  to  the  prejudice  of  either  party.  The  general  American 
rule  is  the  other  way,  i.  e.,  if  he  voluntarily  discloses  a  part 
of  a  transaction  or  conversation  tending  to  criminate  him, 
he  waives  his  privilege,  and  must  answer  freely  and  disclose 
the  whole  transaction  or  conversation,  unless  the  partial  dis- 
closure is  made  under  an  innocent  mistake,  or  does  not 
clearly  relate  to  the  transaction  as  to  which  he  refuses  to 
testify." 

The  citation  from  Wharton,  I  must  say,  with  due  respect 
to  counsel  making  it,  is  not  applicable  to  the  case  at  bar. 

It  is  the  theory  of  the  defense  that  the  notes  above  referred 
to,  after  having  been  executed  and  delivered  to  Wallace  S. 
Smith  by  the  parties  whose  names  they  bear,  were  by  Smith 
raised  or  altered  so  as  to  represent  other  and  greater  sums  or 
amounts,  and  they  contend  that  having,  when  placed  on  the 
stand  as  a  witness,  testified  as  to  the  making  or  signing  of  the 
notes  by  the  makers,  he  could  not  refuse  to  testify  as  to  their 
alteration  on  the  grounds  that  such  testimony  might  tend  to 
criminate  himself. 

Let  us  apply  the  law  as  laid  down  in  the  work  cited  as  above 
quoted,  and  see  if  this  position  can  be  sustained.  The  making 
and  delivery  of  the  notes  by  the  makers  was,  in  each  case,  a 
transaction  complete  in  itself.  If  the  amount  of  the  note  was 
raised  or  altered  in  the  presence  of  the  maker  and  as  a  part  of 
the  same  transaction,  then  it  was  an  act  entirely  innocent  in 
itself,  and  could  form  the  basis  of  no  contention  on  the  part  of 
the  makers,  nor  of  any  one  else.  But  that  is  not  the  position 
of  the  defendants.  The  theory  upon  which  they  sought  to 
cross-examine  the  witness  as  to  the  alteration  of  the  "condi- 
tion "  of  the  notes  is,  that  after  their  signing  and  delivery  by 
the  makers  thereof,  at  another  time,  not  necessarily  at  the 
same  place  and  as  a  different  and  separate  transaction,  they 
were  altered,  raised,  and  their  "condition"  changed.  The 
witness,  having  submitted  to  testify  as  to  the  signing  of  the 
notes,  could  not,  under  the  American  rule  as  above  stated, 
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have  refused  upon  his  cross-examination  to  answer  any  ques- 
tion as  to  the  time,  place,  or  other  matter,  being  a  part  of  that 
transaction;  but  when  it  was  sought  to  enter  upon  the  investi- 
gation of  another  and  distinctly  separate  transaction  by  ques- 
tions, the  answers  to  which  would  tend  to  criminate  him,  could 
he  not,  under  the  rule,  refuse  to  answer?  That  proposition 
seems  clear. 

The  section  of  statute  cited  lays  down  the  rule  substantially 
the  same  as  it  is  stated  by  the  author  whom  we  have  quoted, 
and  the  statute  supports  the  proposition. 

As  herein  before  indicated,  I  doubt  the  necessity,  on  the  part 
of  the  plaintiff,  to  prove  the  execution  of  the  notes  as  a  condi- 
tion to  their  introduction  in  evidence  for  the  purpose  of  fixing 
the  amount  due  on  the  bond;  but  if  such  proof  was  necessary, 
then  the  court  erred  in  suppressing  the  deposition  under  tho 
consideration. 

Having  reached  the  conclusion  that  the  true  measure  of  dam- 
ages in  this  case  is  the  aggregate  amount  or  face  value  of  the 
negotiable  securities  delivered  to  the  plaintiff  by  the  said 
Wallace  S.  Smith,  and  received  by  the  plaintiff  in  good  faith 
within  the  time  limited  by  the  terms  and  conditions  of  said 
bond,  and  remaining  unpaid  at  the  time  of  the  commence- 
ment of  the  suit,  and  not  exceeding  in  the  aggregate  the  sum 
of  five  thousand  dollars,  with  interest,  the  alleged  error  on  the 
part  of  the  trial  court,  in  refusing  to  instruct  the  jury  to  con- 
sider in  their  verdict  the  amount  of  certain  property  claimed 
to  have  been  placed  by  the  defendant  Wallace  S.  Smith  in 
the  hands  of  his  co-defendant,  Mayberry,  as  an  indemnity  for 
his  liability  on  said  bond,  will  not  be  examined. 

Tlic  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings  in  accordance 
with  law.  

Liability  of  Sukety  when  the  Name  of  the  Principai.  oe  Another 
Surety  is  Foboed.  —  It  is  held  in  Ilall  v.  Smith,  14  Bush,  604,  that  one  who 
signs  as  surety  guarantees  that  tho  prior  signatures  are  genuine,  although  it 
may  transpire  that  one  or  more  of  said  signatures  of  the  co-sureties  are 
forged;  that  a  presumption  attaches  in  favor  of  the  obligee  that  the  genuine 
signature  would  not  have  been  given  had  the  prior  ones  been  forgeries,  and 
the  affixing  Buch  genuine  signature  binds  the  surety  who  signs;  and  his  be- 
lief that  the  forged  name  was  genuine  does  not  lessen  his  responsibility: 
SUm  V.  People,  102  III.  540.  The  basis  of  such  responsibility  depends,  liow- 
ever,  upon  tho  fact  that  the  obligee  has  acted  in  good  faitli,  that  there  was 
nothing  upon  tlie  paper  to  indicate  the  character  of  the  prior  signatures,  and 
that  in  such  case  neitlicr  llic  obligee  nor  the  obligor  stand  relatively  in  the 
position  to  say  that  he  was  misled  or  deceived  by  the  other,  and  that  there  is 
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no  reason  for  discharging  the  surety  and  giving  the  obligee  nothing:  Helms  y, 
Wayne  Agricultural  Society,  73  Ind.  325;  38  Am.  Rep.  147;  also  cited  in  tha- 
principal  case;  State  ex  rel.  Brovm  v.  Baker,  64  Mo.  167;  27  Am.  Rep.  214.. 
In  the  last  case  the  defendant  signed  an  official  bond  as  surety  on  the  repre- 
sentation that  another  surety  whose  signature  appeared  thereon  had  actually 
signed  it,  but  that  signature  was  in  fact  a  forgery,  and  the  person  whosa^ 
name  had  been  forged  did  not  communicate  the  fact  to  the  defendant,  ani 
the  obligee  was  ignorant  of  the  condition  on  which  the  defendant  had  signed, 
and  it  was  decided  that  the  defendant  was  liable;  and  in  Mathis  v.  Morgan,  72r 
Ga.  517,  53  Am.  Rep.  847,  the  bond  was  given  to  the  state  as  security  for- 
a  bank  depository,  and  the  signature  of  tho  surety  preceded  that  of  the  forgect 
signature,  the  name  of  the  same  person,  together  with  that  of  another  surety 
whose  name  appeared  before  that  of  the  complaining  surety  in  the  bond,  was 
forged  to  an  affidavit  that  they  were  worth  a  certain  sum  of  money.  The  bond', 
was  subsequently  delivered  to  the  governor  of  tho  state,  who  was  the  obligee,;, 
and  the  complaining  surety  was  held  liable,  there  being  nothing  to  put  th& 
obligee  on  inquiry  or  notice,  since  everything  on  the  face  of  the  paper  ap- 
peared genuine.  But  where  it  was  one  of  the  conditions  of  the  delivery  that, 
a  certain  named  party  should  execute  the  bond,  and  none  other  than  hia 
forged  signature  was  obtained  thereto,  it  was  decided  that  the  omission  to- 
procure  the  genuine  signature  or  his  assent  to  the  execution  of  the  bonj. 
placed  tho  complaining  surety  in  the  same  position  as  if  he  had  never  exe- 
cuted the  bond,  and  that  the  bond  was  void  as  to  him:  Linn  County  etc.  v.- 
Farris,  52  Mo.  75;  see  also  Brandt  on  Suretyship  and  Guaranty,  sec.  358;; 
Colebrooke  on  Collateral  Securities,  sec.  205.  The  principle  underlying  tha* 
decision  in  tho  case  of  Limi  County  etc.  v.  Fan-is,  supra,  conflicts  with  thafe. 
given  in  Nash  v.  Fugate,  32  Gratt.  595,  where  it  is  held  that  notice  of  the- 
coudition  must  be  brought  home  to  the  obligee  or  the  surety  is  not  discharged. 
In  this  latter  case,  however,  the  question  of  forgery  did  not  arise;  see  also,  upoa 
tho  principle  involved,  Brown  v.  Kent  County,  42  Mich.  501 ;  Washington  Pro- 
bate Court  V.  St.  Clair,  52  Vt.  24;  Guild  v.  St.  Thomas,  54  Ala.  414;  25  Am- 
Rep.  703;  Allen  v.  Marney,  Q>o  Ind.  398;  32  Am.  Rep.  73.  Li  addition  to  tha- 
authorities  already  cited  herein,  and  those  noted  in  the  principal  case  on  that 
point  under  consideration,  examine  Selser  v.  Brock,  3  Ohio  St.  302;  Bigelcntf 
V.  Comegys,  5  Id.  256;  Chamherli/i  v.  Broioer,  3  Bush,  561;  Pepper  v.  State,, 
22  Ind.  399;    Wayne  etc.  Society  v.  Cordwdl,  73  Ind.  555. 


Eeed  V,  Morton. 

[24  Nebraska,  760.] 
Wife  will  be  Bound  whkre  She  Executes  Deed  of  Real  Estatk  in 
Blank  as  to  grantee,  date,  or  amount  of  consideration,  and  delivers  it. 
to  her  hxisband  under  circumstances  which  implj'  authority  in  him  or- 
such  person  as  ho  may  authorize  to  fill  out  said  blanks;  especially  so, 
where  she  afterwards,  with  full  knowledge  of  tho  fact,  receives  and  uses' 
the  money  arising  from  a  sale  of  the  land  to  a  bona  fide  grantee. 

S.  H.  Sornborger,  for  the  appellant. 

N.  H.  Bell  and  G.  W.  Sampson,  for  the  appellees. 
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Maxwell,  J.  This  ia  an  action  brought  by  the  plaintiff  to 
<juiot  the  title  of  certain  real  estate  in  Saunders  County,  of 
which  she  claims  to  be  the  owner. 

The  defendant  in  his  answer  alleges,  "  that  on  or  about  the 
twentieth  day  of  August,  1881,  he  purchased  from  the  plaintiflf, 
Lottie  G.  Reed,  and  E.  0.  Reed,  her  husband,  the  lands  men- 
tioned and  described  in  the  plaintiflTs  petition,  for  the  sum  of 
nine  hundred  dollars  in  cash,  which  said  sura  defendant  duly 
paid  therefor;  that  at  the  time  of  said  purchase  as  aforesaid, 
and  the  payment  of  the  said  nine  hundred  dollars,  plaintiff 
-and  E.  0.  Reed  delivered  to  this  defendant  their  deed  of  gen- 
eral warranty  to  said  lands,  duly  signed  and  acknowledged, 
and  defendant  took  possession  of  said  lands;  that  at  the  time 
of  the  purchase  of  said  lands  by  this  defendant,  the  same  was 
raw,  uncultivated  prairie  land,  without  improvements  of  any 
iind,  and  were  not  worth  to  exceed  the  sum  of  nine  hundred 
clollars,  which  was  a  reasonable  and  fair  price  therefor;  that 
prior  to  the  time  of  the  purchase  of  said  lauds  above  described, 
and  during  negotiations  for  the  purchase  of  said  lands  by  this 
defendant,  the  said  0.  E.  Reed,  as  agent  for  plaintiff,  was 
-conducting  negotiations,  and  exhibited  to  the  defendant  a  deed 
of  conveyance,  duly  signed  and  acknowledged,  containing  the 
lisual  covenants  of  warranty,  and  complete  in  all  respects,  ex- 
■cept  the  name  of  grantee,  the  date  of  signing,  and  the  amount 
of  consideration,  and  that  at  said  time,  and  for  a  long  time 
prior  thereto,  the  said  E.  0.  Reed,  as  agent  for  Lottie  G.  Reed, 
transacted  all  her  business,  and  negotiated  the  purchase  of 
euid  lands,  apparently  having  full  and  complete  authority  in 
the  premises;  and  that  at  the  time  of  the  purchase  of  said 
Jand,  and  the  payment  of  the  consideration  of  nine  hundred 
dollars  therefor,  the  deed  delivered  to  this  defendant  was 
signed  by  the  grantors,  Lottie  G.  Reed  and  Elias  O.  Reed, 
•duly  acknowledged  by  them,  and  was  a  perfect  and  regular 
deed  in  all  respects. 

"  Defendant  further  says  that,  subsequent  to  the  execution 
and  delivery  of  the  deed  and  the  payment  of  the  nine  hundred 
dollars  as  hereinbefore  set  forth,  and  about  September,  1881, 
the  plaintiff  removed  and  became  a  resident  of  Wahoo,  Saun- 
ders County,  Nebraska,  where  she  continued  to  reside  and  do 
business  until  about  November,  1883.  During  all  the  time 
plaintiff  so  resided  in  Wahoo,  as  aforesaid,  this  defendant  was 
in  the  continuous  and  exclusive  possession  of  the  land  herein- 
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before  described,  paid  all  the  taxes  against  said  land,  and 
made  lasting  and  valuable  improvements  thereon. 

"  Defendant  avers  that  plaintiff  had  full  knowledge  of  all 
the  facts  aforesaid,  and  permitted  defendant  to  expend  large 
sums  of  money  in  the  improvement  of  bdid  lands,  and  made 
no  objection  to  his  so  doing,  nor  any  claim  whatever  to  said 
land,  but  has  received  and  accepted  the  proceeds  of  the  same 
thereof,  as  hereinbefore  set  forth,  and  has  ever  since  kept  and 
retained  the  same,  and  has  not  at  any  time  offered  to  restore 
the  purchase  price  of  said  land  to  this  defendant,  or  any  part 
thereof;  and  defendant  avers  that  the  plaintiff,  knowing  all 
the  facts  in  relation  to  the  sale  of  said  land,  the  execution  and 
delivery  of  the  deed,  the  occupancy  of  said  land,  as  aforesaid, 
and  having  accepted  the  purchase  price  of  said  land,  and  re- 
peatedly acknowledged  herself  satisfied  with  the  sale,  is  now 
in  equity  estopped  from  claiming  any  interest  in  or  to  the  said 
land." 

On  the  trial  of  the  cause  in  the  court  below,  judgment  was 
rendered  in  favor  of  the  defendant,  and  the  action  dismissed. 
The  plaintiff  appeals. 

The  testimony  tends  to  show  that,  in  the  year  1879,  the  plain- 
tiff was  the  wife  of  Elias  0.  Reed;  that  at  that  time  they  were 
conducting  a  drug-store  in  the  state  of  Illinois.  In  that  year, 
E.  0.  Reed  came  to  Saunders  County  in  this  state,  and  pur- 
chased the  land  in  controversy,  taking  the  title  in  the  name  of 
his  wife,  —  the  plaintiff.  He  then  returned  to  Illinois.  In  the 
spring  of  1881,  the  plaintiff  and  her  husband  were  conducting 
a  drug-store  in  Illinois,  the  business  being  carried  on  in  the 
name  of  the  wife,  and  she,  being  desirous  of  visiting  one  of  the 
southern  states,  went  with  her  husband  before  a  notary  public, 
and  there  acknowledged  a  deed  for  the  conveyance  of  real  es- 
tate, the  amount  of  consideration,  name  of  the  grantee,  and  date 
being  left  blank.  This  deed  she  delivered  to  her  husband,  as  is 
claimed,  for  the  purpose  of  passing  the  title  to  this  land.  Soon 
afterwards,  the  husband  sold  the  land  in  question  to  the  de- 
fendant for  the  sum  of  one  thousand  dollars  cash  in  hand,  and 
thereupon  he  filled  up  the  blanks,  and  delivered  the  deed  to 
the  defendant.  In  the  autumn  of  1881,  the  plaintiff  and  her 
husband  removed  to  Wahoo,  in  this  state,  and  there  opened  a 
drug-store,  which  was  conducted  in  her  name.  She  denies 
having  any  knowledge  of  the  sale  of  the  land  prior  to  hel 
arrival  at  Wahoo;  but  the  testimony  all  shows  that  she  was 
informed  of  that  fact  soon  after  her  arrival.     There  is  also  a 
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considerable  amount  of  testimony  tending  to  show  that  a  large 
part  or  all  of  the  consideration  for  the  land  was  used  by  her 
in  carrying  on  the  drug  business  in  Wahoo.  The  testimony 
tends  to  show  that  she  made  admission  of  that  fact  during  the 
first  year  of  her  residence  in  that  city;  and  in  her  tessimony 
she  does  not  deny  having  made  such  statements,  but  says  in 
substance  that  she  does  not  remember.  This  is  very  far  from 
denying  the  statements  imputed  to  her.  If  she  used  any  of 
this  money  with  knowledge  that  it  was  derived  from  the  sale 
of  this  land,  she  thereby  ratified  the  sale.  In  addition  to  this, 
where  a  wife  executes  a  deed  in  blank  as  to  the  grantee,  etc., 
and  delivers  it  to  her  husband,  under  circumstances  which 
imply  authority  in  him  or  such  person  as  he  may  authorize  to 
insert  the  name  of  the  grantee,  etc.,  therein,  she  will  be  bound 
thereby.  So  of  the  date  or  amount  of  consideration:  Inhabi- 
tants etc.  V.  Huntress,  53  Me.  89;  Cooper  v.  Page,  62  Id.  194; 
Devin  v.  Himer,  29  Iowa,  297;  Field  v.  Stagg,  52  Mo.  534;  14 
Am.  Rep.  435;  Van  Etten  v.  Evenson,  28  Wis.  33;  9  Am.  Rep. 
486;  Sebintz  v.  McManamy,  33  Wis.  299. 

In  any  view  of  the  case,  therefore,  the  judgment  of  the  court 
below  is  right,  and  is  afiirmed. 


Co>rvEYAXCE  BY  A  MARRIED  WoMAN  must  be  executed  in  the  precise 
form  prescribed  by  statute:  Williams  v.  Cudd,  2G  S.  C.  213;  4  Am.  St.  R.ep. 
714,  and  note  718. 

When  a  Grantor  Signs  and  Seals  a  Deed,  leaving  unfilled  blanks,  and 
gives  it  to  an  agent  with  authority  to  fill  the  blanks,  and  deliver  it,  and  the 
agent  fills  the  blanks  as  authorized,  and  delivers  it  to  an  innocent  grantee 
without  knowledge,  the  grantor  is  estopped  to  deny  that  the  deed  as  de- 
livered was  his  deed:  Phelps  v.  Sullivan,  140  Mass.  36;  54  Am.  Rep.  442;  and 
to  the  same  effect  ia  Campbell  v.  Smith,  71  N.  Y.  26;  27  Am.  Rep.  5;  Stoartz 
V.  Ballon,  47  Iowa,  188;  29  Am.  Rep.  470;  Inhabitants  etc.  v.  Huntress,  53  Me. 
80;  87  Am.  Dec.  536;  contra,  Upton  v.  Archer,  41  Cal.  85;  10  Am.  Rep.  266. 
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Powell  v.  Dayton  etc.  R.  R.  Co. 

[16  Orbqon,  83.  ] 

Lessee  is  under  Obligation  to  Use  the  Leased  FREHiSEa  in  Propeb 
AND  Tenantable  Manner,  and  not  to  expose  the  buildings  to  ruin  or 
waste  by  acts  of  commission  or  omission. 

Tenant  having,  by  the  Terms  of  his  Lease,  the  Privilege  of  Pur- 
chasing THE  Premises,  remains,  until  such  privilege  has  been  availed 
of,  a  mere  tenant,  subject  to  the  same  obligations  as  other  tenants,  and 
answerable  for  any  waste  committed  by  him;  but  his  liability  to  suit  for 
waste  is  suspended  until  it  is  loiown  whether  or  not  he  will  avail  himself 
of  his  privilege.  Hence,  the  statute  of  limitations  will  not  commence  to 
run  in  his  favor  against  an  action  for  waste  until  the  termination  of  his 
tenancy,  or  until  it  is  otherwise  known  that  he  will  not  become  a  pur- 
chaser under  the  privilege  given  him  in  such  lease. 

Lessee  is  Answerable  to  Lessor  fob  Waste,  by  Whomsoever  Com- 
mitted, and  may  have  his  action  over  against  the  wrong-doer. 

LE.SSEE  13  Answerable  for  Waste  Committed  by  a  Receiver  of  its. 
Property,  for  whose  appointment  the  lessor  was  in  no  way  responsible. 

Election  to  Sue  on  a  Contract  to  Purchase  Realty  will  not  preclude 
the  plaintiff  from  suing  for  damages  for  waste  committed  on  the  same 
property  by  the  defendant  while  a  lessee  thereof,  if  the  plaintiff  had  no 
cause  of  action,  and  failed  in  the  first  suit  because  the  defendant  had 
never  elected  to  purchase  the  property.  There  can  be  no  election  unless 
concurrent  remedies  exist  between  which  the  plaintiff  had  the  right  to 
elect. 

Whalley,  Bronough,  and  Northup,  for  the  appellant. 

James  K.  Kelly,  for  the  respondent. 

Lord,  C.  J.  This  is  an  action  to  recover  damages  for  waste. 
The  defendant  went  into  possession  of  the  described  premises 
under  the  following  instrument:  — 
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"That  said  Powell  hatli  and  doth  hereby  let  and  lease  to  the 
said  railroad  company  his  warehouse  property,  together  with 
all  the  rights,  privileges,  and  appurtenances  thereunto  belong- 
ing, situated  in  the  town  of  Dayton,  Yamhill  County,  Oregon, 
and  more  particularly  described  as  follows:  Lots  Nos.  five  (5) 
and  six  (6),  and  lots  Nos.  thirty  (30),  thirty-one  (31),  thirty- 
two  (32),  and  thirty-three  (33),  in  the of  said  town  of 

Dayton,  as  laid  out  and  recorded  by  Joel  Palmer  and  Andrew 
Smith,  to  have  and  to  hold  the  same  for  the  sole  use  and  ben- 
efit of  said  railroad  company  for  the  term  of  five  years,  com- 
mencing with  July  1,  1878,  on  the  following  terms,  to  wit: 
The  said  railroad  company  shall  and  doth  hereby  contract 
and  agree  to  pay  the  said  W.  S.  Powell  for  the  rent  and  use  of 
eaid  lots,  warehouse,  and  the  streets  between  said  lots,  together 
with  the  frontage  of  said  lots  on  the  Yamhill  River  (all  of 
which  is  hereby  included  in  this  contract),  the  sum  of  fifty- 
five  dollars  ($55)  per  month,  in  United  States  gold  coin;  and 
shall  further  and  doth  hereby  contract  and  agree  to  purchase 
of  said  Powell,  and  pay  the  said  Powell,  on  or  before  the  ex- 
piration of  the  said  term  of  five  years,  the  sum  of  five  thou- 
sand five  hundred  dollars,  in  United  States  gold  coin,  for  all 
the  said  described  warehouse  property,  lots,  right  to  said 
street,  river  frontage,  etc.,  owned  by  said  Powell  as  aforesaid; 
and  on  the  said  payment  by  the  said  company,  its  associates, 
successors,  or  assigns,  to  the  said  Powell,  his  executors,  as- 
signs, or  legal  representatives,  the  said  sum  of  five  thousand 
five  hundred  dollars,  the  said  Powell  contracts  and  agrees  to 
make  and  deliver  to  said  company,  or  its  legal  representatives 
herein,  a  good  and  sufiicient  deed,  in  fee-simple,  for  said  prop- 
erty. And  for  the  faithful  performance  of  this  contract,  the 
parties  here  bind  their  successors,  heirs,  assigns,  and  legal 
representatives. 

"  In  witness  whereof  we  have  hereunto  set  our  seals,  and  the 
signatures  of  said  Powell,  and  the  oflBcers  of  said  company. 
"  W.  S.  Powell,  [seal] 

"  The  Dayton,  Sheridan,  and  Grand  Ronde  Railroad. 

"  By  Ellis  G.  Hughes,  President.        [seal] 
"  The  Dayton,  Sheridan,  and  Grand  Ronde  Railroad. 
"  By  F.  E.  Beach,  Secretary."  [seal] 

The  complaint  is  based  on  an  alleged  failure  of  the  defend- 
ant to  make  tenantable  repairs,  and  for  voluntary  and  permis- 
sive waste.  The  defendant  denied  this,  and  set  up  five  separate 
and  furtlier  defenses,  in  substance  as  follows:   1.  That  it  was 
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dissolved  and  ceased  to  exist  as  a  corporation  on  the  2d  of 
June,  1879,  and  hence  could  not  be  sued  at  the  time  this  ac- 
tion was  brought;  2.  That  the  acts  of  negligence  alleged  were 
barred  by  the  statute  of  limitations;  3.  That  the  said  acts  of 
negligence  occurred  while  the  property  was  in  the  possession 
of  a  receiver  of  the  United  States  court,  and  hence,  that  the 
defendant  was  not  responsible  therefor;  4.  That  all  the  dam- 
age alleged  was  the  result  of  inevitable  accident;  5.  That  the 
whole  matter  was  barred  by  the  former  action,  or  by  an  elec- 
tion of  remedies.  Upon  issue  being  joined,  a  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff.  At 
the  outset,  it  may  be  observed  that  the  instrument  referred  to 
contained  two  distinct  and  several  agreements,  namely,  a  lease 
of  and  a  contract  for  the  sale  of  the  described  premises. 

For  present  purposes,  it  is  suflBcient  to  say,  by  its  terms,  the 
defendant  could  put  an  end  to  the  lease  under  which  he  took 
possession  at  any  time  during  the  term,  or  at  its  expiration, 
by  exercising  its  right  to  purchase  the  demised  premises,  and 
hence,  whether  the  relation  of  landlord  and  tenant  should 
continue  during  such  term,  when  the  alleged  waste  occurred, 
depended  upon  the  option  or  choice  of  the  defendant.  In  all 
leases  there  are  implied  covenants,  unless  expressly  excluded. 
These  implied  covenants  form  as  much  a  part  and  parcel  of 
the  contract  as  if  actually  written  or  incorporated  therein. 
When  the  effect  of  a  contract  is  to  invest  a  party  with  a  legal 
right,  such  right  exists  as  much  for  his  benefit  and  protection 
as  if  expressly  stipulated.  The  law  implies  an  obligation  on 
the  part  of  the  tenant  to  use  the  premises  leased  in  a  proper 
and  tenantable  manner,  and  not  to  expose  the  buildings  to 
ruin  or  waste  by  acts  of  omission  or  commission.  ''  But  in 
every  lease  there  is,"  said  Mr.  Chief  Justice  Waite,  "unless 
excluded  by  the  operation  of  some  express  covenant  or  agree- 
ment, an  implied  obligation  on  the  part  of  the  lessee  to  use 
the  property  as  not  unnecessarily  to  injure  it";  or,  as  it  is 
stated  by  Mr.  Corny n,  "to  treat  the  premises  demised  in  such 
manner  that  no  injury  be  done  to  the  inheritance,  but  that 
the  estate  may  revert  to  the  lessor  undeteriorated  by  the  willful 
or  negligent  conduct  of  the  lessee  ":  Comyns  on  Landlord  and 
Tenant,  188.  This  implied  obligation  is  a  part  of  the  contract 
itself,  as  much  so  as  if  incorporated  into  it  by  express  lan- 
guage. It  results  from  the  relation  of  landlord  and  tenant 
between  the  parties  which  the  contract  creates:  Holford  v. 
Dunnett,  7  Mees.  &  W.  352.     It  is  not  a  covenant  to  repair 
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generally,  but  to  so  use  the  property  as  to  avoid  the  necessity 
for  repairs,  as  far  as  possible:  Horsefall  v.  Mather,  7  Holt,  9; 
Brown  v.  Crump,  1  J.  J.  Marsh.  569;  United  States  v.  Bosttnck, 
94  U.  S.  66.  Nor  is  there  any  dispute,  so  far  as  relates  to  the 
contract  of  lease,  that  it  contained  any  express  covenant  in- 
consistent with  or  intended  to  exclude  the  operation  of  such 
implied  covenant.  But  it  is  said  that  the  right  to  purchase 
the  premises  with  which  the  defendant  is  invested  at  any 
time  during  the  term  under  the  contract  of  sale  is  contra- 
dictory of  and  inconsistent  with  such  implied  covenant  or 
obligation,  and  hence  it  must  be  considered  as  excluded,  or  as 
expressly  covenanted  against. 

In  this  view  it  would  result  that  the  plaintiff  has  no  cause 
of  action.  But  is  this  the  effect  of  that  contract?  It  is  indis- 
putably true  that  the  two  contracts  cannot  be  in  force  and 
operation  at  the  same  time. 

While  the  contract  of  sale  remains  dormant  or  unexerted, 
necessarily  the  lease  is  in  full  operation  and  effect,  with  all 
the  incidents  and  implied  obligations  which  result  from  the 
relation  of  landlord  and  tenant.  The  intent  is,  that  the  lease 
shall  remain  intact  while  the  contract  of  sale  remains  unex- 
ecuted. The  exercise  of  t'he  right  to  purchase  during  the 
term  extinguishes  the  lease,  and  thus  terminates  the  relation 
of  landlord  and  tenant,  and  creates  at  once  the  relation  of 
vendor  and  vendee.  The  effect  is  not  simply  to  nullify  the 
implied  covenant  to  use  the  property  in  a  tenant-like  manner, 
leaving  the  lease  in  all  other  respects  in  full  force  and  opera- 
tion, but  to  blot  out  of  existence  the  lease,  with  all  its  inci- 
dents, express  or  implied.  Until  put  in  force,  the  contract  of 
sale  was  not  antagonistic  to  the  lease;  for  the  instant  vitality 
was  infused  into  it,  there  was  no  lease,  and  the  relation  of 
landlord  and  tenant  was  thereby  determined. 

The  two  contracts  could  not  be  operative  and  co-exist,  and 
hence  the  contract  of  sale  could  not  have  the  effect  to  modify 
or  otherwise  affect  any  provision  of  the  lease,  express  or  im- 
plied, while  it  was  in  force.  While,  therefore,  the  defendant 
refrained  from  exercising  the  right  to  purchase,  and  thus 
allowed  the  relation  of  landlord  and  tenant  to  continue,  it 
was  impliedly  bound  to  treat  the  demised  premises  in  such 
manner  that  no  substantial  injury  should  happen,  and  to 
make  the  tenantable  repairs.  In  such  case  the  rule  is,  that  an 
Action  may  be  maintained  on  such  implied  covenants  in  like 
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manner  as  if  the  instrument  had  contained  express  covenants 
to  perform  them:  Freyv.  Johnson,  22  How.  Pr.  316. 

It  is  next  urged  that  the  action  is  barred  by  the  statute  of 
limitations.  The  evidence  shows  that  the  injuries  complained 
of  occurred  more  than  six  years  before  the  commencement  of 
this  action.  Upon  this  state  of  facts,  the  counsel  for  the  de- 
fendant asked,  and  the  court  refused  to  give,  the  following 
instruction,  which  is  alleged  as  error:  "The  plaintiff  cannot 
recover  damages  in  this  action  for  any  injury  that  occurred  to 
the  property  mentioned  in  the  complaint,  if  such  injury  oc- 
curred more  than  six  years  before  the  commencement  of  this 
action.  If,  therefore,  you  find  that  the  warehouse,  which  is 
alleged  to  have  been  carried  away  by  the  water,  was  so  carried 
away  more  than  six  years  before  the  commencement  of  this 
action,  the  plaintifif  cannot  recover  for  any  damages  that  may 
have  resulted  to  him  by  the  washing  away  of  said  warehouse." 
The  contention  of  counsel  for  the  defendant  upon  this  point 
may  be  thus  summarized:  1.  That  the  relation  of  landlord 
and  tenant  existed  between  the  parties  at  the  time  the  alleged 
injury  occurred  or  was  committed;  2.  That  the  reversion  was 
in  the  plaintifif  during  the  whole  term;  and  therefore,  3.  That 
for  any  damage  done  to  the  reversion,  an  action  would  lie 
from  the  moment  the  negligent  or  wrongful  act  was  com- 
mitted. The  cases  cited  in  support  of  this  view,  and  princi- 
pally relied  upon  to  sustain  it,  are:  Provost  etc.  v.  Hallett,  14 
East,  489;  Agate  v.  Lowenbein,  57  N.  Y.  604.  When  there  is  no 
other  contract  between  the  parties  in  reference  to  the  subject- 
matter  except  the  lease,  as  in  the  cases  cited,  the  correctness 
of  the  argument  need  not  be  disputed.  The  question  then  is, 
whether  the  tenant,  at  the  time  the  wrongful  act  was  done, 
caused  an  injury  that  then  affected  the  plaintiff  as  to  his  re- 
version. When,  however,  there  is  lying  alongside  of  the  lease, 
in  the  same  instrument,  a  contract  to  purchase  the  subject- 
matter  demised,  which  at  any  time  during  the  term  and  at 
the  will  of  the  tenant  alone  may  be  put  in  force,  and  thereby 
terminate  the  lease  and  absorb  the  reversion,  the  question  then 
is,  whether  any  right  of  action  for  such  injuries  can  be  prose- 
cuted while  such  right  to  extinguish  the  lease  and  own  the 
inheritance  remains.  In  a  word,  was  not  the  effect  of  the  con- 
tract of  sale  to  postpone  any  remedy  under  the  lease  until  the 
time  expired  in  which  the  contract  of  sale  was  to  be  executed? 
Now,  the  action  brought  by  the  plaintiff  is  based  on  waste, 
which  is  defined  to  be  "  a  spoil  or  destruction  in  houses,  lands, 
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or  tenements,  to  the  damage  of  him  in  reversion  or  remainder": 
Taylor  on  Landlord  and  Tenant,  see.  345;  Davenport  v.  Ma- 
goon,  13  Or.  G;  57  Am.  Rep.  1. 

A  reversion  is  defined  by  Blackstone  to  be:  "The  residue  of 
an  estate  left  in  the  grantor,  to  commence  in  possession  after 
the  determination  of  some  particular  estate  granted  out  by 
him  ":  2  Bla.  Com.  175.  Coke  describes  it  as  follows:  "  The 
returning  of  land  to  the  grantor,  or  his  heirs,  after  the  grant 
is  over."  It  seems,  then,  to  have  two  significations:  the  one 
is  an  estate  left,  which  continues  during  a  particular  estate  in 
being;  and  the  other  is  the  returning  of  the  land  after  the  par- 
ticular estate  is  ended:  Abbott's  Law  Dictionary.  The  reason 
which  Mr.  Comyn  gives  why  the  lessee  is  bound  to  treat  the 
premises  demised  in  such  a  manner  that  no  injury  may  be 
done  to  the  inheritance  is,  "  that  the  estate  may  revert  to  the 
lessor  undeteriorated  by  the  willful  or  negligent  conduct  of  the 
lessee":  Comyn  on  Landlord  and  Tenant,  188.  Where  no  other 
contract  exists  between  the  parties  but  a  lease,  whether  the 
estate  shall  revert  after  the  termination  of  the  particular 
estate,  or  the  residue  left  in  the  landlord  shall  commence  in 
possession  after  the  particular  estate  is  ended,  is  certain  and 
irrevocably  fixed  from  the  nature  of  the  contract;  and  hence, 
for  any  wrongful  act  done  which  then  causes  an  injury  to  the 
reversion,  a  right  of  action  immediately  accrues.  The  injury 
is  immediate,  though  the  enjoyment  of  the  reversion  is  post- 
poned until  the  expiration  of  the  lease;  but  this  is  not  our 
case.  Here,  the  instrument  contained  two  contracts, — a  lease 
and  a  contract  of  sale. 

After  the  execution  of  that  instrument,  as  the  defendant  did 
not  exercise  its  right  to  purchase,  it  must  have  entered  into 
possession  of  the  premises  under  the  lease;  but  it  had  the 
right  or  option  at  any  time  within  five  years  after  making 
such  contract  —  even  the  next  day  thereafter — to  purchase  the 
property  and  thereby  terminate  the  lease,  and  release  itself 
from  the  performance  of  all  things,  express  or  implied,  stipu- 
lated in  the  lease. 

In  any  event,  the  property  could  not  revert  to  the  plaintifif 
until  the  expiration  of  the  term  of  five  years,  nor  could  he, 
under  the  contract  of  sale,  terminate  the  lease  by  tendering  a 
deed,  except  on  the  expiration  of  such  term.  Not  so  with  the 
defendant.  It  could  put  an  end  to  the  lease  at  any  time  dur- 
ing the  terra  it  chose  to  exercise  its  right  to  purchase  the 
property,  and  as  this  right,  when  exercised,  would  change  the 
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relation  of  landlord  and  tenant  into  that  of  vendor  and 
vendee,  it  would  necessarily  extinguish  any  claim  which  the 
plaintiff  would  have  to  recover  damages  for  waste.  Whether 
the  estate  would  revert  to  hira,  or  whether  he  would  have  a^ 
reversionary  interest,  depended  wholly  upon  the  will  of  the 
defendant  for  the  period  named.  So  long  as  such  right  of 
purchase  lasted,  the  defendant  had  the  unrestricted  legal 
right  to  put  in  force  the  contract  of  sale  and  absorb  the  lease 
and  reversion,  and  consequently  the  plaintiff  could  have  no 
right  of  action  for  waste  which  it  was  not  in  the  power  of  the- 
railroad  company  to  defeat  or  extinguish.  The  fact  whether 
the  estate  should  finally  or  ever  revert  to  the  plaintiff  is  not 
fixed  and  certain,  but  dependent  exclusively  upon  the  will  of 
the  defendant  during  the  term  and  while  the  legal  right  to 
exercise  it  remains.  There  can  be  no  act  of  waste  committed 
during  such  term  which  the  defendant  cannot  avoid  by  the 
exercise  of  such  right  to  purchase.  In  such  case  the  plain-^ 
tiff's  right  of  action  can  only  be  maintained  when  the  defend- 
ant's right  to  purchase  is  gone  or  lapsed.  It  seems  to  us  this 
result  is  inevitable.  For,  if  the  defendant  chose  to  buy  the 
property  after  the  alleged  waste  was  committed,  which  it  had 
the  undoubted  right  to  do,  it  would,  so  to  speak,  repair  ita 
own  wrong  by  taking  to  itself  the  reversion,  and  thereby  ex- 
tinguish any  right  of  action  for  such  alleged  injuries  resulting: 
to  it.  The  effect  would  be  to  determine  the  relation  of  land- 
lord and  tenant,  and  the  parties  thereafter  would  stand  in  the 
relation  of  vendor  and  vendee  under  the  contract  of  sale:. 
Knerr  v.  Bradley,  105  Pa.  St.  191.  This  shows  that  the  right 
to  buy,  which  such  contract  gave  to  the  railroad  company^ 
might  be  used  to  defeat  such  action,  and  that  while  it  lasted^ 
the  plaintiff's  right  to  sue  for  injuries  to  the  reversion  must  be 
postponed  until  the  expiration  of  the  term. 

It  seems  somewhat  anomalous,  when  the  defendant  could 
have  terminated  the  lease  at  its  option,  and  the  power  to 
do  so  rested  exclusively  with  it  during  the  five  years,  and  at 
the  time  and  after  the  alleged  wrongful  acts  of  waste  were 
committed,  that  it  should  claim  that  the  contract  was  incon- 
sistent with  the  lease,  when  it  failed  or  refused  to  supplant 
the  lease  by  putting  the  contract  in  operation,  or  that  the 
plaintiff  had  an  immediate  right  of  action  for  the  injuries  to 
the  reversion,  when  it  was  in  its  power  to  take  to  itself  such 
reversion,  and  deprive  the  plaintiff  of  his  character  as  land- 
lord, without  which  he  cannot  maintain  this  action.     We  do 
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not  think,  therefore,  there  was  any  error  in  refusing  to  give  the 
instruction  asked,  nor  the  instruction  given  by  the  court,  to 
the  effect  that  the  remedy  of  the  plaintiff  was  delayed  until 
the  expiration  of  the  time  mentioned  in  the  contract,  or  the 
further  instruction  that  the  plaintiff  could  not  have  main- 
tained an  action  for  waste  during  the  time  of  the  lease, 
because  he  would  have  been  met  by  the  contract,  except  as 
to  the  criticism  in  respect  of  the  possession,  which  is  not 
material. 

The  next  assignment  of  error  is  to  this  instruction:  "  If, 
through  the  defendant  getting  into  lawsuits,  the  property 
went  into  the  hands  of  a  receiver,  this  plaintiff  is  not  respon- 
sible for  that.  He  had  nothing  to  do  with  that  lawsuit;  ho  is 
an  outside  party  altogether.  Although  the  other  party  might 
have  been  unfortunate,  it  would  have  to  answer  damages  to 
Mr.  Powell  for  any  damages  occurring.  It  was  the  defend- 
ant's business  to  deliver  up  the  property  at  the  end  of  five 
years  in  a  good  condition."  It  appears  by  the  record  that  the 
alleged  acts  of  waste,  or  at  least  the  greater  portion  of  them, 
occurred  while  the  property  of  the  railroad  company  was  in 
the  hands  of  a  receiver.  The  counsel  for  the  defendant  con- 
tends that,  aside  from  the  instruction  being  misleading  in 
its  concluding  portion,  it  assumes  that  the  defendant  is  re- 
sponsible for  the  acts  of  the  receiver.  It  is  no  doubt  true, 
as  the  authorities  cited  show,  that  it  has  often  been  held  that 
a  railroad  company  is  not  liable  for  injuries  inflicted  by  a 
receiver,  or  his  servants,  while  the  property  was  in  his  posses- 
sion as  such  receiver,  and  when  it  was  out  of  the  possession  of 
the  railroad  company,  and  it  had  no  control  over  it:  Ohio  etc. 
R.  R.  Co.  V.  Davis,  23  Ind.  560;  85  Am.  Dec.  477;  Metz  v. 
Buffalo  etc.  R.  R.  Co.,  58  N.  Y.  61;  17  Am.  Rep.  201;  Davis  s. 
Duncan,  Cir.  Ct.  Miss.,  1884.  In  such  cases  the  possession  of 
the  receiver  is  not  the  possession  of  the  railroad  company,  but 
his  possession  is  the  possession  of  the  court  by  whom  he  is 
appointed  and  controlled.  Hence  the  acts  of  the  receiver  are 
not  the  acts  of  the  company,  nor  can  it  control  the  receiver  or 
his  servants.  The  reason  is,  there  is  no  principle  of  agency 
existing  between  them,  or  relation  of  master  and  servant, 
which  renders  the  railroad  company  liable  for  the  acts  of  the 
receiver  or  his  employees.  But  how  is  this  principle  to  be 
evokcfl  to  excuse  the  defendant  for  the  alleged  waste.  There 
is  no  pretense  that  tliu  plaintiff  was  in  any  way  connected 
with  causing  or  asking  for  the  appointment  of  a  receiver  for 
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the  defendant,  or  that  he  has  done  any  act  which  operates  or 
has  operated  to  work  an  ouster  or  eviction. 

The  only  question  in  the  present  action  is,  whether  the 
covenant  is  excused  by  the  fact  that  the  breach  is  caused  by 
the  act  of  a  stranger.  As  before  stated,  the  implied  obligation 
of  the  tenant  to  treat  the  premises  in  such  a  manner  that  no 
substantial  injury  shall  happen  to  them  is  as  much  a  part  and 
parcel  of  the  contract  as  if  incorporated  in  it  by  express  lan- 
guage. "  It  results  from  the  relation  of  landlord  and  tenant 
between  the  parties  which  the  contract  creates  ":  United  States 
V.  Bostwick,  94  U.  S.  66.  Whenever  a  party  by  his  own  contract 
creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  such  lia- 
bilities by  his  contract:  Per  Lord  Ellenborough,  in  Atkinson 
V.  Ritchie,  10  East,  530.  "And  therefore,"  says  Mr.  Piatt,  "  if 
a  lessee  covenants  to  repair  a  house,  though  it  be  destroyed 
by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it":  Piatt  on  Covenants,  sec.  582;  Paradine  v.  Jane, 
Aleyn,  27.  As  a  consequence  of  this  doctrine  of  the  law,  in  the 
absence  of  special  agreement,  a  lessee  is  liable  to  his  lessor  for 
all  waste  by  whomsoever  committed,  and  may  have  his  action 
over  against  the  actual  wrong-doer:  Cook  v.  Champlain  Traris. 
Co.,  1  Denio,  91;  Parrott  v.  Barney,  2  Abb.  Adm.  197. 

Said  Beardsley,  J.:  "  The  plaintiff  claims  that  the  mill  was 
destroyed  by  the  wrongful  acts  of  the  defendants;  and  if  so,  it 
was  waste,  for  which  the  plaintiff,  being  tenant  for  years,  was 
responsible."  "It  is  common  learning,"  said  Heath,  J.,  in 
Attersoll  v.  Stevens,  1  Taunt.  198,  "  that  every  lessee  of  land, 
whether  for  life  or  years,  is  liable  in  an  action  for  waste  to  his 
lessor,  for  all  waste  done  on  the  land  in  the  lease,  by  whomso- 
ever it  may  be  committed."  Chambers,  J.,  said:  "  The  situa- 
tion of  the  tenant  is  extremely  analogous  to  that  of  a  common 
carrier  to  prevent  collusion  (and  not  the  presumption  of  actual 
collusion) ;  both  are  charged  with  the  protection  of  the  property 
intrusted  to  them  against  all  but  the  acts  of  God  and  the  king's 
enemies;  and  as  the  tenant  in  one  case  is  charged  with  the 
actual  commission  of  the  waste  done  by  others,  so  in  the  other 
case  the  carrier  is  charged  with  actual  default  and  negligence, 
though  he  loses  the  goods  by  that  which  was  irresistible,  or  by 
fraud,  against  which  no  ordinary  degree  of  care  and  caution 
could  have  protected  him."  Lord  Coke  is  not  less  explicit,  for 
he  says:  "Tenants  by  the  curtesy,  tenants  in  dower,  tenants 
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for  life,  years,  etc.,  shall  answer  for  the  waste  done  by  a 
stranger,  and  shall  take  the  remedy  over":  4  Kent's  Com.  77; 
3  Bla.  Com.  228;  Comyns  on  Landlord  and  Tenant,  188;  Cook 
V.  Champlain  Trans.  Co.,  1  Denio,  91;  Austin  v.  Hudson  River 
R.  R.  Co.,  25  N.  Y.  340.  As  the  defendant  was  bound  to  an- 
swer to  the  plaintiflF  for  the  waste,  and  had  his  remedy  over 
against  the  receiver,  if  wrong-doer,  or  apply  to  the  court,  who 
would  not  permit  its  possession  to  result  in  wrong  for  the 
necessary  protection  or  relief,  it  results  that  the  plaintiff  is 
entitled  to  recover,  and  there  was  no  error  in  the  instruction. 

It  is  next  claimed  that  the  plaintiff  by  his  former  action  for 
the  purchase  price  waived  his  right  to  sue  for  damages  under 
the  lease,  and  by  said  election  of  remedies  barred  the  present 
action.  This  must  proceed  on  the  assumption  that  the  plain- 
tiff had  a  right  of  action  under  the  contract  of  Kale  at  the  time 
it  was  brought.  The  facts  are,  that  neither  the  defendant  at 
any  time  during  the  term,  or  the  plaintiff  on  its  expiration, 
put  the  other  in  default,  but  permitted  such  contract  to  lapse, 
and  consequently,  as  was  held  in  Powell  v.  Dayton,  S.  &  G.  R. 
R.  R.  Co.,  14  Or.  356,  no  right  of  action  could  be  based  upon  it, 
and  the  complaint  was  dismissed.  If  the  plaintiff  had  infused 
vitality  into  that  contract  by  tendering  a  deed,  and  then  the 
defendant  had  refused  to  accept  or  perform  under  it,  he  would 
have  hud  an  action  for  the  purchase  price  upon  it;  but  then 
he  would  have  had  no  lease,  or  right  to  bring  ah  action  for 
damages  on  it.  This  is  not  a  case  where  the  remedies  are 
concurrent,  and  an  election  between  them  once  being  made, 
the  right  to  follow  the  other  is  gone  forever. 

Upon  the  further  point  in  respect  to  the  dissolution  of  the 
defendant,  it  is  sufficient  to  say  that  we  are  unable  to  reach 
the  result  claimed  by  counsel  for  the  defendant,  and  upon  the 
whole  case  think  the  judgment  must  be  affirmed,  and  it  is  so 
ordered. 

Waste,  Action  ior  is  .not  Defeated  by  Tba.ksfeb  of  the  premises, 
pending  the  action,  by  tho  plaintiff  to  the  defendant:  Dickinson  v.  Mayor,  48 
Md.  58.3;  30  Am.  Rep.  492. 

I.s  AcTio.v  BY  Owner  for  Damages  Sustained  whilk  Propeett  was 
Leased  to  another  party,  ho  is  not  entitled  to  recover,  if  it  appears  that  the 
injury  was  committed  before  the  property  was  leased,  and  while  be  wm 
owner  in  fee:  McConnel  v.  Kibbe,  33  111.  175;  85  Am.  Dec  266. 
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Barton  v.  Saunders. 

[16  Oregon,  6L] 

JuRisDicTioy.  —  Where  CotiBT  Acquibes  Jurisdiction  ovbb  Subjkot- 
MATTEB  AND  PERSON,  it  becomes  its  right  and  duty  to  determine  every 
question  which  may  arise  in  the  cause  without  interference  from  any 
other  tribunal. 

Writ  of  Habeas  Corpus  cannot  Beach  Errors  or  irregularities  which 
render  proceedings  voidable  merely,  but  only  such  defects  in  substance 
as  renders  the  process  or  judgment  absolutely  void. 

Habeas  Corpus.  —  Person  Arrested  in  Civil  Action  will  not  be  Dis- 
charged ON  Habeas  Corpus,  on  the  ground  that  the  affidavit  of  arrest 
only  states  in  the  statutory  language  that  the  "defendant  has  been 
guilty  of  a  fraud  in  contracting  the  debt"  sued  on,  etc.,  without  alleging 
the  facts  constituting  the  fraud,  such  defect  being  an  irregularity  or 
error  rendering  the  process  voidable  only,  and  not  absolutely  void. 

Habeas  Corpus.  —  It  is  Unanswerable  Return  to  Writ  ov  Habeas  Cor- 
pus that  the  court  had  jurisdiction  in  which  the  action  was  pending,  and 
out  of  which  the  writ  of  arrest  was  issued,  and  was  competent  to  correct 
any  error  or  abuse  of  its  powers,  or  to  set  it  aside  if  erroneously  issued. 

R.  Eahirij  and  Cox,  Smithy  and  Teal,  for  the  appellant. 

T.  H.  Crawford,  and  Ramsey  and  Bingham,  for  the  respond- 
ent. 

Lord,  C.  J.  This  is  an  appeal  brought  to  reverse  a  judg- 
ment discharging  the  plaintiff  from  arrest,  in  a  habeas  corpria 
proceeding.  The  facts  are  these:  The  Mercantile  Company 
commenced  an  action  in  the  circuit  court  against  the  plaintiff 
to  recover  a  certain  sum  of  money,  and  in  said  action  procured 
a  -writ  of  arrest  to  be  issued,  and  the  plaintiff"  taken  into  cus- 
tody by  the  defendant's  intestate,  who  was  then  the  sheriff  of 
Union  County.  Shortly  thereafter  the  plaintiff  sued  out  a 
writ  of  habeas  corpus  before  the  county  judge  of  said  county, 
upon  which  an  order  was  made  discharging  him  from  arrest, 
and  from  this  order  the  defendant  appealed  to  the  circuit 
court,  where  a  judgment  was  rendered  affirming  the  judgment 
of  the  county  court.  The  defendant's  intestate  died,  and  she, 
being  appointed  his  administratrix,  was  substituted  in  his 
stead,  and  prosecutes  this  appeal.  The  case  rests  mainly  on 
the  sufficiency  of  the  affidavit  for  the  writ  of  arrest,  which 
alleged  as  the  ground  therefor  "that  the  defendant  [plaintiff 
here]  has  been  guilty  of  fraud  in  contracting  the  said  debt, 
and  that  defendant  has  removed  and  disposed  of  his  property 
with  intent  to  defraud  his  creditors." 

Our  statute  provides  that  no  person  shall  be  arrested  in  an 
action  at  law,  except,  among  other  cases,  in  the  following  in- 
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BtaDces:  "4.  When  the  defendant  has  been  guilty  of  a  fraud 
in  contracting  the  debt,"  etc.;  and  "5.  When  the  defendant 
has  removed  or  disposed  of  his  property,  or  is  about  to  do  so, 
with  intent  to  defraud  his  creditors":  Hill's  Code,  sec.  108. 
It  also  provides  how,  at  any  time  after  the  commencement  of 
the  action,  the  plaintiff  may  entitle  himself  to  a  writ  of  arrest, 
etc.,  and  that  the  affidavit  required  may  be  either  positive  or 
upon  information  and  belief,  etc.:  Id.,  sec.  109,  subds.  1,  2. 
And  finally,  for  the  protection  of  the  defendant,  it  is  also  fur- 
ther provided  that  "a  defendant  arrested  may  at  any  time 
before  judgment  apply  on  motion  to  the  court,  or  the  judge 
thereof,  in  which  the  action  is  pending,  upon  notice  to  the 
plaintiff,  to  vacate  the  writ  of  arrest":  Id.,  sec.  130;  and  that 
"  if  the  motion  be  made  upon  affidavits  or  other  proofs  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits,  or  other  proofs  in  addition  to 
those  upon  which  the  writ  was  issued.  If  upon  the  hearing 
of  such  motion  it  shall  satisfactorily  appear  that  there  was 
not  sufficient  cause  to  allow  the  writ,  the  same  shall  be 
vacated  ":  Id.,  sec.  131. 

Upon  habeas  corpus,  it  is  provided  that  "if  it  appear  on 
the  return  that  the  prisoner  is  in  custody  by  virtue  of  an  order 
or  civil  process  of  any  court  legally  constituted,  or  issued  by 
an  officer  in  course  of  judicial  proceedings  before  him,  author- 
ized by  law,  such  prisoner  shall  only  be  discharged  in  the  fol- 
lowing cases:  3.  When  the  order  or  process  is  defective  in 
some  matter  of  substance  required  by  law,  rendering  such  pro- 
cess void;  4.  When  the  order  or  process,  though  in  proper 
form,  has  been  issued  in  a  case  not  allowed  by  law;  5.  When 
the  order  or  process  is  not  authorized  by  any  judgment  or  de- 
cree of  any  court,  nor  by  any  provision  of  law":  Hill's  Code, 
sec.  622. 

These  different  provisions  of  our  code  have  been  grouped  for 
the  purpose  of  showing  some  of  the  grounds  for  which  an  ar- 
rest is  allowed,  the  mode  to  be  pursued  in  obtaining  the  writ, 
and  in  case  of  any  defect,  how  it  may  be  vacated  and  the  pris- 
oner discharged  by  a  proceeding  in  the  court  in  which  the 
action  is  pending;  and  also  to  show  some  of  the  grounds  which 
will  authorize  a  court  to  discharge  a  prisoner  in  custody  as  an 
unlawful  restraint  of  his  liberty.  The  contention  of  counsel 
for  the  phiintiff  is,  tliat  the  proceeding  for  arrest  was  void  on 
its  fiicc,  and  therefore  authorized  the  court  to  inquire,  and  to 
discharge  him  as  unlawfully  restrained  of  his  liberty.     This 
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contention  is  based  on  the  idea  that  the  affidavit  constitutes  a 
part  of  the  process,  and  as  it  did  not  set  forth  the  probative 
facts  constituting  the  alleged  fraud,  it  was  fatally  defective  on 
its  face. 

The  question  then  is,  whether  the  process  has  the  sanction 
and  authority  of  law;  for  it  will  be  admitted,  if  there  was  no 
authority  to  arrest  the  defendant,  he  should  be  discharged. 
When  the  code  declares  that  the  prisoner  in  a  habeas  corpus 
proceeding  shall  be  discharged  in  certain  cases,  when  in  cus- 
tody under  civil  process,  we  shall  give  the  prisoner  the  benefit 
of  the  equity  of  the  statute  by  assuming  that  he  shall  be  dis- 
charged in  such  cases.  That  is  to  say,  when  it  shall  appear  on 
the  return  of  the  writ  that  the  order  or  process  was  defective 
in  some  matter  of  substance  required  by  law,  rendering  such 
process  void,  or  that  the  process,  though  in  proper  form,  had 
been  issued  in  a  case  not  allowed  by  law,  or  that  the  process 
is  not  authorized  by  any  judgment  or  decree  of  any  court,  nor 
by  any  provision  of  law:  Hill's  Code,  sec.  622,  subds.  3,  4,  6. 
It  is  an  elementary  principle  that  where  a  court  acquires  juris- 
diction over  the  subject-matter  and  the  person,  it  becomes  its 
right  and  duty  to  determine  every  question  which  may  arise 
in  the  cause  without  interference  from  any  other  tribunal. 
Upon  the  facts  as  disclosed  by  this  record,  it  cannot  be  dis- 
puted but  that  the  court  had  full  and  complete  jurisdiction, 
under  the  statute,  of  the  subject-matter  of  the  proceeding  and 
of  the  person  of  the  defendant,  and  was  competent  to  correct 
any  abuse  of  its  process,  or  discharge  the  prisoner  if  it  should 
satisfactorily  appear  there  was  no  cause  for  the  arrest. 

The  cause  of  action,  the  affidavit  for  a  writ  of  arrest  and 
the  grounds  thereof,  the  issuing  of  the  writ,  etc.,  were  all  mat- 
ters not  only  within  the  jurisdiction  of  the  court,  but  the  pro- 
cess shows  that  it  was  issued  in  a  case  allowed  by  law  and  in 
the  language  of  its  provisions.  Hence  the  case  does  not  come 
within  any  of  the  subdivisions  of  section  622  of  the  habeas 
corpus  provisions,  unless  it  be  subdivision  3  of  that  section, 
that  the  process  was  defective  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void.  "  When  the  re- 
turn shows,"  says  Mr.  Hurd,  "  a  detainer  under  legal  process, 
the  only  proper  points  for  examination  are  tbe  existence,  va- 
lidity, and  present  legal  force  of  the  process":  Hurd  on  Habeas 
Corpus,  332.  Looking  at  this,  what  is  the  ground  or  defect 
of  substance  in  the  process,  if  tbe  affidavit  be  a  part  of  it, 
which  renders  it  void?     The  counsel  answers,  the  defect  is 
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not  stating  tho  facts  in  what  the  fraud  coDsists;  that  the  affi- 
<i:ivit  only  states  in  tho  language  of  the  statute  that  the  "  de- 
fendant has  been  guilty  of  a  fraud  in  contracting  tho  debt," 
«tc.,  instead  of  setting  forth  the  facts  constituting  the  fraud, 
or  cause  of  arrest;  in  a  word,  that  facts  are  not  set  forth,  but 
conclusions  of  law.  "  But,"  says  Mr.  Hurd,  "  a  proceeding 
defective  for  irregularity  and  one  void  for  illegality  may  be  re- 
versed upon  error  or  certiorari,  but  it  is  the  latter  defect  only 
which  gives  authority  to  discharge  on  habeas  corpus":  Id. 
327. 

Errors  or  irregularities  which  render  proceedings  voidable 
merely,  the  writ  of  habeas  corpus  cannot  reach,  but  only  such 
defects  in  substance  as  renders  the  process  or  judgment  abso- 
lutely void.  An  irregularity  is  defined  to  be  "  the  want  of  ad- 
herence to  some  prescribed  rule  or  mode  of  proceeding,  and  it 
consists  either  in  omitting  to  do  something  that  is  necessary 
for  the  due  and  orderly  conducting  of  a  suit,  or  doing  it  in  an 
unreasonable  time  or  improper  manner":  Tidd's  Practice,  434. 
*'  It  is  the  technical  term  for  every  defect  in  practical  proceed- 
ings, or  the  mode  of  conducting  an  action  or  defense,  as  dis- 
tinguished from  defects  in  pleadings.  On  the  other  hand, 
illegality  is  properly  predictable  of  radical  defects  only,  and 
eignifies  that  which  is  contrary  to  the  principles  of  law  as 
distinguished  from  mere  rules  of  procedure.  It  denotes  a 
complete  defect  in  the  proceedings":  Id.  435;  Hurd  on 
Habeas  Corpus,  333.  The  allegation  of  the  affidavit  is,  in 
the  language  of  the  statute,  declared  to  be  a  ground  which  au- 
thorizes the  issuance  of  the  writ  of  arrest.  Was  the  substan- 
tive fact  relied  upon  as  stated  a  radical  defect,  or  only,  to  say 
the  most,  an  irregularity  or  error,  within  the  meaning  of  the 
■distinction  taken,  rendering  the  process  only  voidable  ?  A 
process  is  not  a  nullity  because  it  was  issued  imprudently,  or 
in  a  manner  not  warranted  by  law.  There  must  be  a  defect  of 
eubstance,  or  the  omission  to  allege  something  material,  and 
without  which  the  affidavit  would  be  a  nullity.  Where  the 
matter  iri  itself  insufficient,  without  reference  to  the  manner  of 
stating  it,  it  goes  to  the  substance,  but  where  it  goes  to  the 
manner  of  stating  it,  the  defect  is  merely  formal.  The  matter 
hi'io  alleged  is  fraud  in  contradicting  the  obligation,  which  by 
the  express  words  of  the  statute  is  itself  sufficient  to  authorize 
a  writ  of  arrest,  and  the  objection  in  not  stating  the  facts  in 
which  ihc  li'aud  consists  goes  only  to  tlie  manner  of  stating 
it,  and  is  not  a  defect  of  substance.   This  is  even  true  as  tested 
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by  the  stricter  rules  of  pleading.  "If  the  pleading,"  says  Mr. 
Pomeroy,  "should  aver  conclusions  of  law  in  place  of  fact,  as 
claimed  here,  the  resulting  insuflficiency  and  imperfection 
would  pertain  to  form  rather  than  substance,  and  the  mode  of 
correction  would  be  by  a  motion,  and  not  by  a  demurrer": 
Pomeroy  on  Remedies,  sec.  549. 

The  elements  of  fact  and  law  are  so  blended  in  the  aflBdavit, 
taken  as  a  whole,  that  no  one  can  fail  to  understand  the  nature 
of  the  transaction  and  the  ground  of  arrest,  and  in  such  case 
the  rule  is  invariable  that  the  pleading  cannot  be  treated  as  a 
nullity,  but  that  the  party  must  avoid  or  correct  it  by  motion: 
Bliss  on  Code  Pleading,  sec.  213.  We  do  not  mean  to  say  that 
the  facts  relied  upon  must  not  be  stated.  No  rule  of  pleading 
is  better  established  than  that  facts  must  be  stated,  and  not 
legal  conclusions,  and  that  fraud,  when  pleaded,  must  state 
the  facts  upon  which  the  charge  is  based.  The  point  that  we 
make  is,  that  it  is  no  "such  radical  defect  as  renders  the  pro- 
ceeding in  which  it  occurs  totally  null  and  void,  of  no  avail 
and  effect  whatever,  and  incapable  of  being  made  so."  It  is 
not  an  omission  of  some  material  matter;  the  fraud  is  alleged, 
and  that  is  the  substance  of  the  ground  of  arrest,  and  suflBcient 
to  authorize  the  writ;  but  the  fact  that  such  material  matter 
is  defectively  stated  does  not  render  the  process  void,  because 
it  is  an  error  or  irregularity  which  may  be  corrected  on  motion 
in  the  court  in  which  the  action  is  pending,  and  not  an  ille- 
gality which  renders  the  process  void  from  the  beginning. 
"There  is  a  great  difference,"  said  Chief  Justice  De  Grey, 
"  between  erroneous  process  and  void  process.  The  first  stands 
valid  and  good  until  it  be  reversed;  the  latter  is  an  absolute 
nullity  from  the  beginning":  Parsons  v.  Loyd,  3  Wils.  345. 
The  writ  of  habeas  corpus  was  not  designed  to  operate  as  a 
writ  of  error  or  certiorari,  and  does  not  have  their  force  and 
effect. 

It  was  not  intended  to  correct  errors  or  irregularities  which 
only  have  the  effect  to  render  proceedings  voidable  merely,  but 
such  only  as  render  them  absolutely  void.  That  it  is  the 
proper  remedy,  and  may  be  resorted  to  for  relief  from  every 
illegal  imprisonment,  no  one  will  deny,  and  for  this  salutary 
purpose  the  doors  of  every  court  of  justice  invested  with  the 
power  to  issue  the  writ  ought  to  stand  wide  open;  but  it  can- 
not be  used  to  subvert  the  law  and  usurp  the  power  of  appel- 
late courts,  or  interfere  and  review  the  proceedings  of  other 
courts. 
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Imprisonment  under  an  order  or  process  irregularly  issued, 
which  may  be  set  aside,  constitutes  no  ground  for  its  issuance. 
"  To  put  it  to  such  use,"  said  Sanderson,  J.,  **  would  be  to  con- 
vert it  into  a  writ  of  error,  and  confer  upon  every  officer  who 
has  authority  to  issue  the  writ  appellate  jurisdiction  over 
the  orders  and  judgment  of  the  highest  tribunals  in  the  land. 
County  judges,  though  occupying  an  inferior  position  and  ex- 
ercising an  inferior  jurisdiction,  would  be,  by  such  a  rule,  em- 
powered to  review  and  practically  reverse  the  judgments  and 
orders  of  the  district  courts,  and  of  the  supreme  court  itself, 
and  also  the  federal  courts  exercising  jurisdiction  within  the 
state.  Establish  that  the  judgments  and  orders  of  courts  may 
be  reviewed  on  habeas  corpus  upon  t!ie  grounds  of  error,  and 
appeals  for  the  correction  of  errors  may  be  dispensed  with  in 
all  cases  in  which  the  arrest  or  imprisonment  of  persons  is 
allowed.  Every  criminal  action,  every  civil  action  in  which 
an  arrest  is  given,  and  every  proceeding  for  contempt,  could 
be  brought  to  the  supreme  court  by  writs  of  habeas  corpus.  Not 
only  that,  but,  as  already  suggested,  inferior  tribunals  would  be 
called  upon  to  review  the  judgments  of  superior  tribunals,  and 
tribunals  of  equal  grade  to  interfere  and  review  each  other's 
proceedings.  Such  a  rule  would  render  all  judicial  proceed- 
ings amorphous,  and  lead  to  the  utmost  confusion  and  disorder. 
It  is  well  settled  that  habeas  corpus  can  be  put  to  no  such  use, 
and  that  its  functions,  where  the  party  who  has  appealed  to 
its  aid  is  in  custody  under  process,  do  not  extend  beyond  the 
inquiry  into  the  jurisdiction  of  the  court  by  which  it  was  is- 
sued, and  the  validity  of  its  process  upon  its  face":  Ex  parte 
McCullough,  35  Cal.  100;  Peoj)le  v.  Cassels,  5  Hill,  1G7.  That 
the  court  had  jurisdiction  in  which  the  action  was  pending, 
and  out  of  which  the  writ  of  arrest  was  issued,  and  was  com- 
petent to  correct  any  error  or  abuse  of  its  process,  or  to  set  it 
aside  if  erroneously  issued,  is  an  unanswerable  return  to  a  writ 
of  habeas  corpus.  This  result  renders  it  unnecessary  to  examine 
other  questions. 

The  judgment  is  error,  and  is  reversed,  and  writ  dismissed. 


Habeas  corpus  cannot  be  Used  to  Review  Eroobsor  [rreoulakitii-ls: 
BennoU's  Cnse,  146  Mass.  489;  4  Am.  St.  Rep.  344,  and  cases  collected  in 
note  348;  Ejc  parte  Kitchen,  19  Nev.  178;  SUiie  v.  Neel,  48  Ark.  283;  Ex  parte 
Lehmkuhl,  72  Cal.  53. 

U.NDER  Writ  of  Habeas  Corpus,  Notuino  will  be  Inquired  into  but 
the  validity  of  the  process  upon  its  face,  and  the  jurisdiction  of  the  court 
which  issued  it:  State  v.  Neel,  43  Ark.  283. 
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CoNsmruTioNAUTT  OF  Act  under  Which  Pabty  has  bkkk  Comviut'ku 
may  be  inquired  into  on  habeas  corpus:  Ex  parte  Rosenblatt,  19  Nev.  439;  3^ 
Am.  St.  Rep.  901,  and  cases  collected  in  note  903. 

Writ  ot  Habkas  Corpus,  as  Known  and  Uskd  at  Coiixon  Law,  can- 
iroT  BK  Abrooatbd,  or  its  efficiency  curtailed  by  legislative  action:  People 
V.  Liaoomb,  60  N.  T.  659;  19  Am.  Rep.  211. 


Stewart  v.  Hunter. 

[16  Obkoon,  62.1 

PLBADiNa  and  Practicb.  — Trial  Courts  should  not  Instbuot  Juries 
BT  Reading  to  Them  an  opinion  of  the  court  in  another  case.  If  they 
desire  to  adopt  such  opinion  as  the  law  of  the  case,  they  should  copy 
from  it  the  portions  that  are  applicable,  and  deliver  them  as  their  own 
opinion  of  the  law. 

Estrays.  —  Animal  Escaping  from  its  Owner  and  Wandering  about 
is  an  estray,  within  the  meaning  of  the  Oregon  statute  upon  that  sub- 
ject. But  an  animal  turned  upon  a  range  by  its  owner,  and  permit- 
ted to  run  at  large,  is  not  an  estray,  although  its  owner  is  ignorant  of 
its  immediate  whereabouts,  so  long  as  it  does  not  wander  from  the  range 
and  become  lost. 

Taking  up  Estray  Proper,  Pursuant  to  Law,  and  Causing  It  to  bb 
Sold  in  order  to  reimburse  the  party  for  the  reasonable  expenses  in- 
curred, is  not  depriving  the  owner  of  his  property  "without  due  pro- 
cess of  law,"  but  is  a  preservation  of  it  for  his  benefit. 

Estrays. — Fact  that  Animal  is  Branded  Furnishes  Evidence  of  its 
ownership,  but  is  not  constructive  notice  that  it  belongs  to  the  party 
branding  it,  although  the  brand  is  recorded. 

R.  Eakin  and  Brother,  for  the  appellant. 

/.  R.  Crites  and  C.  H.  Finn,  for  the  respondent. 

Thayer,  J.  This  appeal  comes  here  from  a  judgment  of 
the  circuit  court  for  the  county  of  Union.  The  appellant 
commenced  an  action  in  that  court  against  the  respondent  to 
recover  the  possession  of  a  certain  mare  and  colt  alleged  to 
be  wrongfully  detained  by  the  respondent.  The  respondent 
claims  to  have  taken  up  the  animals  under  the  statute  of  the 
state  relating  to  estrays.  A  trial  by  jury  was  had  in  the  cir- 
cuit court,  which  resulted  in  a  verdict  for  the  respondent,  upon 
which  the  judgment  appealed  from  was  entered. 

The  main  question  of  law  we  are  called  upon  to  decide 
arises  out  of  the  instructions  of  the  court  to  the  jury.  It  was 
strongly  contested  in  the  circuit  court  as  to  whether  the  ani- 
mals were  estrays  or  not.  It  appears  that  the  mare  and  colt 
were  running  upon  the  range  in  the  vicinity  of  the  respondent's 
residence,  and  seem  to  have  gotten  with  his  stock,  which  was 
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also  running  upon  the  range  at  the  time.  The  range  was  a 
large  section  of  open  country,  and  was  pastured  by  different 
owners  of  stock.  The  mare  had  been  branded  at  the  time  she 
was  taken  up  with  the  appellant's  brand,  which  a  long  time 
prior  thereto  had  been  recorded  in  the  office  of  the  clerk  of 
the  county  of  Union.  The  appellant's  counsel  contended  in 
the  circuit  court,  and  claims  here,  that  the  record  of  the  brand 
was  notice  to  the  respondent  of  the  ownership  of  the  animal. 
He  also  contended  that  stock  running  upon  a  range,  under 
such  circumstances  as  the  animals  in  question  ran  there,  could 
not  be  regarded  as  es trays.  It  appears  from  the  evidence  in 
the  case  that  such  stock  was  allowed  to  run  out  all  winter, 
and  very  little  of  it  was  fed.  The  question  as  to  whether  the 
animals  were  estrays  or  not  was  a  very  proper  one  for  the  jury 
to  determine,  after  being  instructed  as  to  what  constituted  an 
estray  under  the  statute  referred  to. 

The  circuit  court  in  giving  instructions  upon  that  point  con- 
fined itself  almost  entirely  to  reading  to  the  jury  the  opinion 
of  this  court  in  Shepherd  v.  Hawley,  4  Or.  206.  The  bill  of  ex- 
ceptions states  that  "  after  the  argument  of  counsel,  the  court 
instructed  the  jury  upon  the  law,  and  read  to  the  jury  as  the 
law  of  the  case  the  opinion  of  the  court  in,"  etc.,  referring  to 
Shepherd  v.  Hawley,  supra.  After  the  jury  had  been  out  a  while 
and  could  not  agree,  they  returned  to  the  court-room  for  fur- 
ther instructions  as  to  what  constirtuted  an  estray,  and  were 
farther  instructed  by  the  court  thereon,  and  again  retired;  but 
again  failing  to  agree,  again  returned  for  further  instructions 
upon  what  constituted  an  estray,  and  the  court  again  read  to 
tlie  jury  the  opinion  in  the  case  of  Shepherd  v.  Hawley,  supra, 
and  otherwise  instructed  them.  Thereupon  counsel  for  plain- 
tifT  asked  the  court  to  instruct  that  under  said  case  of  Shep- 
herd V.  Hawley,  supra,  "  that  an  animal  on  the  range,  where  it 
is  placed  or  permitted  to  run  by  its  owner,  is  not  an  estray,"  — 
which  instruction  the  court  refused  to  give,  and  plaintiff's 
counsel  excepted.  The  jury  then  retired,  and  returned  the 
verdict  before  mentioned.  In  Shepherd  v.  Hawley,  supra,  it 
was  contended  on  the  part  of  the  appellant  that  a  breacliy  or 
vicious  animal  running  at  large  about  the  premises  of  a  house- 
hokUr  niiirht  be  taken  up  and  posted  during  any  montii, 
altliough  tiie  owner  of  said  animal  was  well  known  to  the 
person  taking  it  up.  That  was  the  principal  question  this 
court  was  required  to  decide  in  that  case. 

The  question  as  to  what  constituted  an  estray  was  before 
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the  court,  and  passed  upon  in  its  opinion.  Reading  the  opinion 
of  the  court  in  that  case  was  therefore  liable  to  mislead  them. 
The  main  point  in  the  opinion  was  not  at  all  analogous  to  the 
one  involved  in  this  case.  It  may  have  been  that  the  circuit 
court  only  read  to  the  jury  the  part  of  the  said  opinion  bearing 
upon  the  question  as  to  what  constituted  an  estrayj  but  the 
bill  of  exceptions  would  seem  to  imply  that  the  court  read  the 
entire  opinion  to  the  jury.  At  all  events,  the  jury  seem  to 
have  been  very  much  embarrassed  in  regard  to  the  question. 
And  when  the  appellant's  counsel  requested  the  instruction 
referred  to,  and  the  court  refused  to  give  it,  the  impression 
left  upon  their  minds  must  have  been  that  the  part  of  the 
opinion  which  the  appellant's  counsel  had  in  view  when  he  re- 
quested the  said  instruction  to  be  given  was  not  to  be  consid- 
ered apart  from  the  remainder  of  the  opinion.  It  is  apparent 
that  the  submitting  of  the  opinion  in  Shepherd  v.  Hawleyy 
supra,  as  the  law  of  the  case  which  the  jury  were  considering, 
as  shown  by  the  bill  of  exceptions,  was  calculated  to  mislead 
them.     This  was  error:   Talmage  v.  Davenport,  31  N.  J.  L.  561. 

Trial  courts  should  not  instruct  juries  in  that  manner.  If 
they  desire  to  adopt  the  opinion  of  a  court  in  another  case  as 
the  law  of  the  case  before  them,  they  should  copy  from  it  the 
portions  that  are  applicable,  and  deliver  them  as  their  own 
opinion  of  the  law.  To  attempt  to  instruct  a  jury  by  reading 
to  them  from  a  book  an  opinion  in  another  case  is  very  liable 
to  confuse  them.  The  decision  in  Shepherd  v.  Hawley,  supra 
as  to  what  constituted  an  estray,  is  undoubtedly  the  law.  An 
animal  that  has  escaped  from  its  owner  and  wanders  about 
is  an  estray,  within  the  meaning  of  the  statute  upon  that 
subject.  It  becomes  lost  to  the  owner;  and  when  it  attempts 
to  take  up  with  a  new  master,  and  habituate  itself  to  running 
at  large  about  his  premises,  he  is  authorized,  if  a  householder, 
to  take  it  up  in  the  manner  prescribed  by  the  statute.  Coun- 
sel for  appellant  contends  "that  the  legislature  bad  no  power 
to  authorize  a  person  to  take  up  and  dispose  of  animals  be- 
longing to  others,  as  provided  in  said  statute.  He  contends 
that  the  owner  of  property  cannot  be  divested  of  his  ownership 
in  that  manner." 

No  person  can  be  deprived  of  his  property  except  by  due 
process  of  law;  and  an  attempt  upon  the  part  of  the  legisla- 
ture to  authorize  one  person  to  take  and  dispose  of  the  prop- 
erty of  another,  and  thus  summarily  deprive  him  of  it,  would 
not  be  "  due  process  of  law,"  within  the  meaning  of  that  ex- 
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pression  as  used  in  the  constitution  of  tho  state  and  of  the 
United  States.  But  tho  taking  up  of  an  estray  proper  is  not 
the  depriving  the  owner  of  bis  property  in  a  constitutional 
sense;  it  is  a  preservation  of  it  for  his  benefit.  The  animal  is 
beyond  his  control, — is  lost  as  to  bim,  and  is  liable  to  perish 
unless  taken  up  and  cared  for  by  some  one.  The  person  in- 
terfering with  the  animal  under  such  circumstances  confers 
upon  the  owner  a  benefit.  It  is  a  highly  meritorious  act 
when  done  in  good  faith;  and  the  law  gives  the  party  a  claim 
upon  the  animal  for  tho  reasonable  expenses  incurred,  and 
authorizes  a  sale  of  it  in  order  to  reimburse  him.  The  re- 
mainder of  the  proceeds  of  the  sale  is  deposited  for  the  owner. 
It  is  only  when  the  law  is  misconstrued  and  misapplied  that 
parties  afiected  by  it  have  cause  to  complain.  Taking  up 
animals  as  estrays  which  are  not  such  is  an  abuse  of  the  law 
which  courts  and  juries  ought  not  to  tolerate.  An  animal 
turned  upon  a  range  like  the  one  referred  to,  and  permitted 
to  run  at  large,  would  not  be  an  estray  because  its  owner  was 
ignorant  of  its  present  whereabouts.  The  animal  is  expected 
to  roam  about,  under  such  circumstances,  and  its  particular 
habitation  be  to  him  a  mere  matter  of  conjecture.  He  does 
not  care  to  know  where  it  is,  supposing  that  he  can,  of  course, 
bring  it  in  when  he  makes  his  "general  round-up."  But  if 
he  is  then  unable  to  find  it,  or  if  it  has,  in  the  mean  time, 
gone  beyond  the  section  of  country  in  which  it  was  expected 
to  run,  has  strayed  away  from  his  other  stock,  and  is  wander- 
ing about  in  a  distant  locality,  and  becomes  lost  to  him,  it  is 
an  estray. 

The  efiect  of  the  verdict  of  the  jury  in  this  case  was  to  de- 
termine that  the  mare  and  colt  in  question  were  estrays,  and 
if  the  trial  judge  had  instructed  the  jury  as  to  what  consti- 
tuted an  estray,  when  the  case  was  submitted  to  them,  we 
would  not  have  undertaken  to  disturb  tho  judgment  recov- 
ered; but  from  what  we  have  been  able  to  discover  from  the 
record,  we  must  conclude  that  they  were  not  informed  upon 
the  subject  beyond  what  they  were  enabled  to  learn  by  hear- 
ing the  opinion  in  the  other  case  read,  and  that  contained 
enough  different  features  from  this  to  confound  their  under- 
standing completely.  We  have  considered  the  question  raised 
by  the  defendant's  counsel  as  to  the  effect  of  the  recording  of 
the  description  of  the  brand,  and  are  unable  to  agree  with  the 
view  which  the  counsel  attempts  to  maintain.  The  object  in 
having  such  a  record  made  is  to  prevent  other  parties  from 
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using  the  same  mark  or  brand.  When  a  person  has  a  de- 
Bcription  of  that  kind  recorded,  it  is  a  notice  to  every  one  who 
may  desire  to  adopt  a  brand  as  to  the  character  of  the  one 
he  has  adopted.  The  statute  provides  that  the  same  descrip- 
tion shall  not  be  recorded  for  more  than  one  resident  of  the 
same  county:  Misc.  Laws,  c.  33,  sec.  9.  This  provision  tends 
to  secure  a  person  in  the  sole  use  of  any  device  he  may  adopt 
for  the  purpose  of  marking  his  stock.  Branding  stock  fur- 
nishes evidence  of  its  ownership,  though  it  does  not  constitute 
implied  notice  of  the  fact.  It  is  a  circumstance  which  will 
aid  in  ascertaining  to  whom  it  belongs,  but  is  not  constructive 
notice  that  it  belongs  to  the  party  branding  it. 

The  judgment  appealed  from  must  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

Instruction  Which  has  Tendency  to  Mislead  Jury  ehould  not  be 
given:  State  v.  Benham,  23  Iowa,  154;  92  Am.  Dec.  416;  Baltimore  etc.  R.  R. 
Co.  V.  Boyd,  67  Md.  32;  1  Am.  St.  Rep.  362;  or  should  be  explained  or  mod- 
ified:  Snydacker  v.  Brosse,  51  111.  357;  99  Am.  Dec.  551. 

Judge  need  not  Insteuct  Jury  on  History  or  Object  of  Law,  it  being 
sufficient  that  he  states  the  law  itself:  Lincoln  v.  Wright,  23  Pa.  St.  76;  62 
Am.  Dec.  316. 

General  Featxtres  of  Estray  Laws  in  the  Unfted  States — Their 
Constitutionality  and  Interpretation.  —  ?%«  common  law  permitted  a 
land-ovmer  to  he  Ma  own  avenger,  or  to  minister  redress  to  himself  by  dis- 
training another's  cattle  damage-feasant:  3  Bla.  Com.  7;'  Moaher  v.  Jeioett, 
63  Me.  84,  88;  Cook  v.  Gregg,  46  N.  Y.  439.  But  the  matter  is  now  regulated 
by  statutory  enactments  in  the  several  states,  providing  for  the  seizure  and 
impounding  of  cattle  taken  damage-feasant,  and  for  their  sale,  if,  after  rea- 
sonable notice  to  redeem,  damages  and  expenses  are  not  paid.  A  statute  so 
providing  is  held  to  be  a  police  regulation  within  the  scope  of  governmental 
powers,  the  exercise  of  whicli  may  be  delegated  to  a  municipal  or  other  pub- 
lic corporation;  and  it  is  not  violative  of  the  constitutional  provision  declar- 
ing that  no  person  "  shall  be  deprived  of  life,  liberty,  or  property  but  by  due 
course  of  law":  Dillard  v.  Webb,  55  Ala.  468;  Rood  v.  McCargar,  49  Cal.  117; 
Fort  Smith  v.  Dodson,  46  Ark.  296;  55  Am.  Rep.  589;  Squares  v.  Campbell, 
41  How.  Pr.  193;  Blair  v.  Forehand,  100  Mass.  136;  97  Am.  Dec.  88,  note, 
where  the  decisions  upon  the  subject  are  collected,  and  the  constitutionality 
of  estray  laws  discussed:  Compare  Slessman  v.  Crozier,  80  Ind.  487.  As  a 
matter  of  fact,  almost  all  cities  and  large  towns  have  ordinances  forbidding 
estrays  and  animals  generally  to  run  at  large,  providing  pounds,  and  author- 
izing sales  to  meet  expenses.  And  it  is  only  when  such  ordinances  fail  to 
protect  the  rights  of  the  owners  of  the  animals,  or  fail  to  furnish  them  the 
means  of  redeeming  them  by  paying  the  proper  charges,  or  ^hen  the  regula- 
tions prescribed  are  not  complied  with,  that  the  law  withholds  its  sanction: 
See  Dillard  v.  Webb,  55  Ala.  468,  476;  Campbell  v.  Evans,  45  N.  Y.  356.  All 
such  proceedings  are  eiricti  juris,  in  accordance  with  the  established  princi- 
ple, that  when  by  statute  a  special  authority  is  given  to  particular  persons, 
effecting  the  property  of  individuals,  it  must  be  strictly  pursued,  and  must 
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appear  upon  the  face  of  the  proceedings:  Jtex  v.  Croke,  1  Cowp,  26;  CJiafce  v. 
Harrington,  60  Vt.  718.  The  language  of  the  authorities  is,  that  a  party  who 
justifies  the  taking  of  another's  projwrty,  under  legal  authority  or  process, 
must  show  that  ho  has  acted  strictly  in  conformity  with  the  requirements  of 
law;  otherwise,  ho  will  bo  considered  a  trespasser  ab  initio,  and  liable  to  an 
action  of  trespass  at  common  law:  Id.;  Coffm  v.  Field,  7  Cush.  355;  Slrauser 
V.  KoMer,  58  Pa.  St.  496;  Deirlav.  Wielage,  18  Neb.  176;  Armbi-vsterv.  Wil- 
fon,  43  Hun,  261,  264. 

An  estrai/  tedmically,  and  as  generally  understood  In  the  cstray  laws,  is  an 
animal  of  which  the  owner  is  unknown:  Lyman  v.  Gipson,  18  Pick.  422,  426; 
a  beast  wandering  at  large,  or  lost,  or  whoso  owner  is  unknown:  Waltera  v. 
C/d/.s  29  Iowa,  439;  Shepherd  v.  Ilawley,  4  Or.  206.  The  true  and  only  test 
is,  that  the  animal  should  be  wandering,  and  that  the  owner  be  unknown  to 
the  person  who  takes  it  up  as  an  estray:  Kinney  v.  Roe,  70  Iowa,  509,  511. 
Sco  Hardy  v.  Nye,  03  N.  H.  012.  Cattle  driven  along  a  road  iu  charge  of  « 
herder,  ami  which,  in  passing,  casually  eat  of  the  grass  growing  on  the  road- 
side, are  not  "estray  "or  "running  at  large, "  within  the  California  estray 
act:  Thompson  v.  Corpntein,  52  Cal.  653;  and  the  fact  that  the  herder  acci- 
dentally falls  asleep  while  attending  to  the  cattle  does  not  cause  them  to  be 
"running  at  large"  or  "estray,"  within  such  act:  Id.  So  when  cattle  are 
in  the  public  highway,  in  charge  of  a  person  directing  or  controlling  their 
movements,  they  are  not  "running  at  large,"  within  the  meaning  of  the 
Michigan  statute.  Tlio  language  applies  to  animals  in  the  highway  without 
being  in  the  custody  or  under  the  control  of  any  person:  Bertwhiatle  v.  Oood- 
rich,  53  Mich.  457.  See  Blanch  v.  IliHh,  56  Id.  330.  But  under  the  usual 
definition  of  an  estray,  it  is  immaterial  how  the  animal  escaped  from  the 
owner, —  whether  by  his  voluntary  act,  by  the  act  of  a  trespasser  upon  his 
premises,  or  by  a  thief.  Accordingly,  the  fact  that  a  horse  found  running  at 
largo  has  escaped  from  or  been  turned  loose  by  a  thief  will  not  prevent  one 
wlio  distrains  him,  and  complies  with  the  provisions  of  the  statute  concern- 
iug  estrays,  from  acquiring  a  good  title  to  hitn,  in  due  time,  under  the  estray 
laws:  Kinney  v.  Roe,  70  Iowa,  509. 

The  decisions  are  numerous  which  insist  n^oa  a  strict  compliance  with  the 
requirements  of  statutes  relative  to  the  rights  and  duties  of  the  finder  of 
an  estray.  Thus  in  Pennsylvania  a  magistrate  has  no  authority  to  adjndge 
a  forfeiture,  unless  everything  required  by  the  statute  to  give  him  authority 
appears:  Strauser  v.  Rosier,  58  Pa.  St.  490.  It  is  incumbent  upon  one  who 
claums  that  he  ha-i  acqnired  the  property  to  show  that  the  statutory  forms 
of  proceeding  have  been  strictly  pursued:  Id.  And  if  the  distrainer  is  un- 
able to  comply  with  the  provisions  of  the  statute,  for  the  reason  that  the 
ofBcers  who  are  to  assess  the  damages  do  not  exist,  or  caimut  be  found 
within  the  time  prescribed  by  statute  thereafter,  then  the  seizure  is  unlaw- 
ful, and  the  owner  may  bring  replevin  to  recover  the  possession  of  his  prop- 
erty: Armhnisler  v.  Wilson,  43  Hun,  261.  So  in  replevin  for  a  colt,  which 
the  finder  had  seized  and  sold  at  public  auction  under  the  statute,  as  a 
stray  beast,  to  the  defendant,  it  was  held  that  a  joint  owner  could  re- 
cover, on  the  ground  that  the  description  of  tho  estray  in  the  advertise- 
ment was  insufficient,  and  also  that  the  advertisement  was  not  seasonably 
recorded  in  the  town  clerk's  ofl5ce:  Chaffee  v.  Harrington,  60  Vt.  718.  The 
statuto  authorizing  the  proceedings  not  having  been  strictly  pursued,  the 
defendant  acquired  no  title  to  the  property  as  against  the  plaintiff  by  his 
purchase  of  it  at  the  auction  sale;  and  as  the  plaintiff  had  the  right  of  pos- 
■esaion,  he  could  maintain  the  action  in  his  name:  Id.     So  it  is  no  exooa* 
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for  failure  to  advertise  a  stray  animal  as  the  law  requires  that  the  ownec 
claimed  the  animal  and  promised  to  produce  proof  of  ownership:  Wright  v^ 
Richmond,  21  Mo.  App.  76. 

The  law  from  the  earliest  times  has  regarded  the  using  of  estrays,  or  dis- 
trained animals,  as  a  tort,  save  only  when  the  use  was  necessary  to  their 
preservation,  as,  for  instance,  in  the  case  of  milk  cows:  Cro.  Jac.  148;  3  Bla. 
Com.  13;  Barrett  v.  LigUfoot,  1  T.  B.  Mon.  241;  15  Am.  Dec.  110.  And  the 
doctrine  of  the  later  decisions  is,  that  estrays  cannot  lawfully  be  used  by 
the  finder,  unless  to  use  them  be  necessary  for  their  preservation,  and  for  the 
benefit  of  the  rightful  owner:  Weber  v.  Hartman,  7  Col.  \?>;  40  A:n.  Rep. 
839;  and  see  Murgoo  v.  Cogswell,  1  E.  D.  Smith,  359. 


Shirley  v.  Burch. 

[16  Oregon,  83.1 

MoRTOAOEs. — Name  of  Mortoaqke  —  lysTBiruENT  in  Form  of  Mort- 
OAGE,  Complete  in  Eveey  Particular  except  that  the  name  of  the 
mortgagee  is  left  blank,  cannot  be  given  validity  by  the  insertion  of  the 
name  of  a  mortgagee  by  an  agent  to  whom  the  mortgagor  delivered  the 
instrument,  with  authority  to  fill  the  blank  and  procure  money  from 
any  person  who  would  advance  it  upon  the  instrument  as  security. 

KoTE  AND  Accompanying  Mortgage  are  Void  for  Want  of  legal  deliv- 
ery, where  the  person  named  as  payee  in  the  former  and  as  mortgagee - 
in  the  latter  never  had  any  knowledge  of  or  interest  in  the  transaction, 
and  the  papers  were  not  delivered  to  him,  but  to  another. 

Where  Evidence  Discloses  Fact  that  there  was  Such  Person  as  That 
Named  as  mortgagee  in  the  mortgage,  but  that  he  had  no  interest  in 
the  transaction,  and  disclaimed  any  knowledge  of  or  connection  with 
it,  in  such  case  the  payee  of  the  note  and  mortgage  is  to  be  deemed  fic- 
titious. 

Court  of  Equity  will  not  Decree  Foreclosure  of  Mortcaqe  Void- 
in  Law  because  of  the  want  of  the  name  of  a  proper  mortgagee,  al- 
though all  the  acta  of  the  plaintiff  in  the  transaction  may  have  been  in 
good  faith. 

Appeal. — Decree,  though  EIrroneous,  will  not  bb  Disturbed  bt 
Appellate  Court,  no  objection  thereto  having  been  made  by  the  party 
to  be  affected. 

N.  B.  Knight  and  J.  J.  Murphy^  for  the  appellant. 

Ramsey  and  Bingham,  for  D.  B.  Gaunt. 

Ford  and  Kaiser,  for  A.  N.  Gflbert  and  M.  E.  Campbell 

Strahan,  J.  —  This  is  a  suit  commenced  by  the  plaintiff 
against  the  defendants,  H.  C.  Burch  and  wife,  W.  McGee,  H. 
C.  Wandt,  Gilbert  Brothers,  J.  A.  Stratton,  D.  B.  Gaunt,  M. 
E.  Campbell,  Meier  and  Frank,  and  G.  N.  Townsend,  to  fore- 
close a  mortgage  on  certain  real  property  in  Yamhill  County. 
Burch  and  wife  are  alleged  to  be  the  makers  of  the  mortgage, 
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and  the  other  defendants  are  alleged  to  have  liens  on  the 
mortgaged  premises  subsequent  to  that  of  the  plaintiff.  The 
complaint,  amongst  other  things,  alleges  in  substance  the  mak- 
ing of  the  note  sued  on  to  one  Joseph  Chandler  or  bearer,  for 
two  thousand  five  hundred  dollars,  on  the  24th  of  March,  1882, 
hy  the  defendant  H.  C.  Burch;  the  making  of  the  mortgage  to 
secure  the  same  at  the  same  time,  which  was  executed  and 
delivered  to  "said  Joseph  Chandler,  payee  in  said  promissory 
note." 

The  complaint  also  contains  the  following  allegation:  "  That 
ihe  plaintiff  is  now  the  lawful  owner  and  holder  of  said  prom- 
issory note  and  said  mortgage,  having  purchased  the  same  for 
a  valuable  consideration  long  before  the  maturity  thereof  of 
said  mortgagee,  who  duly  assigned  the  same  to  the  plaintiff  l)y 
delivery  to  him  of  said  note  and  mortgage."  All  of  the  defend- 
ants except  Meier  and  Frank  answered,  denying  the  material 
allegations  of  the  complaint,  and  the  alleged  junior  lien-hold- 
€rs  each  set  up  his  particular  claim,  and  claimed  priority  over 
the  plaintiff's  mortgage.  They  deny  the  execution  or  deliv- 
ery of  said  note  and  mortgage  to  Joseph  Chandler,  or  the 
assignment  or  delivery  thereof  to  the  plaintiff,  and  allege  that 
«aid  Chandler  is  a  fictitious  person. 

Ilie  cause  being  at  issue,  it  was  referred  to  take  the  evidence 
and  report  the  same  to  the  court,  and  upon  the  report  being 
filed,  the  case  was  heard  by  the  court,  and  a  decree  rendered 
postponing  the  plaintiff's  lien  to  that  of  all  of  the  other  lien 
claimants,  and  settling  their  equities  and  priorities  between 
themselves,  and  decreeing  the  sale  of  the  premises  described 
in  the  mortgage  to  satisfy  the  claims  in  the  order  specified  in 
the  decree.  From  that  decree  the  plaintiff  has  appealed  to 
this  court,  and  the  cause  has  been  ably  argued  here,  both  on 
the  facts  and  law. 

The  court  below  found  a  number  of  facts  which  are  stated 
in  the  record,  a  part  of  which  are  as  follows:  1.  That  on  the 
twenty-fourth  day  of  March,  1882,  the  defendant  executed  the 
note  described  in  the  complaint  for  the  sum  of  two  thousand 
five  hundred  dollars,  due  in  two  years  from  date  thereof,  inter- 
est at  the  rate  of  ten  per  cent  per  annum,  and  agreed  by  the 
terms  thereof  to  pay  a  reasonable  attorney's  fee  in  case  suit 
should  be  brought  to  collect  the  same,  and  delivered  said  note 
to  one  E.  J.  Dawne;  2.  That  on  the  twenty-fourth  day  of 
March,  1882,  said  defendant  H.  C.  Burch  executed  the  mort- 
gage mentioned  in  the  complaint  with  the  intent  on  hie  part 
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to  secure  the  payment  of  said  note,  and  delivered  said  mort- 
gage to  said  E.  J.  Dawne;  and  that  on  the  twenty-fifth  day  of 
March,  1882,  said  E.  J.  Dawne  caused  said  mortgage  to  be 
filed  in  due  form  in  the  county  clerk's  office  of  Yamhill  Coun- 
ty, and  that  the  same  was  duly  recorded  in  the  records  of 
mortgages  in  said  county;  3.  That  the  interest  on  said  note 
was  paid  up  to  the  twenty-fourth  day  of  March,  1884,  being 
two  years  from  date,  but  that  nothing  more  has  been  paid  of 
principal  or  interest  on  said  note,  and  that  the  sum  of  two 
thousand  five  hundred  dollars,  principal  and  interest,  at  ten 
per  cent  thereon,  from  the  twenty-fourth  day  of  March,  1884,  ia 
now  due  on  said  note;  4.  That  at  the  time  said  E.  J.  Dawne 
received  said  note  and  said  mortgage  from  said  H.  C.  Burch, 
he,  said  Dawne,  was  the  agent  of  said  plaintifi",  and  as  such 
agent  received  said  note  and  mortgage  for  the  plaintiff,  and  for 
his  use  and  benefit;  5.  That  the  consideration  of  said  note 
and  mortgage  received  by  said  Burch  was  paid  to  him  by  said 
E.  J.  Dawne  as  the  agent  of  said  plaintifi^,  and  that  such  con- 
sideration, when  so  paid  to  said  Burch,  was  the  money  or 
property  of  the  plaintiff,  and  not  the  money  or  property  of 
Joseph  Chandler;  6.  That  as  to  said  note  and  mortgage, 
Joseph  Chandler,  named  as  the  payee  and  mortgagee  thereof, 
was  and  is  a  fictitious  person,  who  had  no  interest  in 
or  knowledge  of  the  same;  7.  That  said  note  and  mortgage 
was  never  delivered  to  said  Chandler,  or  assigned  by  him  to 
the  plaintiff;  8.  That  said  H.  C.  Burch,  at  the  date  of  said 
note  and  mortgage,  received  from  E.  J.  Dawne  the  full  consid- 
eration of  said  note,  and  at  the  time  believed  that  the  same 
was  the  money  or  property  of  Joseph  Chandler. 

1.  On  the  argument  in  this  court,  the  only  questions  of  fact 
which  were  contested  were  those  presented  by  findings  num- 
bered 6  and  7.  For  the  purpose  of  determining  the  correct- 
ness of  those  findings,  we  have  carefully  examined  the  evi- 
dence. Joseph  Chandler,  the  alleged  payee  of  said  note  and 
mortgage,  was  examined  as  a  witness,  and  from  his  evidence 
it  is  apparent  that  neither  the  note  nor  mortgage  were  at  any 
time  delivered  to  him,  nor  did  he  ever  see  or  hear  of  them 
until  after  the  commencement  of  this  suit,  and  to  all  intents 
and  purposes  he  was  an  entire  stranger  to  the  transaction.  It 
is  equally  apparent  from  Chandler's  evidence  that  he  never 
assigned  or  delivered  said  note  or  mortgage  to  the  plaintiff, 
and  that  the  pretended  assignment  offered  in  evidence  is  a 
forgery.     But  appellant's  counsel  contend  that  inasmuch  as 
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the  evidence  tends  to  ehow  that  said  Dawnc  had,  before  the 
signing  of  the  note  and  mortgage,  been  engaged  in  loaning 
some  money  for  Chandler,  that  we  ought  to  infer  that  the 
money  delivered  to  Burch  by  Dawno  at  the  time  the  note  and 
mortgage  were  signed  was  Chandler's  money,  and  that  Dawne 
in  that  transaction  was  acting  as  Chandler's  agent.  If  the 
evidence  left  any  room  for  such  an  inference  for  the  purpose 
of  upholding  and  sustaining  the  transaction,  we  would  cheer- 
fully adopt  it;  but  unfortunately  for  the  plaintiff  it  does  not. 
It  does  not  appear  from  the  evidence  how  much  of  Chandler's 
money,  if  any,  Dawne  then  had  in  his  hands;  but  it  does  ap- 
pear that  Dawnc's  authority  to  loan  had  been  expressly  with- 
drawn before  the  date  of  the  note  and  mortgage,  and  there  is 
no  evidence  whatever  tending  in  any  manner  to  prove  that,  in 
taking  the  note  and  mortgage  by  Dawne  in  Chandler's  name, 
he  was  acting  as  agent  for  Chandler.  Chandler  was  entilrely 
ignorant  of  the  transaction,  and  never  in  any  manner  approved 
or  ratified  it,  or  claimed  any  interest  in  or  benefit  from  it,  or 
knew  of  its  existence  until  after  this  suit  was  commenced.  All 
the  evidence  in  the  record  tends  to  support  findings  6  and  7,  and 
we  adopt  them  as  the  findings  of  this  court  upon  the  points 
covered  by  them. 

2.  But  counsel  for  the  appellant  contend  that,  assuming 
these  findings  of  fact  to  be  correct,  the  conclusions  of  the 
court  below  as  to  the  law  were  wrong.  They  claim  that,  as- 
suming this  note  to  have  been  made  to  a  fictitious  person,  it 
is  valid  under  section  3191  of  Hill's  Code,  which  provides: 
*'  Such  notes  made  payable  to  the  order  of  the  maker  thereof, 
or  to  the  order  of  a  fictitious  person,  shall,  if  negotiated  by  the 
maker,  have  the  same  effect  and  be  of  the  same  validity  as 
against  the  maker,  and  all  persons  having  knowledge  of  the 
facts,  as  if  payable  to  bearer."  There  was  such  a  person  as 
Joseph  Chandler.  The  evidence  discloses  this  fact,  but  it  dis- 
closes the  further  fact  that  he  had  no  interest  in  the  note,  and 
was  not  intended  to  become  a  party  to  it.  In  such  case,  the 
payee  is  to  be  deemed  fictitious:  1  Daniel  on  Negotiable  In- 
struments, sec.  140.  But  we  need  not  consider  or  decide  the 
question  of  Burch's  liability  to  Shirley  on  this  note.  The 
question  was  not  argued,  and  we  do  not  wish  to  decide  it  with- 
out argument.  Burch's  liability  was  not  contested  by  re- 
spondents' counsel.  Their  contention  was  as  to  the  validity 
of  the  mortgage,  and  that  presents  the  real  question  in  this 
case. 


Feb.  1888.]  Shirley  v.  Bubch.  277 

3.  Appellant's  counsel  contend  that  if  one  make  a  note  and 
mortgage  complete  in  every  particular,  except  that  the  name 
of  the  payee  and  mortgagee  are  left  blank,  and  they  are  then 
delivered  to  an  agent  with  authority  to  procure  money  from 
any  person  who  will  advance  it  on  the  securities,  that  such 
agent  may  fill  the  blanks  and  deliver  the  note  and  mortgage, 
and  that  they  will  be  enforced:  Van  Etta  v.  Evenson,  28  Wis. 
33;  9  Am.  Rep.  486;  Druny  v.  Foster,  2  Wall.  24.  These  au- 
thorities support  the  proposition  stated  by  counsel,  but  they 
only  show  that  a  parol  authority  to  fill  a  blank  by  the  mort- 
gagor's agent  before  the  delivery  is  good,  and  that  authority 
to  do  that  act  need  not  be  in  writing.  The  mortgage  is  not 
delivered  in  blank,  or  without  the  name  of  the  mortgagee 
being  inserted,  and  therefore  it  is  not  perceived  how  these 
authorities  in  any  way  support  the  appellant's  contention. 
One  of  the  first  requisites  of  every  deed  is  the  necessary  par- 
ties. There  can  be  no  deed  without  a  grantor  and  a  grantee, 
and  the  principle  applies  to  all  deeds,  including  mortgages. 
A  mortgagee  capable  of  holding  real  estate  must  be  named  in 
every  mortgage:  1  Hilliard  on  Mortgages,  p.  10,  sec.  5.  So  it 
was  held  in  Chaunceyv.  Arnold,  24  N.  Y.  330,  that  an  instru- 
ment in  the  form  of  a  mortgage,  but  containing  the  name  of 
no  mortgagee,  does  not  become  efiectual  by  its  delivery  to  one 
who  advances  money  upon  the  agreement  that  he  shall  hold 
the  paper  as  security  for  his  loan.  So  a  patent  to  a  fictitious 
grantee  is  null  and  void:  United  States  v.  Southern  Colorado 
Coal  &  T.  Co.,  5  McCrary,  563.  And  the  same  principle  is 
held  in  Anderson  v.  Bartels,  7  Col.  256;  Thomas  v.  Wyatt,  31 
Mo.  188;  77  Am.  Dec.  640;.  Kelley  v.  Bourne,  15  Or.  476.- 

4.  It  has  thus  far  been  assumed  that  this  mortgage  is  to  be 
treated  as  if  made  to  a  fictitious  person,  or  contained  the  name 
of  no  mortgagee  capable  of  acquiring  an  interest  in  real  prop- 
erty in  this  state,  and  such  we  think  must  be  its  legal  effect. 
Joseph  Chandler  was  not  a  party  to  the  transaction.  He  had 
no  knowledge  of  it.  He  never  assented  to  it,  nor  did  he  in 
any  manner  authorize  it.  Neither  the  note  nor  mortgage  was 
ever  delivered  to  him,  and  he  had  no  more  knowledge  of  or 
interest  in  the  transaction  than  if  made  to  any  otlier  stranger. 
Under  these  facts,  the  mortgage  lacked  another  indispensable 
requisite,  —  it  was  never  delivered.  Without  delivery,  it  could 
not  take  effect  or  create  any  valid  lien  upon  the  land  described 
in  it.  Delivery  is  just  as  necessary  to  the  completion  of  the 
transaction  as  the  signing,  sealing,  or  acknowledging  of  the 
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mortgage:  Ooodtvin  v.  Owen,  55  Ind.  243;  Dole  v.  Bodman,  8 
Met.  139;  Jackson  v.  Phipps,  12  JohnB.  418;  Freeman  v.  Peay^ 
23  Ark.  439;  Chauncey  v.  Arnold,  supra;  1  Devlin  on  Deeds, 
Bee.  260;  Fain  v.  Smith,  14  Or.  82;  58  Am.  Rep.  281.  It  is 
not  necessary  to  consider  what  is  a  sufficient  delivery,  or  what 
acts  of  the  parties  are  requisite  to  constitute  a  delivery,  for 
the  reason  that  what  these  parties  did  would  not  constitute  a 
delivery  within  any  rule  of  law  with  which  we  are  acquainted, 
or  to  which  reference  has  been  made  by  counsel. 

5.  The  court,  in  effect,  found  that  the  note  sued  on  was  not 
made  or  delivered  to  Chandler,  or  by  him  sold,  assigned,  or 
delivered  to  the  plaintiff,  but  was  delivered  directly  to  the 
plaintiff  through  the  agency  of  Dawne.  This  finding  is  at 
variance  with  the  allegations  in  the  complaint,  and  if  the  evi- 
dence had  been  objected  to,  or  if  it  had  been  contested  here, 
the  variance  would  have  been  fatal  to  the  plaintiff's  recovery 
on  the  note,  on  the  elementary  principle  that  a  party  cannot 
declare  one  state  of  facts  and  recover  on  other  and  altogether 
different  facts.  The  proofs  and  allegations  must  agree.  But 
no  objections  have  been  made  to  the  decree  against  Burch  on 
any  ground,  and  for  that  reason  we  will  not  disturb  it. 

6.  Counsel  for  appellant  seemed  to  assume  in  his  argument 
that  the  necessities  of  the  plaintiff's  case  ought  to  furnish  some 
reason  or  excuse  for  the  interposition  of  equity  to  aid  him. 
But  this  is  not  enough,  no  difference  how  pure  may  have  been 
a  party's  motives,  or  how  meritoriously  he  may  have  acted  in 
the  particular  transaction.  The  rules  of  equity  have  the  same 
certainty,  and  are  administered  with  the  same  regularity,  as 
the  rilles  of  law;  and  to  enable  a  party  to  obtain  relief  in  that 
form,  he  must  bring  his  case  fairly  under  some  one  or  more  of 
the  acknowledged  heads  of  equity  jurisdiction. 

A  very  careful  examination  of  the  whole  case  leads  us  to  the 
conclusion  that  there  was  no  error  committed  by  the  court 
below,  and  the  decree  will  therefore  be  aflBrmed,  except  the 
costs  will  be  adjudged  as  suggested  in  the  concurring  opinion 
of  my  brother  Thayer. 

Thayer,  J.,  concurring.  The  question  to  be  determined  in 
this  case  is,  whether  the  mortgage  which  the  suit  was  brought 
to  foreclose  ever  had  any  valid  inception.  It  purports  to  have 
been  executed  by  II.  C.  Burch  to  Joseph  Chandler  on  the 
twenty-fourth  day  of  ^larch,  1882,  to  secure  the  payment  of 
the  sum  of  two  thousand   five  hundred  dollars,  and  interest, 
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in  accordance  with  the  terms  of  a  promissory  note  bearing: 
even  date  therewith,  which  also  purported  to  have  been  exe- 
cuted by  said  Burch  to  the  order  of  Chandler  or  bearer,  and. 
payable  two  years  after  date,  with  interest  at  the  rate  of  tea.- 
per  cent  per  annum,  and  such  additional  sum  as  the  court 
might  adjudge  reasonable  as  attorneys'  fees. 

It  appears  from  the  testimony  in  the  case  that  Burch  desired, 
to  borrow  two  thousand  five  hundred  dollars;  that  one  E.  J.. 
Dawne,  then  residing  at  Salem,  wrote  him  that  he  would  let. 
him  have  it;  that  Burch  came  over  to  Salem  from  Yamhill 
County,  where  he  resided,  and  signed  the  note,  and  signed  and 
acknowledged  the  mortgage,  and  left  them  with  Dawne,  wha 
gave  him  the  money,  after  taking  out  of  it  the  amount  of  a. 
thousand-dollar  mortgage,  purporting  to  have  been  executed 
by  Burch  to  the  appellant,  and  taxes,  some  money  paid  to 
Mr.  Ramsey,  and  fifty  dollars  brokerage  fees;  that  the  remain- 
der of  the  money  Burch  received  was  about  eleven  hundred 
dollars.  Dawne  delivered  over  the  note  and  mortgage  to  the 
appellant  on  or  about  their  date.  That  on  the  third  day  of 
May,  1882,  the  appellant  duly  executed,  under  his  hand  and 
seal,  a  written  acknowledgment  of  satisfaction  of  the  said 
thousand-dollar  mortgage.  Said  instrument  was  duly  ac- 
knowledged, and  contains  a  recital  that  said  thousand-dollar 
mortgage  was  recorded  in  the  ofiice  of  the  clerk  of  the  county 
of  Yamhill  on  the  fourteenth  day  of  January,  1882.  The  ap- 
pellant testified  as  a  witness  in  the  case  "that  Dawne  came  to 
him  and  asked  him  if  he  had  any  money  to  dispose  of;  that 
he  told  him  he  had;  that  Dawne  asked  him  if  he  did  not  want 
some  good  paper;  that  he  told  him  he  did  if  it  was  good;  that 
Dawne  said  it  was  good;  that  he  asked  him  the  amount  it 
would  take  to  lift  it;  that  Dawne  told  him  two  thousand  five 
hundred  dollars,  and  he  paid  Dawne  the  money;  that  Dawne 
did  not  tell  him  what  Joseph  Chandler  it  was;  that  he  sup- 
posed that  when  the  note  became  due  Dawne  would  collect 
it  for  him,  and  for  that  reason  he  gave  no  further  thought 
about  it." 

It  appears  there  was,  at  the  time  of  the  transaction,  a  man; 
residing  in  Salem  by  the  name  of  Joseph  Chandler,  who  lived 
near  Dawne's  place  of  residence,  and  that  Dawne  for  some 
time  did  business  for  him  in  loaning  money.  Chandler  was 
called  by  respondents,  and  testified  as  a  witness  in  the  suit 
that  Dawne  loaned  the  first  money  for  him  about  1876  or 
1877;   that  he  quit  loaning  money  January,  1882;   that  hfr 
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desired  to  use  what  money  he  had  on  hand,  and  to  collect  in 
what  was  outstanding,  for  the  purpose  of  paying  for  some  real 
estate  in  East  Portland,  which  he  had  negotiated  the  pur- 
chase of;  that  he  got  from  Dawne  thirteen  hundred  dollars  to 
make  up  the  first  payment  of  two  thousand  dollars, — that 
left  a  balance  of  two  thousand  dollars  due  on  the  property,  to 
secure  which  he  gave  a  mortgage;  that  he  was  unable  to  get 
any  more  money  from  Dawne  at  the  time,  as  the  man  who 
had  it  had  died,  and  Dawne  told  him  he  would  have  to  wait 
until  an  administrator  could  sell  some  property  to  pay  it;  that 
in  December,  1881,  he  gave  Dawne  instructions  to  collect  in 
his  money,  and  not  to  loan  out  any  more  for  him;  that  he  got 
from  Dawne  his  last  money,  $2,403.94,  January  18,  1883;  that 
Dawne  had  no  authority  to  lend  money  for  him  after  January, 
1882;  that  he  never  made  any  assignment  of  the  note  and 
mortgage  in  suit;  that  he  first  heard  of  said  note  and  mort- 
gage about  the  1st  of  November,  1885;  that  appellant  was  the 
first  one  who  told  him  about  it.  Burch,  it  appears,  did  not 
know  until  two  years  after  he  gave  the  note  and  mortgage  but 
that  Chandler  was  the  owner  and  holder  of  them;  Dawne 
continually  so  represented  the  matter  to  him. 

This  is  an  outline  of  the  main  facts  in  the  case,  and  the 
counsel  for  the  respective  parties  claim  different  conclusions 
therefrom.  The  appellant's  counsel  contend  that  the  note  and 
mortgage  sued  upon  were  intended  to  include  Joseph  Chand- 
ler as  the  real  payee  of  the  note  and  mortgagee  in  the  mort- 
gage, while  the  respondents'  counsel  insists  that  such  payee 
and  mortgagee  are  purely  fictitious;  that  the  name  "Joseph 
Chandler"  was  so  used  without  intending  any  real  party.  If 
the  conclusion  drawn  by  the  appellant's  counsel  prevails,  it 
presents  the  question  whether  the  note  and  mortgage  became 
effective  in  the  hands  of  the  appellant.  Such  instruments 
must  be  delivered  to  the  party  to  whom  the  obligation  con- 
tained therein  is  due  before  they  have  any  force  or  virtue.  If, 
therefore,  said  instruments  had  been  intended  for  Chandler,  a 
delivery  thereof  to  Dawne  would  have  been  ineffectual,  unless 
he  were  the  agent  of  Chandler,  and  as  such  agent  authorized 
to  receive  them  for  Chandler.  And  in  order  to  vest  the 
title  of  them  in  the  appellant  through  a  sale  made  by  Dawne 
to  him,  the  scope  of  Dawne's  agency  must  have  been  sufficient 
to  empower  him  to  make  the  sale. 

It  is  very  doubtful,  to  say  the  least,  whether  the  evidence 
in  the  case  shows  that  Dawne  was  invested  with  any  such 
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agency.  The  authority  to  loan  Chandler's  money  would  em- 
power Dawne  to  accept  and  receive  securities  therefor;  but  I 
hardly  think  that  would  authorize  him  to  sell  them,  and  if  the 
testimony  of  Chandler  is  to  be  relied  on,  Dawne's  authority  to 
loan  money  had  been  revoked  at  the  time  of  the  transaction 
with  Burch.  If,  however,  these  conjectures  are  wrong,  still  I 
am  very  positive  that  it  cannot  be  maintained  that  the  evi- 
dence proves  that  the  money  advanced  to  Burch  belonged  to 
Chandler.  The  testimony  of  the  latter  shows  very  conclu- 
sively that  it  did  not.  It  shows  that  Dawne  had  at  the  time 
no  money  in  his  hands  belonging  to  Chandler  available  for 
any  such  purpose;  that  Chandler  had  directed  him  not  to 
lend  any  more  of  his  money,  but  to  collect  in  what  was  out- 
standing, and  pay  it  over  to  him;  besides,  if  it  had  been 
Chandler's  money,  and  it  had  been  intended  to  take  the  note 
and  mortgage  to  him,  he  would  doubtless  have  been  informed 
in  regard  to  the  loan. 

The  appellant,  at  about  the  time  the  loan  was  made, 
advanced  to  Dawne  money,  he  says,  to  buy  the  security,  and 
it  is  very  evident  that  that  was  the  money  which  was  advanced 
to  Burch.  Why  Chandler's  name  was  inserted  in  the  note  and 
mortgage  is  very  peculiar;  but  it  seems  to  have  been  an  ir- 
regular mode  which  parties  engaged  in  loaning  money  through 
Dawne  and  others  had  adopted.  They  probably  considered  it 
an  honest  way  to  do  business;  but  the  courts  must  consider  it 
from  a  legal  standpoint.  The  result  of  the  transaction,  if 
Chandler's  name  was  used  without  his  knowledge  or  consent, 
was  to  render  the  note  and  mortgage  inoperative.  One  person 
cannot  make  a  contract  with  another  without  the  knowledge 
and  consent  of  the  latter;  it  must  be  a  mutual  agreement  be- 
tween the  contracting  parties.  A  contract  in  form,  with  a 
person  who  is  a  stranger  to  it,  stands  upon  the  same  footing 
as  an  assumed  contract  with  a  fictitious  person.  It  would 
lack  the  essential  elements  of  a  contract,  —  the  meeting  of  the 
minds  of  the  parties. 

There  is  but  one  exception  to  this  rule  that  I  am  aware  of, 
that  is  in  case  of  a  promissory  note  made  payable  to  the  order 
of  the  maker  thereof,  or  to  the  order  of  a  fictitious  person,  and 
negotiated  by  the  maker.  The  statute  gives  to  such  note  the 
same  effect  and  validity  as  against  the  maker,  and  all  persons 
having  knowledge  of  the  facts  as  if  payable  to  bearer.  But 
the  statute  does  not  extend  to  mortgages.  They  must  be  up- 
held, if  at  all,  by  general  rules  applicable  to  contracts.     The 
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note  in  suit  having  been  made  payable  to  bearer  may  possibly, 
under  the  provisions  of  the  statute,  be  held  valid  in  the  hands 
of  the  appellant.  The  circuit  court  seems  to  have  so  regarded 
it,  and  as  the  respondents  have  not  appealed  from  that  part 
of  the  decree,  it  is  not  necessary  to  consider  the  question.  A 
question  has,  however,  occurred  to  me  in  considering  the  ap- 
peal relative  to  the  costs  of  the  suit. 

The  rule  of  this  court  is,  that  the  prevailing  party  in  equity 
cases  will  usually  be  entitled  to  costs  against  the  losing  party; 
but  in  view  of  the  fact  that  the  appellant  is  subjected  to  a 
severe  hardship  in  being  deprived  of  a  lien  upon  the  premises 
for  his  debt,  that  the  respondents  are  profited  thereby,  that 
he  did  not  act  dishonestly  or  in  bad  faith  in  the  transaction 
out  of  which  the  debt  arose,  and  that  his  misfortune  has  been 
occasioned  by  the  bad  advice  he  received  concerning  it,  I 
think  his  case  should  be  made  an  exception  to  the  general 
rule  upon  that  subject,  and  that  his  taxable  costs  and  dis- 
bursements in  the  suit  and  on  the  appeal  should  be  paid  out 
of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  with  the 
other  costs  and  disbursements  therein,  and  that  no  costs  or 
disbursements  should  be  taxed  against  him  in  this  court  or  in 
the  circuit  court.  

Delivery  of  Mortoaoe  cannot  Take  Place  when  the  mortgagee  has  no 
kuowledge  thereof:  National  Slate  Bank  v.  Morse,  73  Iowa,  174;  5  Am.  St. 
Rep.  G70;    Woodbury  v.  FUher,  20  Ind.  387;  83  Am.  Dec.  325. 

Delivery  of  Mortgage,  to  be  Valid,  most  be  Voluntary, — that  is, 
made  with  the  assent  and  in  pursuance  of  the  intention  of  the  mortgagor  to 
deliver  it:  FisJier  v.  Beckwilh,  30  Wis.  55;  11  Am.  Rep.  546. 

Omission  of  Mortgagee's  Name  from  Mortgage,  Effect  of:  See  Oreen 
V.  Oarrington,  IG  Ohio  St.  548;  91  Am.  Dec.  109,  note. 

Decree  will  not  be  Reversed  for  Error  in  It  which  works  no  in- 
>ary  to  the  losing  party:  ScJtulz  v.  Sweeny,  19  Nev.  359;  3  Am.  St  Rep.  888. 
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Attachhxnt.  —  Levy  of  Attachment  is  not  Dissolved  by  the  death  of 
the  defendant,  unless  some  statute  expressly  so  declares. 

Revival  of  Action.  —  If  Party  to  Action  Dies,  and  Cause  of  Action 
ScKVivEs,  Adverse  Party  may  at  any  time  within  one  year  thereafter 
cause  the  action  to  be  continued  by  or  against  the  personal  representa- 
tive of  such  deceased  party. 

Judgment  Re.sdered  ey  (?orRT  of  General  Juri.sdiction  against  Party 
after  hls  Death  is  not  for  that  reason  void.  It  may  be  erroneooa, 
bat  until  reversed  by  some  appropriate  proceeding,  it  is  valid. 
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NcNO  PBO  TxTNO  Entry  oy  Judgment.  —  If  PLArsriFP  in  Action  is  En. 
TITLED  TO  Judgment  without  further  contest,  or  if  by  the  court's  delay 
he  fails  to  obtain  judgment  when  entitled  to  it,  and  the  adverse  party 
dies,  it  is  the  duty  of  the  court  to  enter  judgment  in  his  favor  as  of  a 
time  when  the  adverse  party  was  living. 

Time.  —  Law  does  not  in  General  Regard  Fractions  op  Day,  except 
in  cases  where  the  hour  itself  is  material,  as  where  priority  of  judg- 
ments and  the  like  is  in  question. 

For  Purpose  of  Defeating  Judgment  Rendered  by  a  court  of  general 
jurisdiction,  the  legal  representative  of  a  deceased  party  will  not  be 
heard  to  allege  that  on  the  day  of  the  rendition  of  such  judgment,  but 
at  an  hour  previous  thereto,  his  intestate  died. 

Baker,  SheltoUy  and  Baker ^  and  George  O.  Bingham^  for  the 
respondent. 

/.  R.  CriteSf  for  the  appellant. 

Strahan,  J.  On  the  fourteenth  day  of  June,  1886,  the 
plaintiff  commenced  this  action  against  Thomas  P.  Baird  and 
M.  B.  Baird,  to  recover  eighteen  hundred  dollars  and  interest, 
due  on  a  promissory  note,  and  on  the  same  day  sued  out  a 
writ  of  attachment  against  the  property  of  the  defendants. 
The  summons,  as  well  as  the  attachment,  were  served  in 
Union  County,  Oregon,  on  the  next  day  after  they  were 
issued.  On  the  twenty-seventh  day  of  June,  1886,  the  de- 
fendants appeared  by  their  attorney  in  fact,  Willis  Skiff,  and 
filed  a  demurrer  to  the  complaint,  which  was  on  the  first  day 
of  October,  it  being  the  October  term  of  said  court,  1886,  over- 
ruled. On  the  sixth  day  of  October,  1886,  the  plaintiff  took 
judgment  against  the  defendants  for  want  of  an  answer.  On 
the  twenty-sixth  day  of  November,  1886,  Nelson  Schoonover 
filed  a  petition  entitled  in  said  action,  reciting  the  above 
facts;  and  further,  that  on  the  sixth  day  of  October,  1886, 
M.  B.  Baird  died  at  Union  County,  Oregon,  and  after  his 
death  plaintiff  took  judgment  against  said  deceased,  and  an 
order  for  the  sale  of  the  attached  property  which  belonged  to 
said  deceased;  that  the  petitioner  was  on  the  13th  of 
October,  1886,  duly  appointed  administrator  of  the  estate  of 
M.  B.  Baird,  deceased,  by  the  county  court  of  Union  County, 
Oregon. 

The  prayer  in  substance  is  for  an  order  allowing  petitioner 
to  appear  in  said  action  as  the  duly  qualified  administrator 
and  legal  representative  of  said  deceased,  and  that  further 
proceedings  in  said  action  be  taken  against  the  petitioner  as 
such  legal  representative.  Thereafter,  on  the  tenth  day  of 
December,  1886,  the  plaintiff  by  his  attorneys  filed  a  motion 
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to  strike  Schoonover's  petition  from  the  files,  which  motion 
was  denied  on  the  fourteenth  day  of  December,  1886,  After- 
wards the  plaintiff  filed  a  motion  to  strike  paragraph  6 
from  Schoonover's  petition,  which  recited  that  judgment  was 
taken  against  said  M.  B.  Baird  after  his  death.  On  the 
twenty-first  day  of  February,  1887,  this  motion  was  allowed 
by  the  court,  and  paragraph  5  was  stricken  out;  and  it  was 
further  ordered  that  said  cause  as  to  said  M.  B.  Baird,  de- 
ceased, be  and  the  same  is  hereby  continued  in  the  name  of 
Kelson  Schoonover,  as  administrator  of  said  estate  of  M.  B. 
Baird,  deceased.  On  the  twenty-third  day  of  February,  1887, 
Nelson  Schoonover  filed  a  motion  to  vacate  the  judgment  as 
to  M.  B.  Baird,  deceased,  for  the  reason  that  the  judgment 
against  said  M.  B.  Baird  is  void,  having  been  rendered  after 
his  death.  In  support  of  this  motion  numerous  affidavits  are 
filed.  If  said  affidavits  are  competent  or  material,  or  can  bo 
considered,  they  tend  to  show  that  M.  B.  Baird  died  at  Union, 
in  Union  County,  Oregon,  on  the  sixth  day  of  October,  1886, 
at  about  the  hour  of  five  o'clock,  a.  m.,  of  said  day,  and  that 
the  judgment  was  not  entered  until  after  the  hour  of  nine 
o'clock,  A.  M.,  of  the  same  day. 

The  plaintiff  filed  a  motion  to  strike  out  these  affidavits;  the 
same  was  overruled,  and  Nelson  Schoonover  as  administrator 
was  allowed  ten  days  in  which  to  file  an  amended  motion 
and  affidavits.  Within  the  time  allowed,  an  amended  motion 
and  some  additional  affidavits  were  filed.  Afterwards,  on  the 
twenty-third  day  of  July,  1887,  both  motions  were  denied  by 
the  court,  from  which  last-named  order,  overruling  his  motion 
to  vacate  the  judgment  as  to  M.  B.  Baird,  deceased.  Nelson 
Schoonover  has  appealed,  and  assigns  for  error  the  action  of  the 
court  in  overruling  his  said  motion.  Schoonover's  amended 
petition  to  vacate  said  judgment  shows  that  said  M.  B.  Baird 
was  insolvent  at  the  time  of  his  death,  and  that  the  attach- 
ment was  levied  wholly  upon  the  real  property  of  said  M.  B. 
Baird,  and  not  upon  any  of  the  property  of  Thomas  P. 
Bairii;  that  fully  three  thousand  dollars  of  M.  B.  Baird's 
debts  were  due  to  sureties  of  said  M.  B.  Baird,  who  had  made 
advances  for  him,  etc. 

The  application  of  Schoonover  to  vacate  the  judgment  seems 
to  be  founded  upon  two  theories:  1.  That  the  death  of  M.  B. 
Baird  dissolved  the  attachment;  and  2.  That  the  judgment  is 
void,  because  it  is  alleged  that  he  died  a  few  hours  before  the 
judgment  was  entered  up. 
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It  may  be  doubted  whether  or  not  the  order  made  in  this 
case  refusing  to  vacate  this  judgment  is  an  appealable  order. 
"A  final  order  afiecting  a  substantial  right,  and  made  in  a 
proceeding  after  judgment  or  decree  for  the  purpose  of  being 
reviewed,  shall  be  deemed  a  judgment  or  decree":  Hill's 
Code,  sec.  535.  It  is  not  perceived  how  this  order  afiected  a 
substantial  right.  No  defense  to  the  action  was  offered  or 
proposed,  nor  did  the  appellant  offer  an  answer  of  any  kind. 
But  this  question  was  not  suggested  at  the  argument,  and  the 
decision  will  not  be  placed  on  this  ground. 

1.  It  is  conceded  that  there  is  no  provision  of  the  code  which 
declares  that  an  attachment  will  be  dissolved  by  the  death  of 
either  party.  If  such  a  result  follows  death,  it  must  be  gath- 
ered inferentially  from  some  provision  of  the  code,  because  it 
is  nowhere  expressed;  but  it  will  be  most  convenient  to  see 
first  what  effect  the  death  of  a  party  has  upon  a  pending 
action.  Section  38  of  Hill's  Code  declares:  "No  action  shall 
abate  by  the  death,  marriage,  or  other  disability  of  a  party,  or 
by  the  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death,  marriage,  or  other 
disability  of  a  party,  the  court  may,  at  any  time  within  one 
year  thereafter,  allow  the  action  to  be  continued  by  or  against 
his  personal  representatives  or  successor  in  interest."  And  by 
section  144  it  is  provided  that  "  the  plaintiff  may  at  the  time 
of  issuing  the  summons,  or  any  time  afterwards,  have  the 
property  of  the  defendant  attached,  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recovered From 

the  date  of  the  attachment  until  it  be  discharged  or  the  writ 
executed,  the  plaintiff,  as  against  third  persons,  shall  be 
deemed  a  purchaser  in  good  faith,  for  a  valuable  consideration, 
of  the  property,  real  and  personal,  attached." 

If  effect  be  given  to  all  of  these  provisions  of  the  code,  the 
attachment  is  not  dissolved  by  death.  If  a  party  die,  the  ad- 
verse party  may,  within  one  year  thereafter,  cause  the  action  to 
be  continued  by  or  against  the  personal  representatives  of  such 
deceased  party.  And  the  effect  of  a  judgment  in  such  action 
is  to  subject  the  property  attached  to  its  payment.  There  is 
some  conflict  amongst  the  authorities  on  the  subject,  but  I 
think  the  decided  weight  of  authority,  as  well  as  the  better 
reason,  is  to  the  effect  that  an  attachment  is  not  dissolved  by 
death,  unless  some  statute  expressly  so  declares.  In  More  v. 
Thayer^  10  Barb.  258,  a  complaint  had  been  filed,  and  an 
attachment  issued  and  served,  but  no  summons  had   been 
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served;  but  the  court  had  acquired  such  jurisdiction  of  the 
action  by  the  allowance  of  the  provisional  remedy  of  attach- 
ment that  the  defendant's  administrator  could  be  brought  in 
and  the  attached  property  subjected  to  the  judgment.  So  in 
Perkins  v.  Norvelly  25  Tenn.  151,  it  was  held  that  the  death  of 
the  defendant  did  not  dissolve  the  attachment,  and  that  the 
attached  property  might  be  subjected  to  the  payment  of  the 
debt  by  bringing  in  the  heirs  by  means  of  a  scire  facias.  In 
Thacher  v.  Bancroft^  15  Abb.  Pr.  243,  an  attachment  was 
issued,  and  on  the  same  day  the  defendant  died.  Subse- 
quently his  executor  appeared  and  defended  the  action,  and 
judgment  was  rendered  in  favor  of  the  plaintiflf. 

In  passing  on  the  question  whether  the  attachment  held  the 
property  or  not,  the  court  said:  "The  attachment  remains  in 
force,  notwithstanding  the  death  of  the  defendant;  the  revival 
of  the  action  by  the  appearance  of  the  executor  enables  the 
plaintiff  to  obtain  his  judgment.  Payment  of  such  judgment 
out  of  the  attached  property  can  only  be  obtained  through  an 
execution  by  which  the  attached  property  is  to  be  sold."  So  in 
Kennedy  v.  Raguet,  1  Bay,  484,  an  attachment  was  issued  and 
certain  persons  were  garnished.  The  garnishees  made  default, 
and  judgment  went  against  them.  About  the  time,  or  imme- 
diately after,  the  issuing  execution,  it  was  discovered  that 
Raguet,  the  principal  debtor,  had  died  at  Bordeaux  before  the 
signing  of  judgment  against  the  garnishees.  They  therefore 
moved  to  set  aside  the  judgment  and  execution  against  them, 
for  the  reason  that  the  death  of  the  defendant  before  judgment 
abated  the  action  and  dissolved  the  attachment.  But  their 
motion  was  disallowed,  and  they  were  held  liable  on  the  judg- 
ment. So,  also,  in  Holman  v.  Fisher,  49  Miss.  472,  it  was  held 
in  effect  that  if  a  defendant  die  after  the  service  of  a  writ  of 
attachment,  the  writ  is  not  abated,  but  may  proceed  to  judg- 
ment, the  court  holding  that  the  proceeding  thereby  became 
strictly  in  rem  under  the  statute  of  that  state.  And  the  like 
rule  was  held  in  White  v.  Ileavner,  7  W.  Va.  324,  the  court 
saying:  "  The  death  of  Henry  O'Middleton,  the  debtor,  after 
the  attachment  was  levied  on  the  real  property,  did  not  dis- 
solve the  attachment  or  the  lien  thereof  upon  the  realty  at- 
tached." 

2.  But  it  is  argued  that  this  judgment  is  void,  and  for  that 
reason  it  ought  to  have  been  set  aside.  But  the  authorities  do 
not  sustain  this  position.  It  must  be  remembered  that  the 
judgment  itself  is  not  before  us,  for  the  reason  the  appellant 
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took  no  appeal  from  it.  We  are  not,  therefore,  required  or  per- 
mitted to  say  whether  it  is  reversible  for  error  or  not.  The 
only  necessary  point  for  us  to  consider  on  this  branch  of  the 
case  is,  whether  or  not  the  court  below  erred  in  overruling  the 
appellant's  motion  for  the  reason  stated  therein.  The  decided 
weight  of  authority  seems  to  be  to  the  effect  that  if  a  court  of 
general  jurisdiction,  or  a  court  which  has  acquired  full  juris- 
diction over  the  cause  and  over  the  parties,  renders  a  judg- 
ment for  or  against  a  party  after  the  death  of  such  party,  the 
judgment  is  not  for  that  reason  void.  It  may  be  erroneous, 
but  until  reversed  by  some  appropriate  proceeding  it  is  valid. 

In  Reid  v.  Holmes,  127  Mass.  326,  the  question  came  before 
the  supreme  court  of  that  state,  and  it  was  held  the  judgment 
was  not  void.  The  court  said:  "  If  the  fact,  agreed  in  the  case 
stated,  of  the  death  of  the  defendant  after  the  default  and  be- 
fore the  judgment  is  competent  to  be  considered,  it  does  not 
show  that  the  judgment  is  absolutely  void.  The  court,  at  the 
time  of  bringing  the  former  action,  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  and  might,  after  the  death  of 
the  defendant,  have  rendered  judgment  against  him  as  of  a 
previous  term:  Tapley  v.  Martin,  116  Id.  275;  Kelly  v.  Riley, 
106  Id.  339,  341;  8  Am.  Rep.  336;  Tapley  v.  Goodsell,  122  Id. 
176-181;  or  the  judgment  actually  entered  might,  on  motion 
of  the  plaintiff,  have  been  amended  so  as  to  stand  as  a  judg- 
ment nunc  pro  tunc,  or  have  been  vacated  and  the  administra- 
tor summoned  in  to  defend  the  action":  Stickney  v.  Davis,  17 
Pick.  169.  So  in  Case  v.  Ribelin,  1  J.  J.  Marsh.  29,  it  was  held 
that  such  a  judgment  was  not  void,  but  erroneous;  that  the  error 
consisted  of  matter  of  fact,  which  not  appearing  on  the  record, 
the  court  could  not  notice  it,  and  that  the  same  was  to  be  cor- 
rected by  a  writ  of  error  coram  vohis.  Yaple  v.  Titus,  41  Pa.  St. 
195,  80  Am.  Dec.  604,  is  to  the  same  effect.  And  other  au- 
thorities announce  the  same  principle:  Hayes  v.  Shaw,  20 
Minn.  405;  Coleman  v.  McAnuliy,  16  Mo.  173;  57  Am.  Dec. 
229;  Camden  v.  Robertson,  3  111.  507. 

3.  But  under  the  state  of  this  record  at  the  time  M.  B.  Baird 
is  said  to  have  died,  it  was  the  duty  of  the  court  to  see  that 
the  plaintiff  was  not  prejudiced  by  its  delay  in  entering  judg- 
ment. The  court  overruled  the  defendant's  demurrer  to  the 
plaintiff's  complaint  on  the  first  day  of  the  October  term. 
They  did  not  apply  for  leave  to  answer  or  plead  further.  At 
the  time  the  demurrer  was  overruled,  the  plaintiff  was  then 
entitled  to  a  judgment  according  to  the  prayer  of  his  complaint. 
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His  cause  of  action  stood  admitted  upon  the  record,  and  it  waa 
the  duty  of  the  court  to  enter  judgment  against  the  defendant 
according  to  the  facts  as  they  were  alleged  in  the  complaint. 
If  while  the  cause  is  in  this  condition  the  defendant  dies,  the 
plaintiff  is  not  to  lose  the  fruits  of  his  litigation,  and  if  neces- 
sary, it  is  the  duty  of  the  court  to  enter  judgment  nunc  pro 
tunc  as  of  the  previous  term,  or,  under  our  practice,  an  earlier 
day  in  that  term.  This  is  the  common-law  rule  of  practice, 
and  the  code  has  not  changed  it. 

In  Blaisdell  v.  Harris,  52  N.  H.  191,  after  verdict  for  the 
plaintiff,  the  case  was  transferred  to  the  law  term  for  the  con- 
sideration of  the  full  bench,  upon  exceptions  taken  by  the  de- 
fendant. While  the  cause  was  thus  pending  in  the  law  term, 
the  defendant  died.  Afterwards,  the  defendant's  exceptions 
being  overruled,  it  was  held  that  the  plaintiff  should  have 
judgment  as  of  the  previous  term  when  the  verdict  was  ren- 
dered. In  Tapley  v.  Martin,  116  Mass.  275,  it  was  held  that 
if  after  verdict  for  the  plaintiff  the  defendant  dies,  the  court 
has  power  to  pass  upon  the  exceptions  alleged  by  him,  and  if 
justice  requires,  to  enter  judgment  nunc  pro  tunc  as  of  the  term 
when  the  verdict  was  rendered,  although  no  administrator  had 
been  appointed  in  said  estate.  And  the  same  principle  was 
announced  in  Wilson  v.  Myers,  4  Hawks,  73;  15  Am.  Dec.  510. 
And  this  practice  prevails  generally:  McLean  v.  State,  8  Heisk. 
22;  Spalding  V.  Congdon,  18  Wend.  543;  Currier  v.  Inhabitants 
of  Lowell,  16  Pick.  170;  Griffith  v.  Ogle,  1  Binn.  172;  Tooker  v. 
Duke  of  Beaufort,  1  Burr.  146;  2  Tidd's  Practice,  932.  Gener- 
ally the  law  does  not  regard  fractions  of  a  day,  except  in  cases 
where  the  hour  itself  is  material,  as  in  case  where  priority  of 
judgments,  or  priority  of  lien,  and  the  like,  is  in  question:  Mar- 
vin V.  Marvin,  75  N.  Y.  240;  Judd  v.  Fulton,  4  How.  Pr.  298; 
Phelan  v.  Douglass,  11  How.  Pr.  193;  Columbia  Turnpike  Road 
V.  Haywood,  10  Wend.  422;  Hughes  v.  Patton,  12  Wend.  234; 
Small  V.  McChesney,  3  Cow.  19;  Clute  v.  Clute,  3  Denio,  263; 
Blydenburgh  v.  Cotheal,  4  N.  Y.  418;  Joms  v.  Porter,  6  How. 
Pr.  286. 

Counsel  for  appellant  have  not  cited  a  single  authority  from 
any  book  holding  that,  for  the  purpose  of  defeating  a  judgment 
of  a  court  of  general  jurisdiction,  the  legal  representative  of  a 
deceased  defendant  may  allege  that  on  the  same  day  and 
at  a  previous  hour  before  the  rendition  of  the  judgment  his 
intestate  had  died,  and  my  own  researches  have  failed  to  find 
any  authority  for  that  position.     Our  views  on  the  merits  be- 
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ing  adverse  to  the  defendant,  we  have  not  thought  it  necessary 
to  consider  or  decide  the  technical  objections  urged  as  to  tho 
form  in  which  the  questions  are  presented. 

There  being  no  error  prejudicial  to  the  rights  of  the  appel- 
lant, the  judgment  appealed  from  must  be  affirmed. 


Dissolution  of  Levy  of  Attachment  by  Death  :  See  IVaiU  v.  Thompaotiy 
43  N.  H.  IGl;  80  Am.  Dec,  136,  and  note  139-143;  Myera  v.  Mott,  29  Cal. 
369;  89  Am.  Dec.  49,  and  note  57. 

Erroneous  Judgment  is  Valid  until  reversed  by  some  appropriate  pro- 
ceeding: Peck  V.  McLean,  36  Minn.  228;  1  Am.  St.  Rep.  665. 

Judgment  Recovered  against  Deceased  Person  is  not  void,  but  only 
voidable:  King  v.  BurdeU,  28  W.  Va.  601;  57  Am.  Rep.  687;  Taylor  v.  SnoWy 
47  Tex.  462;  26  Am.  Rep.  311. 

Time,  how  Computed:  Teucher  v.  Hiatt,  23  Iowa,  527;  92  Am.  Dec.  440. 
The  law  will  regard  fractious  of  a  day  when  important  in  the  settlement  of 
conflicting  interests:  CUbson  v.  Keyes,  112  Ind.  568;  Wood  v,  Lordier,  115 
Id.  519. 


Poole  v.  Northern  Pacifio  Eailboad  Company- 
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Railroad  Company  may  Prescribe  Rule  REQtnRiNO  All  Persons  be-^ 
FORE  Taking  Passage  on  its  passenger  trains  to  procure  tickets,  and  to 
exhibit  them  to  the  conductor  at  all  proper  times  to  entitle  them  to  ride» 
and  in  default  thereof  to  pay  an  additional  sum,  when  it  has  furnished 
the  necessary  conveniences  and  facilities  to  travelers  for  procuriDg. 
tickets. 

I»  Railroad  Company  has  Failed  or  Neglected  to  Fu-rnish  Travetjtk 
Opportunity  to  procure  a  ticket,  and  he  applies  for  passage  or  enters  it» 
passenger  train  without  having  such  ticket,  but  offers  to  pay  the  usual 
fare,  the  company  cannot  lawfully  reject  or  eject  him. 

Aky  Rule  or  Regulation  Which  Railroad  Company  has  Right  to 
Make  for  its  own  convenience,  or  the  management  of  the  business,  and 
which  the  public  are  bound  to  obey,  must  be  reasonable,  and  the  com- 
pany ia  bound  to  furnish  sdl  the  conveniences,  opportunity,  and  means 
necessary  to  comply  with  it.  Unless  it  does  this,  the  rule  is  unrea- 
sonable. 

Emmons  and  Emmons^  and  C.  M.  Idleman,  for  the  respondent. 

Dolph,  Bellinger,  Mallory,  and  Simon,  for  the  appellant. 

Lord,  C.  J.  This  was  an  action  to  recover  damages  for  the 
unlawful  expulsion  of  the  plaintiff  from  the  passenger-cars  of 
the  defendant.  After  issue  joined,  the  cause  was  tried,  and  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals  to  this  court. 

In  substance,  the  facts  certified  to  us  are  these:    On  the 
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thirteenth  day  of  August,  1885,  the  plaintiff  entered  the  cars  of 
the  defendant  at  Holbrook  station,  in  Multnomah  County,  in- 
tending to  go  to  Portland,  a  distance  of  thirteen  miles.  Hol- 
brook station  was  not  a  ticket-office,  nor  could  any  ticket  be 
procured  at  it,  nor  had  the  plaintiff  any  ticket.  When  the 
conductor  applied  to  the  plaintiff  for  his  ticket,  he  offered  and 
handed  to  the  conductor  fifty  cents,  and  the  conductor  told 
him  that  the  fare  when  paid  on  board  of  the  cars  was  seventy- 
five  cents,  twenty-five  of  which  would  be  refunded  to  the 
plaintiff  by  applying  to  any  ticket-office  of  defendant,  and  pre- 
senting a  rebate  check  which  he  would  issue  to  him.  The 
plaintiff  declined  to  pay  or  make  such  deposit  of  twenty-five 
cents,  and  thereupon  the  conductor  told  him  that  he  could  not 
proceed  on  the  train  unless  he  did  so.  The  plaintiff  then  told 
the  conductor  that  if  he  was  put  off  the  train  he  would  make 
the  company  pay  for  it,  whereupon  the  conductor  offered  to 
return  said  fifty  cents,  which  the  plaintiff  refused  to  accept 
and  the  conductor  then  left  the  same  on  the  seat  where  the 
plaintiff  was  sitting;  that  the  conductor  went  on  through  the 
train,  and  afterwards  returning,  again  demanded  said  twenty- 
five  cents,  and  informed  the  plaintiff  that  unless  he  paid  the 
same  he  would  have  to  get  off;  that  plaintiff  still  refused  to 
comply  with  the  request  of  the  conductor.  When  the  train 
reached  the  next  station  the  conductor  compelled  the  plaintiff 
to  leave  the  train;  that  after  plaintiff  left  the  cars,  the  con- 
ductor finding  the  fifty  cents  on  the  seat,  deposited  the  same 
for  safe-keeping  with  the  express  messenger  on  the  train. 

There  was  no  evidence  of  any  malice  on  the  part  of  the  de- 
fendant, or  any  of  its  agents,  or  of  any  assault  on  the  plaintiff, 
or  insult  offered  to  him,  other  than  the  fact  that  the  conductor 
put  his  hand  on  the  plaintiff's  arm,  and  in  a  quiet  and  orderly 
manner  requested  him  to  leave  the  train,  and  tlie  plaintiff,  be- 
lieving that  he  would  be  ejected  by  force  if  he  longer  refused, 
left  the  train.  After  being  thus  ejected  from  the  train  at  Lin- 
ton, the  plaintiff  not  being  able  to  procure  a  conveyance, 
walked  to  Portland,  a  distance  of  eight  miles,  and  afterwards, 
on  the  same  day,  met  the  conductor,  and  stated  that  he  bore 
no  malice  or  resentment  toward  him  personally,  but  considered 
that  he  was  obeying  instructions,  etc.  There  was  evidence 
tending  to  prove  that  the  defendant  had  for  a  long  time  in 
force  a  rule  and  regulation  providing  that  where  passengers 
got  aboard  of  the  defendant's  cars  without  having  procured 
tickets,  an  additional  sum  of  twenty-five  cents  to  the  regular 
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fare  would  be  demanded,  for  which  a  rebate  check  would  be 
Issued  to  the  passenger  so  entering  without  a  ticket,  which  re- 
bate check  would  entitle  the  holder,  upon  presentation  thereof 
at  any  ticket-oflBce  on  defendant's  line,  to  a  return  of  said 
twenty-five  cents,  and  that  this  rule  was  enforced  as  to  all 
passengers  getting  on  defendant's  train  without  tickets. 

Upon  this  state  of  facts,  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows:  "Where  a  railroad  company  de- 
mands of  a  passenger  getting  on  board  its  cars  without  a 
ticket  a  deposit  of  a  small  sum  in  addition  to  the  price  of  the 
ticket,  but  at  the  same  time  issues  to  such  passenger  what  is 
called  a  rebate  check  for  the  deposit,  which  entitles  the  holder 
to  a  return  of  the  money  so  deposited  by  applying  therefor  to 
any  ticket-office  of  the  company,  this  additional  sum  demanded 
on  deposit  required  is  not  additional  charge  of  fare." 

The  court  refused  to  give  this  instruction  as  asked,  but  gave 
the  same  in  modified  form  by  adding  as  follows:  "  But  such 
regulation,  applied  to  a  station  where  passengers  are  received 
but  no  tickets  sold  or  are  obtainable,  is  an  unreasonable  rule, 
and  the  demand  for  such  deposit,  under  such  circumstances, 
was  an  unlawful  demand." 

The  principle  stated  in  this  modification  involves  the  main 
question  to  be  decided.  There  are  certain  duties  which  a  rail- 
road corporation  assumes  in  consideration  of  the  franchise  con- 
ferred upon  it  by  the  state.  It  owes  to  the  public  the  duty  of 
providing  suitable  cars  for  passengers,  stations  and  depots  for 
taking  passage,  and  to  afford  proper  facilities  for  procuring 
tickets.  At  all  stations  along  the  line  of  the  road  at  which  it 
is  usual  for  passenger  trains  to  stop,  the  citizen  has  the  right 
to  enter  and  become  a  passenger  by  procuring  a  ticket  or  pay- 
ing his  fare.  For  its  own  safety  and  convenience  and  that  of 
the  public,  a  railroad  company  may  make  reasonable  rules 
and  regulations  for  the  management  of  its  business  and  the  ' 
conduct  of  its  passengers.  It  may  prescribe  as  a  rule,  and  re- 
quire all  persons,  before  taking  passage  on  its  passenger  trains, 
to  procure  tickets,  and  to  exhibit  them  to  the  conductor  at  all 
proper  times,  to  entitle  them  to  ride,  and  in  default  thereof, 
may  charge  an  additional  sum.  Such  a  rule  may  be  neces- 
sary for  its  own  protection  against  the  fraud  and  dishonesty  of 
its  agents  or  conductors,  and  to  avoid  the  inconvenience  of 
collecting  fares  upon  its  trains  in  motion,  while  it  imposes  no 
hardship  on  the  passenger.  Necessarily,  such  a  rule  and  its 
enforcement  plainly  implies  or  assumes  that  the  company  has 
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provided  the  proper  facilities  or  opportunity  for  travelers  to 
procure  tickets  to  enable  tbem  to  comply  with  such  regula- 
tion; and  when  it  has  furnished  proper  conveniences  and 
facilities  to  travelers  for  procuring  tickets,  the  rule  is  reason- 
able, and  works  no  hardship  or  inconvenience.  But  a  com- 
pany which  has  provided  a  station  without  a  ticket-office,  at 
which  its  passenger  trains  stop,  has  not  put  it  in  the  power  of 
the  traveler  to  comply  with  such  regulation,  and  it  would  be 
unreasonable  to  apply  it  to  him  when  he  tendered  the  usual 
fare. 

To  allow  a  railroad  company  to  enforce  a  rule  requiring 
passengers  to  procure  tickets  before  taking  passage,  and  in 
default  thereof  to  pay  an  additional  sum,  for  which  a  rebate 
check  is  issued,  when  the  company  has  furnished  no  ticket- 
office,  and  thus  make  it  impossible  for  the  traveler  to  procure 
a  ticket  and  to  comply  with  its  rule,  would  be  punishing  the 
traveler  for  its  dereliction  of  duty.  Such  a  rule,  as  applied 
to  such  a  station,  would  be  unreasonable,  vexatious,  and  op- 
pressive. Without  the  necessary  conveniences  or  facilities  for 
procuring  tickets,  the  traveler  cannot  be  in  fault,  nor  the 
spirit  or  equity  of  such  rule  violated;  for  such  a  rule  is  mani- 
festly only  reasonable  when  applied  to  stations  where  tickets 
may  be  procured.  To  hold  otherwise,  would  be  to  authorize 
the  company  to  require  of  the  passenger  to  do  that  which  the 
company  had  made  it  impossible  for  him  to  do,  and  then,  for 
failing  to  do  it,  to  pay  a  penalty  to  the  company.  If  it  has 
failed  or  neglected  to  furnish  the  traveler  the  opportunity  to 
procure  a  ticket,  and  he  applies  for  passage  or  enters  their 
passenger  trains  without  having  such  ticket,  but  offers  to  pay 
the  usual  fare,  the  company  cannot  lawfully  reject  or  eject 
him.  The  right  of  the  company  to  make  any  rule  or  regu- 
lation for  its  own  convenience,  or  the  management  of  its 
business,  which  the  public  are  bound  to  obey,  such  rule  or 
regulation  must  be  reasonable,  and  the  company  is  bound  to 
furnish  all  the  conveniences,  opportunity,  and  means  neces- 
sary to  comply  with  it.  Unless  it  does  this,  the  rule  is  un- 
reasonable. 

Upon  the  facts  as  presented  by  this  record,  there  was  no 
error  in  the  instruction  as  modified.  Nor  do  we  discover 
any  error  in  the  instruction  as  to  damages;  that  is,  that  the 
plaintiff  could  only  recover  for  the  actual  damages  which  he 
bad  sustained. 

The  judgment  must  be  affirmed. 
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Railroad  C!ompany  —  Bight  of  Coitductob  to  Uteot  Passeitoeb  for 
refusing  to  pay  extra  fare:  Atchison  etc.  R.  R.  Co.  y.  Oants,  38  Kan.  608;  6 
Am.  St.  Rep.  780,  and  cases  collected  in  note  794;  Texas  etc  R.  R.  Co.  v. 
Bond,  62  Tex,  442;  50  Am.  Rep.  532;  Bkmd  v.  SotOhern  Pacific  R.  R.  Co.,  55 
Cal.  590;  36  Am.  Rep.  50. 

Passenger  Unable  to  Purchase  Ticket  because  of  failure  of  railroad 
company  to  furnish  him  an  opportunity  to  do  so  may  pay  the  excess  de- 
manded on  the  train  under  protest,  and  recover  it  by  suit,  or  refuse  to  pay 
it,  and  hold  the  company  liable  in  damages  for  an  ejection:  Forsee  v.  Ala- 
bama  etc.  R.  R.  Co.,  63  Miss.  66;  56  Am.  Rep.  801. 

Railroad  Company  is  Entitled  to  Make  Rules  for  conducting  ita 
affairs,  if  they  be  reasonable,  not  conflicting  with  any  legal  liability,  and 
not  exempting  from  liability  for  negligence  or  improper  conduct:  N.  <fe.  W. 
R"y  Co.  V.  Wysw,  82  Va.  250. 


SOVERN    V,    YOEAN. 

[16  OBXaoN,  269.] 

At  Common  Law,  Findeb  of  Lost  Property  has  Valid  Claim  thereto 
against  all  the  world  except  the  true  owner,  and  was  bound  to  hold  it  for 
the  owner,  and  was  liable  for  misdelivery.  This  rule  is  modified  by  the 
provisions  of  the  Oregon  Code,  sees.  3707-3711. 

Strictly  Speaking,  It  is  only  Money  or  Goods  Which  have  been  Lost 
that  can  be  said  to  be  found.  And  lost  jjroperty  is  that  which  the  owner 
has  involuntarily  parted  with,  and  not  property  which  he  has  intention- 
ally concealed  for  safe-keeping  in  the  place  where  found. 

Money  or  Goods,  when  Found,  although  Owner  is  Unknown,  Which 
has  been  Hidden  in  the  earth  by  him  for  safe-keeping,  is  not  property 
of  which  he  has  iavoluntarily  parted  with  the  possession,  or  lost  prop- 
perty,  to  which  the  provisions  of  the  Oregon  statute  as  to  lost  property 
(Code,  sees.  3707-37 11)  are  applicable;  and  in  such  case,  if  the  finder  under- 
takes to  treat  or  deal  with  it  as  lost  property,  his  acts  thereby  will  not 
impair  the  title  of  the  true  oMTier,  or  defeat  his  right  to  recover  it. 

Id. — Where  One  Finds  Money  Hid  iu  the  earth,  and  the  surroundings 
evidence  that  it  was  intentionally  deposited  in  the  place  found  for  safe- 
keeping, but  the  finder,  not  knowing  to  whom  it  belonged,  and  there 
being  no  marks  on  it,  or  other  indication  by  which  the  owner  could  be 
known,  treats  it  as  subject  to  the  provisions  of  the  statute  as  to  lost 
property,  and  acting  in  good  faith,  pursuant  to  the  statute,  delivers  it  as 
therein  prescribed,  he  is  not  liable  for  a  conversion  of  the  money. 

/.  K.  Weatherford  and  L.  Bilyeu,  for  the  appellant. 

G.  B.  Dorris  and  H.  Y.  Thompson,  for  the  respondent. 

Lord,  C.  J.  This  was  an  action  of  trover,  brought  by  the 
plaintiff  as  administrator  against  the  defendant,  for  the  con- 
version of  two  certain  packages  of  money,  alleged  to  have 
been  the  property  of  the  deceased.  After  denying  the  facts 
thus  alleged,  the  defendant  set  up  as  a  defense  in  substance 
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these  facta:  That  at  the  time  alleged,  upon  the  premises 
owned  and  occupied  by  the  defendant,  one  Hugh  Gray  and 
one  Darwin  E.  Yoran  each  found  a  purse  of  money,  and  that 
they  delivered  said  packages  to  the  defendant  to  be  disposed 
of  according  to  law,  and  subject  to  their  claim  as  such  finders; 
that  the  defendant  as  such  holder  of  the  money,  in  compliance 
with  the  statutes  in  such  case,  did  give  the  required  notice  to 
the  clerk  of  the  county  by  posting  in  two  public  places,  and 
by  publication  in  the  Oregon  State  Journal,  etc.;  that  no 
owners  appeared  within  one  year  from  the  date  of  said  notice 
and  claimed  said  sums  of  money;  and  that  before  any  notice 
was  given  to  the  defendant  of  any  claim  to  the  same,  and  be- 
fore the  commencement  of  this  action,  in  compliance  with  the 
statutes  aforesaid,  did  deliver  to  the  county  treasurer  one  half 
of  said  money,  and  to  the  said  Gray  and  Yoran  the  other 
half;  that  said  sums  of  money  were  delivered  to  the  defend- 
ant as  bailee  of  said  finders,  and  that  he  delivered  that  por- 
tion to  which  each  was  entitled,  and  paid  over  to  the  treas- 
urer the  respective  sums  as  aforesaid,  etc. 

In  the  way  of  new  matter,  the  reply  alleged  that  the  de- 
ceased in  her  lifetime  placed  the  said  purses  in  the  places 
mentioned  for  safe-keeping,  and  that  she  owned  or  was  law- 
fully in  possession  of  said  premises  at  said  time,  and  that  said 
money  was  never  at  any  time  lost.  By  the  evidence  in  the 
bill  of  exceptions,  it  appears  that  the  money  in  controversy 
was  found  in  two  cans,  under  the  floor  in  the  barn,  and  that 
the  finders  were  two  boys,  who  thus  substantially  describe  the 
circumstances  of  the  finding. 

One  of  thera  testifies:  "There  was  one  plank  that  was  not 
nailed  down,  and  had  a  small  hole  in  it  as  though  the  rats  liad 
gnawed  it;  it  was  about  two  feet  long;  when  that  piece  of  floor- 
ing was  lifted  up,  Hugh  Gray  found  the  can  of  money.  We 
counted  it,  and  there  was  $925.85  in  gold  and  silver;  after- 
wards I  found  another  can  about  a  half  foot  from  the  one 
Hugh  Gray  found;  seemed  to  be  a  yeast-powder  can;  it  was 
alx>ut  five  inches  long,  and  had  in  it  one  thousand  dollars  in 
gold  coin.  I  took  the  money  to  my  father  and  handed  it  to 
him."  After  inquiring  of  the  boys  where  they  had  found  the 
money,  etc.,  the  defendant  testified:  "I  took  it  and  brought 
it  to  the  county  treasurer,  and  related  to  him  the  circum- 
stances, and  he  placed  it  in  hi.s  safe;  then  I  returned  home." 
And  in  describing  the  place  of  the  finding,  said:  "I  found 
that  a  plank  had  been  sawed  into  diagonally  to  form  a  miter 
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BO  it  would  not  drop  through,  and  a  little  pit  had  been  dug  six 
or  eight  inches  deep,  and  that  it  had  been  filled  with  chaflF  and 
hay  feed  in  the  manger  in  which  the  cans  had  been  placed.  I 
then  brought  the  money  to  the  treasurer's  safe  and  deposited 
it,  and  on  Monday  following  gave  the  notices,"  etc. 

The  court  instructed  the  jury,  among  other  things,  that  "  if 
the  defendant  was  proceeding  honestly  under  the  supposition 
that  the  money  was  lost  property,  it  would  not  of  itself  consti- 
tute conversion,  although  he  was  mistaken  about  the  facts  of 
the  money  being  lost,  and  in  his  attempt  to  proceed  in  refer- 
ence to  the  Jaw  of  lost  money,"  to  which  the  plaintiff  excepted. 

After  retiring  to  consider  their  verdict,  the  jury  returned 
with  this  result:  To  the  question:  "Was  Johanna  Goodchild 
at  the  time  of  her  death  the  owner  of  the  property  described  in 
the  complaint  in  this  action?"  Answer.  "Yes."  To  the 
question:  "Was  there  any  conversion  of  the  money  in  ques- 
tion by  the  defendant?"  Answer.  "No";  and  also  returned 
a  verdict  in  favor  of  the  defendant.  From  this  statement  it  is 
BuflBcient  to  say  that  the  contention  of  counsel  for  the  plaintiff 
was,  that  the  answer  of  the  defendant,  and  the  evidence  offered 
by  him,  establishes  in  law  conversion,  and  that  the  court 
should  have  instructed  the  jury  to  that  effect,  and  not  as 
above  stated.  They  proceed  upon  the  hypothesis  that  the 
money  was  not  lost,  but  intentionally  deposited  in  the  place 
mentioned  for  safe-keeping,  and  that  the  admitted  acts  of  the 
defendant  in  relation  thereto  were  inconsistent  willi  the  rights 
of  the  true  owner,  and  in  law  constituted  a  convers^n. 

Ever  since  the  decision  of  Lord  Chief  Justice  Pratt  in  Ar- 
mory V.  Delamirie,  1  Strange,  505,  it  seems  to  be  settled  law 
that  the  finder  of  lost  money  has  a  valid  claim  to  the  same 
against  all  the  world  except  the  true  owner,  and  generally  it 
may  be  said  that  the  place  in  which  it  is  found  creates  no  ex- 
ception to  this  rule.  "  But  property,"  said  Trunkey,  J.,  "  is 
not  lost  in  the  sense  of  this  rule  if  it  was  intentionally  laid  on 
a  table,  counter,  or  other  place  by  the  owner,  who  forgets  to 
take  it  away,  and  in  such  case  the  proprietor  of  the  premises 
is  entitled  to  retain  the  custody.  Whenever  the  surroundings 
evidence  that  the  article  was  deposited  in  its  place,  the  finder 
has  no  right  of  possession  against  the  owner  of  the  building  ": 
Ilamaker  v.  Blanchard,  90  Pa.  St.  379;  35  Am.  Rep.  664. 
Strictly  speaking,  it  may  be  said  that  before  a  thing  can  be 
found  it  must  have  been  lost;  and  property  which  the  owner 
has  simply  or  intentionally  laid  down,  or  deposited  in  some 
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place,  and  for  the  time  forgotten  where  it  was  left  or  put,  in 
legal  intendment  can  hardly  be  considered  as  lost.  "  The  loss 
of  goods  in  legal  and  common  intendment,"  said  Rees,  J.,  ''de- 
pends upon  something  more  than  knowledge  or  ignorance,  the 
memory  or  want  of  memory  of  the  owner  as  to  their  locality  at 
any  given  moment.  If  I  place  my  watch  or  pocket-book  un- 
der my  pillow  in  a  bed-chamber,  or  upon  a  table  or  bureau,  I 
may  leave  them  behind  me  indeed,  but  if  that  be  all,  I  cannot 
be  said  with  propriety  to  have  lost  them.  To  lose  is  not  to 
place  or  put  anything  carefully  and  voluntarily  in  the  place 
you  intend,  and  then  forget  it;  it  is  casually  and  involuntarily 
to  part  from  the  possession,  and  the  thing  is  then  usually 
found  in  a  place  or  under  circumstances  to  prove  to  the  finder 
that  the  owner's  will  was  not  employed  in  placing  it  there": 
Lawrence  v.  State,  1  Humph.  229;  34  Am.  Dec.  644. 

The  distinction  to  be  noted  is  between  the  cases  in  which 
the  thing  or  property  is  actually  lost,  and  those  in  which  it  is 
intentionally  left  or  deposited  in  its  place;  cases  in  which,  as 
Baron  Parke  said,  "the  taker  is  not  justified  in  concluding  that 
the  goods  were  lost,  because  there  is  little  doubt  he  must  have 
believed  that  the  owner  would  know  where  to  find  them  again, 
and  he  had  no  pretense  to  consider  them  abandoned  or  de- 
relict." Upon  the  theory  that  the  case  in  hand  is  parallel  in 
principle  with  the  class  last  named,  it  may  be  argued  that  the 
defendant,  being  the  owner  of  the  property  in  which  the  money 
was  deposited,  was  entitled  to  the  possession  as  against  the 
finders,  and  their  delivery  to  him  did  not  make  him  in  law 
bailee  for  them,  but  required  him,  as  was  said  in  McAvoy  v. 
Medina,  11  Allen,  548,  "to  use  reasonable  care  for  the  safe- 
keeping of  the  same  until  the  owner  shall  call  for  it,"  and  that 
when  he  undertook  to  treat  it  as  lost  property,  and  actually 
delivered  one  half  of  the  money  to  the  county  treasurer,  and 
the  other  half  to  the  finders,  he  acted  in  derogation  of  the  rights 
of  the  true  owner  by  the  exercise  of  dominion  over  it,  which 
rendered  him  answerable  in  trover  for  conversion. 

At  common  law,  the  finder  of  lost  property  was  bound  to 
hold  it  for  the  true  owner,  and  was  liable  for  misdelivery.  In 
Isaac!;  v.  Clark,  2  Bulst.  306,  Lord  Coke  says:  "When  a  man 
doth  find  goods,  it  hath  been  said,  and  so  commonly  lield,  that 
if  he  doth  dispossess  himself  of  them  by  this,  he  shall  be  dis- 
charged; l)Ut  this  is  not  so,  as  appears  by  12  E.,  4th  vol.,  13, 
for  he  which  finds  goods  is  bound  to  answer  him  for  them  who 
hath  the  property;  and  if  he  deliver  them  over  to  any  one, 
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unless  it  be  unto  the  right  owner,  he  shall  be  charged  for  them, 
for  at  the  first  it  is  in  his  election  whether  he  will  take  them 
or  not  into  his  custody,  but  when  he  hath  them  one  only  hath 
the  right  unto  them,  and  therefore  he  ought  to  keep  them 
safely;  if  a  man,  therefore,  which  finds  goods,  if  he  be  wise, 
he  will  then  search  out  the  right  owner  of  them,  and  so  deliver 
them  unto  him;  if  the  owner  comes  unto  him  and  demands 
them,  and  he  answers  him  that  it  is  not  known  unto  him 
whether  he  be  the  true  owner  of  the  goods  or  not,  and  for  this 
cause  he  refuseth  to  deliver  them,  this  refusal  is  no  conversion, 
if  he  do  keep  them  for  him." 

The  duty  of  the  finder  to  ascertain  who  is  the  true  owner 
before  he  makes  a  delivery,  and  his  liability  in  case  of  misde- 
livery, is  here  clearly  stated.  But  our  statute,  as  we  shall 
presently  see,  has  innovated  this  rule,  and  the  finder,  after  do- 
ing the  things  prescribed  for  the  purpose  of  ascertaining  the 
true  owner,  is  required,  after  the  expiration  of  a  year,  to  turn 
over  one  half  to  the  county,  and  entitled  to  keep  the  other  half 
of  such  lost  property;  and  in  case  of  neglect  or  failure  to  do 
so,  the  county  may  bring  an  action  against  such  finder  to  re- 
cover the  same.  So  that  if  the  owner  should  afterwards  ap- 
pear, such  acts  upon  the  part  of  the  finder,  done  in  pursuance 
of  law,  would  not  render  him  liable  for  conversion.  Nor  at 
common  law,  "if  the  owner  comes  unto  him  and  demands 
them,"  and  he  does  not  know  him,  and  for  this  reason  refuses 
to  deliver  such  lost  property  to  him,  is  his  refusal  a  conver- 
sion ?  In  such  case,  acting  in  good  faith  and  with  fairness, 
his  mistake  cannot  be  urged  against  him,  and  will  not  render 
him  liable  in  trover. 

In  some  important  particulars,  the  facts  of  the  case  in  hand 
are  more  akin  to  what  is  known  as  treasure-trove.  That  is, 
"where  any  money  is  found  hid  in  the  earth,  but  not  lying  on 
the  ground,  and  no  man  knows  to  whom  it  belongs."  Now, 
the  surrounding  facts  indicate  that  the  money  was  intention- 
ally deposited  in  the  place  where  found,  for  concealment. 
Until  after  the  money  was  distributed  as  stated,  the  owner  was 
unknown.  So  that  during  the  possession  of  the  defendant 
there  was  present  all  the  elements  constituting  treasure-trove. 
There  was  the  hiding,  the  secrecy,  that  unknown  owner,  in  fact, 
dead  owner  and  unknown  representatives.  It  is  only  when  the 
owner  appears  or  is  shown  that  the  title  of  the  king  vanishes 
as  heir  to  him  who  was  presumed  to  be  dead;  in  a  word,  when 
the   owner   is   made    known,  it  ceases  to   be    treasure-trove. 
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But  while  that  fact  lies  hid,  while  the  case  stands  of  money 
found  hid  in  the  earth,  and  the  owner  unknown,  after  diligent 
search,  and  the  finder  treats  the  property  as  treasure-trove,  and 
then  afterwards  the  owner  appears,  the  only  effect  is  to  destroy 
the  character  of  such  property  as  treasure-trove,  and  thus  de- 
feat the  title  of  the  king  or  sovereign;  but  it  does  not  render 
the  finder  liable  for  conversion.  His  mistake,  if  such  it  may 
be  called,  like  the  refusal  of  the  finder  to  deliver  on  demand 
lost  property  when  the  owner  is  unknown  to  him,  is  no  con- 
version, for  he  is  justified  in  his  conduct  at  the  time  in  treat- 
ing it  as  treasure-trove,  by  the  presence  of  all  the  elements 
whicli  constitute  it  such. 

The  record  shows  that  the  defendant  bought  the  property  at 
an  administrator's  sale,  and  entered  into  possession,  and  while 
thus  in  possession,  the  boys  found  the  money  in  the  manner 
and  under  the  circumstances  already  stated.  It  was  delivered 
by  them  to  the  defendant  as  their  agent  or  bailee  for  the  pur- 
pose of  ascertaining  its  owner.  Neither  he  nor  they  knew  who 
the  owner  was,  nor  was  there  any  marks  on  the  money  or  other- 
wise by  which  the  owner  could  be  known.  What  was  the  de- 
fendant to  do  ?  Here  was  money  evidently  deposited  for  con- 
cealment found  upon  his  premises,  and  the  owner  of  it  un- 
known. Our  statute  provides  that  "if  any  person  shall  find 
any  money,  etc.,  and  if  the  owner  thereof  is  unknown,  such 
person  shall,  within  five  days  after  finding  such,  give  notice 
thereof  in  writing  to  the  county  clerk,  and  also  cause  a  notice 
thereof  to  be  posted  in  two  public  places,"  etc.  And  if  the 
amount  found  exceed  fifteen  dollars,  he  "  shall,  in  addition  to 
the  preceding  requirements,  within  fifteen  days,  etc.,  cause  no- 
tice thereof  to  be  published  in  a  newspaper  printed  in  the 
county,  etc.,  and  if  no  person  shall  appear  to  claim  the  same, 
etc.,  within  two  months,  he  shall  procure  the  appraisal  thereof 
by  a  justice  of  the  peace,"  etc.;  and  further,  "if  the  owner  of 
such  lost  money,  etc.,  appear  within  one  year  after  notice  given, 
etc.,  and  make  out  his  right  thereto,  he  shall  have  restitution, 
etc.;  but  if  such  owner  shall  not  appear  within  one  year,  then 
the  finder  shall  pay  one  half,  after  deducting  all  legal  charges, 
to  the  treasurer  of  the  county,  etc.,  and  in  case  of  neglect  to  do 
BO  on  demand,  '  after  the  expiration  of  the  year,'  the  same  may 
be  sued  for  by  the  county":  Code,  sees.  3708-3710. 

The  defendant,  not  knowing  to  whom  the  money  belonged, 
and  there  being  no  marks  or  other  indicia  by  which  the 
owner  could  be  ascertained,  treated  the  money  as  subject  to 
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the  provisions  of  this  statute.  The  language  of  the  first  sec- 
tion is,  that  "  if  any  person  shall  find  any  money  or  goods^ 
and  if  the  owner  of  it  be  unknown,  such  person  shall,"  etc. 
This  seems  to  have  been  interpreted  to  mean  that  when  money 
or  goods  is  found,  and  the  owner  of  it  is  unknown,  it  applies 
as  well  to  money  or  goods  hidden  in  the  earth  which  had  been 
found  and  whose  owner  was  unknown  as  to  lost  property. 
Taking  this  section  alone,  it  might  be  argued  that  the  intent 
is  to  treat  property,  hidden  and  found  as  lost  property  when 
the  owner  is  unknown,  or  to  put  them  on  the  same  footing.  In 
a  word,  that  it  contemplates  that  he  who  "  finds"  must  neces- 
sarily have  had  no  knowledge  of  the  existence  of  such  money 
or  goods  until  found,  and  the  owner  of  which  is  unknown,  and 
that  as  to  such  person,  whether  the  money  or  goods  be  lost  or 
hidden,  it  occupies  the  same  relation  as  to  him,  and  could  not 
have  come  into  his  possession  except  by  finding;  and  conse- 
quently, money  or  goods  when  found  may  include  money  or 
goods  hidden  in  the  earth  or  lost  upon  it;  and  in  either  case, 
if  the  owner  be  unknown,  the  section  cited  is  broad  enough  to 
cover  either  case. 

In  this  view,  if  money  be  hidden  in  the  earth  for  safe-keep- 
ing, unless  the  owner  put  some  marks  or  other  indicia  upon  it 
by  which  he  may  be  identified  or  made  known,  the  finder 
would  be  justified  in  treating  it  as  lost  property.  But  this 
construction  is  hardly  tenable,  for  strictly  speaking  it  is  only 
money  or  goods  which  have  been  lost  that  can  be  said  to  be 
found,  and  the  succeeding  provisions  of  the  statute  make  it 
plain  and  beyond  all  doubt  that  the  statute  was  only  intended 
to  apply  to  lost  money  or  goods,  which,  as  we  have  seen,  is 
property  that  the  owner  has  casually  or  involuntarily  parted 
with,  and  not  property  which  the  surroundings  evidence  that 
the  owner  deposited  intentionally  in  the  place  where  found,  for 
safe-keeping.  As  the  efiect  of  this  statute  is  to  innovate  the 
common-law  rule  in  destroying  the  title  of  the  owner  of  lost 
property  after  a  certain  period,  upon  compliance  with  its  pro- 
visions, it  certainly  ought  not,  by  construction  or  otherwise,  to 
be  extended  to  cases  which  do  not  plainly  come  within  its 
purview,  or  other  than  those  which  upon  the  facts  are  properly 
denominated  lost  property.  Money  or  goods,  therefore,  when 
found,  although  the  owner  is  unknown,  which  has  been  hidden 
in  the  earth  by  him  for  pafe-keeping,  is  not  property  of  which 
he  has  involuntarily  parted  with  the  possession,  or  lost  prop- 
erty, to  which  the  statute  applies;  and  in  such  case,  if  the 
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finder  undertakes  to  treat  or  deal  with  it  as  loet  property,  his 
acts  thereby  will  not  impair  the  title  of  the  true  owner  or 
defeat  his  right  to  recover  it.  But  did  the  act  of  the  defend- 
ant in  thus  treating  the  money  constitute  conversion? 

It  must  be  admitted  that  prior  to  the  distribution  of  the 
money  according  to  the  statute,  all  the  acts  of  the  defendant, 
by  advertisement  and  otherwise,  were  done,  not  in  derogation 
of  the  rights  of  the  owner,  but  to  ascertain  who  was  such 
owner,  and  for  the  purpose  of  satisfactory^ proof  of  delivering 
his  property  to  him.  As  these  means  failed  to  ascertain  to 
whom  the  money  belonged,  and  there  being  no  clew  by  any 
marks  to  its  ownership,  upon  the  assumption  that  the  statute 
governed  in  the  premises,  and  that  the  finders  would  be  liable 
to  suit  unless  distributed  according  to  its  provisions,  the  de- 
fendant for  them  delivered  one  half  to  the  county  and  the  other 
half  to  the  finders.  In  doing  this,  he  asserted  no  right  or  title 
of  himself  or  them  to  the  money,  nor  any  as  against  the  owner 
or  his  representatives,  who  were  unknown;  but  he  acted  in 
good  faith,  upon  the  mistaken  assumption  that  the  law  re- 
quired him  or  those  for  whom  he  acted  to  do  what  was  done. 
The  defendant  did  not  assume  the  right  to  dispose  of  the  prop- 
erty, nor  to  assert  any  dominion  over  it  by  virtue  of  any  claim 
of  title  of  his  own  or  the  finders,  and  consequently  there  was 
no  conversion,  nor  any  prejudice  to  the  rights  of  the  plaintiff 
by  the  instruction  complained  of. 

The  judgment  must  be  affirmed. 


Lost  Pbopertt,  finding  of  in  shop  or  store,  etc. ;  See  McAvoy  v.  Medina,  11 
Allen,  548;  87  Am.  Dec.  733,  and  note  735;  Kincaid  v.  Ealon,  98  Mass.  139; 
93  Am.  Dec.  142. 

Right  of  Finder  of  Lost  Property:  Durfeex.  Jones,  U  R.  I.  588;  23 
Am.  Rep.  528,  aud  note  531;  Livennore  v.  Wliitc,  74  Me.  452;  43  Am.  Rep. 
600;  Tancil  v.  Seaton,  28  Gratt.  GDI;  2G  Am.  Rep.  380;  llamakvr  v.  Blanch- 
ard,  90  Pa.  .St.  377;  3.')  Am.  Rep.  004;  Do'cen  v.  Suill-:!,).  G2  lud.  281;  30 
Am.  Rep.  172. 
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Brenner  v.  Alexander. 

ri6  Obboom,  849.J 

BnouTOR  AND  Administrator.  —  At  Common  Law,  General  Judgment 
AGAINST  Executor,  who  did  not  plead  plene  administravit  or  jrrceter,  ia 
conclusive  evidence  of  assets  in  a  second  action  of  debt  suggesting  a 
devastavit,  the  only  qualification  being  that  a  matter  arising  subsequent 
to  the  former  action,  showing  a  destruction  of  the  assets,  or  removal  of 
them  from  the  hand  of  the  executor  without  fault,  may  be  set  up. 

Pabtt  can  Come  into  Court  of  Equity  for  Relief  after  judgment  at 
law  only  when  he  has  been  deprived  of  a  legal  right  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  or  fault  on  his  part.  And  it  is  in- 
dispensable  in  founding  a  right  to  such  relief  that  an  executor  or  admin- 
istrator exhibit  a  case  free  from  negligence  or  misconduct  on  his  part. 

Executor  or  Administrator,  Who,  Believing  that  He  has  Assets 
Sufficient  for  the  payment  of  all  debts,  suffers  judgment  to  be  en- 
tered against  him,  will  be  relieved  in  equity  if  the  assets  become  insuffi- 
cient through  an  unexpected  depreciation  of  their  value,  for  the  reason 
that  the  defense  arises  subsequently  to  the  judgment,  and  without  fault 
on  his  part;  but  if  he  confesses  judgment  against  himself  for  a  debt  of 
his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  hands, 
and  it  appears  afterwards  that  the  assets  are  insufficient  to  satisfy  it,  he 
will  not  be  relieved  in  equity  against  the  judgment. 

Hewitt  and  Bryant,  and  W.  R.  Bilyeu,  for  the  respondent. 

/.  K.  Weatherford,  for  the  appellant. 

Lord,  C.  J.  This  is  a  suit  in  equity  to  enjoin  the  defendant 
from  issuing  an  execution  upon  a  judgment  recovered  by  him 
against  the  plaintiflF. 

The  facts  are  briefly  these:  The  plaintiff  was  the  adminis- 
trator  of  the  estate  of  Henry  Isley,  deceased,  and  while  such^ 
the  defendant  presented  a  claim  against  said  estate  for  the 
sum  of  $846.45,  which  was  disallowed;  that  there  came  inta 
his  hands  from  all  sources  the  sum  of  $1,456.98,  and  the  same 
was  the  total  assets  of  said  estate;  that  there  was  presented, 
and  by  him  examined  and  allowed,  claims  against  the  said 
estate  amounting  in  the  aggregate  to  the  sum  of  $876.72,  and 
that  all  of  said  claims  have  been  paid  in  full  of  said  assets; 
that  the  defendant  brought  an  action  against  the  plaintiff,  as 
administrator  aforesaid,  to  recover  the  amount  of  said  claim 
disallowed,  and  in  his  complaint,  among  other  things,  alleged 
that  the  plaintiff  had  in  his  hands  assets  applicable  to  the 
payment  of  said  claim,  and  sufficient  to  pay  the  same,  but 
that  he  refused  to  apply  the  same  thereon;  that  at  the  time 
the  plaintiff  filed  his  answer  in  said  action  as  such  adminis- 
trator, he  had  in  his  hands  money  over  and  above  the  pay- 
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tnent  of  all  claims  against  said  estate,  about  the  sum  of 
$166.26;  that  belonging  to  said  estate  was  a  note  appraised  at 
$127.38,  and  real  estate  appraised  at  $700,  making  a  total, 
according  to  appraised  value,  of  $993.64,  which  the  plaintiff 
then  believed  was  reasonably  worth  that  sum,  and  that  he 
would  realize  that  amount  for  it,  and  that  the  same  would  be 
sufficient  to  pay  the  defendant's  claim  in  full;  that  at  the 
time  this  plaintiff  filed  his  answer  to  said  complaint,  his  best 
knowledge  and  belief  was,  that  said  allegation  was  true,  and 
that  he  could  not  truthfully  deny  the  same,  and  through  mis- 
take as  to  the  true  valuation  of  said  property  then  in  his 
hands,  and  relying  upon  the  appraised  valuation  thereof,  did 
not  deny  said  allegation;  that  judgment  was  recovered  against 
him  on  account  of  said  claim  against  said  estate  for  the  sum 
of  $652.62,  and  costs,  taxed  at  $154.84,  which  said  judgment 
was  rendered  against  this  plaintiff  personally,  and  not  as  such 
administrator,  and  the  same  was  docketed;  that  plaintiff  has 
paid  said  costs  and  $424  on  the  judgment,  and  that  there 
now  remains  on  such  judgment  the  sum  of  $280  unpaid;  that 
by  order  of  the  county  court,  this  plaintiff  had  sold  said  real 
estate  as  by  law  required,  to  the  highest  bidder,  for  the  sum 
of  $424,  and  that  the  same  was  approved  and  confirmed,  and 
a  deed  executed  therefor;  that  the  necessary  expenses  of  ad- 
ministration amounted  to  the  sum  of  $200,  no  part  of  which 
has  been  paid;  that  the  defendant  now  threatens  to  cause  a 
writ  of  execution  to  be  issued  on  said  judgment  against  the 
real  and  personal  property  of  the  plaintiff,  and  will,  unless 
restrained,  levy  upon  the  same,  etc.;  wherefore  he  asks  a  de- 
cree perpetually  enjoining  the  defendant  from  enforcing  the 
same,  etc. 

The  defendant  appeared  and  demurred  to  the  complaint,  on 
the  grounds  that  the  court  was  without  jurisdiction,  and  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  The  court  overruled  the  demurrer,  and  judg- 
ment was  rendered  for  the  plaintiff,  from  which  this  appeal  is 
brought.  Section  1135,  Oregon  Code,  provides  that  the  effect 
of  a  judgment  or  decree  against  an  executor  or  administrator 
on  account  of  a  claim  against  the  estate  of  his  testator  is  only 
to  establish  the  claim,  as  if  it  had  been  allowed  by  him,  so  as 
to  require  it  to  be  satisfied  in  the  course  of  administration, 
unless  it  appears  that  the  complaint  alleged  assets  in  his 
hands  applicable  to  the  satisfaction  of  such  claim,  and  that 
Buch  allegation  was  admitted,  or  found  to  be  true,  in  which 
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case  the  judgment  or  decree  may  be  enforced  against  such 
executor  or  administrator. 

The  contention  of  the  plaintiff  admits  th;;  regulnrity  and 
validity  of  the  judgment  obtained  against  him,  and  that  by 
his  admission  of  assets  as  alleged,  his  personal  liability 
thereon;  but  he  seeks  to  avoid  the  eflfect  of  such  judgment, 
and  to  restrain  its  enforcement,  on  the  ground  that  he  was 
mistaken,  or  miscalculated  as  to  the  value  or  sufBciency  of 
such  assets  to  liquidate  such  claim.  Nor  is  it  disputed,  if  the 
plaintiff  had  chosen  to  deny  the  allegations  intended  to  fix 
his  personal  liability,  in  the  event  the  claim  was  established 
against  the  estate,  unless  upon  the  proof  submitted  the  jury 
found  otherwise,  but  that  he  would  have  only  been  required 
by  the  judgment  to  satisfy  it  in  the  course  of  administration. 
Satisfied,  however,  in  his  own  mind  that  he  would  realize  a 
Bufl5cient  sum  out  of  the  assets  in  his  hands  to  liquidate  the 
claim,  the  facts  indicate  that  he  preferred  to  rely  upon  his 
own  judgment,  and  incur  the  risk  of  individual  miscalcula- 
tion, than  to  put  in  issue  such  allegation,  and  thereby  compel 
the  proof  of  the  same.  His  admission,  therefore,  obviated 
any  evidence  to  that  efiect,  and  operated  the  same  as  if  such 
allegation  had  been  found  to  be  true,  thus  authorizing  the 
court  to  render  the  judgment  fixing  his  personal  liability 
thereunder.  A  like  principle  prevailed  at  common  law.  A 
general  judgment  against  an  executor  who  did  not  plead 
plene  administravit  or  praeter  is  conclusive  evidence  of  assets 
in  a  second  action  of  defendant  suggesting  a  devastavit,  the 
only  qualification  being  that  a  matter  arising  subsequent  to 
the  former  action,  showing  a  destruction  of  the  assets,  or  re- 
moval of  them  from  the  hands  of  the  executors  without  his 
fault,  may  be  set  up:  Tremmier  v.  Thompson,  19  S.  C.  252. 
"  This  proceeds,"  said  the  court  in  that  case,  "  on  the  ground 
that  the  action  being  against  the  executor  for  a  debt  of  the 
testator  has  embraced  in  it  two  distinct  allegations,  both  of 
which  are  necessary  to  his  recovery:  first,  that  the  testator 
owed  the  debt;  and  second,  that  the  executor  had  assets  to 
pay  it,  whether  this  latter  is  or  is  not  expressly  alleged  in  the 
complaint.  The  executor  has  the  right  to  resist  both  allega- 
tions. He  may  plead  plene  administravit;  indeed,  he  must  do 
so,  at  the  peril  of  having  it  concluded  against  him  by  default 
or  confession  that  he  has  assets.  This  conclusion  rests  upon 
the  doctrine  of  that  kind  of  estoppel  known  as  res  adjudicata, 
that  a  party  having  the  opportunity  in  an  action  to  make  a 
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defense,  and  does  not  do  so,  is  precluded  from  doing  so  after- 
wards." As  the  plaintiff  in  this  suit  was  not  precluded  from 
making  his  defense  in  the  action  at  law,  but  by  his  admission 
authorized  the  judgment  rendered,  he  cannot  now  invoke  the 
aid  of  equity  to  set  it  aside,  unless  he  has  been  deprived  of 
some  legal  right  by  fraud,  accident,  or  mistake.  *'  A  party," 
said  the  chancellor  in  Glenn  v.  Maguire,  3  Tenn.  Ch.  696, 
"can  come  into  this  court  for  relief  after  a  judgment  at  law 
only  when  he  has  been  deprived  of  a  legal  right  by  fraud, 
accident,  or  mistake,  unmixed  with  negligence  or  fault  on  his 
part":  Kearney  v.  Smith,  3  Yerg.  127;  21  Am.  Dec.  650; 
Thurmond  v.  Durham,  3  Yerg.  98.  This  court  has  no  power 
to  supervise  the  proceedings  of  a  court  of  law,  nor  to  correct 
its  irregularities:  Thompson  v.  Meek,  3  Sneed,  271;  Bissell  v. 
Bozman,  2  Dev.  Eq.  160.  While,  therefore,  courts  of  equity 
to  prevent  injustice  may  interfere  and  afford  relief,  it  is  in- 
dispensable in  founding  a  right  to  such  relief  that  the  exec- 
utor or  administrator  exhibit  a  case  free  from  negligence  or 
misconduct  on  his  part. 

It  sometimes  happens  that  the  assets  in  his  hands  are  de- 
stroyed or  depreciated  by  circumstances  over  which  he  has  no 
control,  or  that  a  deficiency  arises  by  the  payment  of  claims 
in  full,  and  subsequently  other  claims,  unknown  at  the  time, 
turn  up,  and  require  to  be  paid,  or  there  occurs  some  mistake 
of  fact,  originating  in  ignorance  or  forgetfulness,  or  the  belief 
in  the  existence  of  a  thing  which  does  not  exist,  material  to 
the  transaction;  and  in  all  such  cases,  if  he  has  acted  in  entire 
good  faith,  and  his  conduct  is  free  from  negligence,  equity  will 
interpose  and  afford  relief  from  the  inequitable  loss  or  injury 
which  otherwise  would  befall  him:  Story's  Eq.  Jur.,  sees.  90, 
140;  Freeman  on  Judgments,  sec.  505;  High  on  Injunctions, 
Bees,  144,  165, 179, 191.  So  that  an  administrator  who,  believ- 
ing that  he  has  assets  suflBcient  for  the  payment  of  all  debts, 
suffers  judgment  to  be  entered  against  him,  will  be  relieved  in 
equity,  if  the  assets  become  insuflQcient  through  an  unexpected 
depreciation  of  their  value.  The  reason  is,  that  the  defense 
arises  subsequently  to  the  judgment,  and  without  any  fault  of 
the  administrator.  So,  too,  if  the  act  done  or  judgment  suf- 
fered be  made  under  a  mistake  or  in  ignorance  of  a  material 
fact,  and  without  fault  on  his  part,  it  is  relievable  in  equity. 
But  if  an  executor  confesses  judgment  against  himself  for  a 
debt  of  his  testator,  upon  a  miscalculation  of  the  amount  of 
assets  in  his  hands,  and  it  appears  afterwards  that  the  assets 
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are  insufl&cient  to  satisfy  it,  he  will  not  be  relieved  in  equity 
against  the  judgment:  Freelands  v.  Royall,  2  Hen.  &  ^I.  575. 
In  that  case,  Roane,  J.,  said:  "Unless  we  say  that  it  is  not 
competent  for  an  executor  to  admit  assets  and  confess  an  un- 
qualified judgment,  we  cannot  interfere  in  the  case."  Flem- 
ing, J.,  said:  "This  appears  to  be  a  hard  case,  but  it  seems  to- 
have  arisen  from  their  own  miscalculation  as  to  the  sufficiency 
of  the  assets  in  their  hands  to  discharge  the  debt,  and  not  from 
a  misconception  on  the  effect  of  their  waiving  their  plea  of  fully 
administered,  and  confessing  an  unconditional  judgment." 

The  case  in  hand  is  much  stronger  on  its  facts.  The  de- 
fendant had  presented  his  claim  to  the  plaintiff  for  allowance, 
and  he  had  rejected  it.  There  was  no  alternative  left  the  de- 
fendant but  to  bring  his  action  to  establish  the  validity  of  his 
claim,  and  secure  his  right  to  its  payment  in  the  due  course 
of  administration,  and  in  this  connection,  the  law  gave  him 
the  right  to  allege  and  prove  in  that  action,  and  the  plaintiff 
to  admit  or  deny,  and  compel  proof,  that  the  plaintiff,  as  such 
administrator,  had  assets  in  his  hands  applicable  to  the  pay- 
ment of,  and  sufficient  to  satisfy,  such  claim.  Cognizant  of 
the  legal  consequences  of  his  act,  he  admitted  the  allegation, 
and  rendered  proof  of  it  unnecessary,  and  judgment  was  ren- 
dered against  him  for  the  amount  of  such  claim  as  the  statute 
directs. 

There  is  no  pretense  that  the  property  depreciated  in  value 
in  consequence  of  some  unexpected  circumstance,  or  that  the- 
plaintiff  was  ignorant  of  any  material  fact  in  respect  to  such 
assets,  only  that  he  miscalculated  or  blundered  in  his  judg- 
ment of  their  value,  as  measured  by  the  sale  subsequently 
made,  and  that  he  ought,  therefore,  to  be  relieved  from  the 
consequences  of  his  own  solemn  admission,  made  of  record, 
and  which  deprived  the  defendant  of  the  right  to  prove  the 
truth  of  his  allegation.  There  was  no  loss  of  property  or  de- 
preciation from  any  cause  of  its  value;  it  was  the  same  at  the 
time  of  the  sale  as  it  had  been  when  the  estimate  of  its  value 
was  gauged  by  the  plaintiff,  and  admitted  to  be  sufficient  to 
liquidate,  the  defendant's  claim.  Nor  was  there  any  fact 
which  exists  now,  but  of  which  he  was  ignorant  then,  that  in- 
fluenced his  calculation  of  value,  and  induced  his  default.  He 
acted  from  the  suggestions  of  his  own  mind,  and  took  upon 
himself  the  choice  of  his  own  plea,  and  necessarily  the  legal 
consequence  resulting  therefrom.  It  may  have  been  injudi- 
cious and  ill-advised,  but  courts  of  equity  cannot  relieve  par- 
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ties  from  the  consequences  of  such  acts.  It  must  he  said,  also, 
that  other  claims  have  heen  paid  in  full,  and  the  defendant, 
relying  upon  the  judgment  ohtained,  has  not  looked  to  the 
estate  for  its  payment,  and  now,  long  after  the  rendition  of 
such  judgment,  the  plaintiff  says  he  miscalculated  the  assets, 
and  acted  injudiciously  in  making  the  admission  of  record, 
asks  that  he  be  relieved  of  its  consequences.  We  do  not  think 
we  have  the  power  in  equity,  on  the  case  made,  to  do  it. 
The  judgment  must  be  reversed,  and  the  bill  dismissed. 

JuDOMENT  AQAINST  ADMINISTRATOR,  Sufficiency  of  as  to  form:  Ouice  v.  Sel- 
lers, 43  Miss.  62;  6  Am.  Rep.  476.  Judgment  against  is  not  binding  on  sue- 
ceeiliug  administrator  de  bonis  n<m:  O raves  v.  Flowers,  61  Ala,  402;  23  Am. 
Rep.  555. 

Jddqment,  ESqcitable  Relief  against,  and  when  refused  or  granted: 
Gregory  v.  Ford,  14  Cal.  138;  73  Am.  Dec.  639;  Mclndoe  v.  Ilazelton,  19  Wis. 
667;  88  Am.  Dec.  701;  OoUv.  Bailey,  44  111.  491;  92  Am.  Dec.  190;  Jlibbard 
V.  Eastman,  47  N.  11.  507;  93  Am.  Dec.  467;  Litchfield's  Appeal,  28  Conn.  127; 
73  Am.  Dec.  662.  A  court  of  equity  will  correct  a  decree  entered  by  con- 
sent, when  the  consent  was  given  by  mistake,  though  the  mistake  was  made 
by  only  one  of  the  parties  consenting:  Vincent  v.  MatUiews,  16  R.  I.  609;  but 
mistakes  of  law  in  decrees  will  not  be  so  corrected:  Knoz  v.  Moser,  72  Iowa, 
154;  Hicks  v.  Goody,  49  Ark.  426;  Shnver  v.  Oarriaon,  30  W.  Va.  467. 


BUNNBMAN    V,  WaGNER. 

[16  ObIOON,  433.] 

Attaohmknt.  —  Upon  Givino  the  Statutory  Bond  to  Rsuum  Prop* 
krtt  from  Attaohhent,  the  attachment  is  dissolved,  and  the  •otion 
proceeds  to  judgment  in  personam. 

Attachment.  —  Dkatu  ov  a  Defendant  after  the  Writ  has  buv 
Levied,  and  a  statutory  bond  given  for  the  release  of  the  property,  doet 
not  discharge  the  sureties  on  such  bond  from  liability. 

Whether  the  In.strcmext  Given  to  Procure  the  Release  of  an  At- 
tachment IS  A  Bond  or  an  Undertaking  is  Immaterial. — An  ac- 
tion brought  upou  the  former  instrument  is  governed  by  the  same 
principles  aa  if  brought  upon  the  latter. 

If  Creditor  Voluntarily  Consents  to  Dissolve  Attachment  levied 
upon  the  goods  of  his  debtor,  and  relinquishes  his  lien  at  the  request  of 
any  one,  the  promise  of  such  person  to  pay  the  debt  thus  secured  is  made 
upon  a  valid  consideration.  The  surrender  of  the  lien  being  a  detriment 
to  the  creditor  is  a  sufficient  consideration  for  the  promise,  but  to  enforce 
«ach  promise  or  engagement,  it  is  indispensable  that  it  be  in  writing. 

Ukdertakino  in  Wkiting,  whereby  One  Promises  and  Agrees  to  pay 
the  amount  of  any  judgment  which  the  plaintiff  might  recover  against 
the  defendant  in  an  action,  is  founded  upon  a  valid  legal  consideration 
which  the  defendant  receives  by  the  surrender  of  the  property  attached 
in  the  action,  and  such  undertaking  is  good  as  a  common-law  obligation. 
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Bonds  Intended  to  be  Givbn  in  Compliance  with  Statutes,  although 
not  so  given,  if  entered  into  volnntarily,  and  founded  upon  a  valid  consid- 
eration, and  not  in  violation  of  public  policy  or  contravening  any  stat- 
ute, will  be  enforced  by  common-law  remedies. 

Bond  or  Undertaking  Given  to  Obtain  Release  of  property  seized  upon 
attachment  is  not  rendered  invalid  by  irregularities  in  making  such  at* 
tachment.  The  undertaking  having  served  its  purpose  to  secure  tha 
release  of  the  property  attached,  liability  thereon  will  not  be  defeated 
by  irregularities  in  making  the  attachment, 

It  is  not  Essential  that  Complaint  Set  out  all  the  facts  which  aathor- 
ize  the  issuing  of  an  attachment. 

Noland  and  Dorria,  for  the  respondents. 

Fulton  Brothers^  for  the  appellant. 

Lord,  C.  J.    This  is  an  action  on  an  undertaking.    The 

facts  are,  that  the  plaintiffs  brought  an  action  against  the  firm 
of  Dipascuale  and  Sanginetti  for  goods  sold  and  delivered  to 
them,  and  levied  an  attachment  on  the  property  of  the  de- 
fendant Dipascuale,  Subsequently  an  undertaking  was  given 
by  the  defendant,  Max  Wagner,  as  surety,  and  the  plaintiffs 
released  the  property  and  turned  it  over  to  the  said  Dipascu- 
ale. Before  the  action  came  to  trial,  Dipascuale  died,  and 
Louis  Nelson,  a  creditor,  was  appointed  administrator  of  the 
estate,  who  was  substituted  in  the  action  for  the  defendant 
Dipascuale,  and  an  amended  complaint  was  filed,  and  in  due 
time  judgment  by  default  was  taken  in  such  action  against 
Nelson,  as  such  administrator,  and  Sanginetti.  This  judg- 
ment not  having  been  paid,  the  plaintiffs  brought  this  action 
on  the  undertaking  given  as  aforesaid.  A  demurrer  was  filed, 
which,  being  overruled,  the  defendant  answered  by  a  specific 
denial  of  the  facts  alleged,  and  issue  being  thus  joined,  the 
trial  was  proceeded  with  before  the  court  by  consent,  and  re- 
sulted in  a  judgment  for  the  plaintiffs. 

There  are  several  assignments  of  error,  and  among  the  first 
to  be  noted  is,  whether  the  death  of  the  defendant  Dipascuale 
dissolved  the  attachment  and  exonerated  the  defendant  Wag- 
ner of  his  liability  as  surety  upon  the  undertaking.  This 
objection  is  founded  upon  the  assumption  that  when  an  under- 
taking is  given,  it  takes  the  place  of  the  property  released,  but 
does  not  discharge  the  attachment,  and  that  when  the  defend- 
ant Dipascuale  died  thereafter,  its  effect  was  to  dissolve  such 
attachment,  and  consequently,  to  relieve  the  defendant  Wag- 
ner of  his  liability  as  surety  on  such  undertaking.  But  the 
law  is  otherwise.     When  the  undertaking  was  given  and  the 
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property  was  released,  the  bond  did  stand  as  security  for 
the  property,  or  took  its  place,  but  its  effect  was  to  dissolve 
the  attachment.  "  By  giving  the  statutory  bond,"  Mr.  Wade 
Bays,  "  the  attachment  is  dissolved,  and  the  action  proceeds 
to  judgment  as  an  action  tn  jjersowam."  And  again:  "When 
a  bond  is  given  to  pay  whatever  judgment  may  be  rendered, 
and  it  is  approved  and  the  property  released,  the  attachment  is 
dissolved,  and  it  is  no  longer  a  proceeding  in  rem,  and  no  plea 
in  abatement  traversing  the  ground  of  the  attachment  can  be 
entertained  ":  Wade  on  Attachment,  sees.  183,  186.  When, 
therefore,  the  undertaking  was  given,  and  by  reason  thereof 
the  plaintiffs  released  and  surrendered  the  property  to  the 
defendant  Dipascuale,  the  attachment  was  dissolved,  and  the 
undertaking  took  the  place  of  such  property,  and  the  action 
thereafter  ceased  to  be  in  rem. 

There  was,  in  fact,  no  attachment  in  existence  to  be  dis- 
solved at  the  death  of  the  defendant  Dipascuale.  Nor  is  it 
true,  if  there  was  a  subsisting  attachment,  that  the  death  of 
the  defendant  abates  or  dissolves  it.  In  Mitchell  v.  SchoonoveVf 
decided  at  the  present  term  of  this  court,  it  was  held  that  the 
death  of  a  defendant  after  the  levy  of  an  attachment  does  not 
vacate  or  dissolve  it.  So  that  in  any  view  the  objection  is 
untenable.  Another  objection  urged  is,  that  the  undertaking 
is  not  such  as  is  required  by  statute,  and  that  the  court  erred 
in  holding  it  sufficient  as  a  common-law  obligation,  on  the 
ground  that  a  bond  is  a  writing  under  seal,  and  that  an 
undertaking  being  only  a  promise  to  pay  the  debt  of  another, 
and  not  under  seal,  no  consideration  can  be  presumed;  but 
the  same  must  be  expressed  in  the  writing.  But  in  the  case 
at  bar  there  is  a  good  and  valid  consideration  expressed  in 
the  undertaking,  and  the  matter  of  the  seal  is  of  little  signifi- 
cance. 

A  bond  or  undertaking,  as  either  may  be  prescribed  by 
statute,  to  be  given  to  secure  the  release  of  property  attached, 
are  designed  to  serve  the  same  purpose  and  to  stand  upon  the 
same  consideration,  and  when  an  action  is  brought  upon 
either,  are  governed  by  like  principles.  If  a  creditor  volun- 
tarily consents  to  dissolve  an  attachment  levied  upon  the 
goods  of  his  debtor,  and  relinquishes  his  lien  at  the  request 
of  any  one,  the  promise  of  such  person  to  pay  the  debt  thus 
secured  is  made  upon  a  valid  consideration.  The  surrender 
of  the  lien,  being  a  detriment  to  the  creditor,  is  a  sufficient 
consideration  for  the  promise;  but  to  enforce  such  promise  or 


July,  1888.]  Bdnneman  v.  Wagner.  309 

engagement,  it  is  indispensable  that  it  be  in  writing.  Wbea 
the  defendant  by  his  undertaking  in  writing  promised  and 
agreed  to  pay  the  amount  of  any  judgment  which  the  plain- 
tiffs might  recover  against  the  defendant  in  that  action,  such 
undertaking  was  founded  upon  a  valid  legal  consideration 
which  the  defendant  Dipascuale  received  by  the  return  to 
him  of  the  property  attached,  and  was  good  as  a  common-law 
obligation. 

In  Central  Mills  Co.  v.  Stewart,  133  Mass.  462,  where  the 
bond  given  was  not  such  as  the  statute  required,  but  being 
given  and  the  property  released,  the  court  said:  "  But  the 
creditor  may  voluntarily  consent  to  dissolve  an  attachment 
by  which  he  has  sought  to  secure  his  debt,  and  if  he  does  so 
at  the  request  of  any  one,  a  promise  by  such  person  to  pay 
the  debt  sought  to  be  secured,  either  before  or  after  judgment, 
is  made  upon  a  valid  legal  consideration.  The  bond  by 
which  the  defendant  agreed  to  pay  the  amount  of  any  judg- 
ment which  the  plaintiffs  might  recover,  etc.,  was  therefore 
made  upon  sufl&cient  consideration,  which  the  defendant  re- 
ceived by  the  surrender  of  the  property  attached,  and  was 
good  at  common  law."  Now,  in  the  case  at  bar,  the  under- 
taking was  duly  executed  by  the  defendant  and  accepted  by 
the  plaintiffs,  and  by  their  order  the  attachment  was  there- 
upon dissolved,  and  the  property  surrendered  to  its  owner. 
The  object  of  the  undertaking,  and  its  purport,  is  too  plain  to 
admit  of  controversy. 

There  is  no  question  but  what  it  is  founded  upon  a  valid 
legal  consideration,  is  violative  of  no  statute,  and  contains  no 
illegal  provisions.  Why,  then,  is  it  not  a  good  common-law 
obligation?  The  principle  is  familiar,  that  bonds  intended  to 
be  taken  in  compliance  with  statutes,  although  not  done  so, 
if  entered  into  voluntarily  and  founded  upon  a  valid  con- 
sideration, and  do  not  violate  public  policy  or  contravene  any 
statute,  will  be  enforced  by  common-law  remedies;  Palmer  v. 
Vance,  13  Cal.  553;  Munter  v.  Reese,  61  Ala.  395;  Wade  on 
Attachment,  sec.  187;  Kelly  v.  McCormich,  28  N.  Y.  322,  323. 
A  bond  or  undertaking  given  to  obtain  the  release  of  property 
seized  upon  attachment  is  not  rendered  invalid  by  irregularity 
in  making  such  attachment.  By  means  of  it,  the  property 
was  released  and  surrendered,  and  the  plaintiffs  consented  to 
dissolve  the  attachment,  and  the  defendant  in  this  action 
cannot  defeat  his  liability  because  of  some  irregularity  in 
such   proceeding.      The   undertaking   served  its   purpose   to 
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Becure  the  release  of  the  property  attached,  and  the  defendant 
is  estopped  now  from  setting  up  such  irregularities:  Carlon 
V.  Dixon,  12  Or.  148;  Colenan  v.  Dean,  14  Abb.  Pr.  38.  This 
result  necessarily  obviates  the  objections  in  respect  to  the 
attachment  proceedings,  and  dispenses  with  the  necessity  of 
any  further  examination  of  them.  Nor  is  it  essential  that 
the  complaint  set  out  the  facts  which  authorize  the  issuing  of 
the  attachment,  and  consequently  there  was  no  error  in  over- 
ruling the  demurrer. 

In  regard  to  the  objections  raised  as  to  the  death  of  Dipas- 
cuale  and  his  true  name,  and  as  to  the  appointment  of  the 
administrator,  it  is  sufficient  to  say  that  we  have  examined 
the  record  and  the  argument  in  support  of  the  objections,  and 
are  not  satisfied  that  any  prejudicial  error  is  shown.  It  is  to 
be  borne  in  mind  that  in  cases  of  this  character,  technical 
defenses  are  not  favored,  and  the  case  does  not  stand  as  to 
objections  as  it  would  between  the  parties  to  the  original  ac- 
tion. 

It  is  objected  also  that  the  judgment  is  in  excess  of  the 
amount  named  in  the  bond,  and  that  such  excess  is  error;  but 
it  is  not  in  excess  of  such  sum  with  interest  from  the  breach, 
even  though  it  be  conceded  that  the  liability  under  the  under- 
taking is  to  pay  "the  amount  of  any  judgment  which  may  be 
recovered  against  the  defendant  in  this  action." 

Upon  the  whole,  we  think  the  judgment  must  be  affirmed. 


Release  fbom  Attachment,  Sctficiency  of  Bond:  Cole  v.  Parker,  7 
Iowa,  1G7;  71  Am.  Dec.  439.  and  note  443. 

Statutory  Bonds,  defects  which  do  not  invalidate:  See  Pratt  v.  Wright, 
13  Gratt.  175;  67  Am.  Dec.  767;  People  v.  Hartley,  21  Cal.  585;  82  Am.  Dec 
758,  and  note  761. 

What  Irregularities  Avoid  Attachment:  Fridenbergv.  Pierson,  18  CaL 
152;  7S  Am.  Dec.  162.  Where  a  writ  of  attachment  was  returned  three  days 
before  the  return  day,  without  personal  service  on  defendant,  who  was  pro- 
ceeded  against  by  publication^  and  a  judgment  rendered  against  him,  the  re- 
turn was  premature,  and  the  judgment  was  reversed:  Drew  v.  Claypool,  61 
Mich.  233;  an.l  an  affidavit  for  an  attachment  is  rendered  fatally  defective  by 
an  alternative  statement  therein  to  the  effect  that  the  payment  of  the  contract 
on  which  the  action  in  brought  lias  not  been  secured  by  any  mortgage  upon 
real  or  personal  property,  or,  if  originally  so  secured,  that  such  security  has 
1>ccoine  valueless  without  any  act  of  plaintiff:  Winiers  v.  Pearson,  75  Cal.  553; 
but  an  affidavit  for  attachment  made  upon  belief  only,  though  defective,  is  not 
a  nullity,  and  by  failing  to  object  to  its  sufficiency  in  the  court  below,  the 
defect  is  waived,  and  cannot  be  made  available  on  appeal:  Land/air  v.  Lotc- 
man,  50  Ark.  44C;  nor  doea  an  affidavit  for  attachment  against  a  linn,  which 
iftils  to  state  the  individual  names  of  the  members,  but  does  state  the  firm 
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name,  render  the  attachment  void:  De  Leon  t.  Heller  Jk  Co.,  77  Ck.  740;  an 
affidavit  for  an  attachment,  which  states  that  defendants  are  non-residents 
of  the  state,  but  does  not  state  that  the  plaintiff  had  a  jnst  demand  against 
defendants,  and  the  amonnt  due  plaintiff,  after  allowing  all  just  credits  and 
set-offs,  is  not  so  fatally  defective  as  to  fail  to  confer  jurisdiction,  and  a 
judgment  thereunder  could  uo  more  be  held  a  nullity  than  could  a  judgment 
be  held  void  in  a  collateral  proceeding,  because  founded  upon  a  defective 
petition:  Burnett  v.  McCluey,  92  Mo.  230. 

Amendment  of  Writs  or  Attachment,  and  of  Papers  on  Which 
They  are  Based:  Barber  v.  Swan,  4  G.  Greene,  352;  61  Am.  Dec.  124, 
and  note  125-131.  The  afi&davit  for  attachment  sworn  to  before  a  notary 
public,  who  is  the  attorney  for  plaintiff  in  the  action,  is  only  voidable,  and 
may  be  amended:  Sweaiingen  v.  Howaer,  37  Kan.  126;  and  where  an  af&davit 
for  attachment  contains  the  essential  allegations  of  a  complaint,  the  failure 
to  file  a  separate  complaint  is  a  mere  irregularity,  which  may  be  cured  by 
amendment:  Lehman  v.  Loxoman,  50  Ark.  444.  An  amendment  to  a  petition 
for  attachment  varying  the  date  on  which  the  original  petition  alleged  that 
the  debt  was  due  will  not  vitiate  the  attachment:  Donnelly  v.  Elstr,  69  Tex. 
282;  and  amendments  after  judgment  may  be  allowed  to  conform  a  pleading 
to  other  proceedings,  but  where  an  amendment  by  an  intervener  in  an  at- 
tachment case  sets  up  new  issues,  it  comes  too  late  after  judgment  on  the 
original  petition  and  a  sale  of  attached  property:  Bichlin  v.  Kendall,  72 
Iowa,  490.  And  in  Alabama,  since  the  code  of  1887,  an  affidavit  for  attach- 
ment may  be  amended  in  matters  of  substance  as  well  as  in  matters  of  form: 
Code,  sec.  2998;  Robinson  v.  Holt,  85  Ala.  596;  but  on  a  motion  to  discharge 
a  writ  of  attachment,  because  improperly  or  irregularly  issued,  the  affidavit 
on  which  the  writ  was  issued  cannot  bo  amended:  Winters  v.  Pearson,  72 
Cal.  553.  Yet  where  proceedings  in  attaclnnont  are  irregular  and  amend- 
able, but  not  void,  and  no  objection  is  made  thereto  by  defendant  in  the 
action,  third  parties  cannot  attack  such  proceedings  collaterally:  Connelly  v. 
Bdgerton,  22  Neb.  82. 
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Master  and  Servant.  —  General  Doctrine  that  Master  is  not  Liablb 
FOR  Injuries  caused  by  the  negligence  of  a  fellow-servant  engaged  in 
the  same  common  employment  is  now  regarded  as  settled  law.  The 
reason  commonly  assigned  for  this  exemption  is,  that  by  his  contract  of 
employment,  the  servant  assumes  the  risks  incident  to  it,  and  that  both 
he  and  his  master  had  them  in  contemplation  in  fixing  the  compensa- 
tion. 

Master  and  Servant. — Later  Current  of  Judicial  Decision,  as  Well 
A3  Legislative  Action,  indicates  a  marked  departure  from  the  gen- 
eral rule,  that  all  servants  employed  by  the  same  master,  and  working 
under  the  same  control  and  in  a  common  employment,  are  fellow-ser- 
vants, and  a  disposition  is  manifested  to  so  limit  and  restrict  the  rule 
as  shall  make  the  master  answerable  for  his  just  share  of  responsibility 
to  his  servant  for  injuries  sustained  in  his  employment. 
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Markkd  Chanqs  is  Takino  Place  from  Old  Rulb  or  Law  aa  to  ser- 
vants clothed  with  partial  authority  only,  sach  aa  a  foreman  or  npper 
servant,  upon  the  principle  that  when  a  master  delegates  any  daty 
which  he  owes  to  his  servants,  be  is  liable  for  its  proper  performance. 

"Conclusion  to  be  Deduced  fboh  Later  Authorities  is,  that  Mastkr 
IS  Chargeable  for  any  act  of  negligence  in  so  far  as  the  servant  is 
charged  with  the  performance  of  the  master's  doty  to  his  servants,  such 
as  the  selection  of  competent  servants,  the  furnishing  of  suitable  tools 
and  instrumentalities,  the  providing  of  a  reasonably  safe  place  in  which 
to  work,  and  the  observance  of  such  care  as  will  not  expose  the  servant 
to  hazards  and  perils,  which  may  be  guarded  against  by  proper  dili- 
gence, etc. ;  and  to  the  extent  of  the  discharge  of  these  duties  which  the 
master  owes  to  his  servants  by  the  middle-man  or  vice-principal,  the  latter 
stands  in  the  place  of  the  master. 

Master  Owes  Dutt  to  Evert  Servant  to  Provide  a  reasonably  safe 
place  at  which  to  work,  consistently  with  the  nature  of  the  under- 
taking, and  although  he  is  not  an  insurer,  he  is  bound  on  the  same  prin- 
-ciple  by  the  law  to  exercise  due  and  proper  care  in  this  regard  as  he  is 
in  hiring  competent  servants,  or  in  supplying  reasonably  safe  machinery 
or  other  appliances  for  the  use  of  his  servants.  This  is  regarded  u  • 
personal  or  absolute  obligation,  and  if  it  is  intrusted  to  a  servant,  such 
servant  is  the  representative  of  the  master,  and  any  negligence  on  hia 
part  is  the  negligence  of  the  master. 

Master's  Obligation  not  to  Expose  Servant  to  Perils  which  by  proper 
diligence  may  be  guarded  against  becomes  more  important,  and  the  de> 
gree  of  diligence  and  care  to  be  exercised  in  its  performance  the  greater, 
in  proportion  to  the  dangers  which  may  be  encountered. 

Where  Master  was  not  Personally  Present  and  did  not  Proshtl- 
gate  or  establish  any  suitable  or  needful  rules  and  regulations  for  the 
safe  and  proper  conduct  of  the  work,  and  the  direct  management  or 
execution  of  the  work  during  hia  term  was  placed  in  charge  of  a  super- 
intcndent  or  foreman,  there  necessarily  devolved  upon  him  the  duties  in 
this  particular  which  the  master  owed  to  his  servants.  As  a  conse- 
quence, it  became  the  duty  of  such  foreman  to  provide  for  the  safety  of 
the  servants  under  hia  control  and  subject  to  his  commands,  by  the  ex- 
ercise of  such  care  in  the  mauagement  and  conduct  of  the  undertaking 
intrusted  to  him  aa  would  render  reasonably  safe  the  place  at  which  the 
employees  must  apply  the  machiuery  and  do  their  work;  failing  in  which, 
his  negligence  should  bo  deemed  the  ucgligeuce  of  the  master. 

George  W.  Yocum  and  F.  Clarno,  for  the  respondent. 

//.  V.  Thompson  and  George  II.  Williams,  for  the  appellant. 

Lord,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries  caused  by  tlie  alleged  negligence  of  the  defendant's 
two  servants  and  agents.  The  complaint  in  ellect  is,  tliat  the 
defendant  was  engaged  in  constructing  the  tunnel  on  the  line 
of  tlic  Northern  Pacific  Raih'oad  Company,  and  that  the 
plaintiff  was  engaged  in  his  servicce  for  hire  as  a  common 
laborer  during  the  time  therein  mentioned;  that  Thomas  Cos- 
grove  was  the  foreman,  manager,  and  superintendenf  of  said 
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work,  and  that  plaintiff  was  directly  under  his  control  and 
authority,  and  that  by  reason  of  his  negligence  he  was  greatly 
injured,  and  his  eyesight  destroyed. 

The  substance  of  the  evidence  is,  that  the  defendant  was  a 
contractor  for  the  construction  of  a  tunnel  for  the  Northern 
Pacific  Railroad  Company,  and  that  S.  J.  Bennett  was  his 
chief  superintendent,  and  M.  B.  Turner  was  his  assistant,  at 
the  west  end  of  the  tunnel  where  the  plaintiff  was  engaged  at 
work,  and  that  Cosgrove  was  the  foreman  of  the  gang  or  shift 
of  men  to  which  the  plaintiff  belonged;  that  in  the  prosecution 
of  this  work  there  were  two  shifts  or  gangs  of  men  working 
alternately  by  day  and  night;  that,  in  performing  this  work, 
they  would  clear  up  so  much  of  the  broken  rock  and  debris  as 
would  make  a  clean  place  for  them  to  operate  their  drills, 
which  bored  holes  horizontally  and  perpendicularly  in  the 
benches  of  the  tunnel,  then  charge  them  with  giant  powder, 
and  explode  it,  when  that  gang  or  shift  would  retire,  to  be 
succeeded  by  the  other,  who  would  go  through  in  their  turn 
a  like  routine  of  labor;  that  the  materials  and  appliances  for 
doing  the  work  was  furnished  by  Bennett,  the  superintendent; 
that  Cosgrove  was  a  man  of  skill  and  experience  in  the  busi- 
ness of  tunneling;  and  that,  in  the  management  of  the  work 
of  blasting  during  his  term,  he  acted  upon  his  own  judgment, 
directed  and  controlled  the  use  of  the  explosives  as  well  as  the 
use  and  location  of  the  machinery  and  drills,  commanded  the 
movements  of  the  men  under  his  control,  and  ordered  them 
when  and  where  and  what  to  do,  and  how  to  do  it;  that  he 
had  hired  and  discharged  men  under  his  control,  although  his 
authority  to  do  so  was  denied  and  contradicted,  but  not  the 
fact  that  he  had  done  so;  that  on  the  day  of  the  accident  the 
plaintiff  was  ordered  by  Cosgrove  to  drill  a  perpendicular  hole 
in  a  certain  rock  in  the  tunnel,  and  that  Cosgrove  placed  the 
drill  on  the  spot,  and  ordered  and  directed  the  plaintiff  to 
drill  the  hole,  which  he  was  engaged  in  doing  when  the  explo- 
■sion  occurred  that  caused  the  injury;  that  the  injury  was 
occasioned  by  his  boring  into  a  missed  or  unexploded  hole, 
which  was  not  discoverable  by  reason  of  the  neglect  of  the 
foreman  to  remove  the  debris  and  broken  rock. 

In  respect  to  this  point  one  witness  testified  "  that  until  a 
good  deal  of  work  in  cleaning  up  had  been  done,  that  it  was 
impossible  for  any  one  to  tell  whether  there  was  any  missed  or 
unexploded  holes;  that  they  did  not  work  long  in  cleaning 
up  before  they  started  drilling;  that  the  missed  hole  which 
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exploded  and  done  the  injury  to  the  plaintiff  was  covered  up 
with  loose  rock,  and  no  one  could  see  whether  there  were  any 
missed  holes  or  not."  And  again:  *' There  was  no  chance  to 
examine  for  missed  holes  until  the  rock  was  cleaned  off;  no- 
body could  tell  there  was  any  missed  lioles  because  there 
was  80  much  rock  and  dSbris"  And  when  the  inquiry  was 
made  why  it  was  not  cleared  off  so  as  to  find  out  whether 
there  were  any  missed  or  unexploded  holes,  the  witness  an- 
swered: "Because  we  did  not  have  time.  The  foreman  would 
not  give  us  time,  he  was  pushing  us  ahead  all  the  time,  hur- 
rying us  up."  This  evidence  in  substance  is  fully  corroborated 
by  others. 

It  is  further  testified  to  "  that  the  first  thing  we  did  when 
we  got  in  was  to  clean  off  the  benches  and  get  ready  for  drill- 
ing"; that  before  putting  the  drills  to  boring,  it  was  necessary 
to  have  a  clean  place,  and  as  soon  as  this  was  done  the  drill- 
ing began.  As  to  the  condition  of  the  tunnel,  Cosgrove  testi- 
fies when  he  went  in  that  "  he  looked  the  tunnel  over  to  see  if 
it  was  safe,  — supposed  it  was  safe;  that  the  lower  part,  you 
could  not  tell  anything  about  it,  as  it  was  all  covered  with  rock.' 
Ho  further  testified  that  "  there  was  a  rule  for  the  men  to  look 
after  missed  holes  and  to  report  them  to  him,"  and  the  evi 
dence  shows  that  the  plaintiff  complied  with  this  regulation 
In  this  particular  it  may  be  well  to  note  to  what  he  testifies. 
"  When  I  was  drilling  the  first  hole  I  discovered  an  unex- 
ploded hole,  and  called  the  foreman's  attention  to  it.  This 
hole  I  discovered  was  about  ten  or  twelve  inches  from  tlie  hole 
I  was  drilling,  —  maybe  a  little  one  side.  I  asked  the  foreman 
if  he  thought  there  was  any  danger  for  me  to  work  in  that 
place.  He  told  me  there  was  no  danger,  '  go  ahead  and  work.* 
When  the  hole  was  finished,  I  called  the  foreman's  attention 
again,  and  asked  him  in  what  place  he  wanted  mc  to  drill  the 
next  hole,  and  the  foreman  took  hold  of  the  drill  with  his 
hand,  and  set  the  hole  in  a  perpendicular  place  and  ordered 
me  to  drill.  This  was  from  four  to  five  feet  from  the  holf  I 
had  just  drilled.  I  was  drilling  a  perpendicular  hole.  When 
I  had  drilled  only  a  short  time  in  that  place,  the  explosion 
happened."  And  he  testifies,  "  that  the  reason  of  the  explosion 
was,  that  there  was  a  hole  that  failed  to  explode  underneath 
a  hole  that  the  foreman  had  ordered  me  to  drill,  and  as  soon 
as  a  part  of  the  drill  struck  the  powder  it  exploded.  That  ex- 
plosion destroyed  my  eyesight." 

The  evidence  iiho  shows  that  the  men  were  put  to  work 
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cleaning  away  the  dibris  in  the  first  instance  only  for  the  pur- 
pose to  get  a  clean  place  so  as  to  operate  the  drills,  and  that 
when  this  was  accomplished,  the  drills  were  set  agoing;  that, 
with  the  exception  of  the  rule  already  referred  to,  there  was 
no  other  rule  or  regulation  or  instructions  devised  to  protect 
or  provide  for  the  safety  of  the  men  in  the  course  of  their  em- 
ployment, or  requiring  the  broken  rock  and  loose  dirt  to  be 
cleaned  off  so  as  to  discover  and  expose  the  unexploded  holes 
before  the  process  of  drilling  began. 

Some  idea  of  the  force  of  the  explosion,  and  the  danger 
arising  from  unexploded  holes,  unless  proper  precautions  are 
taken  to  discover  them,  is  shown  by  the  evidence,  when  it 
resulted  in  the  killing  of  four  men  outright,  and  seriously 
wounded  and  maimed  some  six  or  seven  others  of  the  gang. 
Upon  substantially  this  state  of  facts  the  court,  after  giving 
the  usual  preliminary  instructions  to  guide  the  jury  in  weigh- 
ing the  evidence,  etc.,  charged  them  that  "it  was  a  settled  rule 
of  law  that  a  master  was  not  liable  to  his  servant  for  injuries 
caused  by  the  negligence  of  a  fellow-servant,  and  if  they  found 
Cosgrove  was  such,  their  verdict  must  be  for  the  defendant; 
that  the  term  'fellow-servant,'  as  a  general  rule,  includes  all 
who  serve  the  same  master,  work  under  the  same  control,  and 
derive  compensation  and  authority  from  the  same  source,  and 
are  engaged  in  the  same  general  employment,  etc.;  that  where 
a  master  submits  the  substantial  control  of  the  business,  or  a 
particular  department  thereof,  to  another,  giving  to  such  party 
the  power  to  select  his  associates,  and  to  discharge  them,  and 
full  authority  to  command  the  laborers  over  whom  he  is 
placed,  and  direct  when  and  where  and  how  they  shall  work, 
the  party  so  invested  with  authority,  although  himself  a  ser- 
vant, is  not  a  fellow-servant  of  the  laborers  thus  placed  under 
his  control,  but  that  such  party  stands  in  the  relation  of  vice- 
principal,  and  the  master  is  answerable  for  his  negligence.'^ 
Then,  directing  his  instructions  more  particularly  to  the  facts 
of  the  case  in  hand,  said:  "If  the  jury  find  from  the  evidence 
in  this  case  that  Cosgrove  was  at  the  time  of  the  explosion 
described  in  the  complaint  charged  and  intrusted  by  the  de- 
fendant with  the  control  and  management  of  the  blasting, 
and  the  using  of  high  explosives  in  the  Cascades  tunnel,  and 
had  authority  to  choose  and  discharge  the  men  employed 
in  the  work,  and  to  command  and  direct  when,  where,  and 
how  the  men  should  work,  and  that  in  pursuance  of  such 
charge  and  trust  Cosgrove  was  exercising  authority  over  the 
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plaintifif  as  one  of  the  employees  of  the  defendant,  bo  that  he 
could  and  did  rightfully  order  and  direct  plaintifif  when,  how, 
and  where  ho  should  work,  and  with  what  tools  and  appli- 
ances ho  should  work,  then  Cosgrovo  is  not  to  bo  deemed  a 
fellow-servant  of  the  plaintiff;  but  in  respect  to  this  bueincss, 
ho  should  be  deemed  as  in  place  of  the  master,  and  Cosgrove's 
negligence,  if  he  was  negligent,  should  be  deemed  the  negli- 
gence of  the  defendant.  If,  on  the  other  hand,  the  jury  find 
from  the  evidence  that  Cosgrove's  position  and  authority  at 
tlic  time  of  the  explosion  were  those  simply  of  a  foreman  of  a 
gang  or  shift  of  men,  having  only  authority  in  the  direction 
of  the  work  of  such  gang  or  shift,  then  he  is  a  fellow-servant 
with  the  plaintiff,  and  the  defendant  is  not  liable."  It  is  suf- 
ficient to  say  that  the  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff,  from  which  the  defendant  has  brought  this 
appeal. 

The  contention  of  counsel  in  this  case  may  be  thus  sum- 
marized: Unless  Cosgrove  was  the  fellow-servant  of  the  other 
servants  under  his  direction  and  control,  or  the  instruction 
last  referred  to  incorrectly  defines  a  vice-principal  or  repre- 
sentative of  the  master  as  applicable  to  the  facts,  there  is  no 
error  in  the  record,  and  we  must  affirm  this  judgment.  The 
general  doctrine  that  a  master  is  not  liable  for  the  injuries 
caused  by  the  negligence  of  a  fellow-servant  engaged  in  the 
eame  common  employment  is  now  regarded  as  part  of  the 
common  law  of  this  land.  The  reason  commonly  assigned 
for  this  exemption  is,  that  by  his  contract  of  employment,  the 
servant  assumes  the  risks  incident  to  it,  and  that  both  he  and 
his  master  had  them  in  contemplation  in  fixing  the  compen- 
sation. Hence  it  is  said:  *' He  cannot  in  reason  complain  if 
he  suffers  from  a  risk  which  he  has  voluntarily  assumed,  and 
for  the  assuniption  of  which  he  is  paid":  Chicago  etr.  R.  R. 
Co.  v.  Ross,  112  U.  S.  383.  But  what  are  the  natural  and 
ordinary  risks  incident  to  his  employment,  and  which  are 
supposed  to  have  been  adjusted  in  the  stipulated  compensa- 
tion, and  who  within  the  principle  of  the  rule  are  to  be  deemed 
fellow-servants  engaged  in  a  common  employment,  are  ques- 
tions often  dillicult  to  determine,  and  in  respect  to  which  the 
adjudged  oases  are  so  conflicting  that  it  is  impossible  to  recon- 
cile them.  Each  case  in  a  great  measure  seems  to  be  deter- 
mined by  the  peculiar  circumstances  which  surround  it. 

Allliough  Murray  v.  .S'.  C.  R.  R.  Co.,  1  McMull.  385,  3G  Am. 
Dec.  2GS,  was  decided  prior  to  Farwdl  v.  Boston  <i'  W.  R.  R. 
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Co.,  4  Met.  49,  38  Am.  Dec.  339,  yet  the  latter  has  been  usu- 
ally regarded  as  the  leading  case  in  which  the  doctrine  of 
fellow-servants  was  first  clearly  enunciated,  and  its  principles 
ingrafted  into  our  law.  The  rule  as  there  stated  by  the  emi- 
nent judge  who  delivered  the  opinic^  is  to  the  effect  that  all 
servants  of  the  same  master  whose  labors  tend  to  the  accom- 
plishment of  the  same  general  purpose,  and  engaged  in  a 
common  employment,  are  fellow-servants,  irrespective  of  their 
relative  grade  or  rank.  The  rule  as  thus  declared  was  gener- 
ally accepted  by  the  courts  of  the  country  as  a  correct  expo- 
sition of  the  law,  and  it  has  been  approved  and  adopted  by 
the  highest  court  in  England.  Within  the  principle  of  that 
rule,  all  servants,  no  matter  what  position  they  occupied 
toward  each  other,  or  how  different  and  separated  the  de- 
partments of  duty  in  which  they  were  employed,  whether 
operating  a  mine  or  factory  or  railway,  were  deemed  to  be 
fellow-servants. 

In  Albro  v.  Agawam  Canal,  6  Cush.  75,  the  court  held  that 
a  superintendent  to  whom  the  master  had  intrusted  the  entire 
charge  of  a  factory,  with  the  authority  to  hire  and  discharge 
the  operatives,  was  a  fellow-servant  with  one  of  such  opera- 
tives. This  view  has  been  stoutly  adhered  to  in  Massachusetts 
ever  since:  Holden  v.  Fitchburg  R.  R.  Co.,  129  Mass.  268;  37 
Am.  Rep.  343;  and  perhaps  is  still  maintained  in  Pennsyl- 
vania: Lehigh  Valley  Coal  Co.  v.  Jones.,  86  Pa.  St.  438.  It 
seems  to  ignore  the  generally  accepted  idea  of  vice-principal- 
ship  as  it  prevails  in  some  of  the  other  states,  and  treats  all 
servants  under  the  same  control,  who  serve  the  same  master, 
as  fellow-servants,  notwithstanding  one  may  stand  in  the 
master's  place  in  relation  to  the  other.  And  in  Great  Britain, 
until  abrogated  by  the  employer's  liability  act,  the  same 
principle  was  the  settled  law  as  declared  by  the  highest  judi- 
cial tribunal  in  that  kingdom:  Toilser  v.  Merry,  1  H.  L.  Gas. 
o2G.  This  is  specifically  stated  by  Lord  Blackburn  in  his 
comments  upon  that  case,  in  which  he  said:  "  But  the  decision 
of  the  house  of  lords  is  distinct,  at  least  so  far  as  this,  that 
the  fact  that  the  servant  held  the  position  of  vice-principal 
does  not  affect  the  non-liability  of  the  master  for  his  negli- 
gence as  regards  a  fellow-servant:  Howell  v.  Steel  Co.,  L.  R.  10 
Q.  B.  62.  But  in  the  progress  of  society  since  the  decision  in 
Farwell  v.  Boston  <&  W.  R.  R.  Co.,  supra,  such  has  been  the  in- 
crease in  the  number  and  magnitude  of  the  business  operations 
of  the  country,  the  great  army  of  servants   required   to   be 
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employed  to  perform  their  work,  and  the  necessity  of  placing 
over  them,  and  in  charge  of  these  vast  operations,  other  ser- 
vants to  direct  and  control  their  lahor,  that  there  has  been 
wrought  in  the  judicial  mind  the  conviction  that  the  general 
application  of  that  rule  in  such  cases  has  often  worked 
manifest  injustice  and  hardship.  So  that  the  later  current  of 
judicial  decision,  and  it  may  be  added  of  legislative  action, 
indicates  a  marked  departure  from  that  rule,  and  a  disposition 
to  so  limit  and  restrict  it  as  shall  make  the  master  answerable 
for  his  just  share  of  responsibility  to  his  servant  for  injuries 
sustained  in  his  employment.  And  although  it  may  be  said 
that  the  weight  of  adjudged  cases  is,  that  the  relative  grade 
or  rank  of  the  servant  does  not  alter  the  relation  of  fel- 
low-servants, yet  this  principle  has  not  always  commanded 
universal  recognition,  but  it  has  been  criticised  and  denied, 
and  a  contrary  view  asserted  by  the  courts  of  several  of  the 
states,  and  at  least  materially  limited  if  not  recognized  and 
adopted  by  the  supreme  court  of  the  United  States. 

In  Cleveland  etc.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201,  the 
court  say:  "No  service  is  common  that  does  not  admit  a 
common  participation,  and  no  servants  are  fellow-servants 
when  one  is  placed  in  control  over  another."  In  Darrigan  v. 
New  York  &  N.  E.  R.  R.  Co.,  52  Conn.  285,  52  Am.  Rep.  690, 
Carpenter,  J.,  said:  "To  make  no  discrimination,  but  in  all 
cases  to  place  those  invested  with  authority  to  direct  and  control 
on  the  same  footing  with  those  whose  duty  it  is  merely  to  per- 
form, as  directed,  without  discretion  and  without  responsibility, 
seems  to  us  unwise  and  impolitic":  Louisville  &  N.  R.  R.  Co. 
V.  Bowler,  9  Heisk.  866;  Cowlea  v.  Danville  R.  R.  Co.,  84  N.  C. 
309;  37  Am.  Rep.  620;  Moon  v.  Richmond  d:  A.  R.  R.  Co.,  78 
Va.  745;  49  Am.  Rep.  401;  Chicago  &  A.  R.  R.  Co.  v.  May,  108 
111.  288;  Chicago,  St.  P.,  M.  etc.  R.  R.  Co.  v.  Lundstrom,  16  Neb. 
261;  49  Am.  Rep.  718;  Louisville  Sc  N.  R.  R.  Co.  v.  Collins,  2 
Duvall,  114;  87  Am.  Dec.  486;  Criswell  v.  Railroad  Co.,  30 
W.  Va.  798;  1  Redfield  on  Railroads,  529,  note,  in  which  the 
learned  author  says:  "  We  would  be  content  to  treat  all  sub- 
ordinates who  are  under  the  control  of  a  superior  as  entitled 
to  hold  such  superior  as  representing  the  master." 

In  Chicago  etc.  R.  R.  Co.  v.  Rosa,  112  U.  S.  377,  the  court 
below  had  ruled  in  effect  that,  in  the  operation  of  a  train,  the 
relation  of  superior  and  inferior  was  created  between  the  con- 
ductor and  engineer,  and  therefore  within  the  reason  of  tho 
rule  they  are  not  fellow-servants,  and  in  afl^ming  this  mlingi 
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Mr.  Justice  Field  said:  "There  is,  in  our  opinion,  a  clear  dis- 
tinction to  be  made  in  their  relation  to  their  common  princi- 
pal, between  servants  of  a  corporation  exercising  no  supervis- 
ion over  others  engaged  with  them  in  the  same  employment, 
and  agents  of  the  corporation  clothed  with  the  control  and 
management  of  a  distinct  department  in  which  their  duty  is 
entirely  that  of  supervision  and  direction.  A  conductor  hav- 
ing the  entire  charge  or  management  of  a  railway  train  occu- 
pies a  very  different  position  from  the  brakeman  and  porters, 
and  other  subordinates  employed.  He  is,  in  fact,  and  should 
be  treated  as,  the  personal  representative  of  the  corporation,  for 
whose  negligence  it  is  responsible  to  subordinate  servants. 
....  The  conductor  of  a  railroad  train,  who  commands  its 
movements,  directs  when  it  shall  start,  at  what  stations  it 
shall  stop,  at  what  speed  it  shall  run,  and  has  the  general 
management  of  it,  and  control  over  the  persons  employed 
upon  it,  represents  the  company,  and  therefore  that  for  injuries 
resulting  from  his  negligent  acts  the  company  is  responsi- 
ble. If  such  a  conductor  does  not  represent  the  company, 
then  the  train  is  operated  without  any  representative  of  its 
owner."  These  and  other  references  might  be  made  to  show 
the  extent  to  which  the  rule  has  been  relaxed  and  modi- 
fied in  several  of  the  states,  as  well  as  the  dispute  which 
exists  as  to  the  proper  limitations.  Nor  can  there  be  any 
doubt  but  that  a  decided  change  is  taking  place  from  the 
old  rule  as  to  servants  clothed  with  partial  authority  only, 
such  as  a  foreman  or  upper  servant,  which  consider  such  as 
fellow-servants  with  those  under  their  control,  and  subject  to 
their  orders,  and  for  whose  negligent  acts  the  master  was  not 
liable. 

A  principle  upon  which  a  change  in  the  law  is  based  is,  that 
when  the  master  delegates  any  duty  which  he  owes  to  his  ser- 
vants, he  is  liable  for  its  proper  performance.  One  way  of 
applying  it  in  determining  the  line  of  demarkation  between 
the  middle-man  or  mere  servant  is  to  ascertain  whether  the 
master  has  conferred  on  the  foreman  or  superior  servant  the 
authority  to  employ  and  discharge  the  servants  under  his 
control.  By  some  courts,  this  seems  to  be  regarded  as  a  de- 
cisive test,  while  others  consider  it  only  as  an  element,  al- 
though an  important  one,  in  determining  that  question. 
Another  way  is  by  considering  the  master  liable,  if  the  negli- 
gent servant  is  in  charge  of  or  vested  with  the  discretion  to 
control  and  manage  a  branch  or  department  of  the  master's 
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businees.  But  this  must  be  understood  to  mean  something 
more  than  the  mere  right  to  oversee  hands  or  direct  their 
labors,  something  more  than  higher  wages  or  general  superi- 
ority in  position,  or  in  skill  or  intelligence.  Another  way  of 
testing  is  by  holding  that  it  is  a  personal  or  absolute  obliga- 
tion or  duty  which  the  master  owes  the  servant  to  provide 
proper  instrumentalities,  etc.,  for  the  conduct  of  his  business; 
and  if  he  intrusts  this  duty  to  his  servant,  instead  of  dis- 
charging it  himself,  such  servant  is  not  a  fellow-servant 
within  the  meaning  of  the  rule  of  liability  for  negligence,  and 
the  master  is  liable  for  its  performance. 

In  Shearman  and  Redfield  on  Negligence,  section  102,  the 
law  is  thus  stated:  "One  to  whom  an  employer  commits  the 
entire  charge  of  the  business,  with  power  to  choose  his  own 
assistants,  and  to  control  and  discharge  them  as  freely  and 
fully  as  the  principal  could  himself,  is  not  a  fellow-servant 
with  those  employed  under  him,  and  the  master  is  answerable 
to  all  under-servants  for  his  negligence,  either  in  his  personal 
conduct  within  the  scope  of  his  employment,  or  in  his  selec- 
tion of  servants."  Mr.  Beach  thinks  the  better  rule,  and  the 
one  more  consonant  with  justice  and  right  reason,  has  been 
well  stated  by  Mclver,  J.,  in  Gunter  v.  Graniteville  Mfg.  Co.j  18 
S.  C.  263,  44  Am.  Rep.  573,  in  this  language:  "  The  test  as  to 
whether  an  employee  is  the  representative  of  the  master  is 
not  whether  such  employee  has  power  to  employ  and  dis- 
charge hands,  or  to  purchase  or  change  machinery,  for  while 
these  are  some  of  the  duties  of  the  master,  they  are  not  all  his 
duties,  and  hence  an  employee  who  is  not  intrusted  with 
either  of  these  powers  may  still  be  the  representative  of  the 
master.  The  true  test  is,  whether  the  person  in  question  is 
employed  to  do  any  of  the  duties  of  the  master;  if  so,  he  can- 
not be  regarded  as  a  fellow-servant,  but  xs  the  representative 
of  the  master,  and  any  negligence  on  his  part  in  the  perform- 
ance of  the  duty  thus  delegated  to  him  must  be  regarded  as 
the  negligence  of  the  master":  Beach  on  Contributory  Negli- 
gence, sees.  110,  115.  "When  the  master,"  bays  Mr.  Wood, 
"delegates  complete  control  over  the  business,  or  over  any 
department  thereof,  to  another,  the  person  standing  in  his 
place  is  not  regarded  as  a  fellow-servant,  but  rather  as  a 
vice-principal.  In  such  case,  the  person  to  whom  such  power 
is  delegated  stands  in  the  place  of  and  represents  the  mas- 
ter; and  all  acts  or  omissions  in  respect  to  the  matters  in 
which  he  acts  in  the  place  of  the  master  in  performing  the 
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master's  duty  to  the  servant  are  the  acts  or  omissions  of  the 
master  himself":  Wood  on  Master  and  Servant,  sec.  436.  And 
he  further  says:  "The  rule  established  and  supported  by  the 
better  class  of  cases  is,  that  whenever  the  master  delegates  to 
another  the  performance  of  a  duty  to  his  servant  which  the 
master  has  impliedly  contracted  to  perform  in  person,  or 
which  rests  upon  him  as  an  absolute  duty,  he  is  liable  for  the 
manner  in  which  that  duty  is  performed  by  the  middle-man 
whom  he  has  selected  as  his  agent,  and  to  the  extent  of  the 
discharge  of  those  duties  of  the  middle-man  he  stands  in  the 
place  of  the  master;  but  as  to  all  other  matters  he  is  a  mere 
co-servant":  Id.,  sec.  437,  and  note  3. 

It  is  thus  seen,  whatever  diversity  of  opinion  exists  in 
the  judicial  mind  as  to  the  proper  qualifications  or  limitations 
of  the  rule,  the  cases  agree  that  the  master  is  under  no  personal 
obligation  to  give  his  personal  superintendence  to  the  execu- 
tion of  the  work,  but  that  he  may  delegate  that  power,  or  any 
of  the  duties,  to  a  superintendent  or  foreman.  The  question 
which  most  frequently  arises,  and  often  the  most  diflficult  of 
solution,  is  in  respect  to  a  foreman,  and  the  relation  upon  the 
facts  in  which  he  stands  to  the  other  servants.  It  is  no  doubt 
true,  as  Mr.  Thompson  says,  that  a  mere  foreman  of  work  is 
generally  regarded  as  a  fellow-servant  under  the  rule;  but  if 
the  master  has  delegated  to  him,  or  to  a  superintendent,  the 
control  and  management  of  the  business,  or  some  department 
thereof,  then  the  rule  may  be  diflferent.  And  he  says:  "  A 
true  expression  of  the  rule  seems  to  be,  that  in  order  to  charge 
the  master,  the  superior  servant  must  so  far  stand  in  the  place 
of  the  master  as  to  be  charged  with  the  duties  toward  the  in- 
ferior servant,  which,  under  the  law,  the  master  owes  to  such 
servant " :  2  Thompson  on  Negligence,  p.  1028. 

A  foreman  ordinarily  works  hand  to  hand  with  his  co-ser- 
vants, and  does  not  have  the  entire  charge  and  control  of  the 
business,  or  any  division  thereof;  he  does  not  act  upon  his  own 
judgment,  but?  is  generally  subject  to  the  orders  and  control  of 
a  superintendent;  his  duties  do  not  exceed  mere  direction 
of  his  co-servants,  and  do  not  include  the  power  to  hire  or  dis- 
charge hands,  or  the  performance  of  duties  which  belong  to 
the  master  himself:  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ; 
Brick  V.  Rochester  etc.  R.  R.  Co.,  98  N.  Y.  211;  Doughty  v.  Pe- 
nobscot Co.,  70  Me.  143;  Hawthorn  v.  State,  57  Ind.  287.  Now, 
the  main  contention  of  counsel  for  the  defendant  is,  that  Cos- 
grove  was  a  fellow-servant  with  those  under  his  control,  and 
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not  a  vice-principal,  whom,  he  argues,  to  create,  the  master 
must  have  committed  to  him  the  entire  charge  of  the  husiness, 
with  full  powers  to  select  servants  and  discharge  them,  pur- 
chase materials  and  appliances,  and  do  all  things  as  fully  and 
freely  as  he  could  himself  in  the  management  of  the  business. 
On  the  other  hand,  the  contention  of  counsel  for  the  plaintiff 
is,  that  the  master  had  committed  to  Cosgrove  a  distinct  por- 
tion of  the  work,  and  devolved  upon  him  the  control  and  man- 
agement of  it,  and  the  method  of  its  execution,  with  power  to 
direct  the  men,  and  enforce  obedience  to  his  orders  in  the  pros- 
ecution of  their  work,  which  involved  the  performance  of  some 
duties  that  the  master  owes  to  the  servant,  and  which,  if  he 
intrusts  or  delegates  them  to  another,  he  is  answerable  for  the 
manner  in  which  they  are  discharged. 

Tested  by  the  rule  as  laid  down  by  some  text-writers,  and 
sustained  by  a  number  of  respectable  authorities,  Cosgrove  was 
a  fellow-servant,  and  not  a  representative  of  the  master.  He 
did  not  have  delegated  to  him  the  entire  charge  of  the  business, 
or  any  department  thereof,  so  exclusive  in  its  character  that 
the  master  deprived  himself  of  all  authority  or  supervision  in 
respect  to  it.  Under  that  rule,  although  Cosgrove  might  be 
charged  with  the  performance  of  some  duty  which  the  master 
owes  to  his  servant,  yet  if  he  has  not  delegated  to  him  all  the 
master's  powers  and  duties,  surrendered  to  him  the  exclusive 
control  and  management  of  the  enterprise  or  business,  without 
reserving  to  himself  any  discretion  or  authority  in  the  matter, 
he  would  be  regarded  as  a  servant  in  a  common  employment 
with  those  under  him,  and  therefore  a  fellow-servant.  "  The 
true  rule  is,"  said  Church,  C.  J.,  "  to  hold  the  master  liable  for 
negligence  or  want  of  proper  care  in  respect  to  such  duties  as 
he  is  required  to  perform  and  discharge  as  master  and  princi- 
pal, without  regard  to  the  rank  or  title  of  the  agent  intrusted 
with  their  performance.  As  to  such  acts,  the  agent  occupies 
the  place  of  the  master,  and  the  latter  should  be  deemed  pres- 
ent, and  consequently  liable  for  the  manner  in  which  they  are 
performed  ":  Flike  v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  553,  13  Am. 
Rep.  545. 

The  same  principle  was  again  declared  in  Fuller  v.  Jewett, 
80  N.  Y.  46,  36  Am.  Rep.  575,  in  which  it  was  held  that  an 
act  or  duty  which  the  master,  as  such,  is  bound  to  perform  for 
the  safety  and  protection  of  his  employees  cannot  be  delegated 
BO  as  to  relieve  him  from  liability  to  a  servant  injured  by 
its  omission,  or  its  negligent  performance,  whether  the  non- 
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feasance  or  misfeasance  be  that  of  a  superior  or  inferior  ofl&cer, 
agent,  or  servant,  to  whom  the  doing  of  the  act  or  the  per- 
formance of  the  duty  has  been  committed.  "  In  either  case,  in 
respect  to  such  act  or  duty,"  said  the  court,  "the  servant  who 
undertakes  or  omits  to  perform  it  is  the  representative  of  the 
master,  and  not  a  mere  co-servant  with  the  one  who  sustains 
the  injury." 

The  conclusion  to  be  deduced  from  these  and  other  authori- 
ties to  which  reference  might  be  made  is,  that  the  master  is 
chargeable  for  any  act  of  negligence,  in  so  far  as  such  servant 
is  charged  with  the  performance  of  the  master's  duty  to  his 
servants,  such  as  the  selection  of  competent  servants,  the 
furnishing  of  suitable  tools  and  appliances,  the  providing  of  a 
reasonable  safe  place  in  which  to  work,  and  the  observance  of 
such  care  as  will  not  expose  the  servant  to  hazards  and  perils, 
which  may  be  guarded  against  by  proper  diligence,  etc. ;  and 
to  the  extent  of  the  discharge  of  these  duties  which  the  master 
owes  to  his  servants  by  the  middle-man  or  vice-principal,  the 
latter  stands  in  the  place  of  the  master.  In  this  place  there  is 
no  complaint  that  the  defendant,  as  master,  did  not  select 
competent  servants,  or  that  he  retained  incompetent  ones,  nor 
failed  to  supply  suitable  instruments  with  which  to  do  the 
work;  but  the  grievance  of  which  the  plaintiff  complains  is 
that  he,  or  that  his  agent  Cosgrove,  to  whom  he  committed 
the  execution  of  the  work,  failed  and  neglected  to  take  such 
precautionary  measures  for  the  safety  of  his  servants  as  he 
owed  to  them,  and  was  in  duty  bound  to  observe,  so  as  to  pro- 
vide for  their  safety  and  for  them  a  place,  as  reasonably  safe 
as  was  consistent  with  the  nature  of  the  undertaking,  in  which 
to  labor  and  attend  the  drills.  It  is  the  duty  which  the  mas- 
ter owes  to  every  servant  to  provide  a  reasonably  safe  place  in 
which  to  work,  and  although  he  is  not  an  insurer,  he  is  bound 
on  the  same  principle  by  the  law  to  exercise  due, and  proper 
care  in  this  regard  as  he  is  in  hiring  competent  servants,  or 
in  supplying  reasonably  safe  machinery  or  other  instrumen- 
talities for  the  use  of  his  servants. 

This  is  regarded  as  a  personal  or  absolute  obligation.  And 
if  the  discharge  of  this  obligation  is  intrusted  to  a  servant, 
such  servant  is  the  representative  of  the  master,  and  any 
negligence  on  his  part  is  the  negligence  of  the  master. 

The  servant  has  a  right  to  rely  on  the  master's  performance 
of  this  duty,  and  his  omission  to  take  due  care  in  this  respect, 
whereby  injury  results  to  his  servant,  will  be  included  among 
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the  risks  which  he  assumes,  and  for  which  he  is  liable;  and 
while  he  is  not  an  insurer  of  their  safety,  he  is  not  at  liberty 
to  neglect  all  care;  ho  must  use  due  and  reasonable  care,  ac- 
cording to  the  exigencies  of  the  undertaking.  The  obligation 
not  to  expose  the  servant  to  perils  which  by  proper  diligence 
may  be  guarded  against  becomes  more  important,  and  the  de- 
gree of  diligence  and  care  to  be  exercised  in  its  performance 
the  greater  in  proportion  to  the  dangers  which  may  be  en- 
countered: Hough  V.  Railway  Co,,  100  U.  S.  214;  Darrigan  v. 
New  York  d-  N.  E.  Ry  Co.,  52  Conn.  306;  52  Am.  Rep.  590. 
The  duty,  therefore,  is  affirmative  and  active  to  take  such  or 
to  adopt  such  precautionary  measures  as  the  proper  and  rea- 
sonably safe  conduct  of  the  business  requires  to  avoid  accident. 
Now,  the  evidence  shows  that  the  defendant  intrusted  the 
work  of  blasting  and  using  dangerous  explosives  in  charge  of 
Cosgrove,  and  placed  the  men  under  his  control,  and  subject 
to  his  orders  for  the  execution  of  that  work.  In  this  respect 
he  exercised  supervision  over  the  work,  managed  and  con- 
trolled the  use  of  the  explosives,  directed  the  place  where  the 
machinery  and  drills  should  be  applied  and  used,  and  where 
and  how  the  men  should  work. 

It  appears  that  after  an  explosion  in  the  work  of  blasting  the 
benches  and  floor  of  the  tunnel  would  bo  covered  with  broken 
rock  and  debris,  and  that  the  work  of  the  shift  or  gang  of 
men  that  came  on  was  to  clean  out  the  debris,  drill  holes, 
charge  them  with  giant  powder,  and  explode  it,  etc.;  that  if 
any  holes  thus  charged  failed  to  explode,  it  was  impossible  to 
discover  and  locate  them  until  such  broken  rock  and  debris 
had  been  removed,  and  that  if  the  drills  with  the  force  ap- 
plied to  them  should  penetrate  any  of  such  unexploded  holes, 
it  would  cause  an  untimely  explosion,  and  necessarily  occasion 
great  injury  to  the  men,  and  probably  a  great  loss  of  life. 
Under  these  circumstances,  it  was  plainly  a  duty  and  abso- 
lutely essential,  to  avoid  exposing  the  men  to  unreasonable 
risks  in  the  course  of  the  work  in  which  they  were  engaged, 
that  so  much  of  the  rock  should  be  cleaned  away  before  the 
drilling  began  as  would  expose  any  missed  or  unexploded 
holes,  or  as  would  enable  them  to  be  discovered  and  located, 
so  that  the  charge  might  be  withdrawn,  or  other  thing  done  to 
render  them  harmless,  and  the  drilling  and  other  work  go  on 
with  comparative  safety,  or  no  other  danger  than  was  incident 
to  its  precaution.     The  defendant  was  not  personally  present, 
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nor  did  he  promulgate  or  establish  any  suitable  or  needful 
rules  or  regulations  for  the  safe  and  proper  conduct  of  the 
work;  and  as  the  direct  management  of  the  work  during  his 
turn  was  placed  in  charge  of  Cosgrove,  there  necessarily  de- 
volves upon  him  the  duties  in  this  particular  which  the 
defendant  owed  to  his  servants.  It  was  therefore  the  plain 
duty  of  Cosgrove  to  provide  for  the  safety  of  the  servants  un- 
der his  control  and  subject  to  his  commands,  by  the  exercise 
of  such  care  in  the  management  and  conduct  of  the  business 
intrusted  to  him  as  would  render  reasonably  safe  the  place  in 
which  the  men  must  apply  the  machinery  and  do  their  work. 
There  is  nothing  in  the  evidence  to  show  that  he  took  any 
such  care,  or  took  any  such  precautions  as  the  nature  of  the 
business  and  his  duty  to  the  servants  required.  Instead  of 
putting  the  men  at  work  to  clean  up  the  debris  and  broken 
rock  which  covered  the  benches  and  floors  of  the  tunnel  for  the 
purpose,  first,  of  discovering  and  finding  out  whether  there 
were  any  unexploded  holes,  and  uncharging  them  so  that  the 
place  in  which  the  men  must  work  with  the  drills  and  do 
other  work  would  be  safe  from  penetrating  a  magazine  in 
which  lay  stored  and  concealed  a  box  of  giant  powder,  he  put 
them  to  work  in  cleaning  up  the  debris  only  for  the  purpose 
of  getting  a  clean  place  to  operate  the  drills,  and  when  this 
was  accomplished,  the  drills  were  started  at  once,  without  re- 
gard to  missed  holes,  or  the  dangers  which  lie  buried  under 
broken  rock  beneath  their  feet,  but  which  would  have  neces- 
sarily been  exposed  by  its  removal.  "  Nobody  could  tell  that 
there  were  any  missed  holes  because  there  was  so  much  rock," 
and  "  we  had  no  chance  to  examine  for  missed  holes  until  the 
rock  was  taken  ofi"."  "  He  did  not  give  us  time  to  clean  up  and 
see  if  there  were  any  missed  holes,"  —  and  so  on  the  evidence 
runs.  Had  the  foreman  exercised  only  reasonable  care  and 
diligence,  took  a  precaution  that  it  would  seem  the  plainest 
dictate  of  humanity  would  require  for  the  safety  of  the  men 
in  the  work  in  which  they  were  engaged,  the  missed  hole 
must  have  been  exposed,  and  this  dreadful  death-dealing  ex- 
plosion avoided.  Cosgrove  himself  testifies  that  "  he  supposed 
it  was  safe;  that  there  was  a  good  deal  of  broken  rock,"  etc.; 
but  this  has  reference  to  when  he  entered  the  tunnel  with  his 
shift  of  hands,  and  when  nothing  had  been  done  to  clear  away 
the  debris.  There  is  nothing  in  the  evidence  to  show  that  he 
did  anything  then  or  afterwards  which  would  make  it — as  he 
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Buppoeed  it  was — safe.  It  is  the  duty  of  the  master  not  to 
expose  the  servant  in  performing  his  duties  to  hasards  or  per- 
ils which  may  be  guarded  against  by  proper  diligence:  Hough 
V.  Railway  Co.,  100  U.  S.  213.  He  is  bound  to  observe  that 
degree  of  care  which  prudence  and  that  exigency  of  the  situa- 
tion or  the  nature  of  the  work  may  require,  to  furnish  reason- 
ably safe  instrumentalities  or  place  in  which  to  work  to  avoid 
danger. 

"  Though  we  have  said,"  justly  remarked  Baron  Alderson, 
"  that  a  master  is  not  generally  responsible  to  a  servant  for 
an  injury  occasioned  by  a  fellow-servant,  while  they  are  acting 
in  a  common  service,  yet  this  must  be  taken  with  the  qualifica- 
tion that  the  master  shall  have  taken  due  care  not  to  expose 
his  servants  to  unreasonable  risks  ":  Hutchinson  v.  York  etc. 
Ky  Co.,  6  Ex.  348.  "  It  was  held  by  this  court,"  said  Car- 
penter, J.,  in  Wihon  v.  Willamantic  L.  Co.,  50  Conn.  433, 47  Am. 
Kep.  653,  "  that  a  master  was  bound  to  provide  for  his  ser- 
vant a  reasonably  safe  place  for  his  work,  and  reasonably  safe 
appliances.  An  application  of  this  principle  to  a  railroad 
would  require  it  to  keep  its  road-bed,  rolling  stock,  and  imple- 
ments in  a  good  and  safe  condition,  to  adopt  rules  and  regula- 
tions adapted  to  its  business,  so  as  to  guard  against  accidents. 
In  short,  all  employees  shall  be  vigilant  in  the  use  of  means 
and  the  adoption  of  measures  to  make  the  servants  in  tlieir 
employ  reasonably  safe.  To  that  extent  the  master  assumes 
the  risk":  Darrigan  v.  New  York  etc.  R.  R.  Co.,  supra;  Baltimore 
and  Ohio  R.  R.  Co.  v.  McKenzie,  81  Va.  73.  "  Indeed,"  said  Mr. 
Justice  Field,  "  no  duty  required  for  the  safety  and  protection 
of  his  servants  can  be  transferred  so  as  to  exonerate  him  from 
such  liability":  Northern  Pacific  R.  R.  Co.  V.Herbert,  116  U.  S. 
646. 

In  Atchison  etc.  R.  R.  Co.  v.  Moore,  29  Kan.  633,  the  court 
say:  "  In  all  cases  at  common  law  a  master  assumes  the  duty 
toward  his  servant  of  exercising  reasonable  care  and  diligence 
to  provide  the  servant  with  a  reasonably  safe  place  at  which 
to  work."  And  again,  in  Hannibal  etc.  R.  R.  Co.  v.  Fox,  31 
Id.  596,  it  is  said:  "One  of  the  exceptions  to  the  general  rule 
at  common  law,  that  the  master  is  liable  to  one  employee  for 
the  negligence  of  another  employee  in  the  same  service,  arises 
from  the  obligation  of  the  master,  whether  a  natural  person  or 
a  corporate  body,  not  to  expose  the  servant,  when  conducting 
the  master's  business,  to  hazards  or  perils  against  which  he 
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may  be  guarded  by  proper  diligence  on  the  part  of  the  master. 
If  it  were  otherwise,  the  master  would  be  released  from  all 
obligation  to  make  reparation  to  an  employee  in  a  subordinate 
position,  for  an  injury  caused  by  the  wrongful  conduct  of  the 
person  placed  over  him,  whether  they  were  fellow-servants  in 
the  same  common  service,  or  not."  And  finally,  in  Fraker  v. 
Minneapolis  etc.  R.  R.  Co.,  32  Minn.  54,  the  court  say:  "It  is 
the  duty  of  the  master  to  establish  and  promulgate  suitable 
and  needful  regulations  for  the  safe  and  proper  conduct  of  its 
business.  And  there  are  duties  which  belong  to  the  master  as 
such,  and  in  the  performance  of  which  he  is  bound  to  exercise 
such  diligence  for  the  protection  of  his  employees,  and  if  they 
are  performed  through  an  agent  of  whatever  grade,  he  must  be 
deemed  to  represent  the  master,  and  the  latter  is  accordingly 
responsible  for  their  negligent  performance." 

This  is  the  language  running  all  through  the  authorities 
upon  this  subject,  and  from  these,  and  others  to  which  refer- 
ence might  be  made,  the  principle  is  fully  established  that  it 
is  the  duty  of  the  master,  or  the  person  who  represents  him, 
to  use  reasonable  care  and  diligence  and  make  reasonable  pro- 
vision for  the  servant's  safety;  and  if  he  fails  to  do  this,  he 
is  responsible  for  the  injury  sustained  as  the  result  of  his  own 
or  the  agent's  negligence,  unless  there  was  contributory  neg- 
ligence. It  was,  therefore,  the  duty  of  the  defendant  to  make 
such  needful  rules  for  the  conduct  of  the  work,  or  take  such 
precaution,  as  would  provide  for  the  safety  of  the  men  under 
the  direction  and  control  of  Cosgrove,  as  would  not  expose  them 
to  unreasonable  risks  or  dangers  in  the  performance  of  their 
duties.  As  a  consequence,  it  was  the  duty  of  the  defendant 
to  protect  them  from  the  dangers  of  unexploded  holes  while 
engaged  in  their  employment,  as  without  such  protection  they 
would  be  constantly  liable  to  imminent  perils.  As  we  have 
shown,  if  the  reasonable  precaution  had  been  taken  to  remove 
the  debris  and  broken  rock,  the  unexploded  hole  which  occa- 
sioned the  injury  must  have  been  exposed  and  discovered,  and 
the  disastrous  explosion  avoided;  but  the  defendant  made  no 
provision  for  these  matters. 

In  the  execution  of  the  work  and  the  control  of  the  men, 
he  left  everything  to  Cosgrove,  and  necessarily  the  adoption  of 
such  measures  as  would  protect  them  while  engaged  in  their 
work.  He  was  thus  not  only  the  foreman  to  direct  the  work 
of  the  men  under  him,  but  the  person  above  all  others  to  pro- 
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vido  that  they  should  have  a  reasonably  safe  place  at  which  to 
work,  with  reference  to  its  risks  and  exigencies,  and  conse- 
quently it  became  his  duty  to  be  vigilant  in  the  use  of  such 
means  as  would  guard  them  from  the  dangers  of  unexploded 
holes.  In  this  view,  it  is  of  no  importance  by  what  name 
Cosgrove  be  called,  whether  middle-man,  superintendent,  or 
foreman.  The  truth  is,  as  was  said  by  the  supreme  court  of 
North  Carolina,  that  bo  variant  were  the  relations  between 
master  and  servants  in  different  employments,  and  so  close 
the  line  of  demarkation  between  co-laborers  and  middle-men, 
that  each  case  would  have  to  stand  upon  its  own  facts. 

We  think,  therefore,  when  Cosgrove  ordered  the  plaintiff  to 
set  up  the  machinery,  and  to  drill  holes  at  the  place  where 
the  injury  happened,  without  having  taken  some  care,  or  at 
least  taken  some  precautionary  measures,  to  discover  whether 
there  were  holes  which  had  failed  to  explode,  and  to  guard 
against  the  dangers  of  the  drills  penetrating  them,  he  com- 
mitted a  wrongful  and  negligent  act,  and  exposed  the  plaintiff 
to  a  serious  danger  not  contemplated  by  his  contract  of  ser- 
vice. In  saying  this,  we  are  not  unmindful  that  the  defend- 
ant is  not  an  insurer;  but  we  are  mindful  that  he  is  not  at 
liberty  to  neglect  all  care,  but  that  he  must  use  due  and 
reasonable  care.  As  a  result,  we  do  not  think  Cosgrove  was  a 
fellow-servant,  nor  that  there  was  error  in  the  instruction. 

The  judgment  must  be  afBrmed. 

LiABiLiTT  OF  Master  for  Injurt  Caused  bt  Neolioencb  of  Fellow- 
servant,  AND  Who  are  Fellow-servants:  See  Theleman  v.  Moeller,  73 
Iowa,  108;  5  Am.  St.  Rep.  GC.3,  and  note  664;  McMaater  v.  lUinout  Central 
R.  R.  Co.,  65  Miss.  204;  7  Am.  St.  Rep.  653. 

Master  and  Servant. — Injuries  to  Servant. — The  general  rule  is  well 
settled  that  a  master  is  not  liable  to  one  employee  for  an  injury  resulting 
from  the  negligent  acts  of  a  co-employee,  but  there  are  exceptions  to  this 
rule  which  are  equally  well  settled:  1.  Where  the  injury  is  occasioned  by 
exposing  employee  to  risks  not  within  his  contract  of  employment;  2. 
Where  the  negligent  co-employee,  whatever  his  grade  or  title,  exercises  su- 
vervision  or  control  over  tlie  injured  employee,  the  master  must  answer  for 
the  negligent  acts  of  the  former,  whereby  tlie  latter  is  injured  without  fault 
on  his  part;  3.  Where  master  undertakes  to  run  dangerous  machinery  with 
insufTicient  help,  Mhereby  the  employee  is  injured,  the  master  is  liable:  Jane 
V.  O.  D.  M.  Co.,  82  Va.  140;  but  tlic  fact  that  the  co-employee  had  authority 
to  discharge  his  fellow-servants  does  not  of  itself  constitute  such  supervisioi 
and  control  over  his  co-employees  as  will  make  the  master  liable  for  his  neg 
ligence:  Wchb  v.  R.  .0  J).  Ry  Co.,  97  N.  C.  387. 

Duty  of  Ma.stkii  to  SuprLV  Safe  Macuinery  and  Appliance.s  fob 
Use  of  Servant:    Wuotill'.  v.  Dululh  Lum^jer  Co.,  37  Minn.  153;  5  Am.  St. 
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Rep.  832,  and  note  836.  The  master  is  not  an  insurer  against  injnry,  nor  ia 
he  required  to  furnish  tools  or  appliances  of  the  best  or  most  approved  de« 
«ign,  safe  beyond  any  peradventure  or  contingency;  bat  he  engages  that  he 
will  not  expose  the  employee  to  danger  which  is  not  obvious,  or  of  which 
the  latter  has  no  knowledge  or  adequate  comprehension,  and  which  is  not 
reasonably  incident  to  and  within  the  ordinary  risks  of  the  service  under- 
taken:  Eledirie  Light  Co.  etc.  v.  Murphy,  115  Ind.  666. 

Sebvast  Aascwta  Obdinabt  Risks  Inoidknt  to  EMPLonaarr:  Wilton 
r,  Winona  etc  B.  B.  Co,,  37  Minn.  826;  6  Am.  St.  Rep.  861,  and  noto  8M|, 
CHapp  T.  M.  A  SL  L.  B.  B.  Co.,  86  Minn.  6. 


OASES 

IS  THS 

SUPREME    COURT 

or 

TLLINOIS. 


BowEN  V.  Pope. 

[126  Illinois,  28.J 
OiJunsHimiT  or  Psopxktt  not  in  the  State.  —  One  cannot  be  charged 
aa  gamiflhee  in  respect  to  promissory  notes  or  other  evidences  of  indebt- 
edness executed  by  third  parties  and  belonging  to  the  defendant  in  the 
attachment,  which  at  the  time  of  the  service  of  the  garnishee  process  and 
daring  the  pendency  of  the  suit  were  in  another  state. 

/.  C.  Broady,  for  the  appellant. 

William  McFadden,  for  the  appellees. 

MuLKEY,  J.  On  the  twelfth  day  of  October,  1885,  the  Sim- 
mons Hardware  Company,  a  business  corporation  of  St.  Louis, 
Missouri,  sued  an  attachment  out  of  the  circuit  court  of  Adams 
County,  against  the  estate  of  Benjamin  Bowen,  a  resident  of 
and  doing  business  in  the  state  of  Missouri,  to  which  the 
sheriff  of  the  county,  three  days  afterwards,  made  the  follow- 
ing return:  — 

*'  I  have  been  unable  to  find  property  of  the  within-named 
defendant,  Benjamin  Bowen,  to  satisfy  the  within  attachment, 
and  I  have  served  the  within  writ  upon  the  within-named 
garnishees,  Thomas  Pope,  William  R.  Lockwood,  and  John  W. 
Heitz,  copartners  under  the  name  and  style  of  Pope,  Lock- 
wood,  &  Co.,  by  reading  the  within  to  said  John  W.  Heitz,  on 
the  twelfth  day  of  October,  A.  D.  1885,  and  giving  to  said 
Heitz  one  dollar  and  ten  cents;  and  by  reading  the  within 
writ  to  within-named  Thomas  Pope,  on  the  thirteenth  day  of 
October,  1885;  and  by  reading  the  within  writ  to  the  within- 
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named  William  R.  Lock  wood,  on  the  fourteenth  day  of  Octo^ 
ber,  A.  D.  1886. 

"  I  cannot,  in  my  county,  find  the  within-named  Benjamin 
Bowen  this  fifteenth  day  of  October,  A.  D.  1885." 

The  garnishees  answered,  admitting  an  indebtedness  to 
Bowen  of  $141.49,  and  also  that  at  the  time  of  the  service 
of  the  writ  on  Heitz,  Lockwood  had  in  his  possession,  in  the 
state  of  Missouri,  certain  promissory  notes  belonging  to  Bowen, 
on  various  parties  then  in  and  resident  of  that  state,  and  that 
before  service  of  said  writ  on  Lockwood  the  said  notes  were 
delivered  by  him  to  Bowen,  in  pursuance  of  a  demand  made 
therefor. 

The  notes  in  question  amounted,  in  the  aggregate,  to  $336, 
and  are  conceded  to  have  been  worth  as  much  as  $100.  It  is 
an  undisputed  fact  that  the  notes,  neither  at  the  time  of  the 
service  of  the  writ  on  Heitz,  nor  afterwards,  were  outside  of 
the  state  of  Missouri.  Upon  the  service  of  the  writ  on  him, 
it  appears  that  the  firm  sent  a  dispatch  to  Lockwood,  who  was 
temporarily  in  Missouri,  for  the  purpose  of  making  a  settle- 
ment with  Bowen,  informing  him  of  the  service  of  the  writ. 
The  latter,  after  taking  legal  advice,  delivered  the  notes  to 
Bowen,  notwithstanding  the  service  upon  his  firm,  but  on  the 
same  advice  he  declined  to  pay  over  to  him  the  $141.49  cash, 
and  hence  there  is  no  controversy  as  to  that. 

The  plaintiff  filed  a  replication  to  the  answer  of  the  gar- 
nishees, and  the  issues  of  fact  thus  formed  were  tried  before 
the  court  and  a  jury,  resulting  in  a  verdict  for  the  plaintifl 
for  the  $141.49  only,  upon  which  the  court  entered  judgment. 
On  the  plaintifif's  appeal  the  appellate  court  affirmed  the 
judgment. 

The  only  question  to  be  determined  on  the  present  appeal 
arises  on  the  instructions  given  to  the  jury.  The  court,  in  a 
number  of  instructions,  told  the  jury,  in  efiect,  that  if  they 
found  the  facts  respecting  the  notes  as  above  stated,  they 
should  find  as  to  them  for  the  defendants.  The  question  thus 
raised  is  simply  this:  Can  one  be  charged  as  garnishee  in 
respect  to  promissory  notes,  or  other  evidences  of  indebted- 
ness, executed  by  third  parties,  and  belonging  to  the  defend- 
ant in  the  attachment,  which  at  the  time  of  the  service  of  the 
garnishee  process,  and  during  the  pendency  of  the  suit,  were 
in  another  state  ? 

So  far  as  we  are  advised,  this  question  is  now  before  this 
court  for  the  first  time,  though  the  courts  of  other  states,  in 
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giving  a  construction  to  their  own  statutes  on  the  suhject  of 
garnishment,  have  frequently  had  occasion  to  pass  upon  it, 
and  a  number  of  them  have  answered  the  question  directly  in 
the  negative.  On  the  other  hand,  the  case  of  Childs  d:  Co.  v. 
Digby,  24  Pa.  St.  23,  is  the  only  one  to  which  we  have  been 
referred  which  seems  to  hold  to  the  contrary,  and  the  rule  as 
laid  down  in  that  case  appears  to  have  been  since  changed  by 
statute,  so  as  to  make  it  conform  to  the  holdings  of  the  courts 
in  the  other  states.  We  perceive  nothing  in  this  case  to  justify 
a  departure  from  the  general  rule  on  the  subject,  as  just  indi- 
cated. That  the  rule  has  the  merit  of  convenience  and  cer- 
tainty is  clear,  and  that  it  is  sound  on  principle  will  fully 
appear  from  the  following  authorities:  Bates  v.  Chicago  etc. 
Ry  Co.,  60  Wis.  302;  50  Am.  Rep.  369;  Sutherland  v.  8ec(md 
National  Bank,  78  Ky.  253;  Plimpton  v.  Bigelow,  93  N.  Y.  596; 
Pennoyer  v.  Neff,  95  U.  S.  724;  Waples  on  Attachment  and 
Garnishment,  226,  227,  249,  334,  et  seq.  The  case  of  Illinois 
Central  R.  R.  Co.  v.  Co66,  48  HI.  404,  also  has  more  or  less 
bearing  on  the  question. 

The  conclusion  reached  by  the  courts  below  appearing  to  be 
in  conformity  with  the  general  current  of  authority,  we  perceive 
no  cause  for  disturbing  the  judgment.  It  will  therefore  be 
aflSrmed.  

PaoPEBTY  OUT  OF  Statb  CANNOT  BK  Oabnishkd:  BcUm  V.  Chicago  etc.  R'y  Co. , 
50  Am.  Rep.  369;  and  see  Cage  v.  Maschmeyer,  72  Iowa,  696.  But  property 
of  a  non-resident  in  the  bands  of  another  party  may  be  reached  by  garnish- 
ment, the  property  as  well  as  the  garnishee  being  within  the  jurisdiction  of 
the  court:  Molyneux  v.  Sei/nwur,  30  Ga.  440;  76  Am.  Dec.  662. 
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Eix£ccTioN  —  Trespass  by  Sheriff, — Personal  Profbrtt  of  Tenant  in 
Common  is  Equally  Exempt  from  levy  and  forced  sale  as  like  interests 
in  other  property,  where  the  possession  as  well  as  the  title  is  several; 
and  where  such  tenant,  after  notice  of  the  execution,  schedules  and 
claims  his  interest  as  exempt  under  the  statute,  if  such  interest  is  there- 
after levied  upon  and  sold  by  the  sheriff,  the  latter  is  liable  in  trespass 
under  the  Illinois  statute  in  double  the  value  of  the  property. 

Courts  of  Rkview  Reverse  only  for  Such  Errors  as  mat  havb  Buur 
Prejudicial  to  the  Complaining  Party;  and  where  it  is  clear  that  th« 
judgment  upon  the  conceded  facts  is  the  only  one  that  could  properly  b« 
rendered,  and  that  another  trial  would  therefore  necessarily  result  in  the 
Mune  way,  au  error  cannot  be  said  to  have  prejudiced  a  party. 
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George  W.  Fogg,  for  the  appellant. 
Carter  and  Ooverty  for  the  appellee. 

MuLKEY,  J.  Henry  C.  Mulligan,  having  reco-vered  a  judg- 
ment in  the  Adams  circuit  court  for  $139.65,  against  the  ap- 
pellee, William  Grewe,  who  was  tho  Lead  of  a  family,  and 
residing  with  the  same,  caused  a  writ  of  fieri  facias  to  be 
issued  thereon,  and  placed  it  in  the  hands  of  the  appellant, 
Benjamin  Heckle,  the  sheriff  of  the  county,  for  execution.  On 
being  notified  thereof,  the  appellee  made  out  and  delivered  to 
the  sheriff,  in  strict  conformity  with  tho  statute,  a  schedule  of 
all  his  property,  amounting  in  value  to  about  three  hundred 
dollars,  and  claimed  the  same  as  exempt  from  execution. 
Most  all  of  the  property  scheduled  consisted  of  three  mules, 
two  coal-wagons,  four  sprinkling-wagons,  and  five  sets  of 
double  harness,  in  which  the  appellee  had  an  undivided  half 
interest,  as  tenant  in  common  with  one  A.  H.  Wissmann. 
The  sheriff,  under  the  instructions  of  the  plaintiff's  attorney, 
proceeded  to  levy  upon  the  defendant's  interest  in  the  prop- 
erty, notwithstanding  it  had  been  scheduled  and  claimed  by 
him  as  exempt  under  the  statute,  and  subsequently,  after  the 
usual  notice,  sold  the  same,  under  the  execution,  for  $183.50. 
The  defendant  in  the  execution  thereupon  brought  an  action 
of  trespass  against  the  sheriff,  to  recover  double  the  value  of 
the  property  sold.  The  action  is  founded  on  sections  13,  14, 
and  17  of  chapter  52  of  the  Revised  Statutes,  entitled  Exemp- 
tions (Starr  and  Curtis's  edition),  the  last  section  of  which 
provides  as  follows:  "If  any  oflScer,  by  virtue  of  any  execu- 
tion or  other  process,  or  any  other  person,  by  any  right  of 
distress,  shall  take  or  seize  any  of  the  articles  of  property  ex- 
empted, as  herein  provided,  from  levy  and  sale,  such  ofiBcer  or 
person  shall  be  liable  to  the  party  injured  for  double  the  value 
of  the  property  so  illegally  taken  or  seized,  to  be  recovered  by 
action  of  trespass,  with  costs  of  suit."  The  cause  was  tried 
before  the  Adams  circuit  court  and  a  jury,  resulting  in  a  judg- 
ment of  six  hundred  dollars  for  the  plaintiff,  which  was  sub- 
sequently afiirmed  by  the  appellate  court  for  the  third  district, 
whence  the  case  is  certified,  under  the  statute,  to  this  court  for 
review. 

The  undisputed  facts  are,  as  already  indicated,  that  the 
property  levied  upon  and  sold  by  the  sheriff  belonged  to  ap- 
pellee, as  tenant  in  common  with  Wissmann;  that  the  same 
Was  properly  scheduled  and  claimed  by  the  defendant  in  the 
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execution  before  it  was  taken  and  sold  by  the  sheriff;  that 
appellee's  one-half  interest  therein  did  not  exceed  three  hun* 
dred  dollars  in  value,  and  that  at  the  time  the  property  was 
80  taken  and  sold,  appellee  was  the  head  of  a  family,  and  re- 
siding with  the  same.  It  therefore  follows,  that  if,  as  matter 
of  law,  the  interest  of  a  tenant  in  common  in  personal  prop- 
erty is  in  any  case  exempt,  under  our  statute,  from  levy  and 
forced  sale,  it  clearly  was  in  this.  The  lower  courts  both  held 
that  such  interest  in  personal  property  stands  upon  the  same 
footing,  in  respect  to  the  exemption  laws,  as  like  interests  in 
other  property,  where  the  possession  as  well  as  the  title  is 
Beveral.  That  the  lower  courts  ruled  correctly  on  this  ques- 
tion, we  have  no  doubt.  Being  of  this  opinion,  it  would  be  a 
useless  consumption  of  time  to  consider  the  other  questions 
discussed  in  the  briefs,  for,  accepting  this  as  the  law  of  the 
case,  as  upon  the  admitted  facts  we  must,  there  was  clearly 
no  error  in  afHrming  the  judgment  of  the  trial  court,  even 
though  some  of  its  rulings  may  have  been  improper,  about 
which  we  express  no  opinion.  Courts  of  review  reverse  only 
for  such  errors  as  may  have  been  prejudicial  to  the  complain- 
ing party,  and  certainly  no  error  or  number  of  errors  can, 
with  any  propriety,  be  said  to  prejudice  a  party,  when  it  is 
clear,  as  it  is  here,  that  the  judgment  upon  the  conceded  facts 
is  the  only  one  that  could  properly  be  rendered,  and  that  an- 
other trial  would  therefore  necessarily  result  the  same  way. 

It  is  supposed  by  counsel  that  the  view  taken  by  the  coorta 
below  on  this  question,  and  in  which  we  fully  concur,  is  not  to 
be  reconciled,  in  principle,  with  the  case  of  Trowbridge  v.  Cross, 
117  111.  109.  We  are  unable  to  perceive  anything  in  that  case 
which  justifies  the  claim  of  counsel.  The  question  there  de- 
cided was,  *'  whether  one  member  of  a  firm  can  hold  a  home- 
stead estate  in  the  real  estate  of  the  firm,  as  against  a 
copartnership  debt,  and  without  the  consent  of  the  copartner," 
and  it  was  held  that  he  could  not.  If  the  articles  levied  upon 
in  this  case  were  partnership  property,  and  the  claim  sought 
to  be  collected  were  a  partnership  debt,  then  there  would  be  a 
striking  analogy  between  that  and  the  present  case;  but  as  it 
is,  there  is  scarcely  any.  Indeed,  the  differences  between  the 
ownership  of  property  by  a  tenant  in  common,  and  the  owner- 
ship of  like  property  by  a  partner,  are  so  many  and  elementary 
in  their  character,  and  withal  so  clearly  defined  in  the  law, 
that  it  would  be  useless  to  name  them,  or  point  out  the  legal 
consequences  that  respectively  attach  to  them. 
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Being  fully  eatisfied  with  the  conclusion  reached  by  the  ap- 
pellate  court,  its  judgment  will  be  afBrmed. 

IlxEMFnoN  FBOx  ESxxouTioN  ov  Profertt  ofC)o-tsnants:  McCoy  V.  Bren- 
nan,  61  Mich.  362;  1  Am.  St.  Rep.  5S9,  and  note  69^-595. 

JmxjHENT  WILL  NOT  BB  REVERSED  FOB  Receftion  of  improper  evidenoe, 
if  the  same  result  must  have  been  reached  had  such  evidence  been  excluded: 
Parkhurat  v.  Berdell,  110  N.  Y.  386;  6  Am.  St.  Rep.  384;  MaUhewa  v.  Phelpt, 
61  Mich.  327;  1  Am.  St.  Rep.  581;  and  see  De  Laittrev.  Jcmea,  36  Minn.  619. 
Nor  will  a  decree  be  reversed  for  an  error  in  it  which  works  no  injury  to  th« 
losing  party:  Sclmlz  v.  Sneeny,  19  Nev.  S59;  3  Atk,  St.  Rep.  888. 
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Reooro  of  Court  Showing  Jxtsoment  by  Confession  in  Open  Coitbt 
Imposts  VicBrnr,  and  cannot  be  Contradicted  bt  Parol  Evidence. 
The  record  of  such  judgment  is  the  only  proper  evidence  of  itself,  and  is 
conclusive  of  the  fact  of  the  rendition  of  the  judgment,  and  of  all  the 
legal  consequences  resulting  therefrom. 

Execution  Issued  before  Judgment  is  Recorded.  —  Where  judgment  is 
part  of  proceedings  in  court  in  term  time,  it  is  not  material  whether 
record  was  actually  written  up  or  not  at  time  execution  issued. 

Attorney's  Fees  may  be  Included  in  Judgment  by  Confession  Au- 
thorized BY  Warrant  of  Attorney.  — Stipulation  by  which  a  debtor 
agrees  to  pay  fees  of  his  creditor's  attorney  in  case  the  latter  is  com- 
pelled to  resort  to  legal  proceedings  to  collect  his  debt  is  an  agreement 
which  is  not  only  eminently  just,  but  which  rests  upon  »  good  and  vain* 
able  consideration. 

Weigley,  Bulkley,  and  Orant^  for  the  appellant. 

Flower^  Remey,  and  HoUtein,  for  the  appellees. 

By  CouBT.  The  opinion  of  the  api^llate  court  for  the  first 
district  in  this  case  is  as  follows:  — 

"Bailet,  J.  The  complainant  having  obtained  a  judgment 
against  one  Sea,  and  having  levied  his  execution  upon  the 
property  of  his  debtor,  seeks  by  bis  bill  to  have  certain  prior 
judgments  and  executions  against  the  same  debtor,  and  in 
favor  of  other  creditors,  vacated  and  declared  null  and  void, 
so  as  to  give  priority  to  the  complainant's  execution.  The 
judgments  attacked  were  entered  by  confession,  and  no  claim 
is  made  that  the  indebtedness  for  which  they  were  entered 
was  not  justly  and  in  good  faith  due,  nor  are  there  any  allega- 
tions of  fraud  or  collusion.  The  claim  to  relief  is  based  solely 
upon  certain  alleged  irregularities  on  the  entry  of  said  judg> 
ments. 
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"The  bill  admits  that  said  judgments  purport  to  have  been 
entered  in  open  court,  in  term  time,  but  it  is  alleged  that  in 
fact  the  branch  of  said  court  presided  over  by  the  judge  before 
whom  said  judgments  purport  to  have  been  entered  was  not 
in  session  on  that  day,  and  had  not  been  opened  for  that  term; 
that  the  declarations  and  cognovits  were  presented  to  the  judge 
out  of  court;  that  he  there  indorsed  thereon  directions  to  enter 
judgments,  and  that  said  papers  with  such  indorsements, 
being  filed  with  the  clerk,  said  judgments  were  entered  by 
him. 

"  It  is  the  settled  rule  of  law  that  the  record  of  a  court  show- 
ing a  judgment  by  confession  in  open  court  imports  verity, 
and  cannot  bo  contradicted  by  parol  evidence:  Roche  v.  Bel- 
dam, 119  111.  320.  The  record  of  such  judgment  is  the  only 
proper  evidence  of  itself,  and  is  conclusive  evidence  of  the  fact 
of  the  rendition  of  the  judgment,  and  of  all  the  legal  conse- 
quences resulting  from  that  fact,  both  as  against  the  parties 
to  the  judgment  and  all  others  whose  interests  may  be  affected 
thereby:  Koren  v.  Roemheld,  7  111.  App.  646;  Richardson  v. 
Beldam,  18  Id.  527;  Jasper  v.  Schlesinger,  22  Id.  637. 

"The  complainant,  then,  by  admitting  that  the  judgments 
which  he  is  seeking  to  have  set  aside  purport  to  have  been 
entered  in  open  court,  in  term  time,  admits  the  existence  of 
judgment  records  which  furnish  conclusive  evidence  that  said 
judgments  were  so  entered,  and  he  has  therefore  precluded 
himself  by  such  admission  from  insisting  that  the  contrary  is 
the  fact. 

"It  is  alleged  that  the  executions  are  void  because  they 
were  issued  and  delivered  to  the  sheriff  before  the  judgments 
were  actually  entered  upon  the  records  of  the  court.  As  the 
judgments  were  a  part  of  the  proceedings  of  the  court  in  term 
time,  it  is  not  material  whether  the  record  of  the  judgments 
were  actually  written  up  or  not  at  the  time  the  executions 
were  issued.  Such  was  the  conclusion  reached  by  us  on  full 
consideration  of  this  question  in  Jasper  v.  Schlesinger,  supra. 

"The  point  is  made  that  the  provision  of  the  warrants  of 
attorney  as  to  attorney's  fees  was  fraudulent  as  to  other  credi- 
tors, in  that  it  appropriated  the  amount  of  such  fees  to  the 
payment  of  the  attorneys  of  the  judgment  creditors,  without 
consideration.  It  is  claimed  that  to  the  extent  of  such  fees, 
at  least,  the  judgments  should  be  vacated.  A  stipulation  by 
which  a  debtor  agrees  to  pay  the  fees  of  his  creditor's  attorney, 
:ji  case  the  latter  is  compelled  to  resort  to  legal  proceedings 
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to  collect  his  debt,  is  an  agreement  which  is  not  only  eminently 
just,  but  which  rests  upon  a  good  and  valuable  consideration. 
It  is  not  in  the  nature  of  a  gratuity,  but  is  a  contract  by  which 
the  debtor,  in  part  consideration  of  the  credit  given  him,  agrees 
to  indemnify  his  creditor  against  the  consequences  of  his  ne- 
glect or  refusal  to  pay,  whereby  the  creditor  may  be  subjected 
to  the  necessity  of  employing  and  paying  an  attorney. 

"We  are  of  the  opinion  that  the  bill  presented  no  grounds 
for  relief.  The  demurrer  was  therefore  properly  sustained. 
Decree  aflBrmed." 

Upon  an  examination  of  the  bill,  and  after  full  consideration 
of  the  arguments  of  appellant's  counsel,  we  have  come  to  the 
same  conclusion  as  that  reached  by  the  appellate  court.  The 
reasons  stated  in  the  opinion  of  the  court  in  support  of  the  de- 
cision are  satisfactory  to  our  minds,  and  meet  our  approval. 
We  therefore  adopt  the  opinion  of  the  appellate  court  as  our 
own  opinion  in  the  case. 

The  judgment  of  the  appellate  court  is  affirmed. 


JoDQHENT  BY  CONFESSION,  Entkt  OF,  ETC.:  Lee  V.  Ftgg,  37  CaL  328;  99 
Am.  Dec.  271,  and  note  277;  Cloud  v.  El  Dorado  CourUy,  12  Cal.  128;  73 
Am.  Dec.    626;  Cook  v.  Whipple,  65  N.  Y.  150;  14  Am.  Rep.  202. 
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SviNO  Pabtt  bt  Wrong  Name  —  Plea  in  Abatxhsnt.  —  Where  real 
party  in  interest  is  sued  and  served  with  process  by  wrong  name,  the 
misnomer  must  be  pleaded  in  abatement;  otherwise  such  party  will  be 
ooncluded  by  the  judgment  or  decree  rendered,  the  same  as  if  he  were 
described  by  his  true  name. 

Review  of  Questions  of  Fact.  —  Whebb  Issue  whether  Partt  was 
Sued  bt  Wrono  Name  is  Made  One  of  Fact  by  the  pleadings,  and 
as  such  is  submitted  to  the  jury  and  determined  by  the  judgment  of  the 
appellate  court,  it  will  not  be  reviewed  by  this  court. 

To  Identify  Defendant  as  Same  Person  as  One  Sued  by  Another 
Name,  Evidence  is  Admissible  that  the  name  in  the  original  suit  was 
that  of  a  corporation  which  had  been  sold  out  under  a  foreclosure  decree 
to  another  company,  which  continued  the  business  under  the  same  name, 
merely  changing  the  word  "railroad"  to  "railway";  that  thereafter 
the  "railroad  "  company  ceased  to  do  business,  but  retained  its  organ- 
ization for  the  purpose  of  clearing  up  its  afifairs;  that  defendant  was 
assignee  of  the  lessee  of  the  "  railway  "  company,  and  was  operating  the 
road  at  the  time  of  the  accident  in  question;  that  defendant  used 
signs,  cars,  and  engines  with  the  initials  of  the  "railroad  "  corporation, 
and  that  the  ^ame  lettering  remained  on  the  doors  of  the  ticket  and 
Am.  St.  Rep.,  Vol.  VIII.  —22 
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fraight  office*,  with  few  exceptions;  that  plaintiff  intended  to  ane  defend- 
ant and  senred  it  with  process,  and  that  ita  attorney  defended  witboot 
pleading  the  misnomer  in  abatement. 

LiABiLiTT  OF  Lessor  or  Railroad  dois  not  Preyknt  Lkssu  rROM 
Being  also  Lublk  roR  Nbqlioenck  of  its  servants  or  agents. 

BiOHT  or  Recovert  for  Defendant's  Neglioenoe  or  Carelessness  is 
SomciENTLT  Set  Forth  in  iNaTRUcrioN,  that  "if  the  jury  believe 
from  the  evidence  that  a  flagman  of  the  defendant  improperly  and  inop- 
portunely  signaled,"  etc.,  where  it  also  appears  that  the  words  "care- 
lessly "  and  "  negligently  "  were  in  the  declaration,  and  a  preceding 
instruction  had  called  attention  to  the  case  of  one  person  being  put  in 
peril  by  the  "negligence  and  misconduct"  of  another,  and  had  also 
directed  inquiry  as  to  whether  "  the  negligence  of  the  defendant"  had 
caused  the  alleged  injury. 

Flagman  or  Railroad  Company  is  Ouiltt  or  Negligence  in  Perform- 
ance OF  ni3  Dutt,  where  plaintiff  is  injured  in  crossing  a  track  with 
bia  team  in  consequence  of  being  signaled  to  come  on  when  a  train,  un- 
seen by  him  but  which  the  flagman  was  bound  to  observe,  was  moving 
nearer  and  directly  towards  the  team. 

Pleading  —  Statcte  or  Limitations  —  Amended  Declaration.  —  Where 
separate  causes  of  action  are  set  up  in  separate  counts,  and  defendant 
pleads  the  statute  to  the  whole  declaration,  plaintiff  ia  entitled  to  recover 
if  one  of  his  causes  of  action  is  not  within  the  bar;  and  where  the  original 
declaration  counts  upon  the  negligence  of  the  engineer,  and  the  amended 
declaration  also  alleges  separately  and  in  addition  the  negligence  of  the 
flagman,  which  latter,  if  a  new  cause  of  action,  might  have  come  within 
the  statutory  bar;  the  defendant  to  avail  himself  of  such  bar  must  plead 
separately  to  that  portion  of  the  declaration  which  has  reference  to  the 
negligence  of  the  flagman. 

Damages  —  Limttino  Belief  or  Jury  as  to  What  Testimony  Snows.  — 
Instructtion  in  action  for  personal  injury,  that  if  the  jury  "find  the 
defendant  guilty,"  they  shall  assess  his  damages,  etc.,  proceeding  to  state 
the  elements  that  may  be  considered  in  fixing  the  amount,  ending  with 
the  words  "as  shown  by  the  testimony,"  does  not  warrant  the  criticism 
that  such  amount  is  not  limited  to  the  jury's  belief  as  to  what  the  testi- 
mony shows,  but  allows  any  amount  to  be  assessed.  The  finding  defend- 
ant guilty  presupposed  a  belief  from  the  evidence  in  the  truth  of  the 
facts  referred  to  in  previous  instructions,  which  stated  that  if  certaia 
facta  were  found  true  it  would  be  guilty. 

Oeorge  Willard,  for  the  appellant 

John  Lyle  King,  for  the  appellee. 

Magrudeb,  J.  This  suit  was  commenced  in  the  circuit 
court  of  Cook  County  on  July  3,  1874,  by  the  appellee,  to 
recover  damages  for  personal  injuries  received  July  5,  1872. 
On  the  latter  day,  appellee  was  riding  in  a  buggy  westward 
on  Eighteenth  Street  in  the  city  of  Chicago,  and  came  to 
Stewart  Avenue,  along  which  the  railroad  tracks  of  the  appel- 
lant, ten  or  twelve  in  number,  run  from  north  to  south,  and 
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from  northeast  to  southwest.  He  was  there  stopped  by  a 
train  passing  on  one  of  the  tracks  farthest  to  the  west,  and 
waited  for  some  time  for  an  opportunity  to  get  across.  A 
number  of  stationary  cars,  standing  on  one  of  the  easterly 
tracks  south  of  Eighteenth  Street,  obstructed  his  view  of  the 
tracks  between  the  stationary  cars  on  the  east  and  the  moving 
train  on  the  west.  When  the  latter  train  had  passed,  he  was 
signaled  to  come  on  and  motioned  to  to  hurry  up  by  the  flag- 
man, whose  duty  it  was  to  give  signals  of  the  movements  of 
the  cars  and  engines.  Before  he  could  cross  the  network  of 
tracks,  a  train,  backing  up  from  the  south,  and  theretofore 
hidden  by  the  stationary  cars,  stopped  his  further  progress  by 
moving  directly  in  front  and  so  near  as  to  touch  the  horse's 
head.  The  horse  became  frightened,  and  reared  and  plunged, 
and  backed  the  buggy  towards  the  east,  where  it  was  in 
danger  of  colliding  with  a  locomotive  advancing  from  the 
north,  in  appellee's  rear.  In  this  state  of  aflfairs,  the  whistle 
of  the  locomotive  was  suddenly  blown,  and  increased  the 
fright  of  the  horse.  In  peril  of  his  life  from  the  train  in  front 
of  him,  the  locomotive  in  the  rear  of  him,  and  the  plunging  of 
the  frightened  horse,  appellee  jumped  from  the  buggy,  and 
received  the  injuries  complained  of. 

The  declaration  charges  that  the  servants  of  appellant  were 
guilty  of  negligence  in  signaling  appellee  to  advance  across 
the  tracks,  when  an  approaching  train,  that  he  could  not  see, 
made  it  unsafe  to  do  so,  and  in  driving  the  locomotive  along 
the  track  at  that  time,  and  needlessly  and  improperly  blowing 
its  whistle. 

The  suit,  as  originally  begun  by  summons  issued  on  July 
3,  1874,  was  against  the  Pittsburgh,  Fort  Wayne,  and  Chicago 
Railroad  Company.  The  alias  summons,  dated  July  23, 1874, 
was  served  July  31,  1874,  on  R.  C.  Mcldrum  as  agent.  The 
original  declaration  was  filed  August  10,  1874,  to  which  the 
general  issue  was  pleaded.  The  first  trial  was  had  in  April, 
1876,  and  resulted  in  a  verdict  of  three  thousand  dollars. 
A  new  trial  was  granted.  The  second  trial  took  place  in 
November,  1876,  and  resulted  in  a  verdict  of  four  thousand 
dollars.  A  new  trial  was  again  granted.  The  third  trial 
began  on  March  26,  1877,  but  on  March  27,  1877,  leave  was 
given  to  plaintiff  to  amend  by  substituting  the  Pennsylvania 
Company  in  place  of  the  Pittsburgh,  Fort  Wayne,  and  Chi- 
cago Railroad  Company,  a  juror  was  withdrawn,  and  the  cause 
continued.     The  summons,  issued  and  dated  on   March  27, 
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1877,  waa  served  on  March  28,  1877,  on  the  Pennsylvania 
Company,  by  reading  to  R.  C.  Meldrura,  agent. 

March  27,  1877,  an  amended  declaration  was  filed,  consist- 
ing of  five  counts,  to  which  the  Pennsylvania  Company  filed 
two  pleas:  1.  General  issue;  and  2.  Statute  of  limitations;  the 
latter  plea  being  that  action  did  not  accrue  within  two  years 
next  before  suit  was  brought.  To  the  second  plea  four  repli- 
cations were  filed,  each  of  which  was  demurred  to,  and  de- 
murrer sustained  as  to  second  and  third  and  overruled  as  to 
first  and  fourth.  Issue  was  joined  on  the  first  replication,  and 
two  rejoinders  were  filed  to  the  fourth.  The  rejoinders  were 
demurred  to,  but  the  demurrer  was  overruled,  and  plaintiff 
elected  to  stand  by  it.  June  4,  1877,  an  order  was  entered, 
substituting  the  Pennsylvania  Company  for  the  Pittsburgh, 
Fort  Wayne,  and  Chicago  Railroad  Company. 

In  September,  1877,  a  third  trial  was  had,  resulting  in 
verdict  and  judgment  for  three  thousand  dollars.  An  ap- 
peal was  then  taken  to  the  appellate  court,  where  the  judg- 
ment was  reversed  and  the  cause  remanded.  The  mandate 
was  filed  in  October,  1880.  Afterwards,  in  January,  1885, 
leave  was  granted  to  plaintiff  to  withdraw  all  replications 
then  on  file,  and  to  file  new  replications  to  the  second  plea, 
upon  the  first  of  which  issue  was  joined,  and  to  the  second 
and  third  of  which  rejoinders  were  filed  and  demurred  to. 
A  fourth  trial  was  begun  in  September,  1885,  but  plaintiff 
withdrew  a  juror,  and  the  cause  was  continued.  The  fourth 
trial  was,  however,  again  begun  and  finished  in  November, 
1886,  and  resulted  in  verdict  and  judgment  for  five  thousand 
dollars.  The  latter  judgment  has  been  afiirmed  by  the  ap- 
pellate court,  whence  it  comes  before  us  by  appeal. 

The  first  of  the  new  replications  to  the  second  plea  averred 
that  the  defendant,  the  Pennsylvania  Company,  was  a  foreign 
corporation,  possessed  of  and  operating  solely  and  exclusively 
the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad,  extending 
from  Chicago  to  Pittsburgh,  and  all  the  cars,  etc.,  and  the 
servants,  etc.,  running  and  operating  same  were  the  servants, 
etc.,  of  the  defendant,  and  the  causes  of  action  mentioned  in 
the  declaration  were  solely  caused  by  the  negligence  of  de- 
fendant's servants,  etc.;  that  Meldrum  was  local  and  general 
agent  of  defendant  in  Chicago,  and  on  July  3,  1874,  plaintiff 
sued  out  summons,  and  impleaded  defendant  in  the  name  of 
the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  Company 
(the  said  Pennsylvania  Company  being  known  and  reputed 
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as  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad  Com- 
pany); that  the  alias  summons  against  defendant  in  the  re- 
puted name  of  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad 
Company  was  served,  July  31,  1874,  on  Meldrum,  as  agent  of 
Pennsylvania  Company;  that  the  Pennsylvania  Company 
appeared  by  its  solicitors,  and  without  pleading  in  abatement, 
pleaded  to  the  merits,  etc.  The  replication  then  sets  forth  the 
trials  in  April  and  November,  1876,  the  amendment  and  sub- 
stitution of  March,  1877,  the  issuance  of  summons  in  March, 
1877,  against  the  Pennsylvania  Company,  and  its  service  on 
Meldrum,  as  agent  of  that  company,  etc.,  and  concludes  as 
follows:  "And  so  plaintiff  says  this  suit  is  the  same  suit  com- 
menced against  defendant  in  name  of  Pittsburgh,  Fort  Wayne, 
and  Chicago  Railroad  Company,  and  that  said  causes  of  action 
accrued  within  two  years  before  commencement  of  suit." 

If  the  suit  had  been  begun  against  the  Pennsylvania  Com- 
pany by  that  name,  it  was  undoubtedly  commenced  in  time  to 
escape  the  bar  of  the  statute.  The  theory  of  the  appellant  is, 
that  the  action  having  been  begun  against  the  Pittsburgh, 
Fort  Wayne,  and  Chicago  Railroad  Company  was  not  begun 
against  the  Pennsylvania  Company,  and  that  the  bar  of  the 
statute  was  complete  as  to  the  latter  company  because  it  was 
not  made  a  party  until  1877,  more  than  two  years  after  the 
cause  of  action  accrued.  To  answer  this  position,  appellee  con- 
tends that  the  Pennsylvania  Company  was  the  company  sued 
in  the  first  place,  but  that  it  was  merely  sued  by  the  wrong 
name,  to  wit,  by  the  name  of  the  Pittsburgh,  Fort  Wayne,  and 
and  Chicago  Railroad  Company. 

The  law  undoubtedly  is,  that  where  the  real  party  in  interest 
and  the  one  intended  to  be  sued  is  actually  served  with  pro- 
cess in  the  cause,  even  though  under  a  wrong  name,  he  must 
take  advantage  of  the  misnomer  by  plea  in  abatement  in  such 
suit;  and  if  he  does  not,  he  will  be  concluded  by  the  judgment 
or  decree  rendered,  the  same  as  if  he  were  described  by  his 
true  name:  Pond  v.  Ennis,  69  111.  341.  If  the  Pennsylvania 
Company  was  the  real  party  sued  and  served,  though  by  the 
wrong  name,  it  should  have  pleaded  the  misnomer  in  abate- 
ment.   It  did  not  do  so.   The  first  plea  filed  was  to  the  merits. 

The  issue  made  upon  the  plaintiff's  replication  to  defend- 
ant's second  plea  was,  whether  or  not  the  Pennsylvania  Com- 
pany was  sued  and  impleaded  by  a  wrong  name,  and  served 
with  summons  under  a  wrong  name.  The  issue  thus  made 
was  one  of  fact,  and  was  submitted  to  the  jury  along  with  the 
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other  facts.  This  question  of  fact,  no  less  than  the  other 
questions  of  fact,  is  settled  and  determined,  so  far  as  we  are 
concerned,  by  the  judgment  of  the  appellate  court. 

Defendant,  upon  the  trial,  introduced  no  evidence  whatever 
under  either  plea.  All  the  proof  in  the  record  was  put  in  by 
the  plaintiff.  The  latter  called  to  the  stand  and  examined 
several  of  appellant's  oflBcers,  agents,  and  attorneys.  It  ap- 
peared from  their  testimony  that  foreclosure  proceedings 
were  instituted  against  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  Railroad  Company  in  1867,  or  at  some  date  prior 
thereto;  that  the  road  was  sold  out  under  decree  in  such  pro- 
ceedings, and  purchased  by  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  Railway  Company,  which  vras  thenceforward  its  owner; 
that  thereafter  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Rail- 
road Company  ceased  to  do  business,  ran  no  cars,  operated  no 
road,  and  simply  retained  an  organization  for  the  purpose  of 
closing  up  its  affairs;  that  the  Pittsburgh,  Fort  Wayne,  and 
Chicago  Railtcoy  Company  operated  the  road  until  June  7, 
1869,  and  then  leased  it  to  the  Pennsylvania  Railroad  Com- 
pany, which  latter  company  assigned  the  lease  in  1870  or  1871 
to  the  appellant,  the  Pennsylvania  Company;  that  the  appel- 
lant was  operating  the  road  and  running  the  cars  when  the 
accident  occurred,  and  when  the  suit  was  brought;  that  the 
cars  on  the  track  at  that  time  were  marked  P.  Ft.  W.  <fc  C. 
R.  R.  &  R.  W.;  the  sign-boards  were  marked  P.  Ft.  W.  &  C. 
Co.;  the  initials  P.  Ft.  W.  &  C.  Ry.  were  on  the  locomotives; 
the  same  lettering  was  on  the  windows  of  the  freight  and 
ticket  offices,  though  the  name  of  the  Pennsylvania  Company 
was  also  on  the  transom  over  the  door,  and  on  some  of  the 
windows;  that  Meldrum  was  general  freight  agent  of  appel- 
lant; that  the  officers  of  appellant  were  consulted  about  the 
accident,  and  made  reports  in  reference  to  it  to  the  mainofBce 
in  Pittsburgh;  that  appellant's  attorneys  filed  the  original  plea 
and  defended  the  original  suit,  etc.  There  was  also  testimony 
tending  to  show  that  the  plaintiff  intended  to  sue  the  com- 
pany, which  was  running  the  cars  at  the  time  the  injury  waa 
committed,  and  which  was  employing  the  servants  charged 
with  the  negligence  complained  of;  and  it  is  undisputed  that 
that  company  was  none  other  than  the  appellant. 

This  testimony,  which  was  strenuously  objected  to  by  ap- 
pellant's counsel,  was  competent  as  bearing  upon  and  tending 
to  prove  the  issue  of  fact  made  upon  the  replication  to  the 
second  plea.     Indeed,  it  would  seem  to  have  been  difficult  for 


May,  1888.]        Pennsylvania  Co.  v,  Sloan.  843 

any  ordinary  man  to  find  out  just  what  name,  among  the 
many  names  made  use  of,  was  the  real  name  of  the  company 
whose  servants  were  in  charge  of  the  cars  and  the  tracks  at 
the  time  appellee  was  injured. 

We  do  not  think  that  the  objections,  made  by  appellant  to 
the  instructions  which  were  given  upon  the  subject  of  the 
plea  of  the  statute  of  limitations,  are  well  taken.  These  ob- 
jections fall  with  the  objections  to  the  testimony  already  re- 
ferred to.  The  instructions  in  relation  to  the  plea  were  based 
upon  the  testimony  tending  to  show  the  use  of  the  wrong 
name,  and  merely  told  the  jury  in  substance  that  the  statute 
of  limitations  did  not  apply,  if  the  facts  set  up  in  the  replica- 
tion as  above  stated  should  be  found  from  the  evidence  to  be 
true. 

\yhile  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railway 
Company,  appellant's  lessor,  may  have  been  liable  for  the 
injury,  yet  appellant,  the  lessee,  was  also  liable.  The  railway 
company  was  not  sued.  The  defendant  originally  sued  was 
called  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Railroad 
Company.  As  the  corporation  formerly  known  by  that  name 
was  virtually  defunct,  and  existed  only  to  wind  up  old  busi- 
ness, and  not  to  attend  to  new  business,  appellant's  officers 
and  agents  could  not  have  supposed  that  corporation  to  have 
been  the  defendant  intended  to  be  sued,  when  service  was 
had  upon  appellant's  own  representative  in  Chicago. 

The  seventh  instruction  given  for  plaintiff  begins  with 
these  words:  "  If  the  jury  believe  from  the  evidence  that  a 
flagman  of  the  defendant  improperly  and  inopportunely  sig- 
naled the  plaintiflF's  team,"  etc.  This  language  is  criticised 
upon  the  alleged  ground  that  it  bases  the  right  of  recovery, 
not  upon  the  negligence  or  carelessness  of  defendant's  servant, 
but  upon  the  question  whether  or  not  such  servant  performed 
his  duty  in  an  improper  and  inopportune  manner.  The 
words  "  carelessly  "  and  ''  negligently  "  are  in  the  declaration, 
and  if  they  had  been  added  to  the  words  used  in  the  instruc- 
tion, the  latter  would  have  been  more  technically  accurate. 
But  we  do  not  think  it  was  sufficiently  inaccurate  to  mislead 
the  jury. 

*'  Improper  "  means  "  not  fitted  to  the  circumstances." 
"  Inopportune  "  means  "  unseasonable  in  time,"  or  "  at  the 
wrong  time."  If  the  flagmaji  signaled  to  the  plaintiff  to 
come  on,  when  the  circumstances  were  such  as  to  require  him 
either  not  to  signal  at  all  or  to  signal  for  a  further  waiting,  or 
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if  tho  flagmaa  signaled  to  plaintiff  to  come  on  at  a  time  when 
a  train,  unseen  by  plaintiff,  but  which  the  flagman  was  bound 
to  observe,  was  moving  near  and  directly  towards  tho  team, 
then  such  flagman  was  guilty  of  negligence  in  the  perform- 
ance of  his  duty.  Moreover,  the  fifth  instruction  had  called 
attention  to  the  case  of  one  person  being  put  in  peril  by  the 
"negligence  and  misconduct "  of  another,  and  had  directed 
inquiry  to  the  question  whether  the  plaintiff,  in  the  exercise 
of  ordinary  care,  had  been  compelled  by  "  the  negligence  of 
the  defendant"  to  jump  from  his  buggy. 

The  seventh  instruction  is  also  objected  to  as  basing  the 
right  of  recovery  solely  upon  the  action  of  the  flagman,  and 
not  upon  the  action  of  the  engineer  in  backing  the  locomotive 
and  blowing  the  whistle.  Inasmuch  as  the  original  declara- 
tion attributed  the  injury  to  the  moving  and  whistling  of  the 
locomotive  in  the  rear  of  the  team,  and  to  no  other  cause, 
while  the  amended  declaration,  filed  in  1877,  added  the  im- 
proper signaling  of  the  flagman  as  a  further  cause  of  the 
injury,  it  is  therefore  claimed  that  the  amended  declaration 
Bet  up  a  new  cause  of  action  which  came  within  the  bar  of 
the  statute.  Both  declarations  claim  damages  for  the  same 
injury,  and  for  the  same  fright  to  plaintiff's  horse.  Without, 
however,  passing  upon  the  question  whether  the  case  comes 
within  the  principle  announced  in  Illinois  Central  R.  R.  Co. 
v.  Cohh,  64  111.  128,  it  is  sufficient  to  say  that  the  negli- 
gence  of  the  flagman  and  the  negligence  of  the  engineer  are 
separately  averred  in  separate  and  distinct  counts,  though 
they  are  also  charged  together  in  one  of  the  counts,  and  that 
the  plea  of  the  statute  of  limitations  is  to  the  whole  declara- 
tion. Where  separate  causes  of  action  are  set  up  in  separate 
counts,  and  defendant  pleads  the  statute  to  the  whole  decla- 
ration, plaintiff  is  entitled  to  recover,  if  one  of  his  causes  of 
action  is  not  within  the  bar:  1  Chitty's  Pleadings,  546;  Perkins 
V.  Burhank,  2  Mass.  81.  The  evidence  tends  to  establish  negli- 
gence on  both  of  the  grounds  mentioned  in  the  amended 
declaration.  To  justify  him  in  making  the  point  now  raised, 
the  defendant  should  have  pleaded  separately  to  that  portion 
of  the  declaration  which  has  reference  to  the  conduct  of  the 
flagman. 

The  ninth  instruction  given  for  the  plaintiff  tells  the  jury 
that  if  they  '*  find  tho  defendant  guilty,"  they  shall  assess  his 
damages,  etc.,  and  then  proceeds  to  state  the  elements  that 
may  be  taken  into  consideration  in  fixing  the  amount  of  the 
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damages.  In  regard  to  this  instruction,  counsel  for  appellant 
says:  "The  amount  which  the  jury  are  thereby  allowed  to 
assess  is  not  limited  to  any  belief  on  their  part  as  to  what  the 
testimony  shows."  The  criticism  is  not  warranted.  The  enu- 
meration of  such  effects  of  the  injury  as  may  be  compensated 
for  in  damages  closes  with  the  words,  "as  shown  by  the  testi- 
mony." Previous  instructions  had  stated  that  the  defendant 
would  be  guilty  if  certain  facts  should  be  found  from  the  evi- 
dence to  be  true.  The  finding  of  the  defendant  guilty,  as 
specified  in  the  ninth  instruction,  presupposed  a  belief  from 
the  evidence  in  the  truth  of  the  facts  referred  to  in  such  pre- 
vious instructions. 
The  judgment  of  the  appellate  court  is  affirmed. 

PR00KS3  Served  on  Defendant  bt  Wrono  Name  is  as  effectually  served 
%n  if  served  on  him  by  his  right  name,  and  if  in  such  case  judgment  ia 
taken  against  him,  it  is  as  binding  as  if  rendered  against  him  by  his  right 
name:  Parry  v.  Woodson,  33  Mo.  347;  84  Am.  Dec.  51. 

Misnomer,  Waiver  of,  if  not  Pleaded  in  Abatement:  Trull  v.  IlotO' 
land,  10  Cush.  109;  57  Am.  Dec.  85,  note. 

LlABILITT   FOR  INJURIES  ON  LEASED  LiNES  OF  RAILWAY:    Nugent  V.  BoS' 

ton  etc.  R.  R.  Co.,  80  Me.  62;  6  Am.  St.  Rep.  151,  and  cases  cited  in  note 
162;  International  etc  R.  R.  Co.  v.  Dunham,  68  Tex.  231;  2  Am.  St.  Rep 
484. 

LiABiLiTT  OF  Railroad  Company  for  Neolioencb  of  its  Flaoman 
stationed  at  crossing:  Sweeney  v.  Old  Colony  R.  R.,  10  Allen,  368;  87  Am. 
Deo.  644. 
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1125  iLLtNOis,  86.1 

Option  of  Lessee  to  Pcrchase  —  When  not  Material  whether  Lessor 
OB  HIS  Grantee  Give  Notice.  —  Where  the  contract  is  in  any  wise 
unilateral,  as  in  case  of  an  option  to  purchase,  any  delay  in  the  party  in 
whose  favor  the  contract  is  binding  is  looked  at  with  especial  strictness, 
and  where  premises  are  leased  with  the  option  to  the  lessee  to  purchase 
within  a  time  limited,  after  notice  is  given  him  of  an  offer  of  sale  by  a 
third  party,  and  such  offer  is  actually  made  and  a  deed  of  the  same  exe- 
cuted to  such  party,  it  is  not  material  in  a  court  of  equity  whether  the 
lessor  or  the  grantee  give  the  required  notice. 

Option  to  Pprohase  —  Construction  of  Contract.  —  Where  premises  are 
leased  with  the  right  given  lessee  to  purchase  within  one  year,  and  a  fur- 
ther proviso  that  if  the  lessor  should  receive  an  offer  for  the  property, 
ten  days'  notice  should  be  given  lessee,  and  he  should  then  have  the  priv- 
ilege of  purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did 
not  purchase  the  lessor  might  sell,  this  will  not  be  construed  as  an  abso- 
lute option  of  purchase  within  one  year,  but  that  the  lessee  must  mak« 
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hia  election  in  ten  days  after  receiving  notice  of  an  offer  by  a  third  party 
to  purchase,  and  if  he  did  not  then  elect,  the  lessor  waa  at  liberty  to 
■ell,  although  anch  offer  was  made  within  the  year. 

George  R.  Grant  and  C.  H.  Morse,  for  the  appellant. 

Pliny  B.  Smith  and  William  B.  Gibbs,  for  the  appellee. 

Sheldon,  C.  J.    This  was  a  bill  for  specific  performance  of 
an  agreement  for  the  sale  of  certain  real  estate. 

Frederick  C.  Gibbs,  on  March  25,  1885,  took  ;i  lease  from 
Uzziel  P.  Smith  of  the  premises  in  question,  for  the  term  of 
five  years  from  May  1,  1885.  At  the  same  time  there  was  in- 
dorsed on  the  lease  an  agreement,  signed  by  both  parties,  that 
during  the  first  year  of  the  tenancy  the  lessee  was  to  have  the 
privilege  to  purchase  the  premises  at  the  sum  of  $9,500,  of 
which  $2,250  was  to  be  paid  in  cash,  $2,250  on  or  before  one 
year  after  date  of  delivery  of  a  warranty  deed,  to  be  secured 
by  note  and  trust  deed,  and  the  balance  by  the  assumption  of 
a  note  and  trust  deed  already  on  the  premises,  for  the  sum  of 
$5,000.  But  if  the  lessor  should  have  an  offer  for  the  property, 
ten  days'  notice  thereof  was  to  bo  given  to  the  lessee,  and  he 
was  to  have  the  privilege  of  buying  at  said  offer,  said  price,  in 
any  event,  not  to  exceed  nine  thousand  five  hundred  dollars; 
and  if  the  lessee  did  not  desire  to  purchase  the  property,  the 
lessor  should  have  the  privilege  of  selling  the  same,  but  if  the 
lessee  should  desire  to  purchase,  he  should  be  allowed  thirty 
days  to  close  the  purchase;  and  in  the  event  of  the  lessor  hav- 
ing an  offer  for  the  property  after  the  expiration  of  the  first 
year,  the  lessee  was  to  have  the  first  privilege  of  buying  at 
said  offer.  George  F.  Harding  offered  Smith  for  the  property 
nine  thousand  five  hundred  dollars,  assuming  the  mortgage 
and  canceling  some  indebtedness,  the  balance,  eleven  hundred 
dollars,  to  be  paid  in  cash.  Harding  took  the  property  on 
those  terms.  A  quitclaim  deed  of  the  property,  bearing  date 
April  1,  1885,  was  made  to  him  by  Abner  C.  Harding,  who 
held  the  legal  title  to  the  property  in  his  name,  in  trust  for 
Smith.  On  May  9,  1885,  a  written  notice  signed  by  Smith 
was  served  on  Gibbs,  that  Smith  had  an  offer  of  -$9,500  for 
the  property,  and  Gibbs  did  not  make  any  election  to  purclia.se 
the  same.  A  previous  notice  had  been  given  some  two  or 
three  weeks  l)cfore,  having  signed  to  it  the  name  of  Smith,  by 
Harding.  On  February  15,  1886,  Gibbs  made  a  tender  to 
Harding  of  the  money,  and  note  and  trust  deed  provided  for 
in  the  contract,  and  offered  to  assume  the  five-thousand-dollar 
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mortgage  then  on  the  premises,  and  demanded  a  deed  from 
Harding,  which  the  latter  declined  to  execute,  on  the  ground 
that  Gibhs's  option  had  been  determined  by  the  notice  of 
May  9th.  Gibbs  then  filed  this  bill  against  Smith  and  Hard- 
ing for  the  specific  performance  of  the  contract.  The  superior 
court  decreed  the  relief  prayed,  and  Harding  took  this  appeal. 

There  is  essentially  no  dispute  as  to  the  facts  in  the  case, 
and  the  justification  of  the  decree  is  rested  by  appellee's  coun- 
sel on  but  the  one  point,  that  the  notice  of  the  oflfer  of  pur- 
chase of  the  property  should  have  been  given  by  Harding 
instead  of  by  Smith.  As  there  had  been  a  deed  of  the  prop- 
erty made  by  Smith  to  Harding  before  the  giving  of  the  notice, 
it  is  insisted  that  by  such  conveyance  all  right  in  the  property 
passed  from  Smith  and  vested  in  Harding;  that  at  the  time  of 
the  giving  of  the  notice.  Smith  had  no  right  or  interest  with 
respect  to  the  property,  but  that  it  was  all  in  Harding,  and 
that  he  alone  could  give  the  notice. 

At  the  time  Harding  took  his  conveyance  of  the  property, 
he  took  also  an  assignment  of  the  lease  between  Smith  and 
Gibbs,  with  an  agreement  indorsed  thereon,  signed  by  him- 
self, that  he  does  not  accept  the  assignment  of  the  lease,  ex- 
cept upon  the  understanding  and  agreement  that  Smith  shall 
give  Gibbs  notice  of  his  offer  for  the  property,  and  his  pur- 
chase shall  not  be  efiectual  until  Gibbs's  right  to  buy  shall 
terminate  under  such  notice.  It  is  said  Gibbs  had  no  notice 
of  this  agreement.  This  may  be;  it  does  not  appear  by  the 
record  that  he  had,  and  we  will  consider  the  case  irrespective 
of  this  agreement. 

There  was  here  but  an  option  to  purchase.  The  obligation 
was  on  only  one  side.  Smith  was  obliged  to  sell,  but  Gibbs 
was  not  bound  to  purchase.  Where  the  contract  is  in  any  wise 
unilateral,  as  in  the  case  of  an  option  to  purchase,  any  delay 
in  the  party  in  whose  favor  the  contract  is  binding  is  looked 
at  with  especial  strictness:  Fry  on  Specific  Performance,  sec. 
733.  Smith  was  willing  to  give  Gibbs  the  privilege  of  buying 
the  property  during  the  first  year  of  his  tenancy,  but  he  was 
not  willing  to  lose  the  opportunity  of  making  a  sale  during 
that  time.  So  he  does  not  give  Gibbs  an  absolute  option  of 
purchase  within  one  year  at  the  price  named,  but  gives  the 
option  with  this  express  proviso,  that  if  during  the  year  Smith 
should  have  an  offer  for  the  property,  and  should  notify  Gibbs 
of  it,  Gibbs  should  thereupon  have  ten  days  in  which  to  make 
an  election  whether  he  would   purchase  the   land   upon  the 
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terms  ofifered  by  such  third  party,  and  that  if  he  should  elect 
to  80  purchase,  he  should  have  thirty  days  in  which  to  close 
the  transaction.     If,  however,  he  did  not  so  elect,  then  Smith 
was  to  bo  at  liberty  to  sell  the  property.     To  avail  himself  of 
this  option  required  strict  compliance  on  the  part  of  Gibbs. 
The  precise  condition  had  occurred  here  which  terminated 
this  option.     There  was  an  ofifer  to  purchase,  notice  by  Smith 
to  Gibbs  of  the  ofifer,  and  failure  of  Gibbs  to  make  an  election 
to  purchase  at  the  price  ofifered,  within  ten  days  after  the 
notice.     The  fact  that  there  had  been  a  deed  made  under  the 
ofifer  was  of  no  consequence  to  Gibbs.     His  was  the  superior 
right,  and  the  exercise  of  his  option,  within  the  time  limited, 
would  have  avoided  the  conveyance  which  had  been  made. 
The  conveyance  rather  strengthened  the  case  of  appellant.    It 
showed,  not  only  an  ofifer  to  purchase,  but  demonstrated  that 
the  ofifer  was  a  real  one.     Had  there  been  but  a  toere  ofifer  to 
purchase,  there  might  have  been  doubts  as  to  its  genuineness. 
Whether  the  notice  was  given  by  Smith  or  Harding  seems  but 
a  matter  of  so  merely  a  technical  character  that  it  should  not 
have  favor  in  a  court  of  equity.     There  is  no  substantial 
equity  in  it.     The  terms  of  the  agreement  required  the  notice 
to  be  given  by  Smith,  as  it  was;  but  whether  given  by  Smith 
or  Harding,  Gibbs  knew  there  was  a  chance  to  sell  the  land, 
and  his  plain  duty  under  the  agreement  was  to  exercise  his 
option  at  once,  within  the  ten  days,  and  not  let  pass  the  oppor- 
tunity to  make  a  sale  of  the  land.     He  could  not  consistently 
with  any  principle  of  fair  and  honest  dealing,  under  the  con- 
tract which  he  had  made,  destroy  the  opportunity  of  making 
a  sale  wait  until  the  expiration  of  the  year  to  see  if  there 
might  not  be  an  increase  in  value  of  the  land,  and  then  exer- 
cise his  option  to  purchase.     We  conceive,  too,  that  Smith 
had  the  right  under  the  agreement  to  give  the  notice  in  order 
to  the  protection  of  his  interest  under  the  agreement.     If  only 
the  purchaser  from  him,  where  there  had  been  a  sale,  could 
give  the  notice,  then,  on  the  purchaser's  omission  to  give  the 
notice.  Smith  might  lose  the  benefit  of  such  sale,  as  Gibbs 
could  avoid  it  by  the  exercise  of  his  option  thereafter. 

The  decree  of  the  superior  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 


Unilateral   C!ontract  in  WRrriNo   Simply  Oivino   Option  to  Pua- 
CBASZ  Land  within  a  spocified  time,  for  a  given  time,  ia  binding  upon  the 
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party  only  who  aigns  it,  and  is  binding  upon  him  only  for  the  time  stipulated 
for  tiie  exercise  of  the  option:  Coleman  v.  Applegarth,  68  Md.  21;  6  Am.  St. 
Rep.  417,  and  note  422. 

TiMK  WHEN  OF  EssEKCE  OF  CONTRACT  TO  CoNVET:  Oreen  V.  Comllaudy 
10  Cal.  317;  70  Am.  Dec.  726;  Dark  v.  Johnston,  55  Pa.  St.  164;  93  Am.  Dec 
732;  Belford  v.  Cram,  84  Am.  Dec.  155,  note. 


Kreitz  V.  Behrensmeyeb. 

1125  Illinois,  141.] 
CotTNTT  Court  in  Illinois  has  Jurisdiction  to  Hear  and  Determine 
Election  Contest  concerning  the  office  of  county  treasurer,  and  such 
proceeding  should  be  heard  at  the  probate  term. 

PROCEEDINa  TO  CONTEST   AN   ELECTION   13   NOT  A   StTIT  AT  LaW. 

Petition  in  Proceeding  to  Contest  Election  need  not  show  names  of 
persons  whose  ballots  have  been  improperly  counted,  where  the  contest 
concerns  a  county  office,  and  the  ground  of  action  is  a  miscount  or  ne- 
glect to  properly  count  the  ballots  by  the  judges  of  election. 

Identity  of  Ballots  in  Election  Contest  —  Waiver  of  Right  to  De- 
mur. —  Although  petition  is  demurrable  because  it  does  not  specifically 
show  the  identity  of  certain  ballots  sufficiently  to  warrant  a  decree  for 
their  examination,  yet  if  a  party  answers,  makes  an  issue  of  fact,  and. 
gives  evidence  upon  the  general  and  indefinite  as  well  as  the  specific:' 
allegations  of  the  bill,  he  waives  the  objection. 

Election  Contest.  —  Order  will  be  Made  that  Ballots  be  Recounted 
if  petitioner  makes  a  "prima  facie  case  that  there  is  a  necessity  therefor^ 
and  that  they  have  not  been  tampered  with. 

Election  Contest.  — Less  Particularity  is  Required  in  Answer  op 
Defendant  than  in  Petition. 

Burden  is  upon  Petitioner  Alleging  Election  to  Office  to  prove  that 
a  majority  of  legal  votes  were  cast  for  him,  and  the  production  of  bal- 
lots cast  for  him  raises  presumption  prima  facie  that  they  were  legal. 

In  EIlection  Contest,  Presumption  that  Ballots  for  Petitioner  were 
Legal  may  be  overcome  by  evidence  in  rebuttal  that  such  ballots  were 
not  those  of  legal  voters  when  the  allegation  of  election  to  office  is  de- 
nied by  answer. 

Election  Contest  —  Waiver  of  Objection  to  Pleadings  —  Evidence.  — 
Answer  is  subject  to  exception  which  alleges  in  general  terms,  without 
more  specific  mention,  that  ten  illegal  votes  were  cast  for  contestant,  but 
the  right  to  object  to  evidence  relating  to  such  votes  is  waived  where  no 
objection  is  raised  to  such  indefinite  allegations. 

Parol  Evidence  to  Contradict  or  Change  Ballot.  — In  election  con- 
test, witness  may  testify  in  rebuttal  upon  issue  properly  raised  by  the 
pleadings  that  he  had  voted  a  ballot  designated  by  a  certain  number, 
may  state  whose  name  was  on  the  ballot,  and  that  its  condition  when 
recounted  was  different  than  when  voted,  as  that  it  had  been  changed 
by  a  paster,  or  that  the  ballot  was  destroyed  after  it  was  cast,  and  an- 
other and  different  one  put  in  its  place. 

It  will  not  be  Construed  as  an  Admission  Precluding  Contestee 
from  Showing  that  Ballots  Recounted  were  not  Genuine  or  werfr 
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dunged  during  the  recount,  where  before  the  recount  contestant  atated 
to  contestee  that  if  any  qaestion  as  to  identity  of  ballots  cast  with 
those  to  be  recounted  were  made,   the  contestant  wanted  a  judge  or 
clerk  of  the  district  present,  and  that  contestee  making  no  question  as 
to  said  identity,  the  recount  proceeded  without  such  judge  or  clerk  be- 
ing present. 
Ordkb   to  Rkoount  Ballois  does   not  CoNCLin)K   All   iNQtnBT   as  to 
whether  they  were  reall;  the  ballots  cast,  or  that  they  have  the  same 
names  upon  them  as  when  cast. 
Parol  Evidknce  to  Show  that  Ballot  is  Missing.  —  It  may  be  shown 
in  rebuttal  that  a  ballot  designated  by  number  was  voted  for  a  certain 
candidate,  and  that  at  the  time  of  recount  there  was  no  such  ballot 
among  the  ballots  of  that  precinct. 
Pabol  Evidence  that  No   Ballots  were  Retcbned  Ck)BBESPONDiNa  to 
Numbers  on  Poll-books.  — It  may  be  shown  that  certain  persons  were 
electors,  for  whom  they  voted,   that  each  name  appeared  on  the  poll- 
books  as  having  voted,  and  that  no  corresponding  ballots  were  returned 
in  the  box. 
In  Election  Contest,  the  Time  of  Oftebino   Evidence  is  Unimpor- 
tant, where  court  at  opening  of  trial  states  that  offers  of  certain  testi- 
mony might  be  made  during  the  progress  of  the  hearing,   but  that  it 
would  not  hear  or  admit  any  such  testimony  at  any  time,  such  ruling 
being  then  excepted  to  by  counseL 
Where  Statute  Requires  Ballots  to  be  Numbered,  It  will  be  Pre- 
sumed that  Officers  do  their  Duty  until  the  contrary  is  shown,  and 
that  ballots  were  numbered  ai.  they  were  cast,  and  where  no  ballots  were 
returned  in  the  box  correspoading  to  the  required  numbers,  it  will  be 
presumed  that  they  have  since  been  abstracted  or  lost  from  the  ballot- 
box. 
Where  Statute  Require)^  Ballot  to  be  Numbebed,  Ain>  No  Ballots 
ARE  Returned  Corresfondino  to  the  Required  Numbers,  it  may 
be  explained  by  evidence  that  they  were  omitted  to  be  numbered,  or 
were  inaccurately  numbered  through  mistake. 
Destroying  Unnumbered  Ballots.  —  Where  the  statute  provides  that  be- 
fore an  unnumbered  ballot  shall  be  rejected  it  shall  be  ascertained  by  the 
judges  of  election  that  the  number  of  ballots  in  the  box  exceeds  the 
number  of  names  entered  on  each  of  two  poll  lists  required  by  law  to  be 
kept,  it  will  be  presumed  on  a  recount  that  the  judges  discharged  their 
duty,  and  if  there  is  an  unnumbered  ballot,  that  the  poll  lists  did  not 
agree;  in  such  case  it  is  erroneous  for  the  court  to  destroy  one  of  two 
unnumbered    ballots  without  ascertaining  whether  the  poll   lists  did 
agree. 
DzsTROYiNQ  Unnumbered  Ballots.  —  Where  the  statute  contemplates  that 
ballots  shall  be  correctly  nusibered,  and  that  every  ballot  cast  will  have 
the  voter's  number  thereon,  a  ballot  unnumbered  is  improperly  in  the 
box,  and  should  be  destroyed ;  otherwise,  if  such  ballot  was  actually  cast 
by  a  legal  voter. 
"Voter  may  not  Testify  as  to  What  Family  Record  Contains  Rela- 
tive TO  HIS  Birthday,  where  he  has  never  heard  of  such  record  until 
after  election,  and  it  is  directly  contrary  to  his  father's  prior  statements 
and  to  the  reputation  in  the  family  before  that  time.    The  record  should 
be  produced,  and  be  shown  when  and  by  whom  made,  or  if  that  is  impos- 
sible, a  proved  copy  should  be  produced. 


May,  1888.  J  Kbeitz  v.  Behbensmeyeb.  851 

Ballot  Containing  Names  of  Two  Persons  for  Same  Office,  One  Writw 
TEN,  THE  Other  Printed,  should  be  Rejected  under  statute  provid- 
ing that  "if  more  persons  are  designated  for  any  office  than  there  are 
candidates  to  be  elected, "  such  part  of  the  ticket  shall  not  bo  counted. 

Two  Ballots  Folded  Together  may  be  Rejected,  one  being  within  the 
other,  and  the  outside  one  alone  being  numbered,  the  statute  requiring 
the  names  of  the  candidates  voted  for  to  be  all  on  the  same  piece  of  pa- 
per; such  ballots  containing  the  names  of  the  candidates  on  each  is 
plainly  an  attempt  to  vote  twice. 

Voter  Who  Knows  that  his  Ballot  was  not  Accepted  or  Deposited 
in  the  Ballot-box  must  Insist  upon  his  Rights,  and  furnish  the  evi- 
dence required  by  statute,  to  entitle  his  vote  to  be  received;  otherwise, 
it  cannot  be  counted,  notwithstanding  he  offered  such  vote  to  one  of  the 
judges,  who  took  it  and  said  "  he  would  see  about  it." 

Evidence  to  Explain  a  Ballot.  —  If  Voter  has  Used  Letters  of  a  For- 
eign Language  to  express  candidate's  name,  it  may  be  shown  what 
word  or  words  they  make. 

Evidence  of  Voter's  Intention. — Erasure  of  Name  being  shown,  it 
may  be  proven  that  it  was  not  done  by  voter,  or  that  it  was  the  result  of 
accident,  and  not  of  intention,  but  where  erasure  is  deliberate  act  of 
voter,  it  cannot  be  explained  that  by  it  he  intended  a  different  result 
from  that  implied  by  law. 

Ballot  with  only  Middle  Name  of  Candidate  Wrong  should  be 
Counted  for  him,  as  John  M.  Kreitz  for  John  B.  Kreitz,  the  latter  being 
ordinarily  known  and  called  John  Kreitz,  and  being  the  only  candidate 
of  that  name  for  the  office  in  question,  the  former  being  ordinarily  known 
and  called  Matt  Elreitz,  but  not  being  a  candidate  for  any  office  at  that 
election. 

Ballot  may  be  Counted  Which  Contains  Candidate's  Surname  only, 
although  there  are  other  persons  in  the  county  having  same  surname,  it 
being  shown  that  there  was  no  other  person  of  such  name  who  was  can- 
didate for  the  same  or  any  other  office. 

Ballots  Ob3Curely  Impressed  and  Imperfectly  Written  may  be  Ex- 
plained by  evidence  that  voter  intended  and  attempted  to  express  a  cer- 
tain candidate's  name  as  he  understood  it,  so  far  as  such  ballots  could, 
by  one  able  to  read  them,  be  given  a  sound  which  might  be  understood 
to  be  intended  to  express  such  name,  or  such  name  as  it  was  pronounced 
by  any  number  of  people.  But  if  there  is  no  similarity  of  sound  be- 
tween the  name  as  written  on  the  ballot  and  the  candidate's  name,  as 
might  induce  the  one  to  be  reasonably  mistaken  for  the  other,  or  to  indi- 
cate that  it  was  intended  as  a  contraction  for  candidate's  name,  the  bal- 
lots cannot  be  aided  by  extraneous  proof. 

Although  Candidate's  Name  is  Written  above  Name  of  Office  on 
Ballot,  It  will  be  Construed  as  a  Vote  for  Him  where  the  printed 
name  below  name  of  office  is  erased. 

Votes  are  Intended  for  Different  Offices,  Instead  of  being  Two 
Votes  for  One  Office,  although  ballot  contains  the  words  "For 
County  Treasurer,"  with  candidate's  name  printed  underneath,  and 
under  that  and  above  the  printed  words  "  For  County  Superintendent 
of  Schools"  another  name  is  written;  the  candidate's  name  which  is 
printed  under  the  last-named  office  being  erased. 

BtIDBNCE  18   NOT   ADMISSIBLE  TO    ShOW   FOR   WhAT  OfFICE  VoTE   WAS    In- 

TKMDED,  where  printed  name  under  the  designation  "  For  County  Traaa- 
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orer  "  ia  stricken  oat,  and  tho  name  of  one  of  the  candidates  for  such  of- 
fice  is  written  below  tho  designation  of  a  different  office,  and  below  the 
name  of  tho  candidate  therefor. 

Cancellation  suocld  not  bk  Presumed  vbom  Mkrk  Fact  that  Torn 
Ballot  was  Found  in  tub  Box,  the  presumption  being  that  the  tear- 
ing was  accidental,  unless  it  be  proved  that  it  was  done  by  the  voter  and 
was  intentional,  when  the  ballot  will  be  deemed  canceled. 

Ballots  should  not  be  Counted  wuere  Name  of  Office  is  Completelv 
Canceled,  although  name  of  one  of  the  candidates  is  written  beneath 
such  canceled  name. 

Ballots. — There  is  No  Cancellation  where  Candidate's  Name  is 
Written  into  Name  of  Office,  obscuring  and  partially  obliterating  it, 
such  fact  being  susceptible  of  explanation  as  being  accidental  or  unin- 
tentional. 

Residence  of  Voter.  —  Intent  in  good  faith  of  voter  to  make  a  place  hi» 
home  for  all  purposes  is  a  determining  factor  upon  question  of  his  resi- 
dence, although  ho  may  know  that  at  tho  end  of  a  certain  period,  or  at 
some  future  time,  he  must  remove  elsewhere,  and  designs  so  to  do. 

For  tub  Purposes  of  Voting,  a  Domicile  Once  Gained  does  not  Con- 
tinue UNTIL  A  New  One  is  Acquired,  nor  does  a  right  to  vote  at  a 
particular  poll  or  district  continue  until  the  right  to  vote  elsewhere  is 
shown. 

What  Constitutes  Abandonment  of  Residence.  —  The  shortest  absence, 
if  intended  as  a  permanent  abandonment,  is  sufficient,  although  the  party 
may  soon  afterwards  change  his  intention,  but  an  extended  absence,  in- 
tended all  the  time  as  a  temporary  absence  for  a  temporary  purpose, 
followed  by  resumption  of  former  residence,  is  not  an  abandonment. 

On  the  Question  of  Intention  to  Abandon  Residence,  Declaration 
of  Party,  though  Admissible,  is  not  Conclusive,  but  may  be  dis- 
proved by  his  acts. 

Declarations  of  Voter  Subsequent  to  Election  are  not  Competent 
TO  Prove  that  He  was  Disqualified  to  Vote. 

Auxn-born  Woman  Becomes  Citizen  under  Act  of  Congress  of  Febru- 
ary 10,  1855,  where  any  such  woman  who  might  be  naturalized  is  in  a 
state  of  marriage  to  a  citizen.  Tho  citizenship  of  a  woman  thus  acquired 
is  not  lost  by  the  subsequent  death  of  her  husband  and  her  afterwards 
intermarrying  with  an  alien,  and  her  children  under  twenty-one  also 
become  citizens;  but  the  effect  of  this  naturalization  does  not  extend  to 
members  of  the  family  not  children. 

Sboondart  Evidence  of  the  Contents  of  Naturalization  Recokus 
may  be  given  when  such  records  are  destroyed.  Such  records  are  no 
wise  different  from  other  records. 

Petition  to  contest  an  election.  It  was  alleged  upon  infor- 
mation and  belief  that,  in  certain  places  and  districts  specially 
noted  in  the  opinion,  the  judges  of  election  refused  to  count  legal 
votes  cast  for  the  petitioner,  etc.,  designating  the  number  of 
votes  so  cast  in  each  place,  precinct,  and  district.  In  addition 
thereto,  it  was  further  alleged  generally  that  in  certain  other 
places,  precincts,  and  districts  divers  legal  votes  were  cast  for 
contestant  which  were  not  counted  for  him;  and   that  certain 
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other  legal  votes  were  cast  for  him,  but  were  by  mistake  couutod 
for  contestee;  also  that  in  said  districts,  etc.,  other  illegal  votes 
were  cast  and  counted  for  contestee,  and  that  other  mistakes 
were  made  in  counting  votes  in  such  precincts.  The  other 
facts  sufl&ciently  appear  in  the  opinion. 

C.  A.  Babcock,  and  Carter  and  Govert,  for  the  appellant. 
William  McFaden,  for  the  appellee. 

ScHOLFiELD,  J.  Before  proceeding  to  the  merits  of  the  case,^ 
we  must  pass  upon  a  question  of  jurisdiction,  and  some  ques- 
tions of  pleadings  and  practice. 

1.  It  is  objected  that  the  county  court  had  no  jurisdic- 
tion in  the  case,  because  the  summons  was  returnable  to  a 
probate  term  instead  of  to  a  law  term. 

It  is  provided  by  section  5  of  the  county  court  act  (R. 
S.  1874,  c.  37,  p.  339),  that  "county  courts  shall  have  juris- 
diction in  all  matters  of  probate;  settlement  of  estates  of 
deceased  persons;  appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts;  all  matters  relating  to  ap- 
prentices; proceedings  for  the  collection  of  taxes  and  assess- 
ments; and  in  proceedings  by  executors,  administrators,  guar- 
dians, and  conservators  for  the  sale  of  real  estate  for  the  pur- 
poses authorized  by  law,  and  such  other  jurisdiction  as  is  or 
may  be  provided  by  law, —  all  of  which,  except  as  hereinafter 
provided,  shall  be  considered  as  probate  matters,  and  be  cog- 
nizable at  the  probate  terms  hereinafter  mentioned."  It  will 
be  observed  that  the  words,  "and  such  other  jurisdiction  as  is 
or  may  be  provided  by  law,"  are  unrestricted,  and  may,  there- 
fore, have  application  to  matters  to  be  considered  at  the  pro- 
bate as  well  as  at  the  law  term  of  the  court,  and  that  the  last 
sentence  of  the  paragraph  expressly  provides  that  all  the 
matters  of  which  the  court  may  thus  have  jurisdiction  shall 
be,  not  matters  of  probate,  but  considered  as  probate  matters, 
and  be  cognizable  at  the  probate  terms,  except  as  thereinafter 
provided.  Unless,  therefore,  it  is  in  the  statute  expressly  pro- 
vided that  contested  elections  shall  be  considered  at  law  terms, 
it  must  follow,  under  this  language,  that  they  shall  be  consid- 
ered at  probate  terms. 

It  is  provided  in  section  7  of  the  same  act,  that  "the  county 
courts  shall  have  concurrent  jurisdiction  with  the  circuit  courts 
in  all  that  class  of  cases  wherein  justices  of  the  peace  now  have 
or  may  hereafter  have  jurisdiction,  where  the  amount  claimed 
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or  the  value  of  the  property  in  controversy  shall  not  exceed 
one  thousand  dollars;  concurrent  jurisdiction  in  all  cases  of 
appeals  from  justices  and  police  magistrates,  ....  and  in  all 
criminal  offenses  and  misdemeanors  where  the  punishment  is 
not  imprisonment  in  the  penitentiary,  or  death, —  all  of  which 
ehall  be  cognizable  at  the  law  terms  hereinafter  mentioned." 
The  words,  "class  of  cases  wherein  justices  of  the  peace  now 
have  or  may  hereafter  have  jurisdiction,"  clearly  mean  actions 
at  law.  This  is  clear,  both  from  the  limitation  of  one  thou- 
aand  dollars  on  the  '*  amount  claimed  or  the  value  of  the  prop- 
erty in  controversy,"  which  can  have  no  application  where  no 
amount  in  money  and  no  property  is  sought  to  be  recovered, 
and  from  the  specific  enumeration  of  the  cases  of  which  jus- 
tices of  the  peace  then  had  and  still  have  jurisdiction,  in  sec- 
tion 13,  chapter  79,  page  639,  of  the  Revised  Statutes  of  1874. 
.Besides,  from  the  very  nature  of  chancery  powers  and  juris- 
xliction,  it  would  be  absurd  to  assume  that  it  could  have  been 
contemplated  by  the  general  assembly  that  they  would  ever 
be  conferred  upon  justices  of  the  peace.  We  had  decided,  pre- 
vious to  the  date  of  this  enactment,  and  then  held,  that  a 
proceeding  to  contest  an  election  was  not  a  suit  at  law:  Moore 
V.  Mayfield,  47  111.  167;  People  v.  Smith,  51  Id.  177.  There  is 
plainly  nothing  in  this  section  conferring  general  chancery 
powers  upon  the  county  court,  and  we  know  of  no  other  section 
in  which  such  powers  are  conferred,  and  to  be  exercised  at  the 
law  terms. 

The  113th  section  of  chapter  40  of  the  Revised  Statutes 
of  1874,  entitled  Elections,  provides  that  a  person  desir- 
ing to  contest  an  election,  etc.,  shall  "  file  with  the  clerk 
of  the  proper  court  a  statement  in  writing,  ....  which 
statement  shall  be  verified  by  affidavit,  in  the  same  manner 
as  bills  in  chancery  may  be  verified."  Then  sections  114, 
115,  and  116  provide  for  the  issuing  of  summons,  its  service 
and  return,  the  taking  of  evidence,  and  the  trial  of  the  case, 
in  like  manner  as  in  cases  in  chancery;  and  there  is  no  other 
provision  of  the  statute  in  regard  to  the  term  to  which  the  writ 
ehall  be  returnable.  The  ninety-eighth  section  of  the  act 
fiimply  says,  "  the  county  court  shall  hear  and  determine  con- 
testa  of  election  of  all  other  county  ....  officers," — and  that 
includes  this  office, —  and  says  nothing  about  when  the  pro- 
ceeding shall  be  heard.  It  must  therefore  inevitably  follow 
that  this  proceeding  shall  be  heard  at  the  probate  term,  be- 
•cause  there  is  no  other  term  provided  for  its  hearing. 
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East  St.  Louia  v.  Wittich,  108  111.  449,  is  supposed  by  coun- 
sel for  appellant  to  be  opposed  to  this  view.  We  think  other- 
wise. That  was  a  proceeding,  under  chapter  24  of  the  Revised 
Statutes  of  1874,  to  assess  the  cost  of  improvement  of  a  certain 
street  in  East  St.  Louis,  and  the  issues  must  be  tried  by  a  jury : 
See  section  31,  article  9,  of  the  chapter.  And  it  is  expressly 
provided  that  the  hearing  shall  be  conducted  as  in  "  other  cases 
at  law,"  and  bo  we  thought  it  followed  it  could  only  be  tried 
at  a  law  term.  It  may,  moreover,  be  observed,  that  this  ob- 
jection does  not  question  the  jurisdiction  of  the  court  over  the 
subject-matter  or  the  person,  but  simply  denies  that  the  court 
existed  at  the  time  to  which  the  writ  was  returnable,  for  the 
purpose  of  such  adjudication.  If  we  shall  admit  that  to  be 
true,  what  follows  ?  Simply,  that  the  orders  then  made  were 
a  nullity.  At  the  February  term  appellant  answered.  That 
was  a  law  term,  and  undoubtedly  the  court  then  might  ad- 
judicate if  the  parties  were  before  it.  Had  appellant  failed  to 
answer,  or  failed  to  obey  any  order  of  the  prior  term,  and  the 
court  had  then  coerced  him  into  obedience, —  to  doing  that 
which  it  could  not  have  compelled  him  to  do  but  for  the  prior 
order,  —  the  validity  of  the  order  at  that  term  would  be  before 
us  for  investigation.  But  appellant  might  have  answered  with- 
out summons  and  without  any  previous  order;  and  if  the  pre- 
vious order  is  a  nullity,  he  is  to  be  assumed,  in  the  absence  of 
coercion,  as  having  voluntarily  answered.  If  he  did  so,  the 
court  thereafter  had  jurisdiction  of  his  person,  and  having 
jurisdiction  of  the  subject-matter,  it  lawfully  proceeded. 

2.  It  is  objected  that  the  court  was  not  authorized  by  the 
pleadings,  nor  by  the  preliminary  proof  of  the  identity  of  the 
ballots,  to  decree  an  examination  of  the  ballots.  We  are  of 
opinion  that  it  is  not  indispensable  in  such  cases  that  the  pe- 
tition shall  show  the  names  of  the  persons  whose  ballots  have 
been  improperly  counted.  More  particularity  in  pleading  is 
not  required  than  the  notice  of  the  subject  is  reasonably  sus- 
ceptible of,  and  it  is  obvious,  in  the  very  nature  of  things,  that 
in  most  instances  the  candidate  defeated  by  a  miscount  can- 
not know  whose  ballots  were  miscounted.  All  he  can  be  ex- 
pected to  know  is,  that  about  so  many  ballots  were  deposited 
for  him  at  a  given  poll,  and  that  the  count  does  not  agree  there- 
with. If  he  knows  more,  it  is  accidental.  Nor,  in  such  case, 
is  it  of  consequence  whose  ballot  was  miscounted,  for  the  effect 
is  the  same,  and  the  mode  of  proof  is  precisely  the  same, 
whether  it  was  cast  by  one  legal  voter  or  another.  It  is,  more- 


866  Erbitz  v.  Behbensmeyer.  [Illinois, 

over,  evident  that  the  information  upon  which  the  contestant 
acts  must,  to  a  very  great  extent,  be  hearsay.  He  cannot  bo 
expected  to  have  been  personally  at  each  poll,  much  less  to 
have  known  how  each  elector  voted.  Nor  can  he  be  expected 
to  have  personally  supervised  the  counting  at  each  poll, —  and 
therefore,  however  grossly  and  palpably  ho  may  have  been 
wronged  at  several  polls,  all  that  ho  can  say  truthfully  in 
respect  to  most  of  it  is,  that  he  is  informed  and  verily  be- 
lieves. 

We  are  therefore  of  the  opinion  that  as  to  the  polls,  counts, 
etc.,  at  Melrose,  Burton,  Ursa,  Mendon,  McKee,  Honey  Creek, 
Liberty,  Redfield,  and  the  third,  fifth,  sixth,  tenth,  twelfth, 
fourteenth,  fifteenth,  and  sixteenth  election  districts  of  the  city 
of  Quincy,  the  petition  is  sufficient.  As  to  the  other  polls,  it 
clearly  was  not,  had  the  objection  been  taken  by  demurrer 
and  adhered  to.  It  is  a  clear  and  most  palpable  violation  of 
the  right  of  a  secret  ballot  to  allow  a  party,  on  mere  suspi- 
cion, to  have  the  ballots  exposed  and  subjected  to  scrutiny,  to 
enable  him  to  find  objections  upon  which  to  make  a  tangible 
charge.  But  appellant  answered,  and  made  issues  of  fact,  and 
gave  evidence  upon  the  general  and  indefinite  as  well  as  the 
specific  allegations  of  the  bill,  and  thus  waived  the  objection. 

As  respects  the  preliminary  proof  of  the  identity  of  the 
ballots,  it  is  alleged  in  the  petition  that  "said  judges  of  said 
respective  precincts  and  districts  thereupon  [i.  e.,  after  count- 
ing the  ballots  at  the  several  polls]  caused  the  ballot-boxes 
containing  the  ballots  voted  in  the  said  respective  precincts 
and  districts,  with  their  said  certificate  of  the  number  of  votes, 
last  above  named,  to  be  forwarded  to  the  county  clerk  of 
Adams  County,  Illinois,  who,  together  with  two  justices  of 
said  county,  witliin  four  days  of  said  election,  opened  the  re- 
turns of  said  election,  and  canvassed  the  same,  as  required  by 
law."  Appellant,  in  his  answer,  admitted  that  "  after  the 
polls  were  closed,  a  count  was  made  by  the  judges;  ....  that 
said  judges  of  said  precincts,  except  in  the  case  of  the  town- 
ship of  Ellington,  thereupon  caused  the  ballot-boxes  contain- 
ing the  ballots  voted  at  said  respective  precincts,  with  their 
certificate  of  the  number  of  votes  cast  thereat,  to  be  forwarded 
to  the  county  clerk  of  Adams  County,  and  that  said  clerk  and 
two  justices,  afterwards,  and  within  four  days  of  said  election, 
opened  the  returns  of  said  election  from  all  said  precincts, 
including  Ellington,  and  canvassed  the  same."  It  is  unneces- 
sary to  notice  the  answer  as  to  Ellington,  since  appellant  lost 
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nothing  by  the  recount  of  the  vote  at  that  poll,  and  was  not 
therefore  injured  by  it. 

We  think,  under  the  admissions  of  the  answer,  the  prelimi- 
nary proof  was  sufficient.  It  does  not  follow,  from  the  fact 
that  ballots  are  ordered  to  be  recounted,  that  all  question  of 
whether  they  have  been  tampered  with  is  concluded.  If  the 
petitioner  makes  a  prima  facie  case  that  there  is  a  necessity 
that  they  be  recounted,  and  that  they  have  not  been  tampered 
with,  the  order  to  that  eflfect  will  be  made.  But  an  inspection 
of  the  ballots  alone,  upon  a  recount,  might  furnish  ample 
evidence  that  they  had  been  tampered  with  and  changed  since 
cast;  and  where  one  ballot  is  taken  out,  and  another  ballot, 
of  the  same  general  appearance,  but  for  a  different  candidate 
or  candidates,  is  put  in  its  place,  it  can  only  be  learned  after 
an  inspection  of  the  ballots,  upon  a  recount,  by  the  voter  de- 
claring that  it  has  been  changed.  Hence,  after  the  recount, 
and  consequent  opportunity  for  inspection  of  ballots,  it  is  com- 
petent for  the  incumbent  to  show  that  the  ballots  have  been 
changed,  if  such  is  the  fact,  or  that  they  are,  in  any  respect, 
to  be  discredited  for  other  cause. 

3.  Appellee  contends  that  appellant  was  improperly  allowed 
to  introduce  evidence  proving  that  certain  persons  who  had 
voted  for  appellee,  whose  names  are  not  given  in  his  answer, 
were  not  legal  voters. 

In  City  of  Beardstown  v.  City  of  Virginia^  81  111.  544,  Eason 
and  Mains  had  each  voted  for  removal,  but  the  election  judges 
refused  to  count  them  because  they  deemed  them  double  bal- 
lots. On  the  trial,  satisfactory  evidence  was  introduced  that 
they  were  in  fact  not  liable  to  the  objection,  and  the  court  then 
counted  them  for  removal.  It  was  objected  that  there  was 
no  allegation  in  the  answer  under  which  this  could  be  done; 
but  we  said:  "The  bill  alleges  that  a  majority  of  the  legal 
votes  cast  at  said  election  were  not  for  removal,  but  against 
it.  The  answer  denies  the  allegation.  Under  such  allegation 
and  denial,  we  regard  the  evidence  as  properly  admitted." 

Less  particularity  is  required  in  the  answer  of  the  defend- 
ant than  in  the  petition:  1  Daniell's  Chancery  Practice,  3d 
Am.  ed.,  727.  It  is,  among  other  things,  alleged  in  the 
petition  that  appellee  was  actually  elected  to  the  office  of 
treasurer,  and  to  sustain  this  allegation  it  was  incumbent  on 
him  to  prove  that  a  majority  of  the  legal  votes  cast  at  the 
election  were  cast  for  him.  It  is  true  that  the  production  of 
ballots  cast  for  him  raised  the  presumption,  prima  facie,  that 
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they  were  legal;  but  the  burden  of  proof,  neverthelesB,  was 
upon  him,  and  it  was  therefore  incumbent  upon  him  to  intro- 
duce evidence  of  the  ballots  in  the  first  instance.  Appel- 
lant denied  that  allegation,  and  under  that  denial  was 
entitled  to  rebut  the  presumptive  case  thus  made  by  appellee, 
by  disproving  the  prima  facie  case  made  by  the  ballots, 
and  this  he  did,  by  showing  that  they  were  not  what  they 
purported  to  be, — that  they  were  not  the  ballots  of  legal  voters. 
Aside  from  this,  however,  there  is  a  general  allegation  in  the 
answer  that  over  and  above  the  illegal  votes  mentioned  specifi- 
cally in  the  answer,  ten  illegal  votes  were  counted  for  appellee 
for  the  office  of  treasurer.  Undoubtedly,  this  allegation  is  too 
indefinite,  and  if  the  answer  had  been  excepted  to,  an  excep- 
tion to  that  allegation  should  have  been  sustained.  But  it 
was  not  excepted  to,  and  therefore  what  has  been  said  in 
respect  to  the  too  general  allegations  of  the  petition,  in  respect 
of  a  number  of  the  polls,  is  applicable  here. 

This  brings  us  to  specific  rulings  on  the  merits  of  the  case. 

1.  Appellant,  after  appellee  had  concluded  evidence  on  liis 
behalf  as  to  the  condition  and  in  explanation  of  ballots  cast  at 
the  election,  introduced  Joseph  W.  Davis,  who  testified  that 
he  voted  at  the  election  in  Clayton  township,  and  appellant 
then  proposed  to  prove  that  the  witness  voted  ballot  numbered 
143  at  that  poll,  and  that  when  he  voted  it,  it  had  the  name 
of  John  B.  Kreitz  for  county  treasurer  printed  on  the  ticket, 
and  that  it  did  not  then  have  a  paster  stuck  on  and  placed 
over  the  name  of  John  B.  Kreitz,  and  that  it  was  uncrossed, 
and  was,  plainly  to  be  seen,  a  ticket  for  John  B.  Kreitz  for 
county  treasurer;  that  the  ticket,  when  recounted,  had  a  paster, 
on  which  was  printed  the  name  of  C.  F.  A.  Behrensmeyer, 
pasted  over  the  printed  name  of  John  B.  Kreitz,  and  that  the 
name  of  Behrensmeyer  was  not  on  the  ticket  at  the  time  wit- 
ness voted.  Counsel  for  appellee  objected  to  the  admission  of 
this  evidence,  for  the  reason  alleged,  "  that  the  evidence,  if  it 
ever  could  be  admissible,  presupposed  fraud  or  improper  con- 
duct on  the  part  of  the  election  officers,  and  there  is  no  charge 
of  the  kind  in  said  Kreitz's  answer,  herein  filed,  as  to  the  offi- 
cers of  the  election  of  Clayton  township;  that  hence  the  evi- 
dence is  not  now  admissible;  that  a  ballot,  after  once  in  the 
box,  cannot  be  contradicted  or  changed  by  parol  evidence, — 
at  least  not  without  fraud  charged,  which  is  not  done  in  the 
answer  in  this  case,  and  because  there  is  nothing  in  said 
Kreitz's  said  answer  to  found  the  evidence  offered  on,  and  be- 
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cause  the  identity  of  the  ballots  counted  by  the  judges  of  elec- 
tion with  those  counted  on  the  recount  of  Clayton  township,  of 
which  this  ballot  was  one,  was  admitted  by  contestee  before 
proceeding  to  such  recount."  The  court  sustained  the  objec- 
tion, and  refused  to  allow  appellant  to  prove  or  to  give  evi- 
dence of  the  facts,  or  of  any  of  them,  and  appellant  excepted. 
It  was  at  the  same  time  proved  that  the  witness  was  a  legal 
voter  at  that  poll.  The  witness  was  then  asked  for  whom  he^ 
voted  for  treasurer.  This  was  objected  to,  for  the  reason  that 
the  ballot  is  the  best  evidence  of  that  fact,  and  the  court  sus- 
tained the  objection,  and  appellant  excepted. 

Following  this  objection  in  its  order,  it  is  manifestly  not 
true  that  the  evidence  necessarily  presupposes  fraud  in  the 
election  officers,  for  the  paster  may  have  been  put  on  th& 
ticket  by  a  third  party  when  their  attention  was  absorbed  by 
their  oflficial  duties  in  taking  in  or  counting  other  ballots,  or  in 
preparing  and  signing  their  returns;  or  it  may  have  been  put 
on  the  ticket  since  the  ballots  left  their  hands,  by  stealth  and 
artifice,  and  without  the  knowledge  or  gross  neglect  of  any 
officer  having  custody  of  the  ballots.  But  even  if  it  be  ad- 
mitted that  it  does  presuppose  fraud  in  the  election  officers^ 
it  is  to  be  kept  in  mind  that  the  proper  canvassing  oflScers 
having  found  and  declared  Kreitz  to  be  elected,  the  presump- 
tion is,  that  he  was  elected,  until  the  contrary  is  clearly  estab- 
lished; that  Behrensmeyer,  in  alleging  that  he  was  elected^ 
and  that  Kreitz  was  not  elected,  by  a  majority  of  the  legal 
votes  cast  at  the  election,  assumes  the  affirmative,  and  conse- 
quently, that  the  burden  is  upon  him  to  clearly  prove  that  a 
majority  of  the  legal  votes  cast  at  the  election  were  for  him. 
It  is  immaterial  that  the  production  of  a  ballot  received  by  the 
judges  of  election  is  prima  facie  evidence  that  it  is  cast  by  a 
legal  voter,  for  that  affects  only  the  order  of  giving  evidence^ 
and  does  not  change  the  issue.  As  we  have  before  indicated,, 
appellant's  denial  of  the  allegation  of  the  petition  that  Beh- 
rensmeyer was  elected,  and  that  Kreitz  was  not  elected,  by  su 
majority  of  the  legal  votes  cast  at  the  election,  simply  closed 
the  issue.  It  then  devolved  upon  appellee  to  make  out,  by 
evidence,  at  least  a  prima  facie  case,  and  when  he  had  done- 
60,  appellant  was  entitled  to  introduce  evidence  to  show  that 
the  evidence  thus  introduced  and  relied  upon  by  appellee  was^ 
not  what  appellee  claimed  it  to  be,  and  consequently,  that 
what  he  introduced  as  legal  ballots  were  not,  in  fact,  legal  bal- 
lots.    Were  appellant  to  raise  a  new  issue, — one  not  presented 
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by  the  petition, — the  burden  and  order  of  introducing  evi- 
dence would,  of  course,  be  directly  the  reverse;  but  that  is 
irrelevant  to  the  question  before  us. 

It  is  undoubtedly  true  that  a  voter  cannot  be  allowed  to  say 
that  he  voted  for  one  person,  when  he  admits  that  he  cast  a 
ballot,  which  has  not  since  been  changed,  showing  that  he 
voted  for  another  person.  But  this  is  merely  upon  the  prin- 
ciple that  a  writing  cannot  be  contradicted  by  parol.  It  is^ 
however,  always  competent  to  show  that  even  the  most  solemn 
writings  are  forgeries;  and  a  ticket  which  has  been  changed 
by  11  paster  to  read  as  a  vote  for  a  man  for  a  particular  office 
different  from  the  man  for  whom  it  read  as  a  vote  in  the  condi- 
tion in  which  it  was  when  cast,  is  a  forgery.  And  the  same  is 
true  where  the  ballot,  after  it  is  cast,  is  destroyed,  and  another 
and  different  ballot  is  put  in  its  place.  Quite  clearly,  therefore, 
this  evidence  would  have  proved  that  one  ballot  counted  for 
appellee  was  not  evidence  of  a  lawful  vote  cast  for  him,  but, 
on  the  contrary,  that  the  vote  should  be  counted  as  a  vote  cast 
for  appellant,  and  was  therefore  directly  responsive  to  the 
allegation  of  the  petition. 

What  is  relied  upon  as  an  admission  of  the  identity  of  the 
ballots  cast  and  recounted  is  thus  recited  in  the  record:  "And 
the  recount  of  the  ballots  returned  to  the  clerk  of  the  county 
court  next  hereinafter  named,  as  cast  at  the  said  election  for 
said  office  of  county  treasurer,  at  the  [here  the  poll  is  named], 
in  said  Adams  County,  being  about  to  proceed,  the  said  Beh- 
rensmeyer,  the  said  contestant,  stated  to  said  Kreitz  and  his 
attorneys  that  if  any  question  as  to  the  identity  of  the  ballots 
cast  at  said  [naming  the  poll],  with  those  about  to  be  pro- 
duced and  counted  by  said  Haselwood,  were  made,  the  said 
contestant  wanted  a  judge  or  clerk  of  said  last-named  district 
present,  and  would  send  for  such  judge  or  clerk,  and  have  him 
present  before  proceeding  to  a  recount  of  said  last-named  bal- 
lots; and  thereupon,  the  contestee  making  no  question  as  to 
said  identity,  the  recount  of  said  last-mentioned  ballots  pro- 
ceeded without  the  presence  of  such  judge  or  clerk."  Very 
clearly,  this  cannot  be  construed  into  an  admission  that  the 
ballot  was  not  changed  after  the  recount  of  that  pole  was  com- 
menced and  before  that  ballot  was  reached,  which  may  have 
been  the  fact, — in  other  words,  it  is  not  an  admission  that  no 
ballot  of  that  poll  would  be  thereafter  changed  before  re- 
counted. But  is  also  further  quite  evident  that  it  could  not 
have  been  intended  an  admission  as  to  matters  of  which  appel- 
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lee  could  then  know  nothing.  He  doubtless  then  knew  that  the 
election  oflBcers  supposed  they  had,  and  that  they  intended  to 
count  the  ballots  as  they  received  them  and  placed  them  in 
the  ballot-box,  and  that  the  same  ballots  were  intended  to  be 
put  up  by  them,  and  that  they  believed  they  were,  and  re- 
turned to  the  county  clerk,  as  provided  by  statute.  But  the 
election  officers  could  not  know  what  was  on  the  face  of  a  bal- 
lot until  they  opened  and  read  it;  and  since,  in  reading  off 
the  names  on  a  ballot,  and  ascertaining  the  number  of  votes 
for  the  particular  candidates  for  the  respective  offices,  they 
are  not  required  to  take  cognizance  of  the  number  which  each 
ballot  bears,  but,  on  the  contrary,  they  are  by  section  87,  chap- 
ter 46,  of  the  Revised  Statutes  of  1874,  expressly  forbidden, 
under  severe  penalties,  from  comparing  the  ballot  with  the 
poll-book,  so  as  to  ascertain  by  whom  the  ballot  was  casi,  it  is 
impossible  that  they  could  know  whether  a  ballot  bearing  a 
particular  number — as,  for  instance,  that  of  this  ballot  —  had 
an  erasure  or  paster  on  it;  and  all  that  they  could  know  is, 
that  the  general  appearance  of  the  ballots,  as  a  whole,  is  the 
same,  or,  by  extreme  possibility,  that  so  many  names  for  this 
office  were  erased  and  another  name  substituted,  and  so 
many  pasters  with  one  name  upon  it  were  pasted  over  another 
name;  and  waiving  evidence  simply  waives  that  which  is  sus- 
ceptible of  evidence. 

But  aside  from  this,  this  admission  was  for  the  mere  pur- 
pose of  dispensing  with  preliminary  proof.  In  order  to  recount 
the  ballots,  it  was  assumed,  and  properly  so,  a  necessity  should 
be  shown,  and  the  prima  facie  identity  of  the  ballots  to  be  re- 
counted established.  What  the  ballots  might  disclose  when 
re-examined,  no  one  could  know  in  advance,  and  necessarily 
the  proof  to  be  thereafter  offered  could  not  be  anticipated. 
When  the  recount  was  gone  into,  the  purpose  of  the  prelimi- 
nary proof,  and  necessarily  this  admission,  was  accomplished; 
and  it  violates  the  fundamental  rule  of  construction  that 
words  are  to  be  limited  by  their  meaning,  as  applicable  to  the 
object  in  view,  when  they  are  used  to  hold  that  this  admission 
goes  beyond  the  right  to  recount  the  ballots.  It  is  not  con- 
tended, and  it  cannot  be  reasonably,  that  the  mere  fact  that 
ballots  are  recounted  concludes  all  inquiry  as  to  whether  they 
are  really  the  ballots  cast,  or  that  they  have  the  same  names 
upon  them  as  when  cast.  The  court  therefore  erred  in  ex- 
cluding this  evidence. 

Appellant  introduced  Charles  H.  Matzenbacher,  whose  tea- 
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timony  proved  that  ho  was  a  lawful  voter,  and  voted,  at  this 
election,  in  the  ninth  district  of  the  city  of  Quincy,  and  appel- 
lant then  offered  to  prove  by  him  that  he  voted  ballot  num- 
bered 330,  at  that  poll,  and  that  when  ho  voted  it  the  name  of 
John  H.  Kreitz,  for  county  treasurer,  was  upon  it;  that  his 
name  was  not  erased  or  scratched;  that  the  name  of  Behrens- 
meyer  was  not  then  interlined  upon  the  ballot,  under  the 
name  of  John  B.  Kreitz,  but  the  ballot  was  plainly  a  ballot 
for  John  B.  Kreitz  for  county  treasurer,  and  that  the  ballot 
was  changed  by  erasing  the  name  of  Kreitz  and  interlining 
the  name  of  Behrensmeyer,  after  he  voted  it.  Appellee  ob- 
jected to  the  introduction  of  the  evidence,  and  the  court 
sustained  the  objection,  to  which  appellant  excepted.  This 
objection,  we  must  assume,  as  the  record  discloses  no  reason, 
is  predicated  upon  the  same  reasoning  as  the  objection  to  the 
testimony  of  Davis.  What  we  have  said  in  respect  to  that 
objection  is  equally  pertinent  here.  The  court  erred  in  ex- 
cluding the  evidence. 

Appellant  also  offered  to  prove  by  J.  T.  Seehorn,  whom  he 
showed  to  have  been  a  legal  voter,  and  to  have  voted,  at  this 
election,  at  the  ninth  election  district  in  the  city  of  Quincy, 
that  he  voted  for  John  B.  Kreitz  for  treasurer;  that  his  ballot 
was  numbered  28,  and  he  offered  to  prove  by  other  evidence 
that  there  was,  at  the  time  of  the  recount,  no  such  ballot 
among  the  ballots  of  that  precinct.  Appellee  "  objected  gen- 
erally, and  because  there  is  nothing  in  said  Kreitz's  answer 
herein  as  to  any  abstracting  of  ballots  in  the  said  ninth  pre- 
cinct, or  of  any  misconduct  of  election  officers,  of  such  kind, 
that  there  is  nothing  in  said  answer  to  file  said  proof  on,"  and 
the  court  sustained  the  objection,  and  refused  to  allow  the 
evidence  to  be  given,  and  appellant  excepted.  We  have  already 
shown  that  evidence  of  this  kind  is  competent,  as  rebutting 
the  evidence  given  by  appellee  to  make  out  his  case  in  chief. 
Appellant  could  not  have  mentioned  it  in  his  answer,  because 
he  could  not  have  known  that  the  ballot  was  missing  until  the 
ballots  were  examined  for  recounting,  which  was  long  after 
the  issues  were  made  up.  For  aught  that  we  can  know,  the 
ballot  may  have  been  inadvertently  lost  after  the  ballots  were 
opened  to  be  recounted,  but  before  the  recount  of  that  poll  was 
completed.  Whether  the  ballot  was  lost  by  inadvertence  or 
stolen  ])y  design,  appellant  was  entitled  to  the  benefit  of  it. 
It  was  one  of  the  lawful  votes  cast  for  him  for  treasurer.  The 
court  clearly  erred  in  this  ruling. 
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Appellant  arso  offered  to  prove  by  Charles  Henry  Matzen- 
bacher  that  he  was  acquainted  with  twenty-five  different  per- 
sons, whose  names  were  given;  that  each  and  all  were  voters, 
at  this  election,  in  the  ninth  precinct  of  the  city  of  Quincy; 
that  they  all  voted,  at  that  election,  in  that  precinct,  for  John 
B.  Kreitz  for  county  treasurer;  that  the  names  of  each  and  all 
appear  upon  the  poll-books  of  that  precinct  as  having  voted; 
that  each  name  on  the  poll-books  has  a  number  opposite  to 
it,  and  that  no  ballots  were  returned  in  the  box  corresponding 
to  these  numbers  on  the  poll-books.  Appellee  objected  to  the 
introduction  of  the  evidence,  "  on  the  ground  that  the  evidence 
was  incompetent  generally;  that  it  related  to  ballots  in  a  pre- 
cinct where,  at  the  time  of  the  recount,  the  question  of  the 
identity  of  the  ballots  with  those  counted  had  been  conceded; 
that  in  the  order  of  trial,  as  marked  out  by  the  court,  the 
evidence  was  not  admissible  at  this  time;  that  the  evidence 
offered  belonged  to  the  case  in  chief;  that  the  ballots  and  poll- 
books  of  the  ninth  precinct  are  the  best  evidence;  that  the 
evidence  offered  is  secondary,  and  relates  to  ballots  not  de- 
clared ambiguous  by  the  court,  and  because  there  is  nothing 
in  contestee's  answer  apprising  contestant  of  any  alleged 
change  of  ballots  in  this  precinct,  or  any  allegation  therein  on 
which  to  found  the  proof."  The  court  sustained  the  objection, 
and  refused  to  allow  the  evidence  to  be  given,  and  appellant 
excepted.  The  record  does  not  disclose  whetlier  the  court 
sustained  the  objection  on  all  of  these  grounds;  but  it  is  to  be 
inferred  from  the  rulings  upon  the  questions  we  have  just 
been  considering,  that  it  was  on  the  ground  that  the  identity 
of  the  ballots  had  been  conceded,  and  that  the  objection  had 
not  been  specially  raised  in  the  answer.  This  objection,  how- 
ever, as  the  one  last  before  considered,  could  not  have  been  set 
up  in  the  answer,  for  it  could  not  have  been  known  when  the 
answer  was  filed.  But  the  same  reasoning  is  applicable  here 
that  was  applicable  to  the  objection  to  the  matters  offered  to 
be  proved  by  Davis,  except  as  to  the  suggestion  that  "  in  the 
order  of  trial  marked  out  by  the  court,  the  evidence  was  not 
admissible  at  that  time."  But  unfortunately,  under  the  rul- 
ing of  the  court,  it  would  have  been  admissible  at  no  other 
time.  • 

It  appears  from  the  abstract  before  us  that  at  the  January 
term,  1887,  of  the  court,  the  court  fixed  the  seventh  day  of 
February,  1887,  for  the  commencement  of  the  hearing,  and 
then  "  held  and  announced  that  offers  of  testimony  as  to  other 
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ballots  not  held  by  him  patently  ambiguous  might  be  made 
by  the  parties  during  the  progress  of  the  testimony,  if  they 
flaw  proper;  but  that  he  would  not  hear  or  admit  any  such 
testimony  at  any  stage  of  the  case."  This  was,  at  the  time, 
excepted  to  by  appellant.  The  time,  then,  when  this  evidence 
was  offered  was  unimportant,  because  it  was  thus  ruled  out  at 
the  opening  of  the  trial.  It  was  equivalent  to  saying:  "  It 
makes  no  difference  when  you  offer  it;  I  rule  it  out  now."  The 
counsel  had  a  right  to  assume  that  the  time  of  offering  it  was 
of  no  consequence,  —  that  offering  it  was  purely  formal;  and 
the  court  was  notified,  by  the  exception  then  taken,  that 
appellant  would  stand  upon  his  legal  right  to  introduce  such 
testimony.  If  the  court  ever  changed  this  determination,  the 
record  fails  to  show  it.  If  it  was  in  fact  changed,  it  was  due 
to  appellant's  counsel  to  notify  him  of  it  in  time  to  have  pro- 
cured and  introduced  his  evidence.  If  it  be  true,  as  the  offer 
supposes,  and  the  objection  by  implication  admits,  that  these 
parties  voted,  and  numbers  were  placed  opposite  their  names, 
but  no  corresponding  ballots  were  in  the  box,  the  poll-books 
and  ballot-box  already  before  the  court  proved  it,  and  appel- 
lant was  entitled  to  have  it  considered  on  the  hearing. 

While  we  held  in  Hodge  v.  Linn,  100  111.  402,  that  the 
failure  to  number  any  of  the  ballots  cast  at  a  particular  poll 
was  not  suflficient  reason  for  setting  aside  the  return  of  that 
poll,  it  being  proved  that  the  omission  was  through  a  misap- 
prehension of  duty,  and  with  no  fraudulent  intent,  still  the 
statute  requires  the  ballots  to  be  numbered,  and  the  presump- 
tion being  that  officers  do  their  duty,  it  must  be  presumed, 
until  the  contrary  is  shown,  that  these  ballots  were  numbered 
418  they  were  cast,  and  that  they  have  since  been  abstracted  or 
lost  from  the  ballot-box.  It  is  provided  by  section  51,  chapter 
46,  of  the  Revised  Statutes  of  1874,  each  clerk  of  the  election 
shall  keep  a  poll-list,  which  shall  contain  a  column  headed 
"  Number,"  and  another  headed  "  Names  of  Voters."  The 
name  of  each  elector  voting  shall  be  entered  upon  each  of 
the  poll-books  by  the  clerks,  in  regular  succession,  uuder  the 
proper  headings.  And  it  is  provided  by  section  55  of  the  same 
act:  "  The  ballot  shall  be  folded  by  the  voter,  and  delivered 

to  one  of  the  judges  of  election The  clerks  of  the 

election  shall  enter  the  name  of  the  voter,  and  his  number, 
under  the  proper  heading,  in  the  poll-books,  and  the  judges 
shall  indorse  on  the  back  of  the  ticket  offered  the  number  cor- 
responding with  the  number  of  the  voter  on  the  books,  and 
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shall  immediately  put  the  ticket  into  the  ballot-box."  And 
this  being  done,  the  ballot  must  always  bear  the  same  number 
that  is  on  the  poll-books  opposite  the  name  of  the  voter. 

It  is  undoubtedly  susceptible  of  explanation  that  ballots  are 
omitted  to  be  numbered,  or  are  inaccurately  numbered  through 
mistake;  and  so  here,  had  this  evidence  been  admitted,  as  it 
should  have  been,  the  burden  would  then  have  been  upon  ap- 
pellee to  show,  if  such  was  the  fact,  that  the  ballots,  as  cast, 
were  actually  in  the  box,  but  by  mistake  either  bearing  no 
number  or  a  different  number  than  that  opposite  the  name  of 
the  voter;  and  in  the  absence  of  such  proof,  it  would  have  been 
presumed  that  appellant  was  fraudulently  denied  in  the  count 
the  benefit  of  that  many  votes.  Prima  facie,  therefore,  the 
effect  of  this  offer  is  to  prove  that  the  number  of  votes  indi- 
cated were  cast  for  appellant,  and  not  counted  for  him  on  the 
recount  of  this  poll,  in  addition  to  the  number  that  were  then 
actually  counted  for  him,  and  in  that  view  the  court  clearly 
erred  in  excluding  the  evidence  offered. 

On  the  recount  of  the  sixteenth  precinct,  the  court  found 
two  unnumbered  ballots,  both  for  appellant,  and  by  examin- 
ing the  poll-list  returned  with  the  ballot-box,  it  was  determined 
that  there  was  one  more  ballot  than  names  on  the  poll-list. 
The  court  therefore  destroyed  one  of  these  unnumbered  ballots. 
The  statute  provides  that  each  clerk  of  the  election  shall  keep 
a  poll-list,  one  of  which  is  to  be  kept  in  the  ballot-box,  and 
the  other  returned  to  the  county  clerk:  R.  S.  1874,  c.  46,  sees. 
61-62.  And  section  57  of  the  same  chapter  requires  that  the 
judges,  after  the  polls  are  closed,  shall  count  the  ballots,  and 
that  ''they  shall  first  count  the  whole  number  in  the  box.  If 
the  ballots  shall  be  found  to  exceed  the  number  of  names 
entered  on  each  of  the  poll-lists,  they  shall  reject  the  ballots, 
if  any  be  found  upon  which  no  number  is  marked."  Now, 
this  duty,  it  is  to  be  presumed,  was  discharged  by  the  judges 
of  election,  and  assuming,  as  appellee  does,  that  the  ballots 
are  the  same,  either  the  court  made  a  mistake  in  counting,  or 
the  poll-lists  did  not  agree.  It  is,  however,  quite  as  reason- 
able to  assume  that  the  poll-lists  did  not  agree  as  that  there 
was  a  mistake  in  any  other  respect,  and  it  admits  of  no  con- 
troversy that  there  was  a  mistake  in  omitting  to  number  at 
least  one  of  the  ballots.  The  statute  requires,  it  will  be  noted, 
before  the  ballot  shall  be  destroyed,  that  it  shall  be  ascer- 
tained that  the  number  of  the  ballots  in  the  box  "exceeds  the 
number  of  names  entered  on  each  of  the  poll-lists,"  and  that 
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was  not  here  done,  and  the  action  of  the  court  was  therefore 
erroneous. 

It  is  contended  by  appellant  that  in  no  event  was  the  court 
authorized  to  destroy  the  ballot,  because  it  is  said  it  was  no 
fault  of  the  voter  that  it  was  not  numbered.  If  it  be  conceded 
that  the  numbered  ballot  was  actually  cast  by  a  legal  voter, 
this  position  will  be  true.  But  the  statute  contemplates  that 
the  ballots  shall  be  correctly  numbered,  and  hence  that  every 
ballot  as  cast  will  have  the  number  of  the  voter  indorsed  upon 
it,  and  this  being  done,  it  must  follow  that  the  unnumbered 
ballot  is  improperly  in  the  box,  and  it  should  therefore  bo 
destroyed. 

Frederick  C.  Inman  voted  for  appellant  in  the  third  pre- 
<jinct  of  Quincy.  The  court  held  him  to  be  an  illegal  voter, 
and  rejected  his  vote  upon  his  own  testimony.  He  testified: 
"  I  thought  I  was  twenty-one  years  old  when  I  voted,  but  I 
find  that  I  was  twenty-one  the  sixth  of  last  February."  Being 
asked,  "This  month?"  he  answered,  "Yes."  On  cross- 
examination,  question  and  answer  proceeded  thus:  "  How 
did  you  come  to  believe  that  you  were  twenty -one?  My  father 
had  told  me  I  was  twenty-one.  Is  your  father  living  here? 
No,  sir;  he  lives  in  Crown  Point,  Indiana.  Did  he  ever  live 
here?  Yes.  Up  to  what  time?  The  8th  of  March  last.  And 
how  long  have  you  been  informed  by  him  that  you  were 
twenty-one  years  old?  Since  the  primary  election."  He  was 
afterwards  asked:  "  What  was  your  reputed  birthday  in  the 
family?"  and  he  answered,  "  1865,  February  6."  He  further 
said  that  he  had  never  known  to  the  contrary  until  after  the 
last  election;  that  from  the  time  he  could  remember  he  always 
counted  his  birthday  from  that  date;  that  he  celebrated  his 
sixteenth  birthday  sixteen  years  after  February  6,  1865.  On 
redirect  examination  he  was  asked,  "Well,  what  does  your 
family  record  say?"  That  was  objected  to,  but  the  court  over- 
ruled the  objection,  and  permitted  the  witness  to  answer;  and 
he  said,  "The  family  record  says  I  was  born  February  6, 
1866."  This  was  clearly  error.  This  family  record,  which  he 
never  heard  of  until  since  the  election,  speaking  directly  con- 
trary to  his  father's  statements  prior  to  the  election,  and  to  the 
reputation  in  the  family  before  that  time,  should  have  l)een 
produced,  or  if  that  was  impossible,  a  proved  copy  should  have 
been  produced.  It  should  have  been  shown  when  and  by  whom 
the  record  was  made.  It  cannot  be  said  this  witness  has  any 
knowledge  of  his  own,  confirmatory  of  the   record,  and  his 
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whole  story  looks  extremely  suspicious.  For  aught  that  ap- 
pears, the  record  may  have  been  made  for  the  case.  At  all 
events,  he  may  have  misunderstood  its  language,  and  parol 
evidence  of  his  conclusion  of  what  it  proves  ought  not  to  have 
been  received. 

Ballots — some  claimed  for  one  party  and  some  claimed  for 
the  other —  were  rejected  by  the  court  in  a  number  of  in- 
stances, because  there  were  the  names  of  both  appellee  and 
appellant  —  the  one  written  and  the  other  printed — on  the 
same  ballot  for  treasurer.  Appellee  contends,  on  the  authority 
of  People  V.  Saxton,  22  N.  Y.  309,  78  Am.  Dec.  191,  that  such 
ballots  should  have  been  counted  as  for  the  person  whose  name 
was  written, — that  writing  the  one  name  was  in  effect  cancel- 
ing the  other  name  printed.  The  reasoning  of  People  v.  Saxton, 
supra,  only  applies  to  cases  where  it  is  shown  that  the  voter, 
with  his  own  hand,  writes  the  name  of  the  candidate.  Where 
a  ballot  is  furnished  a  voter  by  another  party,  already  having 
upon  it  a  printed  and  a  written  name,  as  may  quite  often  be 
the  case,  there  can  be  no  reason  for  saying  that  the  ballot,  as 
to  him,  is  anywise  different  from  one  having  both  names  writ- 
ten or  both  names  printed  upon  it,  for  no  act  of  his  has  caused 
it  to  be  as  it  is.  But  our  statute  seems  to  us  imperative.  It 
says:  "If  more  persons  are  designated  for  any  office  than 
there  are  candidates  to  be  elected,  ....  such  part  of  the 
ticket  shall  not  be  counted  for  either  of  the  candidates."  And 
this  was  held  obligatory  as  to  this  class  of  tickets  in  Clark  v. 
Robinson,  88  111.  500. 

In  several  instances,  two  ballots  were  folded  together,  —  the 
one  within  the  other,  —  and  the  outside  one  alone  numbered. 
The  judges  of  the  election  omitted  to  count  them,  but  fastened 
them  together,  marked  "double  ballots,"  and  they  were  re- 
turned to  the  county  clerk  with  the  other  ballots.  The  court 
refused  to  count  either  of  such  ballots,  and  this  we  think  was 
right.  The  statute  requires  the  names  of  the  candidates  voted 
for  all  to  be  written  or  printed  on  the  same  piece  of  paper: 
R.  S.  1874,  c.  46,  sec.  54.  Inclosing  one  ballot  within 
the  other,  with  the  names  of  the  candidates  upon  each,  was 
plainly  an  attempt  to  vote  twice,  and  therefore  such  a  fraud 
upon  the  rights  of  other  electors  as  required  that  his  ballot 
should  not  be  counted:   Webster  v.  Gilmore,  91  111.  324. 

August  Sieckman  proved,  by  his  own  testimony,  that  he 
was  a  legal  voter  in  the  eleventh  precinct  of  the  city  of 
Quincy;  that  he  then,  and  for  many  years  past,  had  resided 
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in  that  precinct,  in  the  house  which  had  belonged  to  hiv 
mother,  but  which,  she  dying,  he  and  his  sister  had  jointly 
inherited;  that  ho  took  his  meals  in  the  ninth  precinct,  but 
his  home  was  and  had  been  in  this  house  in  the  eleventh  pre- 
cinct; that  ho  gave  his  ballot  to  one  of  the  judges,  who  took 
H,  and  said  "that  he  would  see  about  it,"  but  he  subsequently 
refused  to  deposit  it  in  the  ballot-box.  Appellant  insists  that 
this  ballot  ought  to  have  been  counted  for  him.  We  think 
the  court  below  properly  refused  to  count  it.  The  voter  knew 
that  the  ballot  was  not  accepted  as  a  vote.  He  knew  it  was 
not  deposited  in  the  ballot-box,  and  he  should  have  furnished 
the  evidence  required  by  the  statute  to  entitle  his  vote  to  be 
received,  and  have  insisted  upon  his  rights.  Whether  the 
judges  were  culpable  in  not  receiving  his  ballot  is  not  per- 
tinent here.     It  is  sufficient  that  they  did  not  receive  it. 

The  question  is  presented  by  rulings  on  ballots,  some  of 
which  are  counted  for  one  party  and  some  of  which  are 
counted  for  the  other  party,  To  what  extent  is  evidence  admis- 
sible to  explain  a  ballot,  or  show  the  intention  of  the  voter  in 
casting  it? 

In  People  v.  Matteson,  17  111.  167,  it  was  held  that  votes 
designating  the  office  voted  for  as  "  police  justices "  should 
be  counted  as  votes  for  "  police  magistrates,"  there  being  but 
one  office  coming  within  the  reasonable  contemplation  of  the 
words  "  police  justice,"  and  that  designated  by  the  statute 
" police  magistrate."  The  court  said:  "In  election  contests, 
as  in  other  cases,  the  question  to  be  determined  depends  upon 
facts  to  be  ascertained,  and  here  we  are  simply  called  upon  to 
determine,  from  the  evidence  before  us,  the  simple  fact  of  the 
intention  of  the  voters  who  cast  their  votes.  Did  they  intend 
to  vote  for  the  relators  to  fill  the  offices  for  which  this  election 
was  ordered  ?  " 

In  Clark  v.  Robinson,  88  111.  508,  it  was  said:  "Three  votes 
cast,  respectively,  for  W.  E.  Robso,  Robertson,  and  W.  E. 
Robers,  were  counted  for  appellee,  to  which  objection  is  made. 
These  votes  were  cast  for  circuit  clerk.  The  evidence  shows 
that  there  were  no  candidates  for  circuit  clerk  at  the  election, 
except  appellant  and  appellee.  We  can  have  no  doubt,  from 
the  evidence,  that  these  three  votes  were  intended  for  the 
appellee.  *  Robso '  and  '  Robers,'  no  doubt,  were  abbrevi- 
ations for  the  name  of  appellee,  and  the  cause  of  the  abbre- 
viation is  apparent  from  the  ballots  alone."  Another  ballot, 
containing  the  name  of  ''  Robin "  written  on  the  margin  to 


Maj)  188S.]         Kbeitz  v.  Behbensmeyeb.  869 

the  left  of  "  For  Circuit  Clerk,"  and  with  a  continuation  at  the 
end,  with  a  light  mark,  having  the  name  of  Clark  erased,  it 
was  held  should  be  counted  for  Robinson.  It  may  not  be  im- 
proper to  observe  with  reference  to  the  ticket  for  Robertson, 
as  to  which  nothing  was  said,  that  the  court  felt  bound  to 
take  judicial  cognizance  that  "  Robinson  "  and  "  Robertson," 
as  ordinarily  pronounced,  especially  by  unlettered  and  care- 
less talkers,  were  idem  sonans,  being  in  accordance  with  the 
literal  spelling  of  neither,  —  "  Robison." 

In  McKinnon  v.  People,  110  111.  305,  ballots  were  cast  for 
Henry  Malzacher  and  for  Joseph  Malzacher,  for  the  office  of 
town  clerk.  It  was  held  competent  to  prove  that  Henry 
Malzacher  was  the  Democratic  candidate  for  that  office,  and 
Donald  McKinnon  the  Republican  candidate,  and  that  there 
were  no  other  candidates  for  the  office;  that  no  person  resided 
within  the  town  of  the  name  of  Joseph  Malzacher,  and  that 
the  name  Joseph  Malzacher  was  printed  on  a  number  of 
Democratic  tickets  by  mistake,  supposing  that  Henry  was 
named  Joseph,  and  that  such  tickets  got  circulated  to  some 
extent,  and  voted,  by  mistake,  supposing  that  Joseph,  and  not 
Henry,  was  the  Democratic  nominee  for  the  office.  And  wd 
held  the  votes  thus  cast  for  Joseph  should  be  counted  lor 
Henry. 

An  analogous  case  is  Carpenter  v.  Ely,  4  Wis.  420,  referred 
to  and  quoted  from  in  that  case.  In  laying  down  the  rule  in 
McKinnon  v.  People,  supra,  we  quoted,  with  approval,  from  Coo- 
ley  on  Constitutional  Limitations,  first  edition,  section  611,  that 
"  evidence  of  such  facts  as  may  be  called  the  circumstances  sur- 
rounding the  election,  such  as,  who  were  the  candidates  brought 
forward  by  the  nominating  conventions;  whether  other  per- 
sons of  the  same  name  resided  in  the  district  from  which  the 
officer  was  to  be  chosen,  and  if  so,  whether  they  were  eligible, 
or  had  been  named  for  the  office;  if  a  ballot  was  printed  im- 
perfectly, how  it  came  to  be  so  printed,  and  the  like,  —  is  admis- 
sible for  the  purpose  of  showing  that  an  imperfect  ballot  was 
meant  for  a  particular  candidate,  unless  the  name  is  so  difiFer- 
ent  that  to  thus  apply  it  would  be  to  contradict  the  ballot 
itself,  or  unless  the  ballot  is  so  defective  that  it  fails  to  show 
any  intention  whatever." 

There  is  less  difficulty  in  stating  the  rule  in  general  terms 
than  in  applying  it  to  particular  cases.  Manifestly,  it  would 
not  be  competent  to  hear  the  voter  say  that  he  intended  a  bal- 
lot plainly  for  a  particular  name,  for  one  having  no  such  simi- 
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larity  of  sound  as  that  one  might  reasonably  be  intended  for 
the  other;  and  it  is  quite  as  obvious  that  it  is  competent  to 
prove,  by  the  elector,  what  he  understood  the  names  of  the 
candidates  to  be,  and  how  he  reads  his  ballot.  If  he  has  used 
the  letters  of  a  foreign  language  to  express  the  name,  it  is 
competent  to  prove,  by  the  voter,  or  by  some  one  else  versed 
in  that  language,  what  word  or  words  they  make.  If  the 
characters  are  so  complex  in  their  formation,  or  so  imperfectly 
formed,  or  so  obscurely  impressed,  as  to  make  it  difficult  to 
read  them,  it  is  competent  to  prove,  by  any  one  understanding 
ihem,  what  they  are.  What  is  not  admissible  is  to  show  that 
something  was  intended  which  is  plainly  contradictory  of 
what  was  done,  —  as,  for  instance,  that  a  ballot  cast  with  the 
name  of  Jones  for  a  particular  office  upon  it  was  intended  to 
be  a  vote  for  Smith  for  the  same  office.  And  so,  upon  like 
principle,  where  it  is  shown  that  there  has  been  what  appears 
to  be  an  erasure  of  a  name,  it  may  be  shown  that  it  was  not 
done  by  the  voter,  or  that  it  was  the  result  of  an  accident,  and 
not  of  intention;  but  the  fact  of  erasure  being  conceded  lo 
have  been  the  deliberate  act  of  the  voter,  it  cannot  be  ex- 
plained that  by  it  he  intended  a  different  result  than  that 
which  the  law  implies  from  it. 

It  was  in  proof  that  John  B.  Kreitz  was  the  Democratic 
nominee,  Charles  P.  A.  Behrensmeyer  the  Republican  nomi- 
nee, and  B.  L.  Dickerman  the  Prohibition  nominee,  for  the 
office  of  treasurer  of  Adams  County,  and  that  there  were  no 
other  candidates  for  that  office  at  the  election  in  November, 
1886.  It  was  also  in  proof  that  some  tickets  bore  the  name 
of  John  M.  Kreitz  for  the  office  of  county  treasurer,  and  that 
John  B.  Kreitz  had  a  brother  of  that  name,  who  had  at  a  for- 
mer time  held  the  office  of  sheriflf  of  said  county,  and  perhaps 
also  some  minor  office  at  a  still  prior  time.  But  it  was,  on 
the  other  hand,  proved  that  John  B.  Kreitz  was  ordinarily 
known  and  called  John  Kreitz,  and  that  John  M.  Kreitz  was 
ordinarily  known  and  called  Matt  Kreitz,  and  that  John  M. 
Kreitz  was  not  a  canditate  for  any  office  at  that  election.  Or- 
dinarily, the  middle  letter  is  no  part  of  the  name,  and,  under 
the  circumstances  mentioned,  the  trial  court  properly  attached 
no  significance  to  it.  The  vote  was  evidently  intended,  as  it 
was  counted,  for  John  B.  Kreitz.  It  was  likewise  in  proof 
that  there  were  other  persons  than  appellee  in  Adams  County 
of  the  name  of  Behrensmeyer,  and  appellant  objected  to  many 
ballots  counted  for  appellee  which  had  merely  Behrensmeyer 
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upon  them,  for  treasurer,  without  any  designation  of  the  chris- 
tian name.  It  was  shown  that  no  other  Behrensmeyer  was  a 
candidate,  at  that  election,  for  the  ofl&ce  of  treasurer,  or  any 
other  oflSce,  and  we  think,  therefore,  the  court  properly  counted 
the  ballots  as  cast  for  appellee. 

Appellant  also  objects  that  parol  evidence  was  admitted  to 
explain  what  name  was  intended  by  certain  obscurely  and  im- 
perfectly written  ballots  which  were  counted  for  appellee.  So 
far  as  those  ballots  could,  by  one  able  to  read  them,  be  given 
a  sound  which  might  be  understood  to  be  intended  to  express 
the  name  Behrensmeyer,  or  that  name  as  it  was  pronounced 
by  any  number  of  people,  we  think  the  evidence  was  properly 
admitted.  There  was  evidence  that  some  persons  pronounced 
the  name  as  Benmire,  and  perhaps  that  others  pronounced  it 
by  a  still  shorter  name.  Any  evidence,  therefore,  proving  that 
the  voter  had  intended  and  attempted  to  express  appellee's 
name  as  he  understood  it  was  properly  admissible.  Objections 
of  a  like  character  were  made  to  tickets  counted  for  appellee, 
and  of  course  the  same  rule  was  properly  applied  there.  It 
is  evident  that  imperfect  spellers  might  spell  Kreitz,  "  Krietz," 
"  Kritz,"  "  Critz,"  or  even  omitting  the  "  z." 

We  recall  only  two  instances  in  which  we  think  the  rule  in 
this  respect  was  misapplied.  In  certain  ballots,  it  was  claimed 
the  name  written  for  treasurer  was  "John  B.  Knirs,"  and  in 
certain  other  ballots  it  was  claimed  the  name  written  for 
treasurer  was  "  Dehbsumeyer."  If  these  letters  wer^  really 
employed,  we  think  the  ballots  could  not  be  aided  by  extrane- 
ous proof,  since  we  discover  no  such  similarity  in  sound  be- 
tween these  names  and  the  names  of  the  candidates  as  might 
induce  the  one  to  be  mistaken  for  the  other,  and  plainly 
neither  can  be  intended  as  a  contraction  of  the  name  of  the 
candidate.  It  is  not  improbable,  however,  that  this  results 
from  a  misapprehension  of  the  characters  employed. 

In  many  tickets  the  name  of  the  candidate  for  treasurer,  as 
printed,  is  erased,  and  the  name  of  the  other  candidate  is 
written  over  the  name  of  the  office,  as  thus:  — 

(Written) —      Charles  F.  A.  Behrensmeyer. 

For  County  Treasurer: 
(Printed) —  Jinu  E.  Y.v.rA'Tz.    (Erased  in  pencil.) 

The  same  thing  also  frequently  occurs  with  reference  to  the 
office  next  below,  which  is  that  of  county  superintendent  of 
schools,  for  which  John  Jimison  was  the  Democratic  candidate, 
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and  Newton  J.  Hinton  the  Republican  candidate,  and  that 
causes  what,  at  first  blush,  seems  to  be,  and  appellant  claims 
is,  a  ballot  with  two  votes  for  county  treasurer,  as  thus:  — 

For  County  Treasurer: 

(Printed) —      Charles  F.  A.  Behrensmeyer. 

(Written) —  John  Jimison. 

For  County  Superintendent  of  Schools: 

(Printed) —  ynvT^nr  J.  TTi.MfiA'.     (Erased  in  pencil.) 

We  think  in  the  first-named  instance  it  may  fairly  be  con- 
strued as  a  vote  for  county  treasurer,  as  thus,  "Charles  F.  A. 
Behrensmeyer,  for  county  treasurer":  McCrary  on  Elections, 
2d  ed.,  sec.  397.  And  in  that  view,  in  the  last  instance  the 
vote  is  "  for  John  Jimison  for  county  superintendent  of  schools," 
and  not  two  votes  for  treasurer. 

A  different  case,  however,  is  presented  in  a  few  other  ballots, 
where  the  printed  name  is  stricken  out  of  the  ballot,  and  no 
name  is  written  immediately  above  or  immediately  below  the 
designation,  "For  County  Treasurer,"  but  the  name  of  one  of 
the  candidates  for  county  treasurer  is  written  below  the  des- 
ignation, "For  County  Superintendent  of  Schools,"  and  below 
the  name  of  a  candidate  for  that  oflBce.  Here  is,  palpably, 
upon  the  face  of  the  ballot,  no  vote  for  county  treasurer,  and 
two  votes  for  county  superintendent  of  schools.  The  rule 
seems  to  admit  of  no  evidence  of  what  was  the  intention,  under 
these  circumstances.  There  is  no  ambiguity.  The  facts  pre- 
sent simply  the  question,  May  the  voter  do  one  thing,  and  say 
that  he  meant  something  entirely  different?  The  court  prop- 
erly held  that  he  could  not. 

Two  ballots  were  found  in  the  box  of  one  of  the  polls,  each 
torn  from  top  to  bottom,  across  all  the  names,  into  two  dis- 
tinct fragments,  with  ballot  numbers  on  one  of  the  fragments 
of  each  ballot.  The  question  is.  Should  that  have  been  treated 
as  a  cancellation?  or  should  they  have  been  counted?  Since 
voting  a  canceled  ballot  is  a  useless  and  senseless  act,  we 
think  cancellation  should  not  be  presumed  from  the  mere  fact 
that  a  torn  ballot  is  found  in  the  box,  but  that,  on  the  con- 
trary, it  should  be  presumed  that  the  tearing  was  accidental. 
It  may,  however,  be  proved  that  the  tearing  was  by  the  voter, 
and  intentional,  and  upon  such  proof  being  made  the  ballot 
will  be  held  to  be  canceled.  There  was  no  such  proof  here» 
and  the  ballots  were  therefore  properly  counted. 
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In  one  or  more  instances  the  name  of  the  office  was  com- 
pletely canceled,  but  the  name  of  one  of  the  candidates  was 
written  beneath  the  canceled  name  of  office.  On  the  author- 
ity of  Clark  v.  Robinson,  supra,  such  ballots  were  properly  not 
counted. 

In  some  ballots  the  name  of  the  candidate  was  written  into 
the  title  of  the  office,  obscuring  and  partially  obliterating  the 
letters  designating  the  name  of  the  office.  We  think  it  was 
at  least  susceptible  of  explanation  that  this  was  accidental 
and  unintentional,  and  hence  no  cancellation. 

The  question  arises  on  a  number  of  ballots, —  on  some 
counted  for  each  party, — What  constitutes  the  "permanent 
abode"  of  the  elector,  prescribed  by  the  statute  as  an  indis- 
pensable requisite  to  the  right  to  vote?  We  held  in  Dale  v. 
Inoin,  78  111.  170,  that  it  "means  nothing  more  than  a  domi- 
cile,— a  home, — which  the  party  is  at  liberty  to  leave  as  in- 
terest or  whim  may  dictate,  but  without  any  present  intention 
to  change  it";  and  that  ruling  has  been  adhered  to  in  other 
cases.  This  was  sufficiently  accurate  as  applied  to  the  facts 
in  those  cases,  but  there  is  an  obvious  inaccuracy  in  the  latter 
part  of  the  quotation  when  considered  with  reference  to  some 
of  the  facts  in  the  present  record,  and  we  cannot  better  state 
it  and  our  views  thereon  than  by  quoting  from  the  report 
made  in  the  case  of  Cessna  v.  Meyers,  appendix  to  second  edi- 
tion of  McCrary  on  Elections,  bottom  of  page  489,  and  top  of 
page  498.  It  is  there  said:  "A  man  may  acquire  a  domicile 
if  he  be  personally  present  in  a  place  and  elect  that  as  his 
home,  even  if  he  never  design  to  remain  there  always,  but  de- 
sign at  the  end  of  some  short  time  to  remove  and  acquire 
another.  A  clergyman  of  the  Methodist  church,  who  is  set- 
tled for  two  years,  may  surely  make  his  home  for  two  years 
with  his  flock,  although  he  means  at  the  end  of  that  period  to 
remove  and  gain  another."  And  again:  "Suppose  a  man, 
single,  with  no  property,  to  come  from  Ireland,  and  be  em- 
ployed all  his  life  on  railroads,  or  other  like  works,  at  different 
places  in  succession.  If  he  does  not  acquire  a  residence  he  can 
never  become  a  citizen,  because  he  never  would  reside  in  this 
country  at  all.  It  seems  to  us  that  to  such  persons  the  general 
rule  above  stated  [i.  e.,  in  substance,  the  rule  as  quoted  from 
Dale  V.  Irwin,  swpra]  does  not  apply.  Where  a  man,  who 
has  no  interests  or  relations  in  life  which  afford  a  presump- 
tion that  his  home  is  elsewhere,  comes  into  an  election  dis- 
trict for  the  purpose  of  working  on  a  railroad  for  a  definite  or 
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an  iDdefinite  time,  being  without  a  family,  or  having  his  family 
with  him,  expecting  that  the  question  whether  he  shall  remain 
or  go  elsewhere  is  to  depend  upon  the  chances  of  his  obtaining 
work,  haying  abandoned,  both  in  fact  and  intention,  all  former 
residences,  and  intends  to  make  that  his  home  while  his  work 
lasts,  that  will  constitute  his  residence,  both  for  the  purpose  of 
such  jurisdiction  over  him  as  residence  confers,  and  for  the 
purpose  of  exercising  his  privileges  as  a  citizen.  Of  course  the 
intent  above  supposed  must  be  in  good  faith,  and  an  intent  to 
make  such  district  the  home  for  all  purposes.  The  party's 
intent  to  vote  in  the  district  where  he  is,  he  knowing  all  the 
time  that  his  home  is  elsewhere,  will  not  answer  the  law." 

It  can,  under  our  system,  need  no  elucidation  that  a  man 
cannot  be  entitled  to  vote,  at  any  one  time,  in  either  of  two 
places,  as  he  shall  elect;  and  it  is,  in  one  or  more  instances  in 
this  record,  pertinent  to  keep  in  mind  that  it  does  not  follow, 
because  a  man  must  have  a  domicile  somewhere,  and  that  a 
domicile  once  gained  remains  until  a  new  one  is  acquired,  that 
a  man  must  be  entitled  to  vote  somewhere,  or  that  the  right 
to  vote  at  a  particular  poll,  being  once  established,  is  pre- 
sumed to  continue  until  the  right  to  vote  elsewhere  is  shown. 
Permanent  residence  is  but  one  of  the  requisites  of  the  right 
to  vote,  and  it  must,  in  this  state,  always  precede  the  election 
by  an  extended  space  of  time, — in  one  respect  for  a  year,  in 
others  for  ninety  and  thirty  days,  respectively:  Const.,  art.  7, 
sec.  1.  But  abandonment  of  a  residence  is  instantaneous,  and 
if  it  be,  by  a  voter,  of  a  residence  in  one  voting  district,  at  a 
date  too  near  the  election  for  the  requisite  intervening  time  of 
residence  to  be  a  voter  in  another  voting  district  to  which  he 
has  removed,  the  voter  will  be  entitled  to  vote  in  neither 
voting  district. 

We  have  frequently  held  that  when  a  party  leaves  his  resi- 
dence, or  acquires  a  new  one,  it  is  the  intention  with  which  he 
does  so  that  is  to  control.  Hence  the  shortest  absence,  if  at 
the  time  intended  as  a  permanent  abandonment,  is  sufficient, 
although  the  party  may  soon  afterwards  change  his  intention; 
while,  on  the  other  hand,  an  absence  for  months,  or  even  years, 
if  all  the  while  intended  as  a  mere  temporary  absence  for  some 
temporary  purpose,  to  be  followed  by  a  resumption  of  the  for- 
mer residence,  will  not  be  an  abandonment.  On  the  question 
of  intention,  the  declaration  of  the  party,  though  admissible, 
is  not  necessarily  conclusive,  because  it  may  be  disproved  by 
his  acts, —  as  thus:  If  a  party  were  to  remove  his  family  to  a 
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particular  district,  there  build  and  furnish  them  a  home,  keep 
his  property  there,  return  there  constantly  as  leisure  allowed, 
and  remain  there  with  him  family  during  sickness  and  unem- 
ployed time,  this  would  constitute  his  residence,  notwithstand- 
ing he  might  be  employed  in  labor  in  another  district,  and 
claim  that  to  be  his  residence:  People  v.  Holden^  28  Cal.  124; 
for  on  questions  of  domicile,  less  weight  is  given  to  the  party's 
declarations  than  to  his  acts:  3  Jacob's  Fisher's  Digest,  tit 
Domicile,  p.  4225;  Leasee  of  Butler  v.  Farnsworth,  4  Wash.  C. 
C.  103. 

The  controlling  inquiry  would  seem  to  be,  where,  if  at  all, 
does  the  party  actually  make  his  home,  and  claim,  for  the 
time,  to  exercise  rights  of  property  or  of  citizenship  incident 
to  or  resulting  from  permanent  residence.  And  therefore,  if  a 
party  having  no  family  leave,  or  having  a  family  take  it  with 
him  and  leave,  this  state,  and  go  to  another  state  and  there 
make  a  home,  and  seek  to  acquire  rights  by  virtue  of  its  being 
a  permanent  residence,  such  as  acquiring  a  homestead  under 
the  acts  of  Congress,  or  exercising  the  rights  of  an  elector,  to 
which  permanent  residence  is  a  requisite,  his  subsequently 
testifying  that  he  had  never  intended  to  permanently  abandon 
his  residence  here,  but  had  all  the  time  intended  at  some  future 
day  to  return,  could  not  control.  There  must  be  a  present 
continuous  citizenship,  with  its  attendant  incidents  and  rights, 
subject,  of  course,  to  certain  necessary  guards  against  fraud, 
somewhere,  and  if  it  be  here,  it  cannot  be  abroad ;  and  if  it  be 
claimed  and  exercised  abroad,  that  is  conclusive  that  it  had 
at  that  time  ceased  to  be  claimed  here. 

The  question  is  made  material,  by  objections  raised  upon 
the  trial,  to  what  extent  is  evidence  of  the  declarations  of  the 
voter  competent  to  prove  that  he  was  disqualified  to  vote.  In 
City  of  Beardstown  v.  City  of  Virginiaj  81  111.  542,  we  refused 
to  follow  the  English  rule,  which  permits  any  declarations  of 
a  voter  tending  to  prove  that  he  was  not  qualified  to  vote  to 
be  given  in  evidence  in  a  contest  where  his  right  to  vote  is 
drawn  in  question,  and  held  that  declarations  of  a  voter  sub- 
sequent to  the  election  were  incompetent,  and  we  have  no  in- 
clination to  now  depart  from  that  ruling.  Since  the  question 
of  the  intention,  as  well  as  of  the  act  of  the  party  in  leaving  a 
particular  abode  and  adopting  and  retaining  another,  is  the 
subject  of  proof,  it  must  follow  that  evidence  applicable  to  either 
is  admissible,  and  that  although  less  weight  is  given  to  the 
party's  declarations  than  to  his  acts,  still  his  declarations  of 
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his  mental  state,  so  long  as  that  shall  be  the  subject  of  inquiry, 
must  be  admissible;  and  so  it  is  held  that  conversations  and 
declarations  in  regard  to  present  or  future  domicile,  although 
not  accompanying  acts,  are  admissible  in  evidence,  and  must 
be  weighed  with  the  other  evidence.  Although  the  lowest  spe- 
cies of  evidence,  they  are  competent:  3  Jacob's  Law  Diet.,  tit. 
Domicile,  1,  p.  4225.  Upon  this  principle,  in  Thomdike  v. 
Boston,  1  Met.  242,  it  was  held  that  a  letter  written  from  the 
plaintiff  to  his  agent  in  Boston,  before  the  controversy  in  liti- 
gation arose,  in  which  he  expressed  his  intention  not  to  return 
to  Boston,  was  admissible  in  evidence.  And  again,  in  Kilhurn 
V.  Bennett,  3  Id.  199,  declarations  of  a  party's  future  intention 
to  change  his  domicile  were  held  admissible.  It  is  obvious 
that  a  declaration  that  a  party,  at  a  particular  time,  was  re- 
siding in  one  place,  would  be  negative  evidence  that  he  was 
not,  at  that  time,  residing  in  another;  or  a  declaration  that 
he  was  intending  to  change  his  residence  would  negative  the 
idea  that  he  was  intending  to  remain;  and  so,  also,  the  reverse. 
Question  was  raised  as  to  whether  certain  persons  were  citi- 
zens, —  having  been  alien  born,  —  and  also  as  to  suflBciency  of 
proof  of  naturalization.  It  was  held  in  Kelly  v.  Owen,  7  Wall. 
496,  that  the  act  of  the  10th  of  February,  1855,  which  declares 
that  "  any  woman  who  might  lawfully  be  naturalized  under 
the  existing  laws,  married,  or  who  shall  be  married  to,  a  citi- 
zen of  the  United  States,  shall  be  deemed  and  taken  to  be  a 
citizen,"  confers  the  privileges  of  citizenship  upon  women 
married  to  citizens  of  the  United  States,  if  they  are  of  the 
class  of  persons  for  whose  naturalization  the  previous  acts  of 
Congress  provide,  —  i.  e.,  free  white  persons;  that  the  terms 
"  married/'  or  "  who  shall  be  married,"  do  not  refer  to  the  time 
when  the  ceremony  of  marriage  is  celebrated,  but  to  a  state  of 
marriage;  that  "they  mean  that  whenever  a  woman,  who 
under  previous  acts  might  be  naturalized,  is  in  a  state  of 
marriage  to  a  citizen,  whether  his  citizenship  existed  at  the 
passage  of  the  act  or  subsequently,  or  before  or  after  the  mar- 
riage, she  becomes  by  that  fact  a  citizen  also."  The  citizen- 
ship of  a  woman  thus  acquired  is  not  lost  by  the  subsequent 
death  of  her  husband,  and  her  afterwards  intermarrying  with 
an  alien:  See  Opinions  of  Attorney-General,  vol.  15,  p.  559. 
And  the  children  of  such  a  woman,  under  the  age  of  twenty- 
one  years,  become  citizens  by  virtue  of  her  citizenship:  Dale 
v.  Irwin,  78  111.  186;  City  of  Beardstown  v.  City  of  Virginia, 
81  Id.  541;   United  States  \.  Kellar,  11  Biss.  314;  Leonard  y. 
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Grant,  6  Saw.  603;  People  v.  Newell^  38  Hun,  78.  We  are, 
however,  aware  of  no  authority  holding  that  the  effect  of  this 
naturalization  will  extend  to  members  of  the  family  who  are 
not  children.  Records  of  naturalization  are  nowise  different 
from  other  records.  When  destroyed,  secondary  evidence  of 
their  contents  may  be  given,  just  as  may  Becondary  evidence 
of  the  contents  of  any  other  record  be  given. 

The  views  expressed  necessarily  lead  to  a  reversal  of  the 
judgment  below,  and  upon  another  trial  the  rules  herein  stated 
will,  we  apprehend,  enable  the  trial  court  to  dispose  of  all  the 
material  controverted  questions. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 


Elections — Jubisdiotiok  to  Hear  and  Dbtebjonb  Election  Contest: 

State  V.  Kemp/,  69  Wis.  470;  2  Am.  St.  Rep.  753,  and  note  755;  Mayor  etc 
V.  Fledderman,  67  Md.  161. 

Reoistbation  Laws,  CoNsnTunoNALmr  oi":  State  v.  Corner,  22  Neb.  266; 
8  Am.  St.  Rep.  267,  and  note  273;  Commonwealth  v.  McClelland,  83  Ky.  686. 

Elections  —  Qualifications  of  Voter  —  Residence:  Fry' a  Election  Case, 
71  Pa.  St.  302;  10  Am.  Rep.  689;  People  v.  Board  of  RegiatraOm,  26  Mich. 
61;  12  Am.  Rep.  297;  Sinha  v.  Reese,  19  Ohio  St.  306;  2  Am.  Rep.  397;  Pedigo 
V.  Chimes,  113  Ind.  148;  registration:  Gooding  \\  Brovm,  22  Fla.  437;  Smith 
V.  City  of  Wilmington,  98  N.  C.  343. 

Evidence  of  Result  of  Election  —  Poll-books  and  Tally-sheets:  Dixon 
V.  Orr,  49  Ark.  238;  4  Am.  St.  Rep.  42,  and  note  45;  Powells.  Holman,  60 
Ark.  85;  Rigshee  v.  Board  of  Commissioners,  99  N.  C.  341. 

Perfect  Ballot  is  Exclusive  Evidence  of  Voter's  Intent,  and  extrinsic 
evidence  is  inadmissible  to  show  a  contrary  intent:  Wimmer  v.  Eaton,  72 
Iowa,  374;  2  Am.  St.  Rep.  250,  and  see  note  252;  People  v.  McNeal,  63  Mich. 
294.  But  where  the  ballots  cast  at  an  election  are  not  safely  kept  by  the 
proper  legal  custodian,  and  are  so  exposed  as  to  give  an  opportunity  for  tam- 
pering with  them,  they  cannot  be  relied  on  in  a  contest  as  to  the  result  of 
the  election:  Powell  v.  Holman,  50  Ark.  85;  Fowler  v.  State,  68  Tex,  30;  Pe- 
digo v.  Orimes,  113  Ind.  148. 

In  Contested  Election  Case,  Voters  Themselves  may  Testify  fob 
Whom  They  Voted,  but  cannot  be  compelled  to  do  so:  Dixon  v.  Orr,  49 
Tex.  238;  4  Am.  St.  Rep.  442;  and  see  Pedigo  v.  Orimes,  113  Ind.  148.  But 
where  the  elector  casts  his  vote  by  secret  ballot  which  is  fatally  defective,  he 
ought  not  to  be  permitted  to  testify  that  he  voted  the  particular  ballot,  and 
intended  it  for  a  particular  candidate:  Anderson  v.  Win  free,  85  Ky.  597;  and 
Bee  Wimmer  v.  Eaton,  72  Iowa,  374. 

Failure  to  Number  Ballot  of  Voter  at  Election,  while  an  irregular- 
ity, is  not  of  such  a  character  as  to  deprive  the  voter  of  his  vote:  O'Hair  v. 
WiUon,  124  111.  351. 

Mere  Irregularity  on  Part  of  Election  Officers,  or  their  omission 
to  observe  some  merely  directory  provision  of  the  law,  will  not  vitiate  the 
poll:  Anderson  v.  Winfree,  85  Ky.  597.     But  it  must  be  made  to  appear  by 
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iboM  eUiming  benefit  from  the  election  that  snch  irregular  oondaot  haa  not 
prevented  an  honest  and  fair  election:  Fowler  "t.  State^  68  Tex.  30. 

In  EL.BCTIO}!  CONTUT,  BuBDEN  OP  PrOOF  IS  UPON  PaRTT  Who  SkXKS  to 
Mt  aside  the  returns,  and  they  cannot  be  invalidated  by  merely  showing  that 
the  ballots,  after  being  counted,  have  been  so  exposed  to  the  public  as  to  be 
unworthy  of  credit:  Powell  v.  Ilolman,  50  Ark.  85.  The  ballots  not  having 
been  so  kept  that  they  might  not  have  been  changed,  the  parol  evidence  of 
the  judges  of  election  as  to  the  result  of  the  ballot  as  counted  and  declared 
at  the  polls  is  admissible:  Slemper  v.  Biggina,  38  Minn.  222;  and  see  Dixon  v. 
Orr,  49  Ark.  238;  4  Am.  St  Rep.  42. 


Nichols  v.  Sargent. 

[135  lUJMOls.  809.] 

OvAKDiAX  u  Pkb80Kai.lt  Bound  bt  Pboiuse  Madb  on  SmmCIXNT  CoN< 
BIDK&ATION  TO  Pat  Dbbt  or  HIS  Ward,  although  he  expressly  prom- 
ises as  guardian,  and  this  principle  applies  to  covenants  in  lease  of 
ward's  property  to  purchase  at  end  of  term  improvements  made  by 
tenant,  but  a  debt  so  paid  may  be  recovered  back  from  estate  of  ward. 

CoKTROVERTKD  QtTESTiONS  OF  Fact  WILL  NOT  BE  REVIEWED  where  sub- 
mitted to  jury  and  decided  below. 

Approval  of  Probate  Court  of  Award  bt  Appraisers  of  Value  or 
Improvements  by  lessee  of  ward's  property  is  not  required,  where  lease 
by  guardian,  made  with  approval  of  probate  court,  contains  provisions 
relative  to  mode  of  appraisment. 

Hutchinson  and  Partridge,  for  the  appellant. 

Dexter,  Herrick,  and  Allen,  for  the  appellee. 

Scott,  J.  This  was  an  action  of  covenant  on  that  clause  of 
the  agreement  to  renew  the  lease  that  had  formerly  existed 
between  the  parties,  which,  it  is  said,  obligates  defendant  per- 
sonally to  purchase,  at  the  expiration  of  the  lease,  the  im- 
provements put  upon  the  demised  premises  by  plaintiff,  "  at 
the  valuation  of  three  persons,"  to  be  selected  as  in  the  lease 
provided.  The  renewal  agreement  is  signed  by  defendant, 
Annie  E.  Nichols  (formerly  Annie  E.  Haven),  "Annie  E. 
Nichols,  guardian."  The  premises  seem  to  belong  to  defend- 
ant and  her  minor  children,  for  whom  she  was  guardian  at 
the  time  of  making  the  lease.  It  is  recited  in  the  original 
lease  it  is  between  "  Annie  E.  Haven  in  her  own  right,  and  aa 
guardian"  for  her  three  surviving  children,  and  plaintiff, 
Homer  E.  Sargent.  In  the  declaration,  the  covenants  con- 
tained in  the  lease  upon  which  breaches  are  assigned  are 
declared  upon  as  the  personal  covenants  of  defendant,  and 
the  first  question  presented  is,  Did  defendant,  by  executing 
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the  agreement  to  renew  the  lease,  become  personally  liable  to 
perform  the  covenant  it  contained  for  the  purchase  of  the  im- 
provements made  by  the  tenant  on  the  demised  premises? 

The  precise  question  made  in  this  case  was  made  in  Sperry 
V.  Fanning,  80  III.  371,  and  it  was  there  held,  if  a  person 
makes  a  contract,  describing  himself  as  guardian  or  trustee 
for  another,  and  so  signs  the  same,  he  will  be  personally 
liable,  in  the  absence  of  an  express  provision  showing  clearly 
that  both  parties  agreed  to  act  upon  the  responsibility  of  the 
fund  in  his  hands,  alone,  or  upon  some  other  responsibility, 
or  there  appear  some  other  circumstances  clearly  indicating 
another  party  who  is  bound  by  the  contract,  and  upon  whose 
credit  alone  it  is  made.  The  principle  of  that  case  is,  if  a 
guardian  promises,  on  a  sufficient  consideration,  to  pay  the 
debt  of  his  ward,  he  is  personally  bound  by  it,  although  he 
expressly  promises  as  guardian.  In  such  cases,  where  the 
guardian  discharges  the  debt  of  his  ward,  he  may  have  in- 
demnity out  of  the  estate  of  his  ward,  or  if  he  has  been  dis- 
charged from  his  guardianship,  he  may  have  an  action 
against  the  ward  or  his  estate,  as  for  money  paid  for  his  use. 
The  facts  in  both  cases  are  so  nearly  analogous,  no  reason  is 
perceived  why  the  case  being  considered  is  not  controlled,  in 
every  respect,  by  the  case  cited.  An  effort  is  made,  however, 
to  distinguish  this  case  from  Sperry  v.  Fanning^  on  the  ground 
that  in  the  latter  case  the  agreement  made  by  the  guardian 
was  not  made  with  the  approval  of  the  probate  court,  as  was 
done  in  the  case  now  before  this  court.  In  that  respect  there 
is  no  difference  between  the  cases.  It  appears  from  the  dis- 
senting opinion,  the  contract  made  by  the  guardian  in  Sperry 
V.  Fanning  was  made  with  the  approval  of  the  probate  court, 
and  that  is  persuasive  evidence,  at  least,  of  the  existence  of 
that  fact  in  the  case. 

The  declaration  seems  to  be  framed  upon  the  theory,  de- 
fendant had  refused  to  submit  the  valuation  of  the  improve- 
ments to  the  appraisers,  as  is  provided  in  the  lease  shall  be 
done.  Whether  defendant  did  refuse  to  go  on  with  the 
appraisement  is  a  controverted  question  of  fact,  and  as  it  was 
found  against  defendant  by  the  trial  and  appellate  courts,  it 
is  not  subject  to  review  in  this  court. 

It  is  said  there  was  an  offer  to  go  on  with  the  appraisement, 
if  plaintiff  would  consent  the  award  should  be  subject  to  the 
approval  of  the  probate  court  before  it  should  be  binding  on 
the  guardian  or  the  ward's  estate,  and  inasmuch  as  plaintiff 
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would  not  consent  to  that  proposition,  there  was,  in  law,  no 
refusal.  Plaintiff  was  not  bound  to  submit  to  the  conditions 
imposed  by  the  guardian.  He  very  properly  insisted  his 
rights  should  be  determined  and  ascertained  by  and  under 
the  lease.  That  was  his  clear  right;  and  on  the  refusal  of 
defendant  to  submit  to  the  appraisement,  as  provided  in  the 
lease,  it  is  but  just  and  right  plaintifif  should  recover  as  for 
the  value  of  the  improvements  in  controversy.  In  no  other 
way  could  he  obtain  full  damages  for  the  breach  of  the  cove- 
nants of  the  lease.  The  probate  court  had  once  approved  of 
that  mode  of  ascertaining  the  value  of  the  improvements  on 
the  demised  premises.  Neither  the  law  nor  his  contract  re- 
quired that  plaintiff  should  submit  the  matter  again  to  the 
probate  court  for  any  further  action. 

Most,  if  not  all,  of  the  other  questions  discussed  in  the 
elaborate  arguments  of  counsel  are  controverted  questions  of 
fact  not  subject  to  review  in  this  court,  and  of  course  need 
not  be  noticed. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Guardian  is  not  Personallt  Liable  on  C!ontbact3  of  Waed  witbonl 
an  express  undertaking  in  writing  to  that  effect:  Otferton  v.  Beavert,  19 
Ark.  623;  70  Am.  Dec.  610.  Lease  of  ward  a  estate  by  gnardian:  Webtter  v. 
Conky,  46  lU.  13;  92  Am.  Dec.  234. 

Party  Contractinq  with  Guardian  to  Erect  Buildings  on  Prop- 
erty OF  Infant  Ward  has  no  equitable  lien  upon  the  property  for  the 
value  of  the  improvements,  if  the  contract  was  made  without  any  legal  au- 
thority  on  the  guardian's  part,  and  with  full  knowledge  of  the  title  and 
condition  of  the  property  on  the  part  of  the  other  party:  Ouy  v.  Du  Uprejf, 
16  CaL  IdS;  76  Am.  Deo.  618. 


Chioaqo,   Milwaukee,   and   St.    Paul   Eailway 
Company  v.  West. 

ri2S  Illinois,  S20.] 

Controverted  Questions  of  Fact  will  not  be  Reconsidered. 

Master  and  Servant  —  Negligence. — Railroad  Company  is  not  liable 
if  servant  in  causing  injury  to  another  is  not  acting  within  the  scope  of 
his  ero^'Ioyment;  but  master  is  responsible,  where  servant  acts  within 
the  general  scope  of  his  employment,  for  acts  done  while  engaged  in  his 
master's  busiaess,  with  a  view  to  the  furtherance  of  that  business,  by 
which  injury  is  caused  to  another,  whether  negligently  or  wantonly 
committed. 

Railroads.  —  E>fGiNEER  Acts  without  the  Scope  of  his  Authority  in 
Invitino  a  Person  to  Ride  on  the  Engine,  and  if  injury  is  suffered 
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by  Btich  person  withoat  farther  fanlt  on  the  part  of  the  engineer  or  other 

servants  of  the  company,  it  is  not  liable. 
BxoniKEB  McsT  UsE  Reasonablk  Cabe  in  PtrrriNO  Person  off  EInoine; 

it  is  negligent  conduct  in  engineer,  for  which  his  employer  is  answer* 

able  to  direct  child  only  seven  years  old  to  get  off  engine  while  in 

motion,  although  such  child  was  wrongfully  there. 
Instbvotions  not  Apfuoablb  to  Facts  mat  be  REVusEit. 

E.  WalkeVf  for  the  appellant. 

Selden  Fishy  for  the  appellee. 

Scott,  J.  This  appeal  is  from  a  judgment  of  affirmance  by 
the  appellate  court  for  the  first  district  of  a  judgment  rendered 
by  the  trial  court  in  favor  of  Walter  West,  who  sues  by  his 
next  friend,  Elizabeth  West,  against  the  Chicago,  Milwaukee, 
and  St.  Paul  Railway  Company.  The  action  was  to  recover 
for  personal  injuries  to  the  beneficial  plaintifi;  occasioned  by 
the  improper  conduct  of  defendant's  servants  in  putting  him 
off  an  engine,  on  which  it  is  alleged  plaintifi"  had  been  riding 
by  the  invitation  of  the  engineer.  Of  course,  evidence  in  rela- 
tion to  controverted  questions  of  fact  cannot  be  discussed,  and 
the  argument  addressed  to  this  court  on  that  branch  of  the 
case  will  not  be  considered. 

Among  the  controverted  questions  of  fact  made  before  the 
jury  were,  first,  as  to  how  plaintifi"  got  on  the  engine, — whether 
by  the  invitation  of  the  engine-driver,  or  otherwise;  and  second, 
whether  he  was  on  the  engine  at  all.  It  is  insisted  on  behalf 
of  plaintifi"  that  he  got  upon  the  engine  by  the  invitation  of 
the  engine-driver,  and  that  he  was  injured  by  the  negligent 
conduct  of  the  engineer  in  putting  him  ofi"  without  first  stop-- 
ping  the  engine;  and  on  the  part  of  defendant  it  is  claimed 
plaintifi"  was  not  on  the  engine  at  all,  but  that  he  was  injured 
in  attempting  to  get  on  a  flat-car  while  the  train  was  in  motion, 
without  any  knowledge  on  the  part  of  the  train-men  that  he 
was  trying  to  do  so.  There  is  testimony  tending  to  sustain 
both  positions.  The  jury,  by  their  verdict,  sustained  plaintifi''s 
theory  of  the  case,  and  as  there  is  testimony  tending  to  sup- 
port the  verdict,  since  that  finding  has  been  affirmed  by  the 
appellate  court,  the  finding  of  the  latter  court  is  conclusive 
on  this  court.  It  will  therefore  be  assumed,  in  the  considera- 
tion of  the  questions  of  law  discussed,  that  plaintifi"  was  on 
the  engine  by  invitation  of  the  engine-driver,  and  that  the  in- 
juries sustained  by  him  were  caused  by  the  negligent  manner 
in  which  plaintifi"  was  put  ofi'the  engine  while  in  motion.  It 
is  not  necessary  for  this  court  to  express  an  opinion  w^hetlier 
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it  would  have  found  the  same  way,  from  the  evidenoe,  the  trial 
and  appellate  courts  did.  The  statute  provides  this  court 
shall  not  reconsider  controverted  questions  of  fact.  That  is 
the  appropriate  work  of  the  courts  through  which  the  cause 
has  come  to  this  court.  It  has  now  passed  that  stage  where 
controverted  questions  of  fact  can  be  reviewed. 

Undoubtedly  the  law  is  as  counsel  states  it  to  be,  that  where 
the  relation  of  master  and  servant  exists  between  the  railway 
company  and  the  person  whose  act  is  the  cause  of  injury  to 
another  person,  the  company  is  not  liable  if  the  servant,  in 
causing  the  injury,  is  not  acting  within  the  scope  of  his  em- 
ployment; but,  on  the  other  hand,  the  law  is  equally  well  set- 
tled that  the  master  is  responsible,  where  the  servant  acts 
within  the  general  scope  of  his  employment,  for  acts  done  while 
engaged  in  his  master's  business,  with  a  view  to  the  further- 
ance of  that  business,  by  which  injury  is  caused  to  another, 
whether  negligently  or  wantonly  committed.  Applying  these 
general  principles  of  law,  the  case  in  hand  will  be  found  to 
present  no  serious  difficulty.  Conceding,  as  must  be  done,  the 
engineer  invited  plaintiff  to  ride  with  him  on  his  engine,  he 
was  acting  without  the  scope  of  any  duty  he  owed  to  his  em- 
ployer, and  had  any  injury  come  to  plaintiflf  on  account  of 
that  act  of  the  engineer  itself,  whether  negligently  done  or 
not,  the  master  would  not  be  liable.  If  that  were  all  there  is 
of  this  case,  it  is  plain  the  judgment  would  be  contrary  to  law, 
and  should  be  set  aside.  The  action  is  not  based  on  any  such 
ground.  It  is  sought  to  recover  for  a  very  difiFerent  reason. 
.  It  is  because  when  plaintiff  was  on  the  engine,  no  matter  how 
he  got  there,  it  was  the  duty  of  the  engineer  to  put  him  off, 
and  in  doing  so  he  was  obliged  to  observe  reasonable  care. 
The  rules  of  the  company,  in  evidence,  show  it  was  unlawful 
for  any  one,  other  than  certain  employees,  to  ride  upon  the 
engine.  Should  any  stranger  get  upon  the  engine,  it  would 
clearly  be  the  duty  of  the  engineer  to  put  him  off,  and  in  do- 
ing 80  he  would  be  acting  within  the  general  scope  of  his  em- 
ployment, and  if,  in  the  discharge  of  that  duty,  he  negligently 
or  wantonly  injured  such  person,  the  master  would  be  liable. 
In  this  case,  it  may  be  conceded  plaintiff  was  wrongfully  on 
the  engine,  whether  he  was  there  by  the  invitation  of  the  engi- 
neer or  by  his  own  wrongful  conduct,  and  it  was  the  duty  of 
the  engineer  to  cause  him  to  get  off.  At  the  time  of  the  acci- 
dent plaintiff  was  about  seven  years  old,  and  of  course  was 
too  young  to  observe  much,  if  any,  care  for  his  personal  safety. 


June,  1888.]      Chicaqo  etc.  R'y  Co.  v.  West.  888 

It  was  the  duty  of  the  engineer  to  observe  care,  even  if  plain- 
tiff  was  in  the  wrong  in  getting  upon  the  engine.  It  was  ad- 
mitted by  counsel  at  the  trial,  "the  engineer  has  no  right  to 
throw  a  boy  off  or  to  kick  him  off."  That  concession  is  in 
harmony  with  the  law  that  makes  it  his  duty  to  observe  rea- 
sonable care,  under  the  circumstances,  in  putting  a  person  off 
the  engine,  even  when  wrongfully  there.  The  evidence  tends  to 
show,  and  it  must  be  assumed  such  is  the  fact,  that  when  the 
engine-driver  saw  the  yard-master,  he  said  to  plaintiff, "  Cheese 
it, — the  old  man  is  coming,"  and  then  told  plaintiff  to  get  off. 
The  engine  was  then  in  motion,  and  the  boy  undertook  to  get 
off,  as  he  was  told  to  do,  and  in  doing  so  was  injured,  as  is 
alleged  in  the  declaration.  Conceding  these  to  be  the  facts,  it 
was  negligent  conduct  in  the  engineer  to  direct  a  child  only 
seven  years  old  to  get  off  the  engine  while  in  motion.  It  may 
be  the  engine-driver  was  guiltless  of  improper  or  negligent 
conduct  in  the  matter;  but  the  lower  courts  have  found  other- 
wise, and  this  court  is  prohibited  from  reviewing  that  finding, 
and  it  must  consider  the  case  as  it  comes  before  it. 

The  instructions  given  for  plaintiff  are  not  so  variant  from 
views  here  expressed  as  to  make  the  giving  of  them  any  serious 
ground  of  error.  The  second  and  fourth  requests  of  defendant, 
which  the  court  refused  to  give,  do  not  contain  accurate  expres- 
sions of  the  law  applicable  to  the  facts  of  the  case,  and  the 
court  very  properly  refused  to  give  them.  The  other  instruc- 
tions asked  were  properly  refused  for  the  same  reason.  The 
doctrine  applicable  to  "  co-employees  in  the  same  line  of  em- 
ployment," as  stated  in  the  seventh  refused  instruction,  could 
have  no  appropriate  application  to  the  facts  of  the  case,  and 
was  properly  refused. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Railroad  Company  is  Answerable  for  Acts  of  its  Servants  in  Cours> 
tF  THEiK  Employment,  whether  abusing  or  rightfully  pursuing  the  powers 
conferred  on  them,  and  whether  acting  within  or  in  direct  violation  of  their 
instructions:  Lake  Sliore  etc.  R.  R.  Co.  v.  Brawn,  123  111.  162;  5  Am.  St.  Rep. 
510. 

Person  Riding  in  Danoerocs  Place  by  Invitation  op  Servant  of 
Railroad  Company  is  Entitled  to  Same  Care  as  if  ho  were  in  a  proper 
place  on  a  passenger  train:  Magee  v.  Railroad  Co.,  92  Mo.  208;  1  Am.  St. 
Rep.  706,  and  note  712;  and  see  International  etc.  R.  R.  Co.  v.  Cook,  68  Tex. 
713;  2  Am.  St.  Rep.  521,  and  note  524. 

Duty  of  Railroad  Company  towards  One  Who  Undertakes  to  assiBt 
an  employee  of  the  company,  at  the  request  of  the  employee:  See  Ky.  Cent. 
R.  R.  Co.  V.  OaUineau,  83  Ky.  119. 
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Germania  Fibb  Insurance  Company  v,  Hiok. 

ri25  iLUNoia,  861.  J 

IxsuKANOB  —  Watvur.  —  Thongh  a  policy  of  iiuaranco  specifies  that  it  shall 
be  void  if  the  property  insured  is  situate  on  leased  ground,  "unless 
specially  agreed  to  in  writing  in  or  upon  the  policy,"  the  company  can- 
not avoid  the  policy  for  a  breach  of  that  condition  if  its  agent  was 
aware  that  the  property  was  on  leased  ground,  and  made  out  the  applica- 
tion himself. 

Estoppel.  —  Insuranob  CoHPAinr  Which  Knowimolt  Takes  a  Premium 
fOR  A  Policy  under  CJoNDiriONa  Which  Render  It  Invalid  is  es- 
topped from  urging  those  conditions  to  release  it  from  its  contract. 

Insurance. —  If  Application  for  Insurance  is  Made  out  bt  an  Agent 
OF  THE  Insurer,  AcnNO  on  his  own  knowledge,  the  company  ratifies 
his  acts  by  granting  the  policy.  If  he  was  mistaken  in  the  representa- 
tions which  ho  makes  in  the  application,  the  company  cannot  insist 
upon  it  as  a  defense  to  a  recovery. 

Court  is  not  Bound  to  Hold  as  Law  All  Legal  Propositions  Sub- 
mitted to  it  on  trial  of  case  without  jury.  It  is  sufficient  if  propositions 
submitted  and  held  correct  state  every  possible  principle  of  law  neces- 
sary to  be  considered  in  the  case. 

Barnum,  Rubens,  and  Ames,  for  the  appellant. 

Carl  Roedel,  for  the  appellee. 

Scott,  J.  This  suit  was  brought  in  the  circuit  court  of  Gal- 
latin County  by  Sophia  L.  Hick,  for  the  use  of  Thomas  S. 
Ridgeway,  against  the  Germania  Fire  Insurance  Company. 
The  declaration  is  an  assumpsit  on  an  insurance  policy.  The 
risk  covered  by  the  policy  is  a  mill,  with  the  plant  connected 
therewith,  situated  on  leased  land.  One  of  the  conditions  con- 
tained in  the  policy  upon  which  the  insurance  contract  would 
be  void,  "  unless  specially  agreed  to  in  writing  in  or  upon  the 
policy,"  is,  "the  situation  of  an  insured  building  on  leased 
ground."  The  only  defense  insisted  upon  is,  that  the  fact  the 
mill  was  situated  on  "  leased  ground  "  was  not  agreed  to  in 
writing  in  or  on  the  policy  covering  the  risk  in  this  suit.  There 
is  no  controversy  made  as  to  the  fact  the  mill  was  situated 
on  "  leased  ground,"  nor  is  it  pretended  it  was  agreed  to  in 
writing,  on  the  policy  or  otherwise,  that  puch  was  the  fact. 
Admitting  these  facts,  as  was  done,  plaintiff  contended  the 
agent  of  defendant,  who  made  the  application  for  insurance, 
knew  the  true  title  and  situation  of  the  property  at  the  time 
he  filled  up  the  application,  and  it  was  as  to  such  alleged 
knowledge  of  the  agent  issue  was  formed  and  the  trial  was 
had  in  the  circuit  court.  No  other  point  in  the  case  seems 
to  have  been  contested. 


June,  1888.]    Germania  Fire  Ins.  Co.  v.  Hick.  385 

The  record  contains  very  clear  and  satisfactory  evidei^cc  the 
agent  did  know,  when  he  made  the  survey,  and  "answered  the 
questions  from  his  own  knowledge,"  upon  which  the  policy 
was  written,  that  the  mill  property  stood  on  "  leased  ground." 
He  states  so  distinctly.  But  if  it  were  a  controverted  question 
of  fact,  the  finding  of  that  fact  by  the  appellate  court,  as  did 
the  trial  court,  would  be  conclusive  upon  this  court.  Assum- 
ing, then,  as  must  be  done,  the  agent  of  defendant,  when  he 
made  what  he  called  a  "  mill  survey,"  and  answered  the  ques- 
tions of  his  own  knowledge,  without  any  inquiry  of  the  assured 
or  the  party  for  whose  benefit  it  was  taken,  knew  the  mill  was 
situated  on  "  leased  ground,"  the  law  is  for  plaintifi",  and  de- 
fendant will  be  estopped  to  say  the  policy  was  void  for  that 
reason.  An  insurance  company  that  knowingly  takes  a  pre- 
mium for  a  policy  under  conditions  that  would  render  it  in- 
valid will  not  be  permitted  to  say  it  is  not  a  binding  contract 
for  that  reason.  In  all  such  cases  the  company  will  be  re- 
garded as  having  the  same  knowledge  of  the  condition  and 
situation  of  the  property  as  possessed  by  the  agent  transacting 
the  business  for  it.  This  view  of  the  law  has  frequently  re- 
ceived the  sanction  of  this  court  in  its  previous  decisions. 

Atlantic  Ins.  Co.  v.  Wright^  22  111.  462,  is  a  case  quite  anal- 
ogous in  its  facts  with  the  one  now  before  this  court,  and  is, 
therefore,  an  authority  exactly  in  point.  It  was  there  said: 
"  When  the  agent  of  the  company  undertook  to  make  the  sur- 
vey, the  applications  and  representations  of  the  interest  which 
the  assured  had  in  the  property,  and  dispensed  with  any  acts 
of  the  assured,  and  acted  upon  his  own  knowledge  of  the  facts, 
the  company  ratified  his  acts  by  granting  the  policy.  They 
are  bound  by  his  acts  as  their  agent,  and  if  he  was  mistaken 
in  his  representations  to  them  of  the  ownership,  they  have  no 
right  to  insist  upon  it  as  a  defense  to  a  recovery."  The  doc- 
trine of  this  case  was  expressly  approved  in  the  subsequent 
case  of  Andes  Ins.  Co.  v.  Fish,  71  Id.  620,  and  its  correctness 
is  not  now  doubted. 

By  consent  of  parties,  the  case  was  tried  by  the  court  with- 
out the  intervention  of  a  jury.  At  the  trial,  defendant  sub- 
mitted six  propositions,  which  the  court  was  asked  to  hold  as 
law  applicable  to  the  facts,  — four  of  which  the  court  held  to 
be  the  law,  and  the  other  two  (the  fourth  and  fifth  of  the 
series)  the  court  refused.  That  decision  of  the  court  is  as- 
signed for  error.  It  matters  little  whether  the  propositions 
the  court  refused  contain  correct  expressions  of  the  law  or  not. 

Am.  St.  Rep.,  Vol.  VIII.  —25 
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It  is  sufficient  if  it  clearly  appears  that  the  propositions  which 
the  court  held  to  be  correct  state  every  possible  principle  of 
law  necessary  to  be  considered  in  the  decision  of  the  case. 
Other  propositions  were  wholly  unnecessary,  and  the  court  was 
mot  bound  to  hold  them  to  be  the  law.  The  same  thing  may 
he  said  of  the  proposition  submitted  by  plaintiff,  and  which 
the  court  held  to  be  correct,  and  which  states  the  law  with  en- 
tire accuracy.  It  is  certain,  from  the  propositions  which  the 
court  held,  that  the  trial  court  understood  and  applied  the  law 
to  the  undisputed  facts  of  the  case  precisely  as  this  court  had 
«Ieclared  it  to  be  by  its  previous  decisions,  and  no  mere  slight 
trror  in  holding  or  refusing  other  propositions  will  be  regarded 
as  suflBcient  ground  for  the  reversal  of  the  judgment. 
The  judgment  of  the  appellate  court  will  be  affirmed. 

Insubance  Company  is  Chaeokable  with  Knowlkdob  of  every  fact  of 
which  its  general  agent  has  knowledge:  Morrison  v.  Im.  Co.,  69  Tex.  253; 
6  Am.  St.  Rep.  63,  and  see  note  70. 

Waiveb  by  Insurance  Company  of  Rioht  to  Insist  vros  FoBnuruaa 
by  acceptance  of  premium  when  it  is  overdue:  Stylow  v.  Ina.  Co.,  69  WiB.  224| 
S  Am.  St.  Hop.  738,  and  cases  collected  in  note  740. 
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Girls. 

ri25  Illinois,  M0.1 
School   is   Sbotarian,   and  Comes   within    Constitutionai.   Pbovisiov 

THAT    PUBUO    FiTNDS   SHALL    NOT    BE    PaID  OUT    IN    AlD  0»    AnT    Sw> 

TAKiAN  Purpose,  or  in  aid  of  any  school,  etc.,  controlled  by  any  church, 
where  such  school  is  a  corporation  organized  as  an  industrial  school  lox 
girls,  but  does  not  lease  or  own  any  building,  although  its  charter 
contemplates  that  it  shall  have  a  situs,  nor  otherwise  comply  with  the 
provisions  of  its  act  of  incorporation,  but  places  all  girls  nominally  com- 
mitted to  it  under  the  sole  charge,  care,  and  control  of  two  institutions 
controlled  by  a  church,  where  they  are  taught,  maintained,  and  clothed 
by  them  alone,  and  in  which  institutions  the  inmates,  although  not 
obliged  to  receive  instructions  in  the  Romish  faith,  are  yet  taught  no 
other  faith  or  creed;  and  in  such  case  a  suit  to  recover  for  tuition  and 
clothing  famished  girls  so  placed  cannot  be  maintained  against  the 
connty. 
To  Show  that  a  School  is  Controlled  by  a  Church,  Evidence  is  Ai>- 
MlssiBLB  that  a  judge  of  the  superior  court  went  to  the  place  where  an 
industrial  school  was  alleged  to  be  carried  on,  and  was  refused  admit- 
tance unless  he  should  first  obtain  a  permit  from  a  bishop  or  member  of 
the  Romish  church,  it  appearing  that  such  judge  was  authorized  to  com- 
mit  girls  to  an  industrial  school,  and  that  books  containing  copies  of  Um 
warrants  of  commitments  were  required  to  be  kept  therein. 
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Impeaohiko  Collateballt  the  Organization  or  Ds  Facto  Corporatioit 
—  Quo  Warranto.  —  If  an  indastrial  school  that  has  availed  itself  of 
the  provisions  of  the  statute  of  Illinois  —  providing  for  the  payment  of 
moneys  to  such  schools — is  guilty  of  the  misuse  or  non-use  of  its  powers, 
and  brings  suit  against  a  county  upon  a  contract  which  the  latter  can 
lawfully  make,  perhaps  a  defense  cannot  be  maintained  solely  upon  the 
ground  that  the  school  is  violating  its  charter;  the  proper  proceeding  to 
test  that  question  may  be  quo  warranto.  But  if  the  contract  sued  on  is  a 
contract  to  pay  money  out  of  the  public  funds  in  aid  of  a  sectarian  pur- 
pose,  it  is  absolutely  void  under  the  constitution. 

CoNSTiTtmoN  Controls  in  Prefeeencb  to  Statute,  where  the  statute 
directs  a  county  board  to  pay  money  to  an  industrial  school,  and  the 
constitution,  in  a  self-executing  provision,  directs  the  county  board  not 
to  pay  money  to  such  school  when  controlled  by  a  church. 

Pbaotioe.  —  Appeal  Lies  to  Supreme  Court  where  Validitt  op  a  Stat- 
ute OR  Construction  of  the  CoNgTrrtmoN  is  Involved,  and  motion 
to  dismiss  appeal  for  want  of  jurisdiction  will  be  overruled  where  such 
question  of  proper  construction  is  directly  raised  on  face  of  record. 

The  Constitution  op  Illinois  Declares  against  the  Use  op  Pdblio 
Funds  to  Aid  Sectarian  Schools,  independently  of  the  question 
whether  there  is  or  is  not  a  consideration  furnished  in  return  for  the 
funds  so  used. 

Francis  Adams  and  E.  R.  BlisSy  for  the  appellant. 
Smith  and  Pence,  and  O.  A.  Koemer,  for  the  appellee. 

Magbuder,  J.  Under  the  provisions  of  the  act  of  May  28, 
1879,  entitled  "An  act  to  aid  industrial  schools  for  girls,"  and 
of  the  act  to  amend  sections  3,  6,  and  9  thereof,  passed  on 
June  26, 1885,  female  infants  to  the  number  of  about  189  were 
brought  before  the  county  court  of  Cook  County  at  various 
times  between  April  1,  1886,  and  June  4,  1887,  on  charges  of 
being  dependent  girls.  The  case  of  each  girl  was  submitted 
to  a  jury,  who  found  the  facts  set  forth  in  the  petition  to  be 
true,  and  the  court  thereupon  entered  an  order  in  the  case  of 
each  of  such  girls,  that  she  "  be  committed  to  the  Industrial 
School  for  Girls,  at  Chicago,  in  said  county,  to  be  in  such  school 
kept  and  maintained  until  she  arrives  at  the  age  of  eighteen 
years,  unless  sooner  discharged  therefrom  according  to  law." 
These  orders  were  executed,  and  the  commitments  were  made 
in  such  manner  as  will  hereafter  appear.  During  the  same 
period,  various  certificates  were  issued  by  the  judge  of  said 
county  court,  certifying  that  certain  bills  for  clothing,  alleged 
to  have  been  furnished  by  the  Chicago  Industrial  School  for 
Girls  to  the  dependent  girls  so  committed,  were  proper,  and 
directing  and  authorizing  the  county  treasurer  of  said  county 
to  pay  the  same. 

This  is  an  action  of  assumpsit,  commenced  in  the  circuit 
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court  of  Cook  County  on  June  4,  1887,  by  the  Chicago  In- 
dustrial School  for  Girls  against  the  county  of  Cook  for  the 
clothing  so  furnished  to  the  said  girls,  and  for  their  "  tuition, 
maintenance,  and  care  "  during  the  period  aforesaid,  at  the 
rate  of  ten  dollars  per  month  for  each  girl.  The  declaration 
contains  only  the  common  counts.  The  plea  is  the  general 
issue,  with  a  stipulation  "  that  the  defendant  may  set  up  any 
defense  under  the  plea  of  the  general  issue,  ....  and  put  in 
any  evidence  it  might  under  any  and  all  special  pleas  well 
pleaded,  including  that  of  nul  tiet  corporation" 

The  copy  of  the  account  sued  upon  shows  that  for  the  year 
from  April  1,  1886,  to  April  1,  1887,  there  is  claimed  to  be  due 
for  tuition,  etc.,  $15,664.24,  and  for  clothing,  $2,345,  making 
a  total  of  $18,009.24,  which  being  reduced  by  a  credit  of 
$2,109.16,  leaves  $15,900.08  as  the  amount  alleged  to  be  due 
on  April  1,  1887.  Other  bills  were  oflFered  in  evidence  for 
"  tuition,  maintenance,  and  care,"  for  the  period  from  April  1, 
1887,  to  June  3,  1887,  inclusive,  making  **  the  total  of  all  bills 
for  tuition,  maintenance,  and  clothing"  $19,583.  A  jury  was 
waived  by  agreement,  and  the  cause  was  tried  before  one  of 
the  judges  of  the  circuit  court,  who  rendered  judgment  in  favor 
of  the  plaintiff  for  $19,583,  from  which  this  appeal  is  prose- 
cuted. 

The  board  of  commissioners  of  Cook  County  declined  to  pay 
these  bills  when  presented,  on  the  ground  that  they  were. for- 
bidden to  do  so  by  section  3  of  article  8  of  the  constitution  of 
this  state,  which  reads  as  follows:  "  Neither  the  general  as- 
sembly, nor  any  county,  city,  town,  township,  school  district, 
or  other  public  corporation,  shall  ever  make  any  appropriation, 
or  pay  from  any  public  fund  whatever,  anything  in  aid  of  any 
church  or  sectarian  purpose,  or  to  help  support  or  sustain  any 
school,  academy,  seminary,  college,  university,  or  other  liter- 
ary or  scientific  institution  controlled  by  any  church  or  secta- 
rian denomination  whatever;  nor  shall  any  grant,  or  donation 
of  land,  money,  or  other  personal  property,  ever  be  made  by 
the  state,  or  any  such  public  corporation,  to  any  church,  or  for 
any  sectarian  purpose." 

It  is  claimed  on  the  part  of  the  county  of  Cook,  the  appel- 
lant herein,  that  the  appellee,  the  Chicago  Industrial  School 
for  Girls,  never  had  any  existence  except  on  paper;  that  it 
never  owned  or  leased  any  building  or  conducted  any  such 
school  as  was  contemplated  by  its  charter  and  by  the  act  of 
May  28,  1879;    that  the  corporation  known  as  the  Chicago 
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Industrial  School  for  Girls  was  a  mere  tender  to  two  institu- 
tions, called  respectively  the  House  of  the  Good  Shepherd  and 
the  St.  Joseph's  Orphan  Asylum;  that  all  the  commitments 
nominally  made  to  appellee  were,  as  matter  of  fact,  made  to 
these  institutions;  that  appellee  never  furnished  any  of  the 
clothing,  nor  performed  any  of  the  services,  for  which  suit  is 
brought,  but  that  the  girls,  under  the  warrants  for  their  com- 
mitment, were  placed  at  once  under  the  charge  and  care  of 
these  two  institutions,  and  were  taught,  maintained,  and 
clothed  by  them  alone;  that  they  alone  have  received  all  the 
money  heretofore  paid  nominally  to  appellee  by  the  county  of 
Cook,  and  that  they  alone  are  to  receive  all  the  money  that 
may  be  recovered  in  this  suit;  that  the  name  of  appellee  is,  in 
other  words,  nothing  more  than  another  name  for  these  two 
institutions;  that  the  House  of  the  Good  Shepherd  and  the  St. 
Joseph's  Orphan  Asylum  are  Roman  Catholic  schools,  under 
the  control  of  the  Roman  Catholic  Church;  that,  by  paying  the 
bills  sued  for,  the  county  will  be  paying  money  out  of  the  pub- 
lic funds  in  aid  of  a  church  or  sectarian  purpose,  and  to  help 
support  and  sustain  schools  controlled  by  a  church  or  secta- 
rian denomination. 

Upon  the  trial  in  the  court  below  a  stipulation  was  made 
between  counsel  as  to  some  of  the  facts,  and  testimony  was 
also  introduced,  on  the  one  side  to  sustain,  and  on  the  other 
to  controvert,  the  claim  thus  made  by  the  county. 

As  bearing  upon  the  questions  suggested  by  the  evidence, 
the  defendant  below  submitted  to  the  trial  judge  certain  writ- 
ten propositions  of  law,  as  provided  for  by  section  41  of  the 
practice  act.  His  refusal  to  hold  as  law  the  propositions  so 
submitted,  and  also  his  refusal  to  admit  certain  testimony 
oflfered  by  the  defendant,  are  assigned  as  errors. 

The  first  question  to  be  passed  upon  is,  whether  or  not  the 
payment  of  these  bills  by  the  appellant  will  be  a  violation  of 
the  provision  of  the  constitution  above  quoted.  The  refused 
propositions  hold  the  affirmative  of  this  question,  and  in  order 
to  determine  whether  they  are  erroneous  or  not,  it  will  be 
necessary  to  see  what  the  evidence,  upon  which  they  are 
based,  tends  to  prove. 

1.  Are  the  House  of  the  Good  Shepherd  and  the  St.  Jo- 
seph's Orphan  Asylum  schools  controlled  by  a  church  or 
sectarian  denomination?  or  do  they  have  in  view  and  exist  for 
the  accomplishment  of  sectarian  purposes? 

Upon  this  subject,  counsel  for  appellee,  in  their  brief,  use 
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the  following  language:  '*  The  stipulation,  which  has  been 
referred  to,  shows  ....  that  the  House  of  the  Good  Shep- 
herd is  an  incorporated  body  under  the  special  act  of  March 
7,  1867,  and  owns  the  land  on  which  its  building  stands;  that 
St.  Joseph's  Orphan  Asylum  is  also  incorporated;  that  those 
institutions  are  respectively  under  the  control  of  orders  of 
sisters  of  the  Roman  Catholic  Church." 

The  record  of  the  incorporation  of  the  orphan  asylum  ap- 
pears to  have  been  lost.  The  charter  of  the  House  of  the 
Good  Shepherd,  approved  March  7,  1867,  after  reciting  that 
the  Sisters  of  the  Grood  Shepherd  in  Chicago  "  are  members  of 
an  order  the  object  of  which  is  to  reform  abandoned  women," 
etc.,  enacts,  that  Adeline  Noreau  (known  as  Sister  Mary  of  the 
Nativity)  superior,  Mary  Kavanaugh  (known  as  Sister  Mary 
of  St.  Philomene)  assistant,  Catherine  Riordan  (known  as 
Sister  Mary  of  St.  Joseph)  counselor,  and  Clara  Nonenkamp 
(known  as  Sister  Mary  of  the  Visitation)  counselor,  and  their 
successors,  etc.,  are  constituted  a  body  corporate  by  the  name 
of  the  House  of  the  Good  Shepherd;  and  by  that  name  shall 
have  the  right  to  carry  on  an  institution  at  Chicago  for  the 
reformation  of  abandoned  women;  "to  make  such  laws,  rules, 
and  regulations  as  may  be  necessary  for  the  proper  order,  con- 
duct, and  control  of  said  house;  ....  to  keep  a  school  or 
academy,  or  engage  in  any  other  lawful  ....  business  for 
the  purpose  of  maintaining  said  house." 

The  stipulation  of  counsel,  which  sets  forth  the  admitted 
facts  in  the  case,  contains  the  following  recitals:  "  That  the 
House  of  the  Good  Shepherd  has  been  maintained  since  its 
organization,  and  is  now,  for  the  purposes  of  its  incorporation 
as  defined  by  the  act  aforesaid;  that  the  Sisters  of  the  Good 
Shepherd,  named  in  said  act  of  March  7,  1867,  and  their  suc- 
cessors in  oflfice,  belong  to  one  of  the  several  orders  of  the 
Roman  Catholic  Church,  under  the  general  denomination  of 
nuns;  that  upon  their  admission  to  said  order  they  assumed 
certain  vows,  by  which  they  are  pledged  to  belief  in  the  tenets 
and  doctrines  of  the  Roman  Catholic  Church,  to  the  absolute 
exclusion  of  all  other  religious  creeds,  and  also  to  yield  im- 
plicit obedience  to  the  mandates  of  the  superior  authorities  of 
said  order;  that  the  management  and  control  of  said  St.  Joseph's 
Orphan  Asylum  is  vested  in  another  order  of  said  church, 
known  as  the  Sisters  of  Charity,  whose  relations  to  said  church 
are  similar  to  those  of  the  Sisters  of  the  Good  Shepherd,  and 
that  dnce  its  organization  said  institution  has  been  used  for 
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the  purposes  of  its  incorporation,  viz.,  as  an  asylum  for  or- 
phans; that  both  of  said  institutions  are  in  the  possession  of 
and  under  the  absolute  control  and  management  of  said  two 
orders  respectively." 

Murray  Nelson,  a  witness  for  the  defendant,  testifies  that 
he  was  a  member  of  the  board  of  commissioners  of  Cook 
County  from  December,  1886,  to  December,  1887,  and  was 
chairman  of  the  finance  committee,  and  that  he  spent  a  day 
in  the  House  of  the  Good  Shepherd.  He  says:  "There  is  no 
secret  about  the  religious  or  sectarian  character  of  the  House 
of  the  Good  Shepherd.     The  institution  is  a  Roman  Catholic 

institution  on  the  face  of  it Everything  indicated  that 

it  was  a  Roman  Catholic  institution.  All  the  paraphernalia 
of  the  Church — pictures,  graven  images,  candles,  crucifixes, 
crosses — were  met  at  every  quarter,  in  every  passage-way,  in 
the  school-room,  on  the  desks,  on  the  walls,  — everywhere." 

Frederick  H.  Wines,  another  witness  for  defendant,  testifies 
that  he  is  secretary  of  the  state  board  of  public  charities,  and 
as  such  visited  the  two  institutions  in  question,  and  that  he 
was  in  both  of  them  "long  enough  to  go  all  over  them."  He 
says:  "Mary  Cleary  and  Johanna  Williams  unquestionably 
had  the  charge  or  management  of  the  House  of  the  Good 
Shepherd.  The  lady  who  took  me  around  was  the  lady  su- 
perior, who  was  in  command  of  everything  and  everybody  in 
the  place,  and  respected  as  such.     Everybody  rose  when  she 

came  into  the  room Mary  Cleary  was  the  superior, 

and  Johanna  Williams  —  it  seems  to  me  it  is  Sister  Mary  of 
the  Nativity  they  call  it.  Did  you  ascertain  anything  upon 
your  visits  there  as  to  whether  or  not  the  institution  known  as 
the  House  of  the  Good  Shepherd  was  controlled  by  any  church 
or  sect?  It  is  controlled  by  a  religious  order  of  the  church, 
Of  what  church?    The  Roman  Catholic  Church." 

Thomas  Brennan,  a  witness  for  plaintiff,  testifies  as  follows: 
^  What,  if  any,  particular  creed  is  taught  in  the  House  of  the 

Good  Shepherd?     Catholic I  am  asking  you  .... 

whether  or  not  all  the  inmates  are  instructed  in  the  Roman 
Catholic  creed?  No;  there  are  some  of  them  not  instructed 
at  all,  because  they  do  not  oblige  those  that  are  not  of  their 
faith  to  receive  instructions  of  that  kind,  nor  require  them  to." 

From  the  testimony  of  this  witness  it  appears  that  the  only 
creed  taught  is  the  Catholic  creed.  Those  who  may  not  be 
obliged  to  receive  instruction  in  the  Catholic  faith  are  not 
instructed  in  any  faith.     No  provision  is  made  for  instruction 
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in  Buch  creeds  other  than  the  Catholic,  as  may  be  preferred 
by  any  of  the  inmates. 

It  is  admitted  that  the  "Chicago  Industrial  School  for  Girls 
carries  on  all  its  operations  through  these  institutions."  The 
record  shows  the  order  of  exercises,  which  children  of  a  cer- 
tain class,  who  have  been  committed  to  the  industrial  school, 
but  are  taught  and  cared  for  in  the  House  of  the  Good  Shep- 
herd and  the  St.  Joseph's  Orphan  Asylum,  are  required  to 
observe  on  each  day.  Among  these  exercises,  in  the  morning, 
are  "morning  prayers,  5:30  to  6;  chapel  exercises,  6  to  6:45; 
school,  8  to  12";  and  in  the  evening,  "night  prayers,  8:20  to 
8:40."  As  no  other  than  the  Roman  Catholic  religion  is 
taught,  the  prayers  and  chapel  exercises  here  referred  to  must 
be  those  prescribed  by  the  Catholic  Church. 

That  the  institutions  now  under  consideration  conduct 
schools  for  the  instruction  of  the  children  committed  to  their 
care  is  not  onl^  apparent  from  what  has  been  said  and  from 
other  circumstances  disclosed  by  the  evidence,  but  also  from 
the  very  nature  of  the  services  for  which  this  suit  is  brought. 
Nearly  all  the  money  claimed  to  be  due  is  for  tuition,  care, 
and  maintenance.  The  work  of  tuition  was  all  performed  by 
these  institutions,  as  will  be  seen  hereafter.  The  meaning  of 
the  word  "  tuition,"  as  here  used,  is  "  instruction,"  or  "  the  act 
or  business  of  teaching  the  various  branches  of  learning." 

It  follows  from  the  foregoing  statement  of  the  evidence,  that 
the  House  of  the  Good  Shepherd  and  the  St.  Joseph's  Orphan 
Asylun  are  "schools  controlled  by  a  church."  Being  such, 
they  are  necessarily  sectarian  in  their  character  and  in  their 
objects.  One  of  the  definitions  given  by  Webster  of  sectarian- 
ism is  "  adherence  to  a  separate  religious  denomination." 

In  State  v.  Hallock,  16  Nev.  373,  it  was  held  that  the  Ne- 
vada Orphan  Asylum  was  a  sectarian  institution,  and  that  the 
payment  of  a  claim  made  by  it  against  the  state  would  be  a 
violation  of  the  following  provision  in  the  state  constitution: 
"  No  public  funds  of  any  kind  or  character  whatever,  state, 
county,  or  municipal,  shall  be  used  for  sectarian  purposes." 
The  facts  in  that  case  will  be  found,  on  examination,  to  be 
similar  to  the  facts  in  the  case  at  bar.  The  court  there  use 
the  following  language:  "  It  is  admitted  ....  that  the  St. 
Mary's  School  is  a  part  or  branch  of  the  Nevada  Orphan 
Asylum;  that  it  is  controlled  exclusively  by  officers  of  the  lat- 
ter, who  are  Sisters  of  Charity,  members  of  the  Roman  Catho- 
lic Church,  and  who  cannot  become  sisters  unless  they  are 
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members  of  that  church.  The  petitioner  is  a  branch  of  the 
'  mother  house '  at  Emmetsburg,  Maryland,  and  has  to  report 
to  it.  [Then  follows  a  review  of  the  testimony.]  From  all 
the  preceding  facts,  it  seems  to  us  ...  .  that  the  Nevada  Or- 
phan  Asylum  is  a  sectarian   institution A  religious 

sect  is  a  body  or  number  of  persons  united  in  tenets,  but  con- 
stituting a  distinct  organization  or  party,  by  holding  senti- 
ments or  doctrines  different  from  those  of  other  sects  or  people. 
In  the  sense  intended  in  the  constitution,  every  sect  of  that 
character  is  sectarian,  and  all  members  thereof  are  sectarians. 
....  Counsel  ....  lay  great  stress  upon  what  are  claimed 
to  be  the  facts;  that  is  to  say,  that  Protestant  children  are 
taught  only  those  things  which  are  common  to  all  Christian 
people,  and  that  only  the  children  of  Catholic  parents  are 
taught  the  principles  of  the  Catholic  Church.  In  the  first 
place,  the  facts  are  not  so,  and  in  the  second  place,  if  they 
were,  the  instruction  given  to  the  Catholic  children  would 
stamp  the  institution  as  sectarian.  The  facts  are,  that  all  ex- 
ercises of  a  religious  nature  are  of  one  kind,  exercises  apper- 
taining to  the  Catholic  Church,  and  they  are  regular,  and  form 
as  much  a  part  of  the  daily  routine  as  does  the  study  of  geog- 
raphy or  arithmetic It  does  not  matter  that  Catholic 

parents  desire  their  children  taught  the  Catholic  doctrines,  or 
that  Protestants  desire  theirs  to  be  instructed  in  Protestantism. 
....  It  is  what  is  taught,  not  who  are  instructed,  that  must 
determine  this  question.     If  the  instruction  is  of  a  sectarian 

character,  the  school  is  sectarian It  was  intended  that 

public  funds  should  not  be  used,  directly  or  indirectly,  for  the 
building  up  of  any  sect.  And  any  instruction  or  exercises 
which  in  common  schools  would  be  of  sectarian  character 
are  so  at  the  St.  Mary's  School." 

In  this  connection,  it  may  be  proper  to  notice  one  of  the 
errors  assigned  on  the  ground  of  the  exclusion  of  evidence. 
Defendant,  for  the  purpose  of  showing  that  the  Chicago  In- 
dustrial School  itself  was  controlled  by  the  Catholic  Church, 
offered  to  prove  that  one  of  the  judges  of  the  superior  court 
of  Cook  County  went  to  the  House  of  the  Good  Shepherd  and 
was  refused  admittance,  and  was  told  that  "  if  he  wished  to 
be  admitted,  he  must  get  a  permit  from  the  Roman  Catholic 
bishop,  or  some  gentleman  member  of  the  Catholic  Church  in 
good  standing." 

As  we  understand  the  record,  counsel  for  the  plaintiff  below 
admitted  the  truth  of  the  statement,  that  the  occurrence,  which 
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it  was  thus  proposed  to  prove,  actually  took  place,  but  objected 
to  it  "as  immaterial."  The  objection  was  sustained,  and  de- 
fendant excepted.  We  think  this  ruling  was  erroneous.  It  is 
admitted  that  the  Chicago  Industrial  School,  if  it  had  any  ex- 
istence at  all  except  on  paper,  was  carried  on  in  the  buildings 
and  upon  the  premises  of  the  two  institutions  already  named. 
The  amendatory  act  of  Juno  26,  1885,  provides  that  the  -pv 
tition  to  inquire  into  the  dependency  of  a  female  infant  may 
be  presented  to  the  county  court,  "or  any  court  of  record  of 
said  county."  Therefore,  a  judge  of  the  superior  court  had  the 
power,  under  the  law,  to  commit  dependent  girls  to  this  in- 
dustrial school  when  proper  application  should  be  made  to  his 
court.  Moreover,  section  6  of  the  act  of  May  28,  1879,  pro- 
vides that  a  duplicate  copy  of  the  warrant  under  which  each 
girl  is  committed,  and  of  the  indorsements  thereon,  including 
the  matron's  receipt  for  the  girl  committed,  shall  "be  recorded 
by  her  in  a  book  kept  for  that  purpose,  and  said  book  shall 
always  be  open  to  the  inspection  of  any  person."  Hence  the 
refusal  to  admit  a  judge  of  the  superior  court  into  the  place 
where  the  industrial  school  was  alleged  to  be  carried  on,  and 
where  the  book  containing  copies  of  the  warrants  of  commit- 
ment to  it  were  required  to  be  kept,  unless  he  should  first  ob- 
tain a  permit  from  a  bishop  or  member  of  the  Catholic  Church, 
was  a  strong  circumstance  tending  to  show  that  the  school  in 
question  was  controlled  by  a  church. 

2.  Will  the  payment  of  the  bills  sued  for  "help  support  or 
sustain"  the  House  of  the  Good  Shepherd  and  the  St.  Joseph's 
Orphan  Asylum?  or  be  in  aid  of  their  sectarian  purposes?  In 
other  words,  is  the  Chicago  Industrial  School  merely  another 
name  for  these  two  institutions? 

The  Chicago  Industrial  School  for  Girls  was  incorporated 
in  November,  1885,  under  the  act  entitled  "An  act  concerning 
corporations,"  approved  April  18,  1872,  and  on  November  24, 
1885,  obtained  the  written  consent  of  the  governor  to  avail 
itself  of  the  provisions  of  the  above-mentioned  act  of  May  28, 
1879,  and  of  the  amendments  thereto.  By  the  third  section 
of  its  charter  its  management  was  vested  in  a  board  of  nine 
directors,  to  be  elected  annually,  and  by  the  fourth  section  the 
following  persons  were  selected  as  directors  for  the  first  year: 
Mary  Cleary,  Johanna  Williams,  Mary  Kavanaugh,  Margaret 
Cantwell,  Anna  Joice,  Mary  Morrisey,  Johanna  Brenan,  Addie 
Williams,  and  Mary  D.  Jones.  These  same  persons  are  also 
named  in  the  charter  as  incorporators. 
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By  the  stipulation  aforesaid,  which  is  dated  January  30, 
1888,  it  is  admitted  that  Mary  Cleary,  Johanna  Williams, 
Mary  Kavanaugh,  Margaret  Cantwell,  Anna  Joice,  Mary  Mor- 
risey,  and  Johanna  Brenan  "were  before  and  on  the  twenty- 
fourth  day  of  November,  1885,  and  are  now,  members  of  said 
order  of  the  Sisters  of  the  Good  Shepherd,  and  that,  as  mem- 
bers of  such  order,  they  perform  certain  duties  in  the  matter 
of  the  care  and  custody  of  the  inmates  of  the  said  House  of 
the  Good  Shepherd  in  discipline  and  in  moral,  religious,  and 
manual  training."  Addie  Williams  and  Mary  D.  Jones  were 
communicants  of  the  Roman  Catholic  Church,  but  not  con- 
nected with  either  of  the  orders  mentioned.  By  an  amend- 
ment of  the  by-laws  passed  on  November  28,  1886,  it  was 
provided  that  the  incorporate  charter  members  should  remain 
directors  for  life. 

It  thus  appears  that  of  the  nine  persons  who  were  directors 
and  incorporators  of  the  Chicago  Industrial  School  for  Girls, 
seven  were  officers  and  managers  of  the  House  of  the  Good 
Shepherd,  and  continued  bo  to  be  thereafter. 

At  a  meeting  of  the  charter  members  of  the  Chicago  Indus- 
trial School  for  Girls,  held  on  November  28,  1885,  at  which 
the  archbishop  of  the  Roman  Catholic  Church  was  elected 
chairman,  and  stated  the  object  of  the  meeting  to  be  "  the  elec- 
tion of  officers  in  order  to  perfect  the  organization,"  Mary 
Cleary  was  elected  president,  Anna  Joice  vice-president,  Jo- 
hanna Williams  recording  secretary,  and  Mary  Kavanaugh 
treasurer.  Mary  Cleary  was  the  mother  superior  of  the  House 
of  the  Good  Shepherd,  Johanna  Williams  its  matron  and  sec- 
retary, Anna  Joice  and  Mary  Kavanaugh  among  its  subor- 
dinate officers,  and  the  latter  one  of  its  original  incorporators 
in  1867. 

It  thus  appears  that  the  officers  of  the  House  of  the  Good 
Shepherd  were  made  officers  of  the  Chicago  Industrial  School 
for  Girls. 

The  meeting  of  November  28,  1885,  at  which  the  officers  of 
the  industrial  school  were  elected,  was  held  in  the  parlors  of 
the  House  of  the  Good  Shepherd,  in  the  presence  of  its  rep- 
resentatives and  of  representatives  from  St.  Joseph's  Orphan 
Asylum.  The  witness  Thomas  Brenan,  who  was  also  present 
at  the  meeting,  testifies:  "There  was  a  general  conversation 
then  as  regards  the  organization  of  the  Industrial  School  for 
Girls,  and  it  was  discussed  in  various  ways  and  manners  how 
it  should  be  conducted,  but  for  the  time  being  it  was  decided 
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that  the  House  of  the  Good  Shepherd  and  the  orphan  asylum 
ehould  receive  those  girls  from  the  Industrial  School  for  Girls, 
and  take  care  of  them  until  such  time  as  a  proper  building 
was  erected." 

Nothing  further  was  done  or  said  in  relation  to  the  erection 
of  a  building  until  May  28,  1887,  a  few  days  before  this  suit 
was  begun,  and  after  the  county  had  refused  to  pay  some  of 
the  bills  presented,  when  a  motion  was  made  and  seconded,  at 
a  meeting  of  tlio  directors,  for  the  selection  of  a  building  "  fbr 
the  domiciling  of  the  children  of  the  school."  The  meeting 
adjourned,  "  with  the  understanding  that  the  members  should 
meet  at  an  early  day  to  perfect  plans  to  collect  money  for  the 
erection  of  a  future  home  for  the  children  of  the  school." 

As  matter  of  fact,  however,  up  to  the  date  of  the  com- 
mencement of  this  suit  the  Chicago  Industrial  School  for  Girls 
has  neither  owned  nor  leased  nor  contracted  for  a  building, 
nor  has  it  owned  or  acquired  any  property  of  any  kind. 

Brenan  further  says:  "The  idea  I  got  from  the  conversation 
then  was,  that  those  children,  when  committed  by  the  court, 
were  to  be  sent  to  these  institutions,  and  they  were  to  receive 

them  and  take  care  of  them  for  the  industrial  school 

The  industrial  school  girls  are  divided  between  the  House  of 
the  Good  Shepherd  and  the  St.  Joseph's  Orphan  Asylum;  do 
not  know  how  they  are  classified,  or  whether  any  distinction 
is  made  between  them;  ....  there  is  very  little  distinction 
made  in  taking  care  of  the  Chicago  Industrial  School  children 
and  the  others.  The  treatment  they  receive  is  about  the  same. 
There  are  about  350  inmates  of  the  House  of  the  Good  Shepherd; 
there  are  some  who  are  called  abandoned,  and  others  who  are 
not;  they  have  separate  play-grounds  and  separate  class-rooms. 
Do  I  understand  you  to  say  that  the  inmates  of  the  House  of 
the  Good  Shepherd  proper  are  kept  separate  from  the  Chicago 
Industrial  School  children?  No,  sir;  he  did  not  ask  me  that 
question;  the  children  are  classified;  each  class  may  contain 
children  of  both  institutions." 

The  following  is  another  portion  of  Brenan's  evidence: 
*'  Where  is  the  Chicago  Industrial  School  for  Girls?  and  where 
does  the  president  reside?  The  children  are  kept  in  the  House 
of  the  Good  Shepherd.  Where  is  the  Chicago  Industrial  School 
for  Girls?  I  answered  that  by  telling  you  where  they  are  kept. 
You  say  that  you  kept  the  children  in  the  House  of  the  Good 
Shepherd  and  the  St.  Joseph's  Orphan  Asylum?  Yes,  sir.  I 
am  now  nsking  you  where  the  Chicago  Industrial  School  for 
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Girls  is?  I  suppose,  as  far  as  that  is  concerned,  it  is  there  in 
those  two  institutions.  Anywhere  else  that  you  know  of?  Not 
that  I  know  of.  Then  the  president  of  the  Chicago  Industrial 
School  presides  over  its  destinies  at  the  House  of  the  Good 

Shepherd  ?    Yes,  sir She  was  connected  with  the  House 

of  the  Good  Shepherd  prior  to  the  organization  of  the  in- 
dustrial school She  had  general  management  of  the 

House  of  the  Good  Shepherd.  What  are  her  duties  there  now? 
I  think  about  the  same.  You  are  acquainted  with  the  record- 
ing secretary  of  the  Chicago  Industrial  School,  are  you  not? 

Yes,  sir She  was  associated  with  the  other  sisters  in  the 

management  of  the  House  of  the  Good  Shepherd  prior  to  the 
organization  of  the  Chicago  Industrial  School.  I  think  she 
was  in  charge  of  certain  classes,  or  assistant  probably  in  charge 
of  certain  classes.  What  is  the  nature  of  her  duties  there  now? 
I  think  about  the  same." 

The  witness  Nelson  says:  "I  deemed  it  necessary  to  find 
the  industrial  school,  and  went  on  a  mission  in  that  direction, 
first  being  told  that  it  was  at  the  House  of  the  Good  Shepherd 
and  the  St.  Joseph's  Orphan  Asylum;  I  went  to  the  House  of 
the  Good  Shepherd,  and  spent  a  day  looking  for  the  industrial 
school,  and  finding  no  such  school  there,  I  objected  to  the 

payment  of  the  bills I  am  clear  in  my  recollection  of 

that  fact  that  I  failed  to  find  the  industrial  school I 

made  a  great  many  inquiries  of  the  officers  and  persons  in 
charge  of  the  House  of  the  Good  Shepherd  as  regards  the  in- 
dustrial school;  I  found  nothing  to  indicate  which  were  the 
children  of  the  industrial  school;  they  were  mixed  with  the 
children  of  the  House  of  the  Good  Shepherd  in  difi'crent  de- 
partments." 

The  witness  Wines  says:  "The  mother  superior  volun- 
teered the  remark  that  none  of  the  children  committed  by  the 
county  court  were  in  the  department  for  magdalens;  all  the 
other  inmates  were  in  the  other  two  departments,  and  I  do 
not  think  there  was  any  distinction  made;  I  saw  nothing  that 
indicated  it." 

Between  December  11,  1885,  and  April  1,  1886,  the  sum  of 
$2,604.34  was  claimed  to  be  due  to  the  Chicago  Industrial 
School  for  Girls  from  the  county  of  Cook,  for  tuition,  etc.,  and 
clothing,  which  are  admitted  on  the  face  of  the  bills  to  have 
been  furnished  entirely  by  the  two  Catholic  institutions.  The 
county  paid  the  amount  in  the  spring  and  summer  of  1886. 
Johanna  Williams  acknowledged  its  receipt.     Two  hundred 
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and  ninety  dollars  were  paid  for  attorneys'  fees.  Of  the  re- 
maining $2,314.34,  $1,035.36  were  paid  to  the  St.  Joseph's 
Orphan  Asylum,  and  $1,278.98  to  the  House  of  the  Gk)od 
Shepherd. 

In  the  record  of  the  proceedings  of  the  Chicago  Industrial 
School  for  Girls,  the  secretary  sets  forth  itemized  bills  of 
amounts  claimed  to  be  due  on  account  of  tuition,  clothing, 
etc.,  of  girls  committed  to  the  school,  for  the  quarterly  periods 
succeeding  April  1,  1886.  As  to  amount  due  on  July  1,  1886, 
the  entry  is  as  follows:  — 

"  The  bill,  which  amounts  to  $3,449.64,  is  to  be  divided  as 
follows:  — 

"  Srs.  of  St.  Joseph $1,757  33 

"Srs.  of  the  Good  Shepherd 1,692  31 

"Total $3,449  64" 

All  the  other  bills  are  made  out  in  the  same  way.  The 
total  of  the  amounts  to  be  paid  out  of  each  bill  to  the  House 
of  the  Good  Shepherd  and  the  St.  Joseph's  Orphan  Asylum, 
and  to  the  attorney  who  looks  after  the  commitments,  equals 
in  every  case  the  amount  of  the  bill  presented  to  the  county. 
The  industrial  Bchool  as  such  gets  nothing. 

In  the  stipulation  of  counsel  as  to  facts,  it  is  admitted  "  that 
said  moneys  so  received  by  the  House  of  the  Good  Shepherd 
and  St.  Joseph's  Orphan  Asylum  [the  $2,314.34  above  named] 
were  by  such  institutions  respectively  mingled  with  and  used 
with  other  funds  belonging  to  them,  and  under  the  direction 
of  the  managing  oflficers  or  persons  in  control  thereof." 

In  the  stipulation  it  is  furthermore  admitted  that  the  girls 
committed  by  the  county  court  from  April  1,  1886,  to  June  4, 
1887,  and  for  whose  tuition  and  clothing  this  suit  is  brought, 
"  were,  for  the  times  charged,  respectively  in  either  the  build- 
ing belonging  to  the  House  of  the  Good  Shepherd  or  that, 
belonging  to  St.  Joseph's  Orphan  Asylum,  and  were  supported 
and  clothed  by  those  institutions  respectively,  together  with 
all  the  other  inmates  thereof,  out  of  the  funds  of  said  institu- 
tions, of  which  the  moneys  paid  by  the  county  were  a  portion, 
and  to  which  funds  the  moneys  to  be  received  in  this  suit  are 
to  be  contributed." 

It  is  further  admitted  that  about  seventy-three  girls,  who 
were  committed  to  the  Chicago  Industrial  School  for  Girls  by 
the  county  court,  were  already  in  the  House  of  the  Good 
Shepherd  and  the  St  Joseph's  Orphan  Asylum  at  the  times 
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of  such  commitments.  In  other  words,  being  already  inmates 
of  those  institutions,  they  were  taken  to  the  county  court  and 
adjudged  to  be  dependent  girls,  and  at  once  returned  to  those 
institutions,  and  thereafter  the  county  was  charged  with  ten 
dollars  per  month  for  the  tuition  of  each  of  them,  and  fifteen 
dollars,  or  twenty  dollars,  or  twenty-five  dollars  for  clothing  for 
each  of  them.  We  so  understand  the  following  clause  in  the 
stipulation:  "  That  at  the  times  of  committal  of  the  following 
named  girls — that  is  to  say,  Katie  Boyle  (and  seventy-two 
others  whose  names  appear  on  stipulation) — by  the  county 
court  to  the  Chicago  Industrial  School,  they  had  been  and 
were  under  the  charge  of  the  House  of  the  Good  Shepherd,  or 
St.  Joseph's  Orphan  Asylum,  having  been  received  into  one  of 
those  institutions  prior  to  the  times  of  such  committal  to  the 
Chicago  Industrial  School  for  Girls."  It  is  also  shown  by  the 
evidence  that  nineteen  other  girls,  who  had  been  fined  by 
police  justices  and  sent  to  the  House  of  the  Good  Shepherd  on 
account  of  such  fines,  were  declared  dependent  by  the  county 
court  under  the  industrial  school  act,  and  returned  to  the 
House  of  the  Good  Shepherd  under  the  commitments  pro- 
vided for  in  that  act.  That  is  to  say,  being  already  in  that  in- 
stitution by  reason  of  the  fines  imposed  upon  them,  they  were 
recommitted  to  its  walls  because  adjudged  to  be  dependent 
girls. 

From  this  review  of  the  evidence,  we  are  forced  to  the  con- 
clusion that  the  payment  by  the  county  of  the  money  sought 
to  be  recovered  in  this  suit  will  be  a  payment  in  support  of 
schools  controlled  by  a  church,  and  in  aid  of  a  sectarian  pur- 
pose. Even  if  this  conclusion  be  too  broadly  stated,  there  is 
still  another  view  which  brings  the  facts  of  the  case  within 
the  terms  of  section  3.  That  section  forbids  any  payment  "in 
aid  of  any  church."  The  two  institutions  in  question  are  ad- 
mitted to  be  under  the  control  of  two  orders  of  the  Roman 
Catholic  Church.  As  we  understand  it,  these  orders  are  a 
part  of  the  machinery  of  that  church.  Therefore,  what  is  paid 
to  aid  them  is  paid  in  aid  of  a  church. 

The  same  conclusion  follows  from  an  examination  of  the  act 
of  May  28,  1879,  and  an  application  of  its  various  provisions 
to  the  peculiar  circumstances  of  this  case. 

The  Chicago  Industrial  School  for  Girls,  as  it  appears  in  the 
record  before  us,  is  not  such  an  institution  as  is  entitled  to 
avail  itself  of  those  provisions.  It  has  never  established, 
maintained,  or  carried  on  an  industrial  school  for  girls,  as 
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contemplated  by  the  first  section  of  the  act.  It  has  never 
provided  a  home  and  proper  training-school  for  the  girls  com- 
mitted to  its  charge,  as  required  by  the  second  section.  It 
was  not  the  intention  of  the  act  that  the  duties  required  of 
the  schools  therein  mentioned  should  be  performed  by  Ocher 
institutions  not  organized  as  industrial  schools.  Its  design 
was  that  each  industrial  school  should  maintain  a  home  of  its 
own,  and  superintend  the  training  of  its  own  scholars.  The 
eleventh  section  is  the  only  one  which  has  reference  to  the 
care  of  any  of  the  girls  by  outside  parties.  That  section  pro- 
vides for  placing  an  inmate  in  the  home  of  a  good  citizen,  or 
for  her  adoption  by  a  person  of  good  character,  or  for  binding 
her  to  a  reputable  person  as  an  apprentice  or  a  servant,  sub- 
ject to  the  right  of  the  "oflBcers  and  trustees"  of  the  school  to 
see  that  she  is  properly  treated,  and  to  take  her  back  into 
their  own  custody  in  case  of  her  ill  treatment.  The  specifica- 
tion in  this  way  of  a  particular  mode  for  placing  the  inmates 
under  the  control  of  outside  parties  excludes  the  idea  that  it 
was  the  intention  of  the  act  to  permit  any  other  mode. 

The  schools  therein  named  have  no  power  to  relinquish  the 
care  and  guardianship,  which  they  are  themselves  required  to 
exercise,  or  to  intrust  to  others  the  instruction  and  training 
which  they  are  themselves  required  to  give.  The  word  "pro- 
vide," as  used  in  the  act,  does  not  mean  that  the  education  of 
the  pupils  can  be  surrendered  to  another  corporation,  but  that 
the  industrial  school  shall  adopt  all  proper  means  for  accom- 
plishing the  object  of  its  organization,  under  the  direction  of  its 
own  officers,  and  upon  premises  in  its  own  control.  This  suffi- 
ciently appears  from  the  language  of  the  act. 

The  fourth  section  provides  for  the  entry  of  an  order  by  the 
judge,  "  that  such  infant  be  committed  to  an  industrial  school, 
etc.,  ....  to  be  in  such  school  kept  and  maintained."  These 
words  imply  that  the  school  must  be  a  place,  and  must  be  car- 
ried on  in  a  building.  It  is  not  sufficient  that  it  have  a  char- 
ter and  a  formal  organization.  A  person  cannot  be  kept  and 
maintained  in  a  mere  corporation  whicli  has  no  aitus,  —  no 
habitation,  —  which  is  nothing  more  than  a  mere  corporate 
entity.  The  appellee  never  had  a  building  in  which  such  in- 
fants could  be  kept  and  maintained.  They  were  kept  and  main- 
tained in  the  two  institutions  already  mentioned. 

By  the  sixth  section,  the  warrant  directs  the  person  desig- 
nated for  that  purpose  by  the  judge  to  take  the  dependent 
girl  "and  convey  her  to  the Industrial  School  for  Girls," 
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etc.  In  the  case  at  bar  the  warrants  gave  directions  to  convey 
to  the  Chicago  Industrial  School  for  Girls.  There  was  no  such 
school.  The  girls  were  conveyed  to  the  house  and  asylum 
aforesaid.  The  seventh  section  provides  that  '"upon  receiving 
the  dependent  girl,  the  matron  of  the  school  shall  indorse  upon 
the  warrant"  a  receipt  for  the  girl  named  therein.  The  re- 
ceipts upon  the  warrants  in  this  case  are  signed,  "Johanna 
Williams,  matron."  The  proof  shows  that  this  lady  was  the 
matron  and  secretary  of  the  House  of  the  Good  Shepherd. 
The  records  of  the  proceedings  of  the  Chicago  Industrial 
School  for  Girls  do  not  show  that  she  was  elected  to  any  other 
position  in  the  latter  corporation  than  that  of  recording  secre- 
tary. In  the  stipulation,  however,  she  is  spoken  of,  in  another 
connection,  as  "the  recording  secretary  and  matron  of  the 
plaintifif." 

The  eighth  section  prescribes  "  the  fees  for  conveying  a  de- 
pendent girl  to  an  industrial  school  for  girls."  The  ninth 
makes  it  the  duty  of  the  judge  to  see  that  every  girl  committed 
"  shall,  at  the  time  she  is  conveyed  to  the  school,  be  furnished  " 
with  certain  clothing.  The  fourteenth  provides  for  the  same 
visitation,  inspection,  and  supervision  by  the  board  of  state 
commissioners  of  public  charities  "as  the  charitable  and  penal 
institutions  of  the  state."  Such  commissioners  are  required 
to  inquire  and  examine  into  "the  condition  of  the  buildings, 
grounds,  and  other  property  connected  therewith":  Hurd's 
Rev.  Stats.  1885,  p.  200.  All  these  expressions,  and  others  that 
might  be  mentioned,  show  the  meaning  of  the  law  to  be,  that 
these  industrial  schools  must  be  conducted  in  buildings  or  on 
premises  in  their  own  possession  and  under  their  own  control. 

The  tenth  section  of  the  act  requires  that  "  the  oflBcers  and 
trustees  of  any  industrial  school  for  girls  in  this  state  shall 
receive  into  such  school  all  girls  committed  thereto  under  the 
provisions  of  this  act,  and  shall  have  the  exclusive  custody, 
care,  and  guardianship  of  such  girls."  Such  custody,  care, 
and  guardianship  cannot  be  exclusive  if  they  are  confided  to 
another  corporation,  or  exercised  in  conjunction  with  another 
corporation.  In  the  present  case  the  girls  committed  to  the 
Chicago  Industrial  School  for  Girls  were  not  only  taken  to  the 
house  and  asylum  above  mentioned,  but  were  mingled  with 
the  other  inmates  of  those  institutions,  and  placed  in  the  same 
classes  with  them,  except  that  the  abandoned  girls  were  kept 
separate  from  the  rest.  By  the  tenth  section,  also,  the  ofii- 
cers  and  trustees  of  the  industrial  school,  and  no  other  per* 
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sons,  are  required  to  provide  for  the  support  and  comfort  of 
their  inmates,  and  '*  to  instruct  them  in  such  branches  of  use- 
ful knowledge  as  may  be  suited,"  etc.,  and  to  prescribe  the 
tasks  necessary  for  "  their  education  and  training."  These 
are  duties  which  cannot  be  delegated  under  the  terms  of  the 
act  in  question.  The  corporations  charged  with  their  perform- 
ance are  supposed  to  be  peculiarly  fitted  therefor.  It  is  for 
this  reason  that  only  those  corporations  which  obtain  the 
consent  of  the  governor  can  avail  themselves  of  the  provisions 
of  the  act. 

Even  if  the  Chicago  Industrial  School  for  Girls  had  the 
power  to  make  a  contract  with  the  two  institutions  in  question 
for  taking  care  of  the  dependent  girls,  and  furnishing  them 
with  a  home  and  with  instruction  and  training  and  with  neces- 
sary clothing,  yet  there  is  nothing  in  the  record  to  show  that 
there  was  any  such  contract,  either  express  or  implied.  On 
the  contrary,  the  Chicago  Industrial  School  for  Girls  merely 
stood  for  those  institutions,  and  was  nothing  more  than  an- 
other name  for  them.  Its  officers  were  their  oflScers.  Its  prem- 
ises were  their  premises.  Its  training  was  their  training.  If 
money  was  paid  to  it,  snch  money  went  to  them.  If  girls  were 
committed  to  it,  such  girls  were  taken  to  their  buildings.  If 
there  was  a  receipt  for  a  girl  committed  to  it,  or  for  clothing 
furnished  by  it,  such  receipt  was  signed  by  their  matron. 
There  are  in  the  record  about  122  bills  for  clothing  furnished, 
made  out  against  the  county  of  Cook  in  the  name  of  the  Chi- 
cago Industrial  School  for  Girls,  each  for  the  articles  of  cloth- 
ing mentioned  in  section  9  of  the  industrial  school  act,  and 
each  signed  by  "  Johanna  Williams,  matron."  Each  bears  a 
date  later  by  a  month  or  more  than  the  date  of  the  commitment 
therein  mentioned.  Some  of  the  bills  are  for  fifteen  dollars 
each,  some  for  twenty  dollars  each,  and  some  for  twenty-five 
dollars  each.  Each  has  attached  to  it  a  certificate  of  tlie 
county  judge,  certifying  "  that  the  above  bill  of  expense  for 
clothing  furnished  by  the  Chicago  Industrial  School  for  Girls 

to ,  a  dependent  girl  under years  of  age,  committed 

to  said  school,  is  proper,  and  the  county  treasurer  of  said 
county  is  hereby  directed  and  authorized  to  pay  the  same." 
And  yet  it  is  admitted  in  the  stipulation  above  quoted  that  the 
122  girls  whose  names  appear  in  these  bills  "were  suppoited 
and  clothed  by  those  institution.^,"  that  is  to  pay,  by  the  House 
of  the  Good  Shepherd  and  the  St.  Jo:=opirs  Orj^lian  Asylum. 
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It  otherwise  appears  in  the  record  that  all  the  clothing  specified 
in  these  bills  was  furnished  by  those  two  institutions. 

We  are  therefore  of  the  opinion  that  the  trial  judge  erred  in 
refusing  to  hold  as  law  the  written  propositions,  which  main- 
tain that,  under  the  facts  of  this  case,  the  payment  of  the 
money  sued  for  would  be  a  violation  of  section  3  of  article  8 
of  the  constitution.  A  constitutional  mandate  cannot  be 
circumvented  by  indirect  methods.  Under  our  form  of  gov- 
ernment, church  and  state  are  not  and  never  can  be  united. 
The  former  must  pursue  its  mission  without  aid  from  the 
latter. 

It  is  recorded  in  the  national  constitution  that  "  Congress 
shall  make  no  law  respecting  an  establishment  of  religion." 
An  eminent  law  writer  says:  "Those  things  which  are  not 
lawful  under  any  of  the  American  constitutions  may  be  stated 
thus:  ....  2.  Compulsory  support,  by  taxation  or  otherwise, 
of  religious  instruction.  Not  only  is  no  one  denomination  to 
be  favored  at  the  expense  of  the  rest,  but  all  support  of  re- 
ligious instruction  must  be  entirely  voluntary":  Cooley's 
Constitutional  Limitations,  5th  ed.,  580.  The  women  whose 
names  are  written  in  this  record  are  animated  by  the  purest 
motives.  They  are  engaged  in  the  best  and  holiest  of  all 
works,  —  that  of  reforming  the  wicked  and  caring  for  the  un- 
fortunate. We  agree  with  counsel  for  appellee  that  they  do 
their  work  faithfully  and  well.  It  is  so  shown  by  the  proofs. 
But  it  is  none  the  less  true  that,  by  the  command  of  the  con- 
stitution, no  county  "  shall  ever  ....  pay,  from  any  public 
fund  whatever,  anything  ....  to  help  support  or  sustain  any 
school  ....  controlled  by  any  church."  It  is  not  for  us  to 
discuss  the  wisdom  or  unwisdom  of  this  prohibition.  There  it 
is,  couched  in  terms  so  emphatic  that  it  cannot  fail  to  chal- 
lenge attention.  Any  scheme,  even  though  hallowed  by  the 
blessing  of  the  church,  that  surges  against  the  will  of  the 
people  as  crystallized  into  their  organic  law,  must  break  in 
pieces,  as  breaks  the  foam  of  the  sea  against  the  rock  on  the 
shore. 

It  is  objected,  however,  that  the  defense  set  up  by  the 
county  in  the  case  at  bar  cannot  be  made  in  an  action  of  this 
kind.  The  objection  is,  that  the  appellee  was  a  corporation 
de  facto;  that  the  dependent  girls  were  committed  to  it;  that, 
as  a  result  of  such  commitments,  they  were  taught,  cared  for, 
and  clothed;  that  a  corporate  body  de  facto  cannot,  in  the 
language  of  counsel,   "  have  its  organization  questioned  col- 
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laterally  in  an  action  of  this  character,  and  that,  if  its  organi- 
zation is  defective,  or  if  it  fails  to  comply  with  its  charter 
requirements,  writs  of  quo  warranto  or  scire  facias  may  be 
directed  against  it  to  prevent  its  further  action."  We  do  not 
think  the  objection  is  well  taken. 

The  county  is  required  to  make  payment  for  the  tuition, 
etc.,  of  dependent  girls,  "  to  the  industrial  school  for  girls  to 
which  they  may  be  committed."  It  is  not  bound  to  pay  an 
industrial  school  to  which  they  are  not  committed.  It  is  not 
sufficient  that  the  county  judge  orders  them  to  be  committed. 
They  must  be  actually  taken  to  the  school  and  placed  within 
its  building.  Has  not  the  county  board  the  right  to  inquire 
whether  the  girls  have  been  committed  to  such  a  school  or 
not?  The  board  is  required  to  pay  ten  dollars  per  month  for 
each  girl,  "  upon  the  proper  officer  rendering  proper  accounts 
therefor  quarterly."  Has  not  the  board  the  power,  in  order  to 
determine  whether  the  accounts  are  "  proper  "  or  not,  to  ex- 
amine and  see  whether  tuition  has  been  furnished  for  the 
number  of  months  mentioned  in  the  accounts?  The  order  of 
the  judge  directs  that  the  girl  shall  be  "kept  and  main- 
tained "  in  the  school  until  she  is  eighteen  years  old,  "  unless 
sooner  discharged,"  etc.  The  board  can  certainly  inquire 
into  the  condition  of  affairs,  to  ascertain  whether  or  not  the 
girl  has  been  kept  and  maintained,  as  ordered  by  the  court, 
and  how  long  she  was  so  kept  and  maintained  before  her 
discharge. 

If  the  board,  upon  examination,  finds  that  the  girls  have 
never  been  taken  to  any  industrial  school  for  girls,  but  that 
they  have  been  taken  to  and  kept  and  maintained  in  two 
institutions  that  arc  not  industrial  schools  for  girls,  and  to 
whose  care  and  keeping  no  industrial  school  for  girls  has  any 
power  to  transfer  them,  then  it  becomes  a  serious  question 
whether  there  is  any  authority  for  allowing  the  accounts  ren- 
dered and  ordering  them  paid  out  of  the  county  treasury. 
The  proceeding  is  statutory,  and  the  statute  must  be  strictly 
adhered  to.  The  case  is  not  one  of  an  ordinary  debt  due  to 
an  ordinary  corporation.  The  statute  itself  defines  the  debt 
to  be  paid,  and  who  is  to  pay  it,  and  to  whom  it  is  to  be  paid. 

But,  independently  of  these  considerations,  the  defense  of 
the  county  does  not  rest  altogether  upon  the  want  of  power  in 
the  appellee  to  turn  over  the  performance  of  its  duties  to  two 
sectarian  institutions,  but  upon  the  want  of  power  in  appel- 
lant to  pay  money  to  tlioso  institutions.     It  is  not  contended 
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by  the  county  that  the  organization  of  appellee  was  defective; 
on  the  contrary,  it  seems,  upon  the  face  of  the  papers,  to  have 
been  organized  in  strict  conformity  to  the  statutory  require- 
ments. The  constitution  forbids  the  county  to  pay;  the  de- 
fense is  grounded  more  upon  this  constitutional  prohibition,  as 
controlling  the  action  of  the  defendant  in  the  suit,  than  upon 
such  want  of  power  or  abuse  of  power  as  affects  the  position 
of  the  plaintiff  in  the  suit. 

If  the  views  already  expressed  are  correct,  a  payment  of 
this  money  by  the  county  will  be  a  violation  of  the  constitu- 
tion. Will  there  be  any  less  a  violation  of  the  constitution 
because  hereafter  a  quo  warranto  proceeding  is  instituted 
against  appellee  resulting  in  an  ouster  from  all  its  franchises? 
Suppose  that  a  corporation  organized  for  a  lawful  purpose 
maintains  and  operates  a  gambling  institution,  and  brings 
suit  upon  a  note  payable  to  its  own  order  and  given  to  it  for  a 
lawful  debt.  The  maker  of  the  note  cannot  defend,  on  the 
ground  that  the  plaintiff  is  perverting  its  powers  by  running 
a  gambling  establishment.  That  matter  must  be  inquired 
into  by  the  writ  of  quo  warranto  or  scire  facias.  But  if  the 
note  in  question  had  been  given  for  a  gambling  debt,  that  fact 
could  be  set  up  as  a  defense,  because  the  statute  makes  such 
a  note  absolutely  void;  and  the  defense  would  be  none  the 
less  good  because  there  was  also  a  proper  case  for  a  quo  war- 
ranto proceeding  on  account  of  the  abuse  or  misuse  of  corpo- 
rate powers. 

So  if  an  industrial  school  that  has  availed  itself  of  the  pro- 
visions of  the  act  is  guilty  of  the  misuse  or  non-use  of  its 
powers,  and  brings  suit  against  a  county  upon  a  contract 
which  the  latter  can  lawfully  make,  perhaps  a  defense  cannot 
be  maintained  solely  upon  the  ground  that  the  school  is  vio- 
lating its  charter;  the  proper  proceeding  to  test  that  question 
may  be  quo  warranto.  But  if  the  contract  sued  upon  is  a  con- 
tract by  a  county  to  pay  money  out  of  the  public  funds  in  aid 
of  a  sectarian  purpose,  it  is  absolutely  void,  as  the  constitu- 
tional prohibition  against  paying  money  is  equally  a  prohibi- 
tion against  a  contract  to  pay  money.  Can  it  be  doubted  that 
the  void  character  of  such  a  contract  can  be  set  up  as  a  de- 
fense to  the  suit,  notwithstanding  the  fact  that  good  grounds 
may  also  exist  for  a  quo  warranto  proceeding?  If,  in  the  case 
at  bar,  there  is  any  contract,  express  or  implied,  or  arising  out 
of  the  provisions  of  the  act  of  May  28,  1879,  between  Cook 
County  and  these  two  sectarian  institutions  operating  under 
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%ppellee's  name,  then  such  contract  is  void,  because  the  con- 
sideration on  which  it  is  based  is  forbidden  by  the  constitu- 
tion as  being  against  public  policy.  But  is  there  any  contract 
with  the  county  to  pay  the  money  sued  for  in  this  action? 

The  act  of  May  28,  1879,  provides  that,  upon  petition  filed, 
a  jury  may  bo  called  to  determine  whether  a  female  infant 
is  a  dependent  girl,  and  if  there  is  a  verdict  that  she  is,  the 
county  judge  may  order  her  to  be  committed  to  an  industrial 
school  for  girls,  etc.  But  the  act  nowhere  provides  that  the 
county  may  appear  in  the  proceeding,  nor  does  it  seem  to 
contemplate  that  the  county  has  any  right  to  appear.  The 
judgments  of  commitment  in  this  record  recite  that  the  county 
of  Cook  was  present  by  its  attorney.  But  the  presence  of  a 
county  attorney  is  not  shown  anywhere  in  the  record  except 
by  these  recitals  in  the  judgments. 

Section  9  as  amended  says  that  "  for  the  tuition,  mainte- 
nance, and  care  of  dependent  girls,  the  county  from  which 
they  are  sent  shall  pay  to  the  industrial  school  for  girls,  to 
which  they  may  be  committed,  for  each  dependent  girl  under 
eighteen  years  of  age,  the  sum  of  ten  dollars  per  month.  And 
upon  the  proper  oflScer  rendering  the  proper  accounts  therefor 
quarterly,  the  county  board  shall  allow  and  order  the  same 
paid  out  of  the  county  trgasurj."  As  the  county  is  not  al- 
lowed to  appear  in  the  proceedings  to  commit  the  dependent 
girls,  it  has  no  opportunity  to  contest  these  bills  for  tuition 
except  in  suits  brought  for  their  collection.  The  adjudication 
of  the  county  court  involves  no  other  question  than  that  the 
girl  is  dependent,  and  should  be  committed  to  a  certain  school. 
The  judgment  of  that  court  does  not  determine  that  the 
county  must  pay.  The  obligation  of  the  county  to  pay  is  de- 
rived from  the  language  of  the  law  itself. 

If,  on  the  one  side,  a  statute  directs  the  county  board  to  pay 
money  to  a  school,  which  appears,  not  on  the  face  of  the  stat- 
ute, but  from  outside  proof,  to  be  controlled  by  a  church,  and 
if,  on  the  other  side,  the  constitution,  in  a  self-executing  pro- 
vision, directs  the  county  board  not  to  pay  money  to  such  a 
school,  which  direction  is  to  be  followed?  We  answer  unhesi- 
tatingly, the  latter.  When  the  constitution  says:  "You  must 
not  pay,"  it  must  be  obeyed  in  preference  to  a  statute  which 
says,  "You  must  pay."  And  this  is  true  not  only  where  the 
statute  on  its  face  is  in  conflict  with  the  constitutional  pro- 
vision, but  also  in  a  case  where  an  attempt  to  apply  the  stat- 
ute to  a  given  state  of  facts  gives  rise  to  a  violation  of  such 
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provision.  We  are  therefore  of  the  opinion  that,  upon  the 
facts  of  this  case,  the  act  of  May  28,  1879,  imposes  no  obliga- 
tion upon  the  county  of  Cook  which  is  superior  to  its  obliga- 
tion to  obey  section  3  of  article  8  of  the  constitution. 

The  second  question  presented  for  our  consideration  relates 
to  the  jurisdiction  of  this  court,  and  arises  upon  a  motion 
made  by  the  appellee  to  dismiss  the  appeal  for  want  of  juris- 
diction, which  motion  was  reserved  until  the  hearing  of  the 
cause. 

The  eighty-eighth  section  of  the  practice  act  provides  that 
"  appeals  from  and  writs  of  error  to  circuit  courts,  etc.,  .... 
in  all  ...  .  cases  in  which  a  franchise  or  freehold,  or  the 
validity  of  a  statute,  or  construction  of  the  constitution,  is  in- 
volved, shall  be  taken  directly  to  the  supreme  court." 

And  appeal  may  lie  to  this  court  where  the  validity  of  a 
statute  is  involved,  and  an  appeal  may  also  lie  where  the  con- 
struction of  the  constitution  is  involved.  A  statute  may  be 
invalid  from  the  uncertainty  of  its  provisions,  but  ordinarily 
it  is  valid  if  it  conforms  to  the  constitution,  and  invalid  if  it 
does  not  conform  to  the  constitution.  It  is  manifest  that  the 
construction  of  the  constitution  may  be  involved  in  the  ques- 
tion of  the  validity  of  a  statute.  A  provision  of  the  constitu- 
tion may  be  of  such  doubtful  import  that  a  statute  would  be 
in  conflict  with  it  if  given  one  construction,  and  not  in  con- 
flict with  it  if  given  another  construction. 

The  question  of  the  construction  of  a  constitutional  provis- 
ion usually  arises  out  of  a  comparison  of  such  provision  with 
the  terms  of  a  statute  supposed  to  be  in  conflict  with  it.  But 
there  are  constitutional  provisions  which  are  self-executing, 
and  require  no  legislation  to  make  them  effectual:  East  St. 
Louis  V.  People  ex  rel.  Gundlach,  124  111.  655.  Section  3  of  ar- 
ticle 8,  as  aboue  quoted,  is  one  of  those  prohibitory  clauses 
which  execute  themselves:  Law  v.  People,  87  Id.  385.  It  is 
clear  that  a  question  of  the  construction  of  such  a  self-execut- 
ing clause  will  generally  arise  when  it  is  applied  to  a  given 
state  of  facts.  If  the  meaning  of  the  prohibition  contained  in 
such  a  clause  is  perfectly  plain,  there  is  nothing  to  construe. 
But  if  there  is  a  doubt  as  to  the  meaning  of  any  word  or  phrase 
when  applied  to  the  proven  facts,  then  a  case  for  construction 
has  arisen. 

One  of  the  propositions  refused  by  the  court  below  attempts 
to  define  what  is  a  "sectarian  purpose,"  as  those  words  are 
used  in  section  3  of  article  8.    It  collates  certain  facts  as  above 
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narrated,  and  then  states  that  if  the  court  finds  these  facts  to 
be  established  by  the  evidence,  "  then  the  court  finds,  as  a 
matter  of  law,  that  the  payment  of  the  account  claimed  would 
be  in  aid  of  a  sectarian  purpose,"  etc.  One  state  of  facts  might 
reveal  a  sectarian  purpose,  and  another  state  of  facts  might 
not  reveal  a  sectarian  purpose.  When  a  proposition  presents 
the  hypothesis  that  certain  proven  circumstances  constitute 
and  make  up  a  sectarian  purpose,  then  there  is  involved  a 
construction  of  the  word  "  sectarian  "  as  used  in  the  constitu- 
tion. 

This  precise  point  was  considered  in  State  of  Nevada  v.  Hal- 
lock,  supra.  In  regard  to  the  provision  of  the  Nevada  consti- 
tution, which  has  already  been  set  forth,  the  court  in  that  case 
say:  "The  amendment  to  the  constitution  above  quoted  was 
intended  to  be  self-acting.  It  requires  no  legislation  to  be- 
come operative The  object  of  construction,  as  ap- 
plied to  a  written  constitution,  is  to  give  eflfect  to  the  intent  of 

the  people  in  adopting  it In  this  case  there  is,  in  one 

Bense,  no  ambiguity.  It  is  plain  that  no  public  funds  can  be 
used  for  sectarian  purposes;  but  it  is  not  plain,  from  the  amend- 
ment itself,  what  the  people  meant  by  the  words  *  sectarian 
purposes.'"  The  learned  chief  justice  then  proceeds  to  exam- 
ine the  legislation  of  the  state,  and  the  facts  of  the  case  in 
hand,  to  determine  the  meaning  of  the  words. 

Another  proposition  refused  by  the  trial  court  presents  the 
question  whether  section  3  of  article  8  shall  be  construed  to 
mean  that  the  county  shall  not  pay  anything  directly  to  the 
school  controlled  by  a  church,  or  whether  it  shall  be  construed 
to  mean  also  that  such  payment  must  not  be  made  indirectly 
to  another  corporation  for  the  benefit  of  the  school  so  controlled 
by  a  church.  To  determine  whether  or  not  the  indirect  method 
already  explained,  by  which  money  is  to  be  taken  out  of  the 
county  treasury  in  the  name  of  the  Chicago  Industrial  School 
for  Girls,  and  passed  over  to  the  House  of  the  Good  Shepherd 
and  the  St.  Joseph's  Orphan  Asylum,  comes  within  the  prohi- 
bition of  section  3,  involves  an  interpretation  of  the  meaning 
of  that  section,  and,  by  consequence,  a  construction  of  the 
constitution. 

But  the  refused  propositions  also  present  a  definition  of  what 
is  meant  in  section  3  by  a  payment  ''  in  aid."  It  is  stren- 
uously contended  by  counsel  that  section  3  was  only  intended 
to  prohibit  gifts  or  donations,  and  that  it  refers  to  **  state  sup- 
port, gifts  by  way  of  aid,"  and  "  appropriations  to  be  used  by 
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managers  of  religious  institutions  without  restraint  or  liability 
to  account."  The  theory  seems  to  be,  that  even  if  the  two 
institutions  are  controlled  by  a  church,  and  are  to  be  the  re- 
cipients of  all  the  money  paid  to  appellee,  yet  neither  they  nor 
their  purposes  are  aided  by  such  payment,  provided  only  there 
is  a  consideration  for  the  money  paid.  It  is  said  that  thesft 
institutions  furnish  tuition  and  clothing  in  return  for  the 
money  received  by  them,  and  that  as  they  earn  what  they 
get,  and  are  not  the  recipients  of  any  gift  or  donation,  nothing 
is  paid  in  their  "  aid,"  "  or  to  help  support  or  sustain  "  them. 
The  refused  propositions  assert  the  contrary  of  the  view  thus 
contended  for.  The  determination  of  their  correctness  or  in- 
correctness requires  an  interpretation  of  the  language  of  sec- 
tion 3,  and  therefore  necessarily  involves  a  "construction  of 
the  constitution." 

The  second  clause  of  section  3  provides  that  no  grant  or 
donation  of  land,  money,  or  other  personal  property  shall  ever 
be  made  to  any  church  or  for  any  sectarian  purpose  by  the 
state,  that  is,  the  general  assembly,  or  any  such  public  cor- 
poration, that  is,  any  county,  city,  town,  township,  or  school 
district,  etc.  The  first  clause  says  that  neither  the  state  nor 
any  such  public  corporation  shall  ever  make  any  appropriation 
or  pay  from  any  public  fund  whatever  anything  in  aid  of  any 
church  or  sectarian  purpose.  Evidently  the  second  clause  was 
intended  to  prohibit  something  different  from  the  first  clause. 
The  second  prohibits  grants  and  donations,  the  first,  appropria- 
tions and  payments  "in  aid."  If  the  appropriations  and  pay- 
ments mentioned  in  the  first  clause  mean  simply  "donations," 
and  nothing  more,  then  it  was  surplusage  to  add  the  second 
clause  to  the  section.  Upon  the  plainest  principles  of  con- 
struction, the  first  clause  has  reference  to  a  different  kind  of 
aid  from  that  to  be  derived  from  donations.  Its  language  is 
comprehensive  enough  to  embrace  all  appropriations  and  pay- 
ments, whether  based  on  a  consideration  or  not. 

It  cannot  be  said  that  a  contribution  is  no  aid  to  an  insti- 
tution because  such  contribution  is  made  in  return  for  services 
rendered  or  work  done.  A  school  is  aided  by  the  patronage 
of  its  pupils,  even  if  they  do  pay  for  their  tuition.  Because  the 
customers  of  a  merchant  pay  for  their  goods,  it  is  none  the 
less  true  that  his  business  is  aided  by  their  custom.  The  act 
under  discussion  is  entitled  "An  act  to  aid  industrial  schools 
for  girls."  If  the  payment  by  the  county  of  ten  dollars  per 
month  on  account  of  each  dependent  girl  committed  to  such  a 
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school  is  no  aid  to  the  school  simply  because  "  tuition,  main- 
tenance, and  care  "  are  furnished  in  return  for  such  payment, 
then  the  act  is  not  properly  entitled. 

The  doctrine  here  contended  for  is  nn  exceedingly  dangerous 
one.  In  County  of  McLean  v.  Humphreys,  104  111.  378,  it  is 
intimated  by  this  court  that  the  state  is  under  obligations  to 
protect  and  educate  such  classes  of  female  infants  as  were  de- 
clared to  be  dependent  girls  by  section  3  of  the  act  of  May  28. 
1879,  as  that  section  stood  before  it  was  amended  on  June  26. 
1885.  Under  this  view,  the  industrial  schools  which  teach 
and  care  for  such  girls  are  performing,  as  substitutes  for  the 
state,  a  duty  which  the  state  itself  is  bound  to  perform.  1/ 
they  are  entitled  to  bo  paid  out  of  the  public  funds,  even 
though  they  are  under  the  control  of  sectarian  denominations, 
simply  because  they  relieve  the  state  of  a  burden  which  it 
would  otherwise  be  itself  required  to  bear,  then  there  is  noth- 
ing to  prevent  all  public  education  from  becoming  subjected, 
by  hasty  and  unwise  legislation,  to  sectarian  influences.  By 
section  1  of  article  8  of  the  constitution  it  is  made  the  duty  of 
the  state  to  provide  a  thorough  and  efficient  system  of  free 
schools.  If  statutes  are  passed,  under  which  the  management 
of  these  schools  shall  get  into  the  hands  of  sectarian  institu- 
tions, then,  under  the  theory  contended  for,  the  prohibition  of 
the  constitution  will  be  powerless  to  prevent  the  money  of  the 
tax-payers  from  being  used  to  support  such  institutions,  inas- 
much as  they  will  render  a  service  to  the  state  by  performing 
for  it  its  duty  of  educating  the  children  of  the  people.  It  is  an 
untenable  position,  that  public  funds  may  be  paid  out  to  help 
support  sectarian  schools,  provided  only  such  schools  shall 
render  a  quid  'pro  quo  for  the  payments  made  to  them.  The 
constitution  declares  against  the  use  of  public  funds  to  aid  sec- 
tarian schools,  independently  of  the  question  whether  there  is  or 
is  not  a  consideration  furnished  in  return  for  the  funds  so  used. 

There  is  nothing  in  the  doctrine  here  announced  which  con- 
flicts with  the  case  of  Millard  v.  Board  of  Education,  121  111. 
297.  There  the  proceeding  was  by  an  individual  tax-payer 
against  a  board  of  education,  and  a  majority  of  the  court  sus- 
tained the  act  of  the  board,  which  had  no  school-house,  in 
temporarily  leasing  the  basement  of  a  Catholic  church  for  the 
purpose  of  holding  one  of  the  public  schools  therein.  But  the 
board  did  not  part  with  its  control  of  the  school.  The  scholars 
were  taught  by  teachers  whom  the  board  appointed,  and  under 
a  system  of  instruction  which  the  board  prescribed. 
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Nor  do  the  reasons  here  given  for  sustaining  the  jurisdiction 
of  the  court  in  this  case  conflict  with  the  other  case  of  Millard 
V.  Board  of  Education,  116  111.  23.  There  the  opinion  ex- 
pressly states  that  no  question  of  the  validity  of  a  statute  or 
of  the  construction  of  the  constitution  was  raised.  But  here 
the  question  of  the  proper  construction  of  a  constitutional  pro- 
vision is  directly  raised  upon  the  face  of  the  record. 

For  the  reasons  thus  stated,  the  motion  to  dismiss  the  ap- 
peal for  want  of  jurisdiction  is  overruled. 

Counsel  for  appellant  has  called  our  attention  to  the  changes 
made  in  section  3  of  the  act  of  May  28,  1879,  by  the  amend- 
ments to  that  section  passed  in  June,  1885.  By  the  latter, 
every  female  infant  shall  be  considered  a  dependent  girl  who 
shall  have  no  permanent  place  of  abode,  or  who  shall  not  have 
proper  parental  care  or  guardianship,  or  who  shall  not  have 
suflQcient  means  of  subsistence,  and  if  the  parent  or  guardian 
of  the  girl  is  fit  to  have  the  custody  of  her,  the  petition  is  only 
required  to  state  that  "  the  father,  mother,  or  guardian  consents 
to  the  girl  being  found  dependent."  These  are,  indeed,  ex- 
traordinary provisions.  They  are  not  found  in  the  original  act. 
They  seem  almost  to  lay  the  foundation  for  the  establishment 
of  paternal  government.  They  appear  to  open  the  way  for 
many  parents  to  escape  their  obligations  to  support  their  chil- 
dren. If  the  counties  are  compelled  to  take  care  of  all  the 
children  whose  support  may  be  forced  upon  them  under  these 
broad  provisions,  there  is  danger  that  taxation  will  erelong 
become  so  burdensome  as  to  amount  almost  to  the  confiscation 
of  the  property  of  the  tax-payer. 

But  upon  the  question  as  to  whether  these  provisions  are 
constitutional  or  not,  the  argument  of  counsel  is  not  full  enough 
to  sufficiently  advise  us,  and  we  have  no  time  at  present  to 
make  original  investigations.  We  therefore  pass  no  opinion 
upon  their  constitutionality. 

The  judgment  of  the  circuit  court  is  reversed. 


What  CoNsrrnjTEs  a  Sectarian  iNSTrrtmoN  or  School.  —  Although 
there  ia  a  dearth  of  cases  wherein  the  question  of  what  constitutes  a  eecta- 
rian  school  or  institution  is  directly  adjudicated,  yet  there  are  cases  wherein 
the  principle  which  is  at  the  foundation  of  constitutional  provisions  similar 
to  that  of  Illinois  is  considered,  and  the  reasoning  of  those  cases  discloses  the 
reason  of  the  existence  of  the  constitutional  provisions  in  question,  and 
necessarily  aids  in  construing  them.  In  Massachusetts,  the  supreme  court 
declares  that  "the  power  to  levy  taxes  is  founded  on  the  right,  duty,  and 
responsibility  to  maintain  and  administer  all  the  governmental  functions  of 
the  state,  and  to  provide  for  the  public  welfare.     To  justify  any  exercise  of 
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of  the  power  requires  that  the  expenditure  which  it  is  intended  to  meet  shall 
bo  for  some  public  service,  or  some  object  which  concerns  the  public  welfare. 
The  promotion  of  the  interests  of  individuals,  either  in  respect  of  property  or 
business,  although  it  may  result  incidentally  in  the  advancement  of  the  pub- 
lic welfare,  is  iu  its  essential  character  a  private  and  not  a  public  object. 
....  The  incidental  advantage  to  the  public  or  to  the  state  which  results 
f  rotn  the  promotion  of  private  interests  and  the  prosperity  of  private  enterprises 
or  business  does  not  justify  their  aid  by  the  use  of  public  money  raised  by 
taxation,  or  for  which  taxation  may  become  necessary":  Lotoell  v.  Boston,  111 
Mass.  454,  460;  15  Am.  Rep.  39.  Iu  Holt  v.  Antrim,  N.  H.  (not  yet  re- 
ported), the  question  arose  whether  a  private  educational  institution  was  of 
a  sufficiently  public  nature  to  warrant  the  levy  of  a  tax  for  building  a  school- 
house  to  be  leased  to  such  institution,  and  the  court  said:  "A  tax  raised  for 
a  free  public  school  and  a  free  public  school-house  is  raised  for  a  public  pur- 
pose, and  the  purpose  is  not  made  private  by  a  mere  exaction  of  tuition." 
But  the  government  may  not,  by  taxation  or  otherwise,  compel  the  support 
of  religions  instruction:  Cooley  on  Constitutional  Limitations,  4th  ed.,  584; 
Cooley  on  Taxation,  2ded.,  118.  In  Nichols  v.  School  Directors,  93  111.  61, 
34  Am.  Rep.  160,  it  was  decided  that  a  statute  authorizing  school  directors 
to  grant  the  temporary  use  of  public  school-houses,  when  not  occupied  by 
schools, -for  religious,  literary,  and  other  meetings,  and  for  evening  and  Sun- 
day schools,  was  not  unconstitutional,  and  did  not  come  within  that  provision 
of  the  constitution  which  prohibited  the  grant  or  donation  of  land  by  the 
state,  or  the  appropriation  of  public  moneys  or  personal  property,  to  sectarian 
purposes:  See  also  Millard  v.  Board  qf  Educafum,  121  HI.  297;  Davisv.  Boget, 
50  Iowa,  11.  But  examine  Dortonv.  Hearn,  67  Mo.  301;  SeoJUld  v.  School 
Dbitrict,  27  Conn.  499;  Spencer  v.  School  District,  15  Kan.  259;  22  Am.  Rep. 
268;  and  where  the  right  of  a  school  board  to  pass  resolutions  prohibiting 
reading  the  Bible  in  the  public  schools  was  before  the  Ohio  supreme  court, 
and  it  was  urged  that  such  act  came  within  the  provisions  of  the  constitu 
tion  guaranteeing  religious  liberty,  and  also  within  the  provision  that  no 
religious  or  other  sect  should  have  the  exclusive  right  to  control  any 
part  of  the  school  funds  of  that  state,  the  court  held  that  it  was  com- 
petent for  the  board  to  exclude  reading  the  Bible  in  such  schools:  Board 
of  Education  qf  Cincinnati  v.  Minor,  23  Ohio  St.  211;  13  Am.  Rep.  233; 
but  see  Spiller  v.  Inhabitants  of  Wobum,  12  Allen,  127;  Moore  v.  Monroe,  64 
Iowa,  367;  DonaJtoe  v.  Ricliards,  38  Me.  379;  61  Am.  Dec.  379;  in  which  two 
latter  cases,  although  no  other  than  the  constitutional  provision  relative  to 
religious  liberty  was  urged,  yet  it  was  decided  that  such  use  of  the  Bible  was 
not  a  subordination  or  preference  of  any  sect  or  denomination  to  another. 
So  although  it  is  not  directly  adjudicated  what  is  "  sectarian  "  in  the  case  of 
Millard  v.  Board  of  Education,  121  111.  297,  302,  yet  the  facts  that  certain  iu- 
Btruction  of  a  Romish  character  was  daily  had,  and  that  when  the  public 
school  closed  at  noon  each  day  the  "angelus"  prayer  was  said  by  pupils 
and  teachers,  were  important  ones  in  the  case,  and  the  court  argues:  "It  is 
nowhere  claimed  in  the  bill  that  this  prayer  is  required  by  the  board  or  any 
rule  of  the  school Had  the  board  of  education  required  any  particu- 
lar religious  <loctrine  to  bo  taught  in  the  public  schools,  or  established  any 
religious  exercises  sectarian  in  character,  and  complainant's  children  were 
required  to  receive  such  religious  instruction  in  the  school,  and  conform  to  the 
sectarian  exercises  established,  he  might  have  good  ground  of  complaint, 
as  our  public  schools  are  established  for  the  purpose  of  education.  The  free 
schools  are  institutions  provided  where  all  children  of  the  state  may  receive 
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a  good  cnmmon-achool  edacation.  The  schools  have  not  been  established  to 
aid  any  sectarian  denomination,  or  assist  in  disseminating  any  sectarian  doc- 
trine, and  no  board  of  education  or  school  directors  have  any  authority  to 
nse  the  public  funds  for  such  purpose."  Under  a  constitutional  provision  in 
New  York  that  the  common-school  fund  should  be  kept  inviolate,  it  was  held 
that  the  Roman  Catholic  Orphan  Asylum  Societies  of  Brooklyn  were  no^ 
common  schools,  and  entitled  to  no  part  of  the  fund;  that  common  schools 
"have  been  kept  and  ought  to  be  kept  free  from  everything  savoring  of  sec- 
tarian influence  or  control":  People  v.  Board  of  Education  of  Brooklyn,  13 
Barb.  400,  411.  And  in  Mississippi,  where  the  constitution  provides  that 
"no  religious  sect  or  sects  shall  ever  control  any  part  of  the  school  or  uni- 
versity funds,"  it  was  decided  that  an  act  is  unconstitutional  under  which  a 
pupil  of  a  private  school,  which  receives  pay  for  tuition,  is  entitled  to  a  pro 
rata  share  of  the  school  fund,  where  such  school  is  not  required  by  law  "  to 
be  free  from  sectarian  control  in  religious  matters  ":  Otken  v.  Lamkin,  56 
Miss.  758,  764. 

In  State  v.  Hallock,  16  Nev.  373,  385,  et  seq.,  cited  in  the  principal  case,, 
the  court  considered  it  necessary  to  examine  the  history  of  that  state  in  r<!la- 
tion  to  appropriations,  as  shown  by  the  statutes  and  legislative  journals,  for 
the  purpose  of  ascertaining  what  the  people  meant  by  the  words  "sectarian 
purposes,"  as  used  iu  the  constitution,  and  determines  that  the  words  wero 
used  "in  the  popular  sense,"  and  that  "a  religious  sect  is  a  body  or  number 
of  persons  united  in  tenets,  but  constituting  a  distinct  organization  or  party 
by  holding  sentiments  or  doctrines  different  from  those  of  other  sects  or  peo- 
ple. In  the  sense  intended  in  the  constitution,  every  sect  of  that  character 
is  sectariem,  and  all  members  thereof  are  sectarians.  The  framers  of  the  con- 
stitution undoubtedly  considered  the  Roman  Catholic  a  sectarian  church. 

The  people  understood  it  in  the  same  sense  when  they  ratified  it It 

does  not  matter  that  Catholic  parents  desire  their  children  taught  the  Catho- 
lic doctrines,  or  that  Protestants  desire  theirs  to  be  instructed  in  Protestant- 
ism. The  constitution  prohibits  the  use  of  any  of  the  public  funds  for  such 
purposes,  whether  parents  wish  it  or  not.  r  ...  It  is  what  is  taught,  not 
who  are  instructed,  that  must  determine  this  question.  If  the  instruction  is 
of  a  sectarian  character,  the  school  is  sectarian.  A  church  is  as  much  secta- 
rian if  every  person  in  attendance  is  a  communicant  as  it  would  be  if  a  part 
were  of  one  belief  and  the  balance  of  another. "  And  it  was  said  iu  Hale  v. 
Everett,  53  N.  H.  1,  81,  "that  if  a  society  of  one  religious  sect  or  denomina- 
tion becomes  incorporated  with  a  strict  denominational  name  descriptive  of 
the  fundamental  doctrines  of  the  sect  to  which  it  belongs,  it  will  be  pre- 
sumed that  it  was  constituted  for  the  purpose  of  advancing  the  vital  doctrines 
of  such  sect  or  denomination."  And  again:  "  Difference  in  creed  or  belief  of 
the  Christian  doctrines  makes  the  different  Christian  sects. "  And  the  dis- 
tinction is  also  made  in  that  case  between  Protestants  and  Roman  Catholics. 
Other  sects  are  also  defined  and  distinguished,  the  name  being  held  to  indi- 
cate or  describe  the  sect.  "Sectarian "  is  defined  in  Stormouth's  Dictionary 
as  "pertaining  to  or  peculiar  to  a  sect."  And  this  is  substantially  the  same 
definition  as  that  given  by  Webster  in  his  dictionary,  and  which  is  adopted 
in  Stale  v.  Hallock,  supra,  with  the  addition  that  Webster  adds  the  words 
"bigotedly  attached  to  the  tenets  and  interests  of  a  denomination."  When 
the  will  of  Stephen  Girard  came  up  for  construction  in  the  case  of  Vidal  v. 
Oirard'a  Ex'ra,  2  How.  127,  the  objection  was  raised  that  the  bequest  was 
void  because  of  the  restrictive  clause  therein  contained  that  no  ecclesiastic  of 
any  sect  should  hold  or  exercise  any  station  or  duty  in  the  college,  or  even. 
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▼isit  the  sauie,  the  testator's  reason  being,  that  becanse  of  the  maltitude  of 
sects,  and  the  diversity  of  opinion  among  them,  he  desired  to  keep  the  tender 
minda  of  orphans  intended  to  be  benefited  by  the  bequest  "free  from  the 
excitement  which  claahing  doctrines  and  sectarian  controversy  are  so  apt  to 
produce."  And  the  court  argues  that  the  exclusion  of  sectarian  teaching  was 
not  an  oxclusiou  of  the  teachings  of  Christianity,  and  says:  "Why  may  not 
the  Bible,  and  especially  the  New  Testament,  without  noto  or  comment,  be 
read  and  taught  as  a  divine  revelation  in  the  college?  —  its  general  precepts 
expounded,  its  evidences  explained,  and  its  glorious  principles  of  morality  in- 
culcated. What  is  there  to  prevent  a  work,  not  sectarian,  upon  tho  general 
evidences  of  Christianity,  from  being  read  and  taught  in  the  college  by  lay 
teachers?"  And  adds  that  " all  that  we  can  gather  from  the  langnage  is, 
that "  the  testator  ' '  desired  to  exclude  sectarians  and  sectarianism  from  the 
college."  And  although  the  word  "sectarian  "  in  this  connection  is  not  specifi- 
cally defined,  yet  the  language  of  tho  decision  seems  to  directly  indicate  that 
the  generally  accepted  definition  of  the  term,  viz.,  the  teachings  or  tenets  of 
some  particular  form  of  the  faith  as  adopted  by  the  different  sects  is  tho  one 
iutended.  The  presumption  also  exists,  in  construing  a  word  found  in  a  sec- 
tion of  the  constitution,  that  such  word  is  used  with  the  meaning  ordinarily 
attached  thereto:  Weill  v.  Ketifield,  54  Cal.  Ill,  113;  Hawkins  \.  Carrol  Co., 
60  Miss.  735;  Mauley  v.  SlaU,  7  Md.  135;  People  v.  Dean,  14  Mich.  406;  and 
where  the  words  employed  are  of  common  use,  they  are  to  be  taken  in  their 
plain  and  ordinary  sense:  State  ex  reL  Roberts  v.  Weston,  4  Neb.  216;  words 
in  constitutions  must  also  be  construed  as  the  people  construed  them  at  the 
time  of  their  adoption:  Bay  City  v.  State  Treasurer,  23  Mich.  499. 

Constitutional  Provisions.  —  The  constitutions  of  twenty-three  other 
states,  in  addition  to  that  of  Illinois,  contain  provisions  prohibiting  the  pay- 
ment of  moneys,  or  any  appropriation  or  grant  for  tho  support,  benefit,  or  in 
aid  of  sectarian  schools,  etc.,  as  follows:  Alabama:  "Any  sectarian  or  denom- 
inational school":  Const.  1875;  Code  1886,  art.  13,  sec.  8;  California,  same  as 
Alabama:  Const.  1873;  Deering's  Codes,  vol.  1,  art.  9,  sec.  8;  or,  "In  aid  of  any 
religious  sect,  church,  creed,  or  sectarian  purpose,"  or  to  help  "support  or 
sustain  any  school  ....  controlled  by  any  religious  creed,  church,  or  sec- 
tarian denomination  whatever":  Id.,  art.  4,  sec.  30;  Colorado:  "Any  de- 
nominational or  sectarian  institution  or  association  ":  Const.  1876;  Oen.  Stats. 
1883,  art.  5,  sec.  34;  or,  "In  aid  of  any  church  or  sectarian  society,  or 
for  any  sectaian  purpose,  or  to  help  support  or  sustain  any  school  .... 
controlled  by  any  church  or  sectaiian  denomination  whatsoever,  .... 
to  any  church  or  for  any  sectarian  purpose":  Id.,  art.  9,  sec.  7;  Georgia: 
"Directly  or  indirectly  in  aid  of  any  church,  sect,  or  denomination 
of  religionists,  or  of  any  sectarian  institution  ":  Const.  1877;  Code 
1882,  art.  1,  sec.  14;  Indiana:  "Any  religious  or  theological  institution": 
Const.  1851;  Rev.  Stats.  1883,  art.  1,  sec.  6;  Kansas:  "No  religious 
sect  or  sects  shall  ever  control  any  part  of  tho  common-school  or  uni- 
versity funds ":  Const.  1859;  Dassler's  Compiled  Laws  1885,  art.  6,  sec.  8; 
Louisiana:  "Any  sectarian  schools":  Const.  1879;  Acts  1880,  art.  51,  sec. 
228;  Massachusetts:  "  Any  religious  sect  for  the  maintenance  exclusively  of 
its  own  school ":  Const.  1780;  Pub.  Stats.  1882,  amend.  18;  Michigan:  "Any 
religious  sect  or  society,  theological  or  religious  seminary ":  Const.  1850; 
Howell's  Stats.  1882,  art.  4,  sec.  40;  Minnesota:  "Any  religious  societies  or 
religious  or  theological  seminairies  ":  Const  1857;  Gen.  Stats.  1878,  art.  1,  sec. 
16;  or,  "Schools  wherein  the  distinctive  doctrines,  creeds,  or  tenets  of  any 
particular  Christian  or  other  religious  sect  are  promulgated  or  taught ":  Id., 
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art.  8,  sec.  3;  Mississippi:  "No  religious  sect  or  sects  shall  ever  control  any 
part  of  the  school  or  university  funds  ":  Const.  1869;  Code  1880,  art.  8,  sec. 
9;  Missouri:  "In  aid  of  any  religious  creed,  church,  or  sectarian  purpose,  or 
to  help  to  support  or  sustain  any  private  or  public  school  ....  controlled 
by  any  religious  creed,  church,  or  sectarian  denomination  whatever,  .... 
for  any  religious  creed,  church,  or  sectarian  purpose  whatever  ":  Const.  1875; 
Rev.  Stats.  1879,  art.  11,  sec.  11;  or,  "Directly  or  indirectly  in  aid  of  any 
church,  sect,  or  denomination  of  religion":  Id.,  art.  2,  sec.  7;  Nebraska: 
State  shall  not  accept  "any  grant,  conveyance,  or  bequest  ....  to  be  used 
for  sectarian  purposes":  Const.  1875;  Comp.  Stats.  1887,  art.  8,  sec.  11;  Ne- 
vada: "For  sectarian  purposes  ":  Const.  1864;  Comp.  Laws  1873,  art.  11,  sec. 
10;  New  Hampshire:  "Use  of  the  schools  or  institutions  of  any  religious 
sect  or  denomination":  Const.  1792;  Gen.  Laws  1878,  art.  2,  sec.  83;  Ohio: 
"No  religious  sect  or  sects  shall  ever  have  any  exclusive  right  to  or  control 
of  the  school  funds":  Const.  1851;  Rev.  Stats.  1880,  art.  6,  sec.  2;  Oregon: 
"Any  religious  or  theological  institution":  Const.  1857;  Hill's  Annotated 
Laws  1887,  art.  1,  sec.  5;  Pennsylvania:  "Any  sectarian  school":  Const. 
1874,  art.  10,  sec.  2;  or,  "  Any  denominational  or  sectarian  institution,  cor- 
poration, or  association  ":  Id.,  art.  3,  sec.  18;  South  Carolina,  same  as  Ohio, 
with  addition  of  words  "any  part  "after  "control  of":  Const.  1868;  Gen. 
Stats.  1882,  art.  10,  sec.  5,  amend.;  Texas:  "Any  sect  or  religious  society, 
theological  or  religious  seminary":  Const.  1876;  Rev.  Stats.  1879,  art.  1,  sec. 
7;  or,  "Any  sectarian  school":  Id.,  art.  7,  sec.  5;  Virginia:  Legislature  shall 
not  "confer  any  peculiar  privileges  or  advantages  on  any  sect  or  denomina- 
tion ":  Const.  1870;  Acts  1876-77,  art.  5,  sec.  14;  West  Virginia,  same  as 
Virginia:  Const.  1872;  Acts  1883,  art.  3,  sec.  15;  Wisconsin:  "Religious 
societies,  or  religious  or  theological  seminaries":  Const.  1848;  Rev.  Stats. 
1878,  art.  1,  sec.  18. 

In  view  of  the  above  decisions  and  constitutional  provisions,  we  conclude 
that  the  words  used  in  the  several  constitutions  in  point,  where  the  language 
does  not  expressly  so  indicate,  must  have  been  intended  by  the  people  who 
ratified  them  to  provide  against  the  promulgation  or  teaching  of  the  distinc- 
tive doctrines,  creeds,  or  tenets  of  any  particular  Christian  or  other  religious 
sect  in  schools  or  institutions  where  such  instruction  was  to  be  paid  for  out 
of  the  public  funds,  or  aided  by  such  funds  or  by  public  grants;  and  that  a 
school  or  institution  is  sectarian  when  the  doctrines  or  tenets  of  some  par- 
ticular faith,  sect,  or  religion  are  taught  to  the  exclusion  of  others;  and 
especially  so  where  a  school  or  institution  has  a  distinctive  or  strict  denom- 
inational name,  descriptive  or  indicative  of  the  fundamental  doctrines  of  the 
sect  to  which  it  belongs;  or  where  a  school  or  institution  is  under  the  exclu- 
sive control  of  a  sect  having  such  name,  and  by  a  course  of  instruction  ex- 
cluding all  others,  seeks  to  inculcate  its  tenets  alone,  it  is  then  sectarian,  and 
it  makes  no  difference  that  pupils  of  all  sects,  denominations,  and  religious 
beliefs,  or  those  of  no  belief,  are  permitted  the  advantages  of  such  school  or 
institution.     It  is  what  is  taught  that  is  the  determining  factor. 

What  CoNSTrnmoNAL  Provisions  are  SELF-EXECirriNO.  —  "A  consti- 
tutional provision  may  be  said  to  be  self -executing  if  it  supplies  a  sufficient 
rule  by  means  of  which  the  right  given  may  be  enjoyed  and  protected,  or  the 
duty  imposed  may  be  enforced;  and  it  is  not  self-executing  when  it  merely 
indicates  principles  without  laying  down  rules  by  means  of  which  those 
principles  may  be  given  the  force  of  law:"  Cooley's  Constitutional  Limita- 
tions, 5th  ed.,  sec.  83,  p.  100.  We  would  add  that  it  is  also  not  self -executing 
where  such  provision  in  express  language  requires  or  commands  legislative 
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action  to  givo  force  and  effect  to  or  to  carry  ont  the  purposes  contemplated. 
Where  a  constitutional  provision  concerning  revenue  and  taxation  contain* 
a  clause  restricting  and  limiting  taxation  for  school  purposes,  it  requires  no 
legislation  to  enforce  it,  although  such  constitution  contains  a  proviso  by 
wliich  the  prohibition  might  bo  removed  by  legislative  action,  and  a  specified 
popular  vote  increasing  the  rate  of  taxation,  since  until  the  increase  is  made  as 
proviJed,  the  constitutional  limit  prevails,  and  the  proviso  does  not  prevent 
the  restriction  from  going  into  effect  at  once:  St.  Joseph'a  Board  o/ Public  Sc/iooU 
V.  PaUen,  C2  Mo.  444.  So  the  provisions  of  a  constitution  are  self-execut- 
ing, and  therefore  require  nu  legislation  to  enforce  them,  where  it  prohibita 
the  drawing  of  money  from  the  public  treasury,  "except  in  pursuauce  of 
appropriations  made  by  law, "  such  provisions,  immediately  upon  adoption  of 
the  constitution,  become  "operative  and  effective,  not  only  prospectively, 
but  as  to  all  existing  appropriations  ":  Stale  ex  rel.  Miaaouri  Stale  Board  v. 
llolladay,  C4  Mo.  52C.  By  the  terms  of  the  Illinois  constitution  of  1870,  art. 
9,  sec.  12,  the  amount  to  which  any  county,  city,  township,  or  school  district, 
or  other  municipal  corporation,  may  become  indebted  is  limited,  and  it  is 
also  provided  therein  that  the  annual  tax  must  be  sufficient  to  pay  the  inter- 
est as  it  becomes  due,  and  the  principal  in  twenty  years,  and  it  was  deter- 
mined that  this  provision  was  self -ex  ecu  ting:  Cily  of  St.  Loxua  v.  Pet/pie,  124 
111.  G55;  citing  People  v.  Bradley,  60  Id.  390;  Kine  v.  Dtfenbaugli,  64  Id.  291; 
MUchell  V.  lUinoU  etc.  Co.,  68  Id.  286;  Law  v.  People,  87  Id.  385.  So  it  was 
decided  in  Bass  v.  Mayor  of  Nashville,  Meigs,  421,  33  Am.  Dec.  154,  that  a 
constitutional  provision  that  the  legislature  "shall  pass  laws  to  prohibit  the 
•ale  of  lottery  tickets  "  was  in  itself  a  prohibition.  So  where  the  constitution 
contains  a  positive  inhibition  against  the  legislature  passing  a  law  under 
which  an  individual's  private  property  can  bo  taken  or  damaged  for  public  us« 
without  compensation,  such  constitutional  provision  secures  the  private  rights 
of  the  individual,  and  is  self -executing.  "  It  is  a  limitation  not  only  upon  the 
rights  of  individuals  and  corporations,  but  also  upon  the  legislatures  of  the 
states  ";  and  the  court  declares  that  it  had  never  seen  it  contended  that  such 
a  clause  of  a  constitution  "  requires  legislation  to  put  it  in  force":  Johnson  v. 
CUy  of  Parkersburg,  16  W.  Va.  402;  37  Am.  Rep.  779;  People  ex  rel.  McRob- 
erta,  62  111.  38,  41.  And  a  homestead  exemption,  under  the  constitution, 
of  "every  homestead  not  exceeding  eighty  acres,"  is  self-executing,  being  so 
held  upon  the  ground  that  it  was  "intended  thereby  to  declare  the  personal 
rights  of  the  citizen, "  and  such  provision  ' '  is  legislative  iu  its  character,  and 
needs  no  legislation  to  put  it  in  force;  ....  is  not  in  form  or  substiince  a 
command  or  direction  to  the  legislature.  It  intended  to  exempt  the  home- 
■tead  as  an  accomplished  fact,  not  to  instruct  the  legislature  how  it  should 
be  done  ":  Miller  v.  Marx,  55  Ala.  322,  331,  332;  and  the  court  in  Beecher  v. 
Baldy,  7  Mich.  488,  500,  in  passing  upon  a  similar  constitutional  provision, 
says:  "  Wo  fully  admit  that  the  constitutional  provision  is  an  express  prohi- 
bition against  a  forced  sale  on  execution  of  the  homestead  which  it  describes, 
and  as  such  prohibition  that  it  needs  no  legislation  to  give  it  effect."  But 
where  such  constitutional  provision  relative  to  homestead  exemptions  is  man- 
ifestly dependent  on  subsequent  legislative  action,  it  is  not  self -executing: 
Cooley's  Constitutional  Limitations,  5th  cd.,  sec.  83,  p.  100.  A  provision  in 
a  constitution  which  declares  that  "  any  city  containing  a  population  of  more 
than  one  hundred  thousand  inhabitants  may  frame  a  charter  for  its  own  gov- 
ernment," does  not  require  legislative  action  to  enforce  it,  and  is  eelt-execut- 
ing:  People  v.  Hoge,  55  Cal.  612,  618.  So  a  clause  prohibiting  the  introduction 
of  slaves  into  a  state  as  merchandise  or  for  ssic,  on  and  after  a  certain  date. 
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does  not  require  legislative  aid  to  make  it  eflFective:  Yerger  v.  Ifains,  4 
Humph.  259.  So  a  clause  which  forbids  "  the  imposition  of  any  tax  upon  that 
portion  of  the  merchant's  capital  which  is  used  in  the  purchase  of  goods  which 
are  sold  to  non-residents  and  taken  out  of  the  state,  ....  executes  itself, 
and  must  be  obeyed  with  or  without  appropriate  legislation  on  the  subject ": 
Friedman  Bros.  v.  Matlies,  8  Heisk,  488,  499.  So  when  the  constitution 
declares  the  amount  to  be  paid  an  officer,  it  is  "an  appropriation  made 
by  law,  and  no  legislative  act  is  necessary  ":  State  ex  rel.  Roberts  v.  Weston, 
4  Neb.  216;  citing  Thomas  v.  Owens,  4  Md.  189.  But  a  constitution  which 
provides  that  "  the  privilege  of  the  debtor  to  enjoy  the  necessary  com- 
forts of  life  shall  be  recognized  by  wholesome  laws,"  is  not  self-executing, 
since  it  requires  "  the  action  of  the  law-making  power  to  give  it  vitality  ": 
Oreenx.  Aker,  11  Ind.  223;  nor  is  a  constitutional  provision  self -executing 
which,  although  it  provides  for  the  establishment  of  a  system  of  town  gov- 
ernments, yet  makes  it  the  imperative  duty  of  the  legislature  to  create  them: 
Ex  parte  Wall,  48  Cal.  279;  17  Am.  Rep.  425,  430,  431;  nor  is  a  clause  of  the 
constitution  self-executing  which  provides  that  the  capital  stock  of  corpora- 
tions ' '  shall  not  be  increased  except  in  pursuance  of  general  law, "  nor  without 
the  consent  of  stockholders  ' '  holding  the  larger  amount  in  value  of  the  stock, 
at  a  meeting  called"  upon  notice,  "as  may  be  provided  by  law,"  since  such, 
clause  requires  legislation  to  enforce  it:  Ewing  v.  OrvilU  Mining  Co.,  56  Cal.. 
649,654. 


Stoeby  V.  Stoeby. 

[125  lUJNOU,  60S.] 

Payment  of  Alimony  after  Death  of  Husband.  —  Consent  decree,  which 
provides  for  payment  of  alimony  to  divorced  wife  "  so  long  as  she  may  be 
and  remain  solo  and  unmarried,"  is  binding  upon  the  husband  during  his 
lifetime,  and  upon  his  estate  after  his  decease,  so  long  as  the  wife  remains 
unmarried,  and  especially  so  where  bond  given  to  secure  the  payment  i»- 
made  binding  upon  the  obligor,  his  heirs,  executors,  and  administrators,. 
and  a  trust  deed  to  secure  the  bond  also  recites  the  conditions  of  the  bond. 

Melville  W.  Fuller ^  and  Miller,  Lewis,  and  Judson,  for  the  ap- 
pellant. 

Trumbull,  Willits,  Robbins,  and  Trumbull,  for  the  appellee. 

W.  C.  Goudy,  for  heirs  of  Wilbur  F.  Storey,  appellees. 

Maqruder,  J.  Maria  P.  Storey  was  married  to  Wilbur  F. 
Storey  in  June,  1847,  and  lived  with  him  as  his  wife  until 
February  17,  1868.  In  a  suit  in  the  circuit  court  of  Cook 
County,  which  she  instituted  against  him  for  divorce,  she  ob- 
tained a  decree  on  February  17,  1868,  granting  her  a  divorce 
for  his  fault.  By  the  terms  of  the  decree,  and  of  a  bond  and 
trust  deed  dated  as  of  the  same  day  on  which  the  decree  ■vvas 
entered,  she  was  allowed  alimony  to  the  amount  of  two  thou- 
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sand  dollars  per  annum,  to  be  paid  to  her  quarterly,  in  install- 
ments  of  five  hundred  dollars  each. 

After  the  divorce,  Wilbur  F.  Storey  married  Eureka  C.  Sto- 
rey, his  present  widow,  and  one  of  the  appellees  in  this  case. 
He  died  on  October  27,  1884. 

The  question  to  be  decided  is,  whether  the  divorce  wife, 
Maria  P.  Storey,  the  appellant  herein,  is  still  entitled  to  re- 
ceive from  the  estate  of  Wilbur  F.  Storey  the  annual  allow- 
ance so  awarded  to  her  as  alimony,  or  whether  she  ceased  to 
be  entitled  to  the  payment  of  such  alimony  upon  the  death  of 
Wilbur  F.  Storey. 

The  rule  which  prevailed  at  common  law,  that  the  death  of 
the  husband  necessarily  and  of  itself  put  an  end  to  the  pay- 
ment of  alimony,  was  applicable  only  in  divorces  a  mensa  et 
thorOy  which  did  not  have  the  efifect  of  finally  and  forever  ter- 
minating the  marriage  relation,  but  operated  as  mere  tempo- 
rary separations,  leaving  all  the  other  marital  rights  and 
obligations  in  full  force.  In  the  case  of  such  divorces,  the  sep- 
aration was  liable  to  end  at  any  time  by  the  reconciliation  of 
the  parties,  and  even  if  no  reconciliation  took  place,  the  mar- 
riage continued  to  exist  until  it  was  dissolved  by  death. 

But  where,  as  under  the  statute  of  Illinois,  alimony  is 
awarded  upon  a  decree  of  absolute  divorce,  which  at  once  puts 
an  end  for  all  time  to  the  marriage  relation,  the  right  of  the 
divorced  wife  to  have  the  payment  of  alimony  continued  to 
her  out  of  the  estate  of  her  deceased  husband  will  depend  upon 
the  nature  and  terms  of  the  decree  allowing  alimony. 

While  it  is  true  that  husband  and  wife  cannot  lawfully  enter 
into  an  agreement  for  divorce,  yet  it  is  well  settled  that  the 
amount  of  alimony  which  the  husband  is  to  pay  to  the  wife, 
and  the  terms  of  the  payment,  and  the  length  of  time  during 
which  such  payment  is  to  continue,  may  be  all  arranged  be- 
tween them  by  consent. 

In  Buck  V.  Buck,  60  111.  242,  the  recitals  of  the  decree  showed 
that  the  whole  question  of  alimony  was  fixed  and  settled  by 
the  agreement  of  the  parties,  and  it  was  there  held  that  it  was 
competent  for  the  husband  to  consent  to  the  provisions  of  the 
decree,  and  that,  having  done  so,  he  was  bound  by  them,  and 
could  have  no  relief  against  his  own  voluntary  agreement. 
Where  the  court  has  jurisdiction  of  the  subject,  the  consent  of 
the  parties  will  authorize  it  to  enter  a  valid  decree  or  judg- 
ment in  accordance  with  their  agreement.  Where  husband 
and  wife  agree  upon  alimony,  the  court  will  embody  their 
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agreement  upon  that  subject  in  its  decree:  Stratton  v.  StrattoUy 
77  Me.  377;  52  Am.  Rep.  779;  Fletcher  v.  Holmes,  25  Ind.  458; 
Carson  v.  Murray,  3  Paige,  483;  Miller  v.  Miller,  64  Me.  484. 

The  decree  for  alimony  entered  in  the  case  at  bar  was  a 
consent  decree.  A  portion  of  its  language  is  as  follows:  "And 
the  cause  further  coming  on  to  be  heard  on  the  question  of 
alimony  and  maintenance  of  the  said  complainant,  it  is  there- 
upon, by  and  with  the  consent  of  the  said  parties  complainant 
and  defendant,  ordered,  adjudged,  and  decreed  that  the  said 
defendant,  Wilbur  F.  Storey,  do  from  henceforth  pay,  or  cause 
to  be  paid,  to  and  for  the  use  of  the  said  complainant,  for  so 
long  as  she  may  be  and  remain  sole  and  unmarried,  the  sum 
of  two  thousand  dollars  per  annum,  to  be  paid  to  her  quar- 
terly, in  installments  of  five  hundred  dollars  each,  the  first  of 
which  shall  be  payable  on  the  first  day  of  June,  A.  D.  1868, 
and  the  same  sum  every  three  months  thereafter,  during  the 
time  aforesaid,  at  such  place  or  places  in  Chicago  as  she  shall 
from  time  to  time  appoint." 

In  addition  to  the  consent  embodied  in  the  decree,  and  on 
the  same  day  on  which  the  decree  was  entered,  Wilbur  F. 
Storey  executed  to  Maria  P.  Storey  a  bond  in  the  sum  of 
fifty  thousand  dollars,  conditioned  for  the  performance  of  the 
decree  of  alimony,  in  which  bond,  after  reciting  the  terms  and 
provisions  oi  the  decree,  Mr.  Storey  uses  the  following  lan- 
guage: "Which  said  order  and  the  terms  thereof  the  said 
obligor  hath  agreed  and  doth  hereby  agree,  to  stand  to,  abide 
by,  and  perform."  It  thus  appears  that  he  made  a  written 
agreement  to  pay  appellant  two  thousand  dollars  per  annum 
in  the  manner  and  for  the  period  above  stated. 

It  is  claimed  that  the  words,  "  for  so  long  as  she  may  be 
and  remain  sole  and  unmarried,"  were  not  intended  to  indi- 
cate the  period  during  which  alimony  should  be  paid,  but 
merely  to  designate  the  time,  during  the  life  of  Storey,  when 
he  should  cease  to  pay  the  alimony.  We  do  not  think  that 
this  is  the  proper  construction  to  place  upon  the  words  thus 
quoted.  If  appellant  had  married  while  her  divorced  husband 
was  alive,  the  law  would  have  put  an  end  to  any  further  obli- 
gation on  his  part  to  pay  her  alimony:  Stillman  v.  Stillman, 
99  111.  196;  39  Am.  Rep.  21. 

We  think  that  the  words  in  question  are  to  be  interpreted 
according  to  their  natural  sense  and  meaning.  Their  natural 
meaning  is,  that  alimony  shall  be  paid  for  so  long  a  time  as 
Mrs.  Storey  shall  remain  unmarried,  whether  before  or  after 


420  Stokby  v.  Storey.  [Illinois, 

her  husband's  death.  This  construction  receives  support  from 
the  language  subsequently  employed,  wherein  it  is  ordered 
that  "the  same  sum"  shall  be  paid  "every  three  months 
thereafter  during  the  time  aforesaid."  The  words  "during 
the  time  aforesaid "  designate  a  continuous  period  during 
which  payment  is  to  be  made,  and  not  a  mere  limit  at  which 
payment  is  to  cease. 

We  do  not,  however,  wish  to  be  understood  as  resting  the 
conclusion  announced  in  this  opinion  solely  and  entirely  upon 
the  considerations  thus  far  presented,  but  upon  such  consid- 
erations in  connection  with  and  supported  by  the  views  here- 
inafter set  forth. 

It  is  urged  by  counsel  for  appellees  that  the  decree  in  this 
case  merely  directs  Storey  to  pay  the  two  thousand  dollars, 
but  nowhere  intimates  that  such  payment  is  to  be  made  by 
his  estate  or  his  representatives  after  his  death,  and,  in  sup- 
port of  the  position  that  where  no  intention  to  bind  the  heirs 
is  apparent  from  the  decree  itself  the  obligation  to  pay  ali- 
mony ceases  at  the  death  of  tbj  husband,  reference  is  made 
to  the  case  of  Lennahan  v.  O^Keefe,  107  111.  620.  In  that 
case,  the  decree  was  not  based  upon  the  agreement  of  the  par- 
ties, but,  by  its  terms,  alimony  was  to  be  paid  in  installments 
"  until  the  further  order  of  the  court."  The  right  of  revision 
was  expressly  reserved,  and  there  was  an  absence  of  language 
showing  any  intention  to  bind  the  heirs.  Here,  however, 
there  is  evidence  of  an  intention  to  bind  the  heirs. 

The  decree  for  alimony  in  this  case  further  orders  "  that 
said  sums  of  money  shall  be  and  they  are  hereby  declared  to 
be  a  lien  upon  the  following  premises  and  lands,  but  upon 
none  other,  situated  in  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois  (to  wit,  part  of  lots  1  and  2  in  block  57 
in  the  original  town  of  Chicago),  and  that  for  the  better  giv- 
ing notice  of  said  lien  and  the  security  of  the  payment  of  the 
said  alimony  and  the  performance  of  all  the  requirements  of 
this  decree,  the  said  defendant  execute  and  deliver  a  mort- 
gage or  trust  deed  of  said  land  and  premises  to  Sydney  Myers 
in  trust  for  said  Maria  P.  Storey,  in  proper  form";  and  further, 
that  he  shall  pay  all  taxes  and  assessments  against  said 
premises,  and  shall  keep  the  rents  of  the  buildings  on  said 
premises  insured  to  the  amount  of  two  thousand  dollars  per 
annum  for  her  benefit. 

A  trust  deed  dated  February  17,  1868,  was  executed  by 
Storey  to  Myers,  as  trustee,  in  accordance  with  the  directions 
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of  the  decree.  This  trust  deed  recites  on  its  face  that  it  was 
given  to  secure  the  bond  above  mentioned,  and  fully  sets  forth 
all  the  terms  and  conditions  of  said  bond.  The  decree,  the 
bond,  and  the  trust  deed,  which  all  bear  the  same  date,  must 
be  regarded  as  one  transaction,  and  must  be  construed  together 
in  determining  the  intention  of  the  parties  in  making  their 
agreement  for  alimony.  "  It  is  always  allowable  to  look  to  the 
interpretation  the  contracting  parties  place  on  their  agreement, 
either  contemporaneously  or  in  its  performance,  for  assistance 
in  ascertaining  its  true  meaning.  No  extrinsic  aid  can  be 
more  valuable":  Vermont  Street  M.  E.  Church  v.  Br ose,  104 
111.  206. 

Looking  at  the  terms  of  the  bond,  which  is  in  the  penal  sum 
of  fifty  thousand  dollars,  we  find  Mr.  Storey,  the  obligor,  using 
the  following  language:  "I  bind  myself,  my  heirs,  executors, 
and  administrators,"  for  the  payment  of  said  sum.  In  another 
part  of  the  bond,  after  agreeing  to  insure  the  rents  of  the  buildr 
ings  on  the  property  and  to  assign  the  policies  to  Mrs.  Storey, 
the  obligor  uses  this  language:  "  Such  insurance  to  be  kept 
up  as  long  as  the  said  sum  of  two  thousand  dollars  per  annum 
shall  be  payable  as  provided  in  said  decree;  and  the  duty  of 
keeping  up  said  insurance  shall  be  binding  upon  the  heirs, 
executors,  and  administrators  of  the  said  Wilbur  F.  Storey, 
and  the  grantees  and  assigns  of  said  premises." 

This  language  of  the  bond  is  Mr.  Storey's  own  interpretation 
of  the  words,  "  for  so  long  as  she  may  be  and  remain  sole  and 
unmarried,"  as  used  in  the  decree.  If  those  words  did  not 
contemplate  that  Mrs.  Storey  was  to  have  her  alimony  after 
her  husband's  death,  provided  she  then  continued  to  be  sole 
and  unmarried,  it  was  absurd  to  make  the  duty  of  keeping  up 
the  insurance  for  her  benefit  binding  upon  his  "  heirs,  execu- 
tors, and  administrators." 

Looking  at  the  terms  of  the  trust  deed  executed  by  Mr. 
Storey,  as  party  of  the  first  part  thereto,  we  find  that  power 
is  therein  given  to  the  trustee  or  his  successor  to  sell  the  prem- 
ises upon  default  in  the  performance  of  any  of  the  agreements 
therein  contained  "  on  the  part  of  said  party  of  the  first  part, 
hia  heirs,  executors,  administrators,  or  assigns."  The  trust 
deed  also  contains  the  following  language:  "  Provided,  how- 
ever, that  said  party  of  the  first  part,  his  heirs  and  assigni, 
may  hold  and  enjoy  said  premises  until  default  shall  be  made 
by  him  or  them  in  the  premises;  ....  and  it  is  hereby  .... 
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agreed  by  eaid  grantor  ....  for  himself,  his  heirs  and  assigns, 
that  in  case  said  trustee  ....  shall  die,  ....  it  shall  .... 
be  lawful  for  the  judge,  etc.,  ....  with  notice  to  said  Wilbur 
F.  Storey,  his  heirs  or  assigns,  to  appoint  some  other  person," 
etc. 

It  is  apparent,  from  the  phraseology  thus  quoted,  that  the 
agreement  for  the  payment  of  appellant's  alimony  was  to  be 
binding  not  only  upon  Mr.  Storey  in  his  lifetime,  but  upon  his 
estate  after  his  death,  so  long  as  she  continued  to  remain  un- 
married. Furthermore,  in  August,  1882,  Wilbur  F.  Storey 
conveyed  the  above  premises  to  one  Adams,  who  executed  a 
note  for  thirty  thousand  dollars,  and  a  trust  deed  to  Lambert 
Tree  to  secure  the  same;  and  in  such  note  and  trust  deed,  it 
was  agreed  between  Adams  and  Storey  that,  in  case  the  latter, 
"  his  heirs,  executors,  administrators,  or  assigns,"  should  fail 
to  make  the  payments  specified  in  Mrs.  Storey's  bond,  it  should 
be  lawful  for  Adams,  his  heirs,  etc.,  to  make  the  same  in 
order  to  keep  the  premises  from  being  sold  under  the  encum- 
brance. 

Authority  is  not  wanting  to  show  that  a  husband  may  make 
an  agreement  for  the  payment  of  alimony  to  his  wife  during 
her  life:  Canon  v.  Murray,  supra;  and  that  he  may  make 
such  an  agreement  binding  upon  his  administrator:  Miller  v. 
Miller,  supra. 

Under  certain  circumstances,  as  where  the  wife  owns  prop- 
erty at  the  time  of  her  marriage,  or  has  aided  her  husband  by 
her  own  exertions  in  acquiring  his  estate,  it  has  been  held 
that  she  may  receive  as  alimony  a  certain  sum  of  money  or  a 
certain  amount  of  property  in  gross  to  be  kept  and  retained  by 
her  as  her  own:   Von  Glahn  v.  Von  Glahn,  46  111.  134. 

Here  the  equities  in  appellant's  favor  appeal  strongly  against 
the  withdrawal  of  the  support  provided  for  her  by  the  agree- 
ment of  her  husband.  She  was  the  wife  of  his  youth,  and  lived 
with  him  twenty  years  or  more,  and  bore  him  one  child.  By 
her  and  his  joint  exertions  the  value  of  his  fortune  had  reached 
nearly  a  half  million  of  dollars  at  the  time  of  the  divorce. 

We  are  of  the  opinion  that  the  annual  allowance  of  two 
thousand  dollars  to  be  paid  according  to  the  provisions  of  the 
decree  of  February  17,  1868,  as  above  set  forth,  should  be  con- 
tinued to  the  appellant  so  long  as  she  remains  sole  and  un- 
married. 

The  decrees  of  the  appellate  and  circuit  courts  are  reversed, 
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and  the  cause  is  remanded  to  the  circuit  court,  with  directions 
to  proceed  in  accordance  with  the  views  herein  expressed. 


Allowance  of  Alimoitt  to  Divobc£D  Wifb  for  Lifb  subaists  against 
the  estate  of  the  husband  after  his  death :  Stratton  v.  Stratton,  52  Am.  Eep.  779. 


Butler  v.  People. 

[126  Illinois,  641.  J 
Oira  Who  in  Attempt  to  Kill  One  Person  by  Mistake  Kills  Anotheb 
IS  Guilty  of  Murder  or  Manslaughter;  but  where  two  parties  as- 
sault a  third,  who  in  the  attempt  to  shoot  them  kills  another  by  mistake, 
the  assaulting  parties  are  not  guilty  of  or  responsible  for  such  killing, 
where  there  was  nothing  in  the  character  of  the  assault  which  would 
justify  a  prudent  man  in  resorting  to  a  revolver,  and  there  was  no  con- 
cert of  action,  and  no  common  design  or  purpose  between  them  and  the 
assaulted  party. 

The  defendants  William  Butler  and  Franklin  Butler  were 
found  guilty  of  manslaughter  and  sentenced  to  imprisonment, 
and  the  case  was  brought  to  this  court  by  writ  of  error.  The 
facts  were  substantially  these:  The  defendants  were  present 
at  a  horse-fair,  with  others,  including  the  deceased  and  one 
Conrey,  the  village  marshal.  While  making  some  disturbance 
the  marshal  requested  them  to  keep  quiet,  and  upon  their  re- 
fusal attempted  to  arrest  William  Butler,  who  resisted  and 
was  aided  by  Franklin  Butler.  The  by-standers  interfered  to 
prevent  the  fighting,  when  the  marshal  then  fired  his  revolver, 
killing  John  Butler,  who  was  merely  standing  by,  and  was  not 
connected  with  the  assault  or  subsequent  fight.  The  following 
instruction  was  given  by  the  court:  "  18.  If  the  jury  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ants, or  any  of  them,  willfully  disturbed  the  peace  and  quiet 
of  any  neighborhood  in  the  village  of  Prairie  City  by  loud  or 
unusual  noises,  or  by  tumultuous  or  ofiensive  carriage,  and 
that  they  did  so  for  the  purpose  or  with  the  expectation  that 
the  witness  Conrey  would  attempt  to  arrest  them  therefor,  and 
that  said  Conrey  was  then  and  there  an  acting  village  constable 
or  marshal  in  said  Prairie  City,  and  that  such  defendants  or 
defendant  then  knew  that  fact,  and  that  said  Conrey  thereupon 
undertook  to  arrest  them,  or  any  one  of  them  who  may  have 
created  such  disturbance,  if  any  of  them  did,  and  they  resisted 
such  arrest  and  assaulted  and  beat  said  Conrey,  and  were 
actually,  or  as  it  would  appear  to  a  reasonable  and  prudent 
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man  under  the  same  circumstances,  about  to  inflict  on  him 
great  bodily  harm,  and  said  Conrey  in  order  to  protect  him- 
self from  receiving  such  harm,  and  in  his  necessary  or  ap- 
parently necessary  self-defense  fired  his  pistol,  and  that  the 
ball  from  said  pistol  by  accident  hit  and  killed  the  deceased, 
John  Butler,  then  the  defendants,  or  such  of  them,  if  any,  as 
aided  or  assisted  or  encouraged  such  assault  and  beating,  if 
any 'there  was,  would  be  guilty  of  killing  said  John  Butler." 

Neece  and  Sorij  and  James  M.  Blazer^  for  the  plaintifls  in 
■error. 

H.  C.  Agnew,  state  attorney^  and  Tunnicliff  and  Tunnicliff, 
for  the  people. 

Craig,  C.  J.  It  may  be  regarded  as  a  well-settled  principle 
of  law,  that  a  man  will  be  held  guilty  of  murder  or  man- 
«laughter  who  in  the  attempt  to  kill  one  person  by  mistake 
kills  a  third  person,  although  there  is  no  intent  or  design  to 
kill  such  third  person.  So,  also,  where  a  number  of  persona 
conspire  together  to  do  an  unlawful  act,  and  in  the  prosecu- 
tion of  the  common  design  a  person  is  killed,  all  will  be  guilty 
of  murder.  Wharton  (vol.  2,  sec.  998)  says:  "If  the  unlawful 
^ct  was  a  trespass,  the  murder,  to  affect  all,  must  be  done  in 
the  prosecution  of  the  design.  If  the  unlawful  act  be  a  felony, 
it  will  be  murder  in  all,  although  the  death  happened  col- 
laterally, or  beside  the  principal  design."  Russell  on  Crimes 
(vol.  1,  page  540)  says:  ''  Where  divers  persons  resolve,  gen- 
erally, to  resist  all  opposers  in  the  commission  of  any  breach 
of  the  peace,  and  to  execute  it  in  such  a  manner  as  naturally 
tends  to  raise  tumults  and  affrays,  as  by  committing  a  violent 
desseisin  with  great  numbers  of  people,  or  going  to  beat  a  man, 
or  rob  a  park,  or  standing  in  opposition  to  the  sheriff's  posse, 
Ihey  must,  when  they  engage  in  such  bold  disturbances  of  the 
public  peace,  at  their  peril  abide  the  event  of  their  actions, 
and  therefore,  if  in  doing  any  of  these  acts  they  happen  to 
kill  a  man,  they  are  all  guilty  of  murder."  In  1  Hale's  Pleas 
of  the  Crown,  441,  the  doctrine  is  stated  thus:  "If  divers  per- 
sons come  in  one  company  to  do  an  unlawful  thing,  as  to  kill, 
rob,  or  beat  a  man,  or  commit  a  riot,  or  to  do  any  other  tres- 
pass, and  one  of  them  in  doing  thereof  kill  a  man,  this  may 
be  adjudged  murder  in  them  all  that  are  present  of  that  party 
abetting  him  and  consenting  to  the  act,  or  ready  to  aid  him, 
-although  they  did  but  look  on." 
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No  person  can  be  held  responsible  for  a  homicide  unless  the 
act  was  either  actually  or  constructively  committed  by  him; 
and  in  order  to  be  his  act,  it  must  be  committed  by  his  hand, 
or  by  some  one  acting  in  concert  with  him,  or  in  furtherance 
of  a  common  design  or  purpose.  Where  the  criminal  Uability 
arises  from  the  act  of  another,  it  must  appear  that  the  act  was 
done  in  furtherance  of  the  common  design,  or  in  prosecution 
of  the  common  purpose  for  which  the  parties  were  assembled 
or  combined  together,  otherwise  a  person  might  be  convicted  of 
a  crime  to  the  commission  of  which  he  never  assented,  which 
could  not  be  done  upon  any  principle  of  justice.  The  two  de- 
fendants, William  and  Franklin  Butler,  in  making  an  assault 
upon  Conrey,  were  guilty  of  a  breach  of  the  peace,  and  if,  while 
engaged  in  the  encounter,  either  one  had  fired  the  shot  which 
killed  the  deceased,  both  would  have  been  guilty  of  the  crime, 
although  they  had  no  design  or  intention  to  injure  or  kill  the 
deceased.  That,  howeter,  is  not  the  question  presented  by  this 
record.  Here,  under  the  instructions  of  the  court,  the  two  de- 
fendants are  held  responsible  for  the  shooting  done  by  Conrey, 
although  there  was  no  concert  of  action  whatever  between  him 
and  them.  There  was  no  common  design  or  purpose  existing 
between  the  two  defendants  and  Conrey.  They  had  not  as- 
sembled or  come  together  for  the  commission  of  any  unlawful 
act.  They  were  enemies,  —  belonged  to  opposite  factions;  and 
we  know  of  no  principle  upon  which  it  can  be  held  that  the 
defendants  are  liable  for  an  act  of  Conrey.  It  is  true,  the 
defendants  assaulted  Conrey,  and  struck  him  with  their  fists; 
but  his  life  was  not  in  peril,  nor  was  he  in  danger  of  sufiering 
great  bodily  harm.  There  was,  therefore,  nothing  in  the  char- 
acter of  the  assault  which  could  justify  a  prudent  man  in  re- 
sorting to  a  revolver.  But  suppose  there  was,  we  know  of  no 
well-settled  rule  of  law  which  would  hold  the  defendants  lia- 
ble for  the  acts  of  Conrey.  They  would  be  responsible  for  what 
they  did  themselves,  and  such  consequences  as  might  naturally 
flow  from  their  acts  and  conduct;  but  they  never  advised,  en- 
couraged, or  assented  to  the  acts  of  Conrey,  nor  did  they  com- 
bine with  him  to  do  any  unlawful  act,  nor  did  they,  in  any 
manner,  assent  to  anything  he  did,  and  hence  they  could  not 
be  responsible  for  his  conduct  towards  the  deceased. 

It  would  be  a  strange  rule  of  law,  indeed,  to  hold  a  man 
liable  for  a  crime  which  he  did  not  commit,  which  he  did  not 
advise,  and  which  was  committed  without  his  knowledge  or 
assent,  express  or  implied;  and  yet,  if  the  conviction  in  this 
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ease  is  to  be  Bustained,  it  can  only  be  done  by  the  sanction  of 
Buch  a  doctrine.  Commonwealth  v.  Campbell^  7  Allen,  641,  83 
Am.  Dec.  705,  is  a  case  in  point.  It  was  there  held  that  a 
rioter  cannot  be  held  guilty  of  murder  or  manslaughter  by  rea- 
son of  the  accidental  killing  of  an  innocent  person  by  those 
who  are  engaged  in  suppressing  the  riot.  The  rule  announced 
in  the  case  is  approved  by  Bishop  on  Criminal  Law,  vol.  1, 
sec.  637. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


One  mat  be  Ouiltt  of  Weoro  Which  He  did  not  Specifically  In- 
tend if  it  came  naturally  or  even  accidentally  through  some  other  8peci6c 
or  a  general  evil  purpose:  Spies  v.  People,  122  IlL  I;  3  Am.  St.  Rep.  320. 

One  Who,  in  Unscockssful  Attempt  to  Commit  Suicide,  Accidentally 
Kills  Another,  who  is  trying  to  prevent  it,  is  guilty  of  criminal  homicide: 
CommoroDeaUh  ▼.  Mink,  123  Mass.  422;  25  Am.  Rep.  109.  And  see  StaU  v. 
Emory,  78  Mo.  77;  47  Am.  Rep.  92;  RoberUon  v.  State,  2  Lea,  239;  31  Am. 
Rep.  602;  State  v.  Hardie,  47  Iowa,  647;  29  Am.  R«p.  496;  Wcuhington  v. 
State,  60  Ala.  10;  81  Am.  Rep.  28;  Moynikan  r.  States  70  Ind.  126;  36  Am. 
Rep.  178. 
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Baker  v.  State. 

[25  Texas  Appbals,  L] 

Abson.  —  iKDioncKNT  u  SUFFICIENT  which  charges  in  first  count  that  de- 
fendant burned  his  own  house,  the  said  house  being  at  the  time  insured; 
and  in  the  second  count  that  he  burned  his  own  house,  thereby  endanger- 
ing  the  safety  of  houses  belonging  to  other  persoiis.  It  ia  unnecessary, 
in  such  case,  to  allege  the  amount  of  the  insurance  upon  the  house,  the 
company  in  which  it  was  insured,  or  other  facts  iu  relation  to  the  insur- 
ance, nor  who  owned  the  houses  which  were  endangered  by  the  burning 
of  defendant's  house. 

The  Locus  in  Quo  of  a  House  Burned  is  Sufficiently  Alleqed  where 
it  is  set  forth  as  "  a  certain  house  then  and  there  owned  by  him  the  said  " 
defendant,  the  words  "then  and  there  "  referring  to  a  time  and  county 
previously  stated. 

pKAcncE  —  Instkuctions.  —  State  may  be  Required  to  Elect  upon 
Which  Count  of  an  Indictment  It  will  Claim  Conviction,  only 
WHEN  distinct  felonies  not  of  the  same  character  are  charged  in  different 
counts  in  the  same  indictment.  But  where  there  are  two  counts,  and 
the  state  itself  elects  upon  which  to  proceed,  and  the  court  sanctions 
such  election,  that  count  alone  should  be  submitted  to  the  jury,  who 
should  be  instructed  that  they  could  not  consider  and  could  not  convict 
on  the  other  count. 

Voluntary  Statements  are  Inadmissible  as  Inculpatory  Evidence 
AGAINST  Accused  when  Made  by  Him  under  Arrest,  without  beino 
First  Cautioned  that  any  statement  he  made  might  be  used  in  evidence 
against  him.  The  fact  that  a  few  hours  prior  to  making  such  statements 
the  magistrate  before  whom  the  charge  was  being  investigated  cautioned 
him  that  a  voluntary  statement,  if  made,  might  be  used  in  evidence 
■gainst  him,  does  not  dispense  with  a  caution  with  respect  to  statements 
tabsequently  made  on  another  occasion  to  another  party,  and  under  en- 
tirely different  circumstances. 

4!a 
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Woods  and  Smith,  Brown,  OunteVy  and  Oilbert,  and  Pa^co  and 
Russell,  for  the  appellant. 

W,  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLSON,  J.  There  are  two  counts  in  the  indictment;  the 
first  charging  that  the  defendant  burned  hia  own  house,  the 
said  house  being  at  the  time  insured;  the  second  charged  that 
he  burned  his  own  house,  thereby  endangering  the  safety  of 
houses  belonging  to  other  persons.  We  are  of  the  opinion 
that  the  indictment  is  substantially  suflScient  in  both  its 
counts,  and  that  the  defendant's  exceptions  thereto,  and  his 
motion  in  arrest  of  judgment,  were  properly  overruled.  The 
locus  in  quo  of  the  house  burned  is  alleged  suflBciently,  the 
allegation  being  "a  certain  house  then  and  there  occupied, 
owned,  and  controlled  by  him,  the  said  Baker,"  the  words 
"  then  and  there  "  referring  to  the  time  and  county  previously 
stated.  It  was  unnecessary  to  allege  the  amount  of  the  insur- 
ance upon  the  house,  the  company  in  which  it  was  insured,  or 
other  facts  in  relation  to  the  insurance.  It  was  only  necessary 
to  allege  that,  at  the  time  the  house  was  burned,  it  was  insured. 
That  portion  of  the  first  count  in  the  indictment  which  states 
that  "  the  amount  of  said  insurance,  and  a  further  description 
of  which  is  to  the  grand  jurors  unknown,"  is  surplusage,  and 
should  have  been  treated  as  immaterial,  and  wholly  disre- 
garded on  the  trial. 

With  respect  to  the  second  count,  we  do  not  think  it  was 
essential  to  allege  who  owned  the  houses  which  were  endan- 
gered by  the  burning  of  defendant's  house.  Such  an  allega- 
tion is  usual  and  proper,  but  not  absolutely  essential,  as  it  is 
immaterial  who  owned  the  houses  so  endangered,  if  they  were 
owned  by  other  persons  than  the  defendant. 

We  learn,  from  a  statement  made  in  the  charge  of  the  court, 
that  the  county  attorney  elected  to  try  the  defendant  upon  the 
first  count  in  the  indictment.  This  is  all  the  information 
afibrded  by  the  record  as  to  the  election.  There  is  no  notice 
of  it  taken  in  the  judgment  entry,  or  in  any  other  entry  in  the 
case.  We  must  presume,  therefore,  from  the  statement  made 
in  the  charge  of  the  court,  that  the  state  voluntarily  aban- 
doned and  dismissed  the  second  count.  It  does  not  appear 
that  such  election  was  required  by  the  court,  nor  do  we  think 
it  could  properly  have  been  required.  It  is  only  when  distinct 
felonies,  not  of  the  same  character,  are  charged  in  diflFerent 
counts  in  the  same  indictment  that  the  state  may  be  required 
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to  elect  upon  which  count  it  will  claim  a  conviction:  Lunn  v. 
State,  44  Tex.  85;  Boles  v.  State,  13  Tex.  App.  650;  Chester  v. 
State,  23  Id.  577.  In  this  case  the  same  felony  is  charged  in 
each  count. 

But  the  state  having  elected  to  try  the  defendant  upon  the 
first  count,  and  the  court  having  sanctioned  such  election,  that 
count  alone  should  have  been  submitted  to  the  jury,  and  the 
jury  should  have  been  explicitly  instructed  that  they  could 
not  consider  and  could  not  convict  upon  the  second  count.  In 
defining  arson,  the  learned  judge,  in  his  charge  to  the  jury, 
embraced  both  counts  in  the  indictment;  that  is,  burning  an 
insured  house,  and  burning  a  house  the  burning  of  which 
endangered  other  houses  not  belonging  to  defendant.  That 
portion  of  the  charge  which  embraced  the  arson  charged  in 
the  second  count  is  erroneous,  because  it  is  not  the  law  appli- 
cable to  the  case,  and  because  it  submitted  to  the  jury  an  issue 
not  in  the  case.  This  error  in  the  charge,  not  having  been 
excepted  to,  would  not  be  reversible  error  unless  it  was  calcu- 
lated to  injure  the  rights  of  the  defendant,  and  whether  the 
error  is  of  that  character  we  do  not  determine,  as  it  is  unneces- 
sary that  we  should  do,  there  being  another  error  for  which 
the  judgment  must  be  set  aside. 

We  are  of  the  opinion  that  the  court  erred  in  admitting  the 
testimony  of  the  witness  Pelfry,  detailing  a  conversation  which 
the  defendant  had  with  him  at  a  time  when  the  defendant 
was  under  arrest.  This  testimony  was  evidentl}'  introduced 
by  the  state  as  inculpatory;  as  a  circumstance  tending  to 
prove  defendant's  guilt;  as  a  quasi  confession  of  guilt.  If 
not  introduced  for  this  purpose,  it  was  wholly  irrelevent,  and 
should  for  that  reason  have  been  rejected. 

If  introduced  as  inculpatory  evidence,  it  was  inadmi8si])le, 
because  the  statements  were  made  by  the  defendant  while  he 
was  under  arrest,  and  without  being  first  cautioned  that  any 
statement  he  made  might  be  used  in  evidence  against  him. 
The  fact  that,  a  few  hours  prior  to  the  time  of  making  said 
statements,  he  had  been  cautioned  by  the  magistrate  before 
whom  the  charge  against  him  was  being  investigated,  that  a 
voluntary  statement,  if  he  should  make  one,  might  be  used 
in  evidence  against  him,  does  not,  we  think,  dispense  with  a 
caution  with  respect  to  statements  subsequently  made,  on 
another  occasion,  to  another  party,  and  under  entirely  differ- 
ent circumstances.  The  caution  given  him  by  the  magistrate 
related  alone  to  a  voluntary  statement, —  a  judicial  proceed- 
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ing  in  the  preeence  of  the  court, — a  written  statement,  to  be 
signed  by  the  defendant.  It  would  be  stretching  the  rule  too 
much,  we  think,  to  apply  a  caution  made  under  such  circum- 
stances to  any  and  all  statements  made  by  the  defendant  on 
subsequent  occasions. 

We  do  not  agree  to  the  rule  as  stated  in  Barnes  v.  State,  36 
Tex.  356,  that  the  caution  must  immediately  precede  the  con- 
fession. That  rule,  we  think,  is  too  extreme,  and  in  the  sub- 
sequent case  of  Maddox  v.  State,  41  Id.  205,  it  was  not  strictly 
adhered  to.  We  think  the  true  rule  is,  that  if  the  defendant 
was  properly  cautioned  that  statements  made  by  him  might 
be  used  in  evidence  against  him,  and  he  thereafter,  within  a 
reasonable  time,  made  statements  reasonably  coming  within 
the  scope  of  the  caution  given  him,  such  statements  would  be 
admissible  against  him. 

But  we  do  not  think  the  statements  made  by  the  defendant 
in  this  instance  come  within  this  rule.  They  are  not  statements 
reasonably  embraced  within  the  caution  given  the  defendant 
by  the  magistrate,  for  that  caution  was  limited  to  a  voluntary 
statement,  and  was  not  intended  to,  and  could  not,  we  think, 
apply  to  any  other  statement.  This  is  a  new  question,  as  far 
as  we  are  aware,  and  we  have  been  unable  to  find  any  author- 
ity which  has  aided  us  in  reaching  a  conclusion  upon  it.  The 
conclusion  we  have  arrived  at  is  based  alone  upon  what  we 
conceive  to  be  the  spirit  of  the  law  regulating  the  admissibil- 
ity in  evidence  of  confessions.  Confessions  of  persons  in  con- 
finement, or  in  the  custody  of  an  oflBcer,  are  only  admissible 
under  the  conditions  prescribed  in  the  statute,  and  the  caution 
required  in  the  case  of  a  voluntary  statement  is  a  distinct 
caution  from  that  required  in  the  case  of  other  confessions, 
and  is  applicable  alone  to  the  statements  made  before  the 
magistrate,  reduced  to  writing,  and  signed  by  the  defendant: 
Code  Crim.  Proc,  art.  750. 

Otlier  errors  assigned  and  presented  in  the  brief  and  argu- 
ment of  counsel  for  defendant  have  received  our  attention;  but 
we  are  of  the  opinion  that  the  only  material  errors  are  those 
whicli  we  have  discussed,  and  because  of  the  last  named 
of  which,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded.   

Ar-son,  Sutficikncy  of  Indictments  fob:  State  v.  TooU,  29  Conn.  342; 
76  Am.  Dec.  602;  KeUenbeck  v.  State,  10  Md.  431;  69  Am.  Dec.  166;  Mary  v. 
State,  24  Ark.  44;  81  Am.  Dec.  60,  and  note  67-69;  State  v.  OaUor,  71  N.  0. 
88;  17  Am.  Rep.  3;  indictment  charging  as  a  single  act  the  burning  of  mt- 
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eral  honsea  charges  but  one  offense,  and  is  not  bad  for  duplicity:  Woodford 
V.  People,  C2  N.  Y.  117;  20  Am.  Rep.  464. 

Confessions,  when  Admissible  as  Voluntary,  —  Carr  v.  State,  24  Tex. 
App.  562;  5  Am.  St.  Rep.  905,  and  note  908;  Biacoe  v.  State,  67  Md.  6;  Pat- 
cal  V.  Skite,  11  Ga.  596;  People  v.  Yeaton,  75  Cal.  415;  State  v.  Ellis,  97  N.  0. 
447,  —  are  presumed  to  have  been  voluntarily  made,  in  the  absence  of  all  evi- 
dence: People  V.  Barker,  GO  Mich.  277;  1  Am.  St.  Rep.  501;  but  see  Amos  ▼. 
State,  83  Ala.  1;  3  Am.  St.  Rep.  682. 

Election,  whkn  Compelled:  State  r.  NelsoUf  14  Rich.  169;  94  Am.  Deo. 
130. 
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MiTRDER.  —  Evidence  is  Admissible  to  Show  Motive,  Hostiutt,  In- 
terest, or  Bias  of  Witness  toward  Accused,  as  that  witness  had 
had  some  difficulty  with  the  accused  the  night  preceding  the  shooting, 
and  had  followed  accused,  threatening  to  see  him  again  and  shoot  him. 

Murder  —  Explanatory  Statements  of  Accused  as  Evidence.  —  Where 
prosecution  proves  by  certain  witnesses  the  statements  accused  had 
made  to  them,  the  defense  is  entitled  to  prove  what  statements  he  had 
made  to  another,  in  order  to  explain  the  statements  made  to  the  wit- 
nesses for  the  prosecution,  under  the  statutory  rule  that  "  when  a  de- 
tailed act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  or  writing  which  is  necessary  to  make  it 
fully  understood,  or  to  explain  the  same,  may  also  be  given  in  evi- 
dence": Texas  Code  Crim.  Proc,  art.  751. 

Accused  is  Guilty  of  Murder  if  the  killing  is  consequent  upon  a  difficulty 
between  him  and  the  deceased,  no  matter  which  provoked  it,  and  there 
had  been  an  enmity  between  the  parties  for  some  months,  and  accused 
had  made  serious  threats  against  the  deceased,  which  had  been  com- 
municated to  him,  and  he  was  anticipating  trouble  with  accused  when 
he  should  meet  him,  and  was  prepared  therefor,  and  under  these  cir- 
cumstances both  parties  had  determined  to  bring  on  a  difficulty  when 
they  should  meet,  in  which  the  one  intended  to  kill  the  other,  or  inflict 
serious  bodily  injury,  which  might  result  in  death. 

Killing  is  Manslaughter  only  if  accused  did  not  intend  to  provoke  a 
difficulty  with  deceased,  but  sought  an  interview  with  him  solely  to 
obtain  payment  of  a  claim,  and  a  difficulty  ensued,  in  which  accused,  on 
account  of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  him  in 
heat  of  passion  engendered  by  the  present  abuse,  taken  in  connection 
with  the  previous  wrongs  done  him  by  deceased,  and  the  circumstances, 
all  combined,  were  of  such  a  character  as  to  produce  cause  adequate  to 
render  the  mind  incapable  of  cool  reflection. 

Instruction.  —  Killing  is  Manslaughter  only  if  accused  sought  inter- 
view with  deceased  with  no  hostile  intentions,  and  deceased  became  en- 
raged, and  committed  an  assault  upon  defendant,  which  inflicted  pain  or 
bloodshed,  and  under  the  passion  thus  engendered  accused  shot  and 
killed  deceMed;  and  an  instruction  is  radically  defective  which  doea  not 
preMnt  thia  phase  of  the  law  in  affirmative  terms. 
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KiLLnta  IS  JusnnABLE  on  Ground  of  Nkcessart  SsLr-DEncifsB  if  ac> 
cused  songht  an  interview  with  deceased  with  no  hostile  intentions,  but 
solely  to  demand  settlement  and  payment  of  a  claim,  and  deceased 
became  angry  and  a  wordy  altercation  ensued,  during  which  deceased 
drew  his  pistol,  and  assaulted  accused  in  such  a  manner  as  to  create  in 
the  latter's  mind  a  reasonable  apprehension  of  death  or  serious  bodily 
injury,  and,  acting  upon  such  reasonable  apprehension,  accused  fired 
the  fatal  shot 

Appeal  from  conviction  of  murder  in  the  second  degree. 
The  facts  sufficiently  appear  in  the  opinion. 

Poindexter  and  Paddleford,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WniTE,  P.  J.  This  appeal  is  from  a  judgment  of  conviction 
for  murder  in  the  second  degree.  Twenty  errors  are  assigned  for 
reversal,  and  they  relate, —  1.  To  the  exclusion  of  evidence; 
2.  To  errors  in  the  charge  of  the  court  to  the  jury;  3.  To  the 
refusal  of  special  requested  instructions  in  hehalf  of  defend- 
ant; 4.  To  the  insufficiency  of  the  evidence  to  support  the 
verdict;  and  5.  To  the  overruling  of  defendant's  motion  for  a 
new  trial.  We  do  not  propose  to  discuss  all  these  assigned 
errors,  but  will  select  those  which  are,  in  our  opinion,  the  most 
important. 

I.  It  was  error  to  exclude  the  testimony  of  the  witness  Joe 
Bidwell,  as  shown  by  the  first  bill  of  exceptions,  to  the  effect 
that  on  the  night  before  the  shooting  a  difficulty  occurred  at 
a  party  at  the  house  of  one  Page,  between  the  principal  state's 
witness,  Ike  Moore,  and  the  defendant,  in  which  the  witness 
Moore  had  followed  the  defendant  out  of  the  gate,  and  when 
defendant  told  him  to  stop  following  him,  turned  away  with 
the  remark,  "  I  '11  see  you  again,  and  will  shoot  a  hole  through 
you  a  yellow  dog  can  go  through.  I  am  a  yard  wide,  all  wool, 
and  hard  to  curry."  This  evidence  was  admissible  to  show 
the  motive,  animus,  and  extent  of  the  feelings  of  the  witness 
toward  defendant.  "  The  motives  which  operate  upon  the 
mind  of  a  witness  when  he  testifies  are  never  regarded  as  im- 
material or  collateral  matters":  Gaines  v.  Commonweallh,  50 
Pa.  St.  319-326.  As  to  hostility,  interest,  or  bias  against  a 
defendant,  a  witness  may  be  contradicted,  if  he  denies  them, 
by  evidence  of  his  own  statements  or  of  other  implicatory 
facts.  "  The  same  rule  applies  to  questions  as  to  quarrels  be- 
tween the  witness  and  the  party  against  whom  he  is  called  ": 
Wharton  on  Criminal  Evidence,  sec.  485;  1  Greenl.  Ev.,  13th 
ed.,  eec.  455;   Hart  v.  State,  15  Tex.  App.  202;   49  Am.  Rep. 
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188;  Favors  v.  State,  20  Tex.  App.  156;  Roshorough  v.  State, 
21  Tex.  App.  672;  see  also,  upon  this  point,  Newcomb  v.  State, 
37  Miss.  383;  and  also  the  case  of  Kent  v.  State,  Ohio,  reported 
in  full  in  6  Criminal  Law  Magazine,  520,  in  which  the  cases 
are  reviewed,  and  the  doctrine  upon  the  subject  elaborately 
discussed.  It  is  shown  by  the  evidence  that  the  witness  Moore 
had  been  a  party  to  and  associated  with  the  deceased  in  all 
the  troubles  and  diflBculties  between  the  latter  and  the  de- 
fendant, and  the  extent  to  which  he  was  biased  was  legitimate 
matter  to  be  considered  by  the  jury  in  determining  the  credi- 
bility of  his  testimony. 

Defendant's  fourth  bill  of  exceptions  was  taken  to  the  ex- 
clusion of  his  statements  made  to  his  brother,  John  Bonnard, 
on  the  night  of  the  difficulty,  and  when  he  first  met  his  brother 
after  the  difficulty,  in  which  he  detailed  all  the  circumstances 
of  the  difficulty  fully,  and  in  which  he  also  explained  to  his 
brother  the  fact  that  he  had  related  the  circumstances  dififer- 
ently  to  the  young  ladies  at  Mrs.  Welch's  immediately  upon 
his  return  from  the  scene  of  the  difficulty,  and  told  him  the 
reasons  which  induced  and  influenced  him  in  making  the 
statement  as  he  did  make  it  to  those  young  ladies.  The  pros- 
ecution had  proved  by  these  young  ladies  what  defendant's 
statements  to  them  were,  and  the  defense  proposed  to  prove 
the  statements  made  to  his  brother  in  order  to  explain  these 
statements,  under  the  statutory  rule  that  "  when  a  detailed 
act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  or  writing  which  is  necessary  to  make 
it  fully  understood,  or  to  explain  the  same,  may  also  be  given 
in  evidence":  Code  Crim.  Proc,  art.  751.  We  are  of  opinion 
the  bill  of  exceptions  brings  the  excluded  evidence  directly 
within  the  purview  of  the  rule  as  the  same  has  heretofore  been 
construed  by  this  court  in  Green  v.  State,  17  Tex.  App,  395; 
Harrison  v.  State,  20  Id.  387;  54  Am.  Rep.  529;  Rainey  v. 
State,  20  Tex.  App.  455;  Gaither  v.  State,  21  Id.  528;  and  that 
it  was  error  to  exclude  the  testimony.  This  case  is  not  anal- 
ogous to  the  Lilly  Gibson  Case,  23  Id.  414,  in  this  particular. 

Appellant  having  been  convicted  of  murder  of  the  second 
degree,  this  eliminates  from  discussion  all  questions  as  to  the 
correctness  of  the  charge  of  the  court  as  to  murder  of  the  first 
degree.  As  to  murder  of  the  second  degree,  manslaughter, 
self-defense,  etc.,  many  attacks  are  made  upon  the  charge  as 
a  whole,  and  to  each  particular  paragraph,  as  well  as  to  the 
action  of  the  court  in  refusing  all  of  defendant's  special  re- 
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quested  instructions.  It  would  be  a  useless  consumption  of 
time  to  attempt  a  review  of  all  the  matters  thus  presented,  and 
80  strenuously  urged  in  the  oral  arguments  and  able  brief  of 
counsel  for  appellant.  Suffice  it  to  say  that,  in  quite  a  num- 
ber of  the  particulars  mentioned,  the  charge  is  to  some  extent 
confusing  if  not  misleading,  and  in  one  of  the  particulars  spe- 
cially complained  of  is  clearly  erroneous.  We  will  summarize 
the  several  phases  in  which  the  evidence  presents  the  case  to 
our  minds,  and  to  which  the  charge  should  have  been  mainly, 
pertinently,  and  affirmatively  directed. 

1.  The  state's  theory  was,  that  defendant  and  deceased  had 
been  at  enmity  for  some  months,  and  defendant  had  made 
«eriou8  threats  against  the  deceased;  these  threats  had  per- 
haps been  communicated  to  deceased,  and  he  was  anticipating 
and  prepared  for  trouble  with  defendant  when  he  should  meet 
him.  Now,  if,  under  these  circumstances,  both  parties  had 
determined  in  their  minds  to  bring  on  a  difficulty  when  they 
should  meet,  in  which  the  one  intended  to  kill  the  other,  or 
inflict  serious  bodily  injury  which  might  result  in  death,  then 
if  such  was  the  case,  and  a  difficulty  and  death  ensued,  no 
matter  which  provoked  it,  the  party  killing  would  be  guilty  of 
murder:  Penal  Code,  art.  603. 

2.  If  defendant,  however,  did  not  intend  to  provoke  a  diffi- 
culty with  deceased,  but  sought  the  interview  with  him  solely 
for  the  purpose  of  demanding  pay  for  his  spurs,  and  a  diffi- 
culty ensued,  in  which  defendant,  on  account  of  abuse  heaped 
upon  him  by  deceased,  voluntarily  slew  him  in  heat  of  passion 
engendered  by  the  present  abuse,  taken  in  connection  with  the 
previous  wrongs  done  him  by  deceased,  and  the  circumstances 
all  together  combined  were  of  such  a  character  as  to  produce 
adequate  cause  sufficient  to  render  the  mind  incapable  of  cool 
reflection,  then  such  killing  would  be  manslaughter:  Wad- 
lington  v.  State,  19  Tex.  App.  266;  Johnson  v.  StatCy  22  Id. 
206;  Howard  v.  State,  23  Id.  265. 

3.  If  defendant  sought  an  interview  with  deceased  with  no 
hostile  intentions,  and  deceased  became  enraged  and  com- 
mitted an  assault  upon  defendant  which  did  inflict  pain  or 
bloodshed,  and  under  the  passion  thus  engendered  defendant 
shot  and  killed  deceased,  the  pain  or  bloodshed  would  amount 
to  "  adequate  cause,"  and  the  killing  would  be  manslaughter. 
The  charge  of  the  court  was  radically  defective  in  not  pre- 
senting this  phase  of  the  law  of  the  case  in  affirmative  terms: 
HUl  v.  State,  8  Tex.  App.  142;  FosUr  v.  State.  8  Id.  249. 
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4.  If  defendant  sought  the  interview  with  deceased  with  no 
hostile  intentions,  but  simply  and  solely  to  demand  a  settle- 
ment and  pay  for  his  spurs,  and  deceased  became  angry  and 
a  wordy  altercation  ensued,  during  which  deceased  drew  his 
pistol  and  assaulted  defendant  with  it  in  such  a  manner  as  to 
create  in  defendant's  mind  a  reasonable  apprehension  of  death 
or  serious  bodily  injury,  and,  acting  upon  such  reasonable  ap- 
prehension, defendant  fired  the  fatal  shot,  then  and  in  that 
event  he  would  be  justifiable,  upon  the  ground  of  necessary 
self-defense:  See  Willson's  Crim.  Stats.,  sec.  1070. 

These  are,  in  our  opinion,  in  brief,  the  essential  principles  of 
law  applicable  to  the  facts  of  the  case  as  shown  by  the  record, 
and  they  should  have  been  submitted  plainly,  fully,  and  affirm- 
atively, and  without  unnecessary  verbiage,  by  the  charge.  For 
the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded.  

When  Motivb  of  Witness  in  Pebfobmino  Pabticulab  Act,  or  in 
making  a  particular  declaration,  becomes  material  in  a  cause,  he  may  him- 
self be  sworn  in  regard  to  it:  Kerraina  v.  People,  60  N.  Y.  221;  19  Am.  Kep. 
158. 

Murder,  I.vaBEDiENTs  of — Intent:  State  v.  Landgraf,  95  Mo.  97;  6  Am. 
St.  Rep.  26,  and  note  31;  Tiffany  \.  Commonwealth,  121  Pa.  St.  165;  6  Am. 
St.  Rep.  775,  and  note  780;  Lang  v.  Staie,  84  Ala.  1;  5  Am.  St.  Rep.  324, 
and  note  328;  Schaffer  v.  State,  22  Neb.  557;  3  Am.  St.  Rep.  274,  and  note 
279;  Spiea  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320. 

Manslaughter,  Kinds  of,  and  What  Amounts  to:  State  v.  Ellick,  2 
.  Winst.  56;  86  Am.  Dec.  442;  Oolliher  v.  Commonwealth.  2  Duvall,  163;  87 
Am.  Dec.  493;  State  v.  Hardie,  47  Iowa,  647;  29  Am.  Rep.  496;  State  v. 
Emory,  78  Mo.  77;  47  Am.  Rep.  92;  Harrington  v.  Staie,  83  Ala.  9. 

Self-defensf^  Right  of:  Tilkryv.  State,  24  Tex.  App.  251;  5  Am.  St.  Rep. 
882,  and  cases  collected  in  note  887;  Farisa  v.  State,  85  Ala.  1;  Vollmerv. 
State,  24  Neb.  838;  State  v.  Keaaling,  74  Iowa,  528;  Staie  v.  Pose,  92  Mo.  201; 
Duncan  v.  State,  49  Ark.  543. 


Mulligan  v.  State. 

[26  Tbxas  Appeal,  199. 1 
A  Demolished  Building  is  not  a  "House,"  so  as  to  be  the  Subject 
OF  Arson,  within  a  statute  which  defines  such  "house  "  as  "any  build- 
ing or  structure  inclosed  with  walls,  and  covered." 

ABSON  —  BUBNINO     OF     PREMISES     LEASED     BY     ACX!U3ED  —  INDICTMENT.— 

Where  accused  is  a  tenant,  entitled  to  occupancy  and  possession,  he  is  a 
part  owner,  and  occupies  such  a  relation  to  the  premises  as  requires  that 
the  indictment  should  allege  the  particular  facts  making  him  amenable 
to  prosecution  for  arson  in  case  such  house  has  been  burned  by  him: 
Texas  Penal  Code,  arts.  658-660. 
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/.  //.  Wood,  for  tho  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Appellant  was  convicted  of  arson.  Two 
counts  were  contained  in  the  indictment,  —  one  for  tho  burn- 
ing of  a  house,  and  the  other  for  the  willful  burning  of  a  "pile 
of  wood,  the  same  being  a  set  of  house  logs."  Defendant's 
motion  to  quash  the  indictment  was  sustained  as  to  the  sec- 
ond, or  the  count  for  willful  burning. 

Appellant  was  the  tenant  of  one  Duke,  and  during  his  ten- 
ancy had  erected  a  crib  upon  the  rented  premises,  which  crib 
the  landlord,  Duke,  refused  to  pay  for  when  the  parties  were 
having  their  settlement  with  a  view  to  the  expiration  of  the 
lease.  Defendant  declared  time  and  again  that  he  would  burn 
the  crib.  About  the  time  he  was  moving  or  preparing  to  move 
from  the  premises,  he  pulled  down  the  crib,  and  in  the  night 
before  he  moved,  the  logs  of  which  the  crib  had  been  built, 
and  which  he  had  torn  down,  were  set  fire  to  and  burned. 
Two  questions  present  themselves  in  connection  with  these 
facts:  1.  Was  a  house  burnt?  and  2.  If  a  house  was  burnt, 
could  defendant  be  convicted  for  burning  it  when  he  was  still 
in  possession  as  a  tenant  of  the  leased  premises  upon  which  it 
stood? 

"Arson"  is  defined  by  our  code  to  be  "the  willful  burning 
of  any  house  included  within  the  meaning  of  the  succeeding 
article  of  this  chapter":  Penal  Code,  art.  651.  The  succeeding 
article  652  defines  a  "  house  "  as  any  building  or  structure  in- 
closed with  walls,  and  covered,  whatever  may  be  the  materials 
used  for  building:  Smith  v.  State,  23  Tex.  App.  357;  59  Am. 
Rep.  773. 

We  think  it  clear  that  when  the  building  was  torn  down,  it 
ceased  to  be  "  a  building  or  structure,"  because  it  had  lost  the 
arrangement  of  its  parts,  —  its  form,  make,  and  construction.  It 
had  no  longer  the  inclosure  of  walls,  and  it  was  no  longer  cov- 
ered. It  had  lost  all  the  essential  characteristics  of  "a  house." 
The  logs  might  still  be  called  "house  logs,"  but  they  ceased  to 
be  "  a  house."  The}'  might,  perhaps,  be  classed  as  lumber  or 
wood,  and  as  such,  the  appellant  might,  perhaps,  have  been 
prosecuted  and  convicted  for  willfully  burning  them,  under 
the  provision  of  article  665  of  the  Penal  Code,  provided  he  was 
at  all  liable  for  their  destruction. 

And  this  brings  us  to  a  consideration  of  the  second  proposi- 
tion, viz.:  Could  defendant  be  prosecuted  and  convicted  for 
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arson  whilst  he  was  still  in  possession  and  control  of  the 
leased  premises  upon  which  the  property  was  situate  when 
destroyed?  At  common  law,  "a  man  could  not  commit  arson 
of  a  house  in  which  he  has  a  lawful  claim  to  abide;  ,as  a  ten- 
ant from  year  to  year,  or  from  month  to  month,  be  his  term 
however  short;  or  under  an  agreement  for  a  lease":  2  Bishop's 
Crim.  Law,  7th  ed.,  sec.  13.  Mr.  Wharton  says:  "A  tenant 
(occupancy  being  the  test)  cannot  be  guilty,  at  common  law, 
of  arson  in  burning  the  property  he  occupies  on  lease.  On  the 
other  hand,  a  landlord,  it  would  seem,  may  be  guilty  of  arson 
in  burning  his  house  in  a  tenant's  possession":  Wharton's 
Crim.  Law,  8th  ed.,  sec.  836;  State  v.  Hannett,  54  Vt.  83;  4 
Am.  Crim.  Rep.,  Gibbons,  38. 

Our  statute  (Penal  Code,  art.  659)  provides  for  certain  ex- 
ceptions to  the  rule  that  even  the  owner  may  destroy  his  own 
house,  one  of  which  is,  "  when  there  is  within  it  any  property 
belonging  to  another";  and  article  660  expressly  declares  that 
"  one  of  the  part  owners  of  a  house  is  not  permitted  to  burn 
it."  Under  our  statute,  the  tenant,  during  his  lease,  should 
be  considered  only  a  part  owner  in  the  house,  and  the  land- 
lord certainly  has  a  property  in  it  which  the  tenant  could  not 
destroy  with  impunity.  Still  the  tenant  is  the  party  entitled 
to  the  possession,  and  arson  is  regarded  as  an  offense  against 
the  security  of  the  habitation  rather  than  that  of  the  property 
and  true  ownership.  But  an  indictment  against  an  owner  or 
part  owner  for  burning  his  own  house  (arts.  658-660)  must 
allege  ownership  in  the  accused,  and  the  particular  facts 
which  may  bring  him  within  the  exceptions  as  amenable  to 
prosecution:  Tuller  v.  State,  8  Tex.  App.  501;  Willson's  Crim. 
Forms,  411.  Appellant  being  a  tenant  entitled  to  occupancy 
and  possession,  he  was  at  least  a  part  owner,  and  occupied 
such  relation  to  the  premises  as,  in  our  opinion,  required  that 
the  indictment  should  have  alleged  the  particular  facts  mak- 
ing him  amenable  to  prosecution  for  the  arson,  in  case  a  house 
has  been  burnt  by  him. 

Our  conclusions  upon  the  facts  and  law  of:the  case  are,  first, 
that  the  indictment  is  insuflScient  in  allegation  to  warrant  the 
conviction  of  this  defendant  as  a  tenant;  and  second,  if  the 
indictment  had  been  sufficient,  the  evidence  totally  fails  to 
establish  the  crime  of  arson, — that  is,  "the  burning  of  a 
house." 

The  judgment  is  reversed  and  the  cause  remanded. 

Arson:  See  Baker  v.  State,  ante,  p.  427,  and  note. 
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Alexander  v.  State. 

f25  Texas  Appkals,  280.] 

KnxiMO  ci  Sklt-defense.  —  Where  Accused  has  been  Thkkatxked  bt 
DeoeJikd  with  Death  or  Serious  Bodilt  Injury,  and  sach  threat 
has,  prior  to  the  homicide,  beca  communicated  to  the  accased,  and  at 
the  time  of  the  homicide  the  deceased  by  any  act  manifests  an  intention 
to  ezecnte  such  threat,  the  killing  is  justifiable  homicide. 

IssTRUonoNs.  — Where  Accused  Relies  upo!»  the  Law  of  Self-de- 
fense, evidence  as  to  threats  and  character  of  deceased,  and  his  conduct 
at  the  time  of  the  homicide,  should  be  affirmatively  submitted  to  the 
jury,  to  be  considered  by  them  in  determining  whether  or  not  "  adei^uate 
cause  "  for  the  homicide  existed. 

IirsTBUOTiONS  —  Intent  to  Kill. — Where  jury  were  instructed  what  the 
law  was  in  case  the  evidence  showed  that  the  accused  provoked  the  con- 
test with  the  deceased,  with  intent  to  kill  him,  they  should  also,  where 
the  evidence  warrants  it,  be  instructed  as  to  what  the  law  is  when  a 
difficulty  is  provoked  with  no  intention  to  kill. 

H.  F.  Fisher,  T.  E.  Corm,  and  Jones  and  Oamett,  for  the  ap- 
pellant. 

W.  L.  Davidson,  assistant  attomey^eneral,  for  the  state. 

WiLLSON,  J.  It  was  shown  by  the  testimony  of  the  defend- 
ant that,  a  few  days  prior  to  the  homicide,  deceased  had 
threatened  to  kill  him,  and  that  such  threat  had  been  com- 
municated to  him.  It  was  also  shown  that  the  general  repu- 
tation of  the  deceased  was  that  of  an  overbearing,  dangerous 
man,  who  would  be  likely  to  execute  such  a  threat.  It  was 
further  shown  that,  before  the  defendant  shot  or  attempted  to 
shoot  the  deceased,  or  inflict  upon  him  any  other  violence,  he 
was  stricken,  or  stricken  at,  by  the  deceased,  who  was  a  power- 
ful, athletic  man,  with  a  stick,  and  that  the  defendant  began 
shooting  at  the  deceased  while  the  deceased  was  continuing 
the  assault  upon  him  with  the  stick. 

Such  being  the  evidence  in  behalf  of  the  defendant,  it  was 
the  imperative  duty  of  the  court  to  instruct  the  jury  in  the 
law  applicable  to  such  evidence, — that  is,  in  relation  to  such 
threat  and  the  character  of  the  deceased.  It  is  well  settled 
that  if  a  person  accused  of  culpable  homicide  has  been  threat- 
ened by  the  deceased  with  death  or  serious  bodily  injury,  and 
such  threat  has,  prior  to  the  homicide,  been  communicated  to 
the  defendant,  and  at  the  time  of  the  homicide  the  deceased 
by  any  act  manifested  an  intention  to  execute  such  threat,  the 
defendant  would  be  authorized  to  act  upon  appearances,  in 
resorting  to  any  means  to  protect  himself,  and  a  killing  under 
Buch   circumstances  would   be  justifiable  homicide.     Under 
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the  facts  of  this  case,  this  rule  of  the  law  should  have  been 
given  to  the  jury  as  a  part  of  the  law  of  self-defense. 

We  are  further  of  opinion  that  the  evidence  as  to  threats^ 
character  of  deceased,  and  the  conduct  of  the  deceased  at  the^ 
time  of  the  homicide,  should  have  been  aflSrmatively  sub- 
mitted to  the  jury,  to  be  considered  by  them  in  determining 
whether  or  not  "  adequate  cause"  for  the  homicide  existed r 
Sims  v.  State,  9  Tex.  App.  586;  Williams  v.  State,  22  Id.  497.. 
Defendant,  at  the  time  of  the  trial,  promptly  excepted  to  the^ 
charge  of  the  court,  because  it  omitted  to  instruct  the  jury  as^ 
above  indicated.  There  is  no  instruction  whatever  in  thfr 
charge  given  to  the  jury,  in  relation  to  the  threats  shown  to 
have  been  made  by  the  deceased,  etc.  This  phase  of  the  case, 
presented  by  the  evidence,  is  not  embraced  in  any  manner  in 
the  charge. 

There  is  also  error,  we  think,  in  that  portion  of  the  charge 
which  relates  to  the  rules  of  the  law  applicable  where  the  con- 
test in  which  the  homicide  takes  place  is  provoked  by  the 
defendant.  It  is  not  clear  to  our  minds  that  the  evidence 
authorized  a  charge  upon  this  subject,  but  conceding  that  it 
did,  the  whole  law  relating  thereto  should  have  been  explained.^ 
The  jury  were  instructed  what  the  law  was  in  case  the  evi- 
dence showed  that  the  defendant  provoked  the  contest  with 
the  deceased  with  the  intent  to  kill  him,  but  were  not  in- 
structed as  to  what  the  law  is  when  a  difficulty  is  provoked 
with  no  intention  to  kill.  As  given,  we  think  this  portion  of 
the  charge  was  erroneous,  and  calculated  to  prejudice  the 
rights  of  the  defendant:  White  v.  State,  23  Tex.  App.  154f 
Green  v.  State,  12  Id.  445. 

Other  objections  are  urged  to  the  charge  which  we  deem  it 
unnecessary  to  discuss  or  determine,  as  they  will  doubtless  be 
eliminated  on  another  trial  in  supplying  the  defects  already 
noted,  and  because  of  which  defects  the  judgment  is  reversed^ 
and  the  cause  is  remanded. 


Kn4iJNO  ix  Sku-defense,  evidence  as  to  threats,  and  character  of  de-* 
ceased:  Tiffany  v.  Commonwealth,  121  Pa.  St  166;  6  Am.  St.  Rep.  776,  and 
eases  collected  in  note  781;  and  see  Bonnard  r.  State,  ante,  p.  491,  and  not* 
136. 
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Ex  PARTE  Stanley. 

[25  Texas  Appsau,  87XJ 

Habeas  Corpus.  —  Extradition  Warrant  is  Valid  Which  RBcmts,  bxtt 
DOES  NOT  Set  Forth  in  Full,  the  Affidavit  npon  which  it  isaued. 
The  correct  rule  is,  that  where  the  executive  issuing  the  warrant  withholds 
the  papers  on  which  its  issuance  is  based,  then  the  warrant  itself  must 
be  relied  on  for  the  necessary  evidence  to  show  that  the  essential  condi- 
tions requisite  to  a  valid  issuance  exist,  and  it  is  sufficient  that  the  re- 
citals therein  are  what  the  law  requires. 

Extradition  Warrant  is  Duly  Certified  which  states  that  the  demand 
of  the  governor  for  the  fugitive  was  "accompanied  by  a  copy  of  said 
affidavit,  duly  certified  as  authentic,"  although  under  a  literal  compliance 
with  the  statute  it  should  have  stated  that  said  copy  was  certified  as 
authentic  by  the  governor  demanding  the  fugitive.  Such  statement 
that  it  was  "  duly  certified  as  authentic"  must  be  held  to  mean  that  it 
was  certified  according  to  law. 

Extradition  Warrant  need  only  State  Facts  Which  Unmistakably 
Show  that  Demanded  Person  is  a  Fuoitxtb  from  justice  from  de- 
mandant  state  to  another.  A  direct  statement  of  each  fact  is  not  neces- 
sary. 

Extradition  Warrant  nxed  not  Show  that  Crime  Charqed  is  a  Crimb 
BY  the  Law  of  the  Demandino  State. 

Extradition. —  Upon  Hearino  on  Habeas  Corpus  for  Demanded  Person, 
it  is  error  to  admit  in  evidence  a  copy  of  an  affidavit,  made  in  the  de- 
mandant state,  charging  applicant  with  obtaining  money  under  false  pre- 
tenses, where  such  affidavit  was  not  part  of  respondent's  return,  was  not 
attached  to  and  did  not  accompany  the  warrant,  was  not  authenticated  as 
evidence,  and  was  not  shown  or  claimed  to  be  the  evidence  on  which  war- 
rant issued;  but  it  is  not  error  which  will  operate  to  discharge  applioant. 

Teel  and  Halton,  for  the  appellant. 

W.  L.  Davidson^  assistant  attorney-general^  for  the  etate. 

WiLLSON,  J.  Appellant  was  arrested  by  virtue  of  the  fol- 
lowing warrant  issued  by  the  governor  of  Texas,  to  wit:  — 

"  The  State  of  Texas.  To  all  and  singular,  the  sheriffs,  con- 
stables, and  other  civil  oflBcers  of  said  state:  — 

"  Whereas,  it  has  been  made  known  to  me  by  the  governor 
of  the  state  of  California,  that  William  H.  M.  Stanley  and 
Bertha  Stanley  stand  charged  by  affidavit  before  the  proper 
authorities  with  the  crime  of  obtaining  money  under  false 
pretenses,  committed  in  said  state,  and  that  the  said  de- 
fendant has  taken  refuge  in  the  state  of  Texas;  and  whereas, 
ihe  said  governor,  in  pursuance  of  the  constitution  and  laws 
of  the  United  States,  has  demanded  of  me  that  I  cause  the 
said  fugitives  to  be  arrested  and  delivered  to  James  W.  Gillin 
and  John  Parrott,  who  are,  as  is  satisfactorily  shown,  duly  au- 
thorized to  receive  them  into  custody  and  convey  them  back 
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to  said  state;  and  whereas,  said  demand  is  accompanied  by  a 
copy  of  said  aflBdavit,  duly  certified  as  authentic, — now,  there- 
fore, I,  L.  S.  Ross,  governor  of  the  state  of  Texas,  by  virtue  of 
the  authority  vested  in  me  by  the  constitution  and  laws  of 
this  state,  and  of  the  United  States,  do  issue  this  my  warrant, 
commanding  all  sherififs,  constables,  and  other  civil  oflBcers  of 
this  state,  to  arrest,  and  aid  and  assist  in  arresting,  said  fugi- 
tives, and  deliver  them,  when  arrested,  to  the  said  agents,  in 
order  that  they  may  be  taken  back  to  said  state,  to  be  dealt 
with  for  said  crime.     In  testimony  whereof,"  etc. 

Appellant  applied  to  Hon.  George  H.  Noonan,  judge  of  the 
thirty-seventh  judicial  district,  for  the  writ  of  habeas  corpus f 
which  was  granted  by  said  judge,  and  was  heard  by  him  in 
term  time,  and  appellant  was  remanded  to  the  custody  of  re- 
spondent, the  sheriff  of  Bexar  County,  who  had  him  arrested 
by  virtue  of  said  warrant.  From  said  judgment  appellant  has 
prosecuted  this  appeal. 

Appellant  insists  that  he  should  be  discharged  upon  the 
following  grounds:  — 

"1.  Because  the  warrant  of  arrest  does  not  set  out  the  pre- 
tended afiBdavit  upon  which  the  demand  of  the  governor  of 
the  state  of  California  upon  the  governor  of  Texas  is  based. 

"  2.  The  warrant  of  arrest  does  not  state  that  it  is  based 
upon  an  affidavit  certified  to  be  authentic  by  the  governor  of 
California. 

"  3.  The  warrant  of  arrest  does  not  show  that  applicant  fled 
from  the  state  of  California,  nor  does  it  show  that  applicant 
has  fled  from  the  justice  of  the  state  of  California. 

"  4.  The  warrant  of  arrest  does  not  state  that  the  applicant 
has  fled  to  the  state  of  Texas,  or  has  taken  refuge  in  the  state 
of  Texas. 

"  5.  The  warrant  of  arrest  does  not  state  or  show  that  ob- 
taining money  under  false  pretenses  is  punishable  by  law  in 
the  state  of  California." 

We  will  dispose  of  these  grounds  in  the  order  in  which  they 
are  presented. 

1.  It  was  not  essential  to  the  validity  of  the  warrant  that  it 
should  set  out  in  full,  or  be  accompanied  by,  the  indictment 
or  affidavit  upon  which  it  is  based:  Nichols  v.  Cornelius,  7 
Ind.  611;  Robinson  v.  Flanders,  29  Id.  10;  People  v.  Pinkerton, 
77  N.  Y.  245;  People  v.  Donahue,  84  Id.  438.  In  Ex  parte 
Thornton,  9  Tex.  635,  this  question  is  referred  to;  and  while 
the  court  did  not  decide  it,  it  intimated  that  the  indictment  or 
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affidavit  should  be  set  out  in  full  in  the  warrant;  citing  Clark's 
case,  9  Wend.  212,  and  Smith's  case,  3  McLean,  121.  Upon 
examination  of  those  cases,  we  do  not  understand  either  of 
them  as  supporting  the  view  intimated  by  the  court  in  Thorn- 
ton's case. 

Mr.  Church,  in  his  work  on  habeas  corpus,  says:  "A  warrant 
for  the  arrest  and  return  of  a  fugitive  criminal  must  recite  or 
set  forth  the  evidence  necessary  to  authorize  the  state  execu- 
tive to  issue  it;  and  unless  it  does,  it  is  illegal  and  void."  He 
cites,  in  support  of  his  text,  Doo  Woon's  case,  reported  in  18 
Fed.  Rep.  898.  That  case  fully  supports  the  text,  and  cites 
as  authority  Smith's  case,  3  McLean,  121,  and  Thornton's 
case,  9  Tex.  635.  In  Woon's  cast,  the  warrant  neither  recited 
nor  set  forth  the  evidence  upon  which  it  was  issued,  and  for 
that  reason  was  held  invalid. 

L.  the  case  we  are  considering,  the  warant  recites,  but  does 
not  set  forth  in  full,  the  affidavit  upon  which  it  is  issued.  We 
have  found  no  decision  or  authority  which  requires  that  the 
warrant  should  set  forth  the  evidence  in  full,  except  the  inti- 
mation referred  to  in  Thornton's  case.  The  correct  rule  is, 
we  think,  laid  down  in  Donahue's  case,  84  N.  Y.  438,  in  a 
syllabus  as  follows:  "  Where  the  papers  upon  which  a  warrant 
of  extradition  is  issued  are  withheld  by  the  executive,  the 
warrant  itself  can  only  be  looked  to  for  the  evidence  that  the 
essential  conditions  of  its  issuance  have  been  complied  with, 
and  it  is  sufficient  if  it  recites  what  the  law  requires." 

The  second  ground  is  not,  we  think,  a  substantial  one.  The 
warrant  states  that  the  demand  of  the  governor  of  California 
for  the  fugitives  was  "accompanied  by  a  copy  of  said  affidavit, 
duly  certified  as  authentic."  It  would  have  been  a  literal 
compliance  with  the  statute  if  it  had  stated  that  said  copy  was 
certified  as  authentic  by  the  governor  of  the  state  of  California. 
But  the  statement  that  it  was  "  duly  certified  as  authentic  " 
must  mean  that  it  was  certified  according  to  law;  that  is,  that 
it  was  certified  by  the  governor  or  chief  magistrate  of  the  state 
of  California,  as  it  could  not  have  been  duly  certified  by  any 
other  authority:  R.  S.  U.  S.,  art.  5278. 

The  third  and  fourth  grounds  are,  we  think,  untenable. 
While  there  is  no  direct  statement  in  the  warrant  that  the 
appellant  fled  from  the  state  of  California,  or  from  the  justice 
of  that  state,  to  the  state  of  Texas,  and  had  taken  refuge  in 
the  latter  state,  it  states  facts  which  clearly  and  unmistakably 
■how  that  he  was  a  fugitive  from  justice  from  the  state  of  Call- 
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fornia  to  the  state  of  Texas,  within  the  meaning  of  the  consti- 
tution and  the  statute:  Spear  on  Extradition,  273. 

The  fifth  and  last  ground  is  not  a  valid  one.  It  is  not  re- 
quired that  the  warrant  should  show  that  the  crime  charged 
in  the  indictment  or  affidavit  is  a  crime  by  the  law  of  the  de- 
manding state:  Spear  on  Extradition,  287  et  seq. 

We  are  of  the  opinion  that  the  warrant  is  in  substantial 
compliance  with  the  statute.  No  form  for  such  a  warrant  is 
prescribed  by  law;  and  when  it  shows  upon  its  face,  with  rea- 
sonable certainty,  as  does  the  warrant  in  question,  that  the 
essential  prerequisites  to  its  issuance  have  been  complied 
with,  it  must  be  held  prima  facie  valid. 

It  appears  by  a  bill  of  exception  that  the  respondent,  over 
the  objection  of  the  applicant,  read  in  evidence  a  copy  of  an 
affidavit  made  in  California,  charging  applicant  with  obtain- 
ing money  under  false  pretenses.  This  affidavit  was  not  a 
part  of  the  respondent's  return;  was  not  attached  to  or  acom- 
panying  the  warrant;  was  not  authenticated  as  evidence;  was 
not  shown  or  claimed  to  be  the  evidence  upon  which  the  war- 
rant was  issued.  It  was  error  to  admit  it  in  evidence,  but 
error  which  cannot  operate  to  discharge  the  applicant. 

The  judgment  appealed  from  is  in  all  things  affirmed,  and 
it  is  adjudged  that  the  appellant  pay  the  costs  of  this  appeal. 


EXTKADITION  —  SUFFICIENCT    OF     PAPERS    AND    VALIDITY    OF    WARRANT: 

See  Kurtz  v.  State,  22  Fla.  3G;  1  Am.  St.  Rep.  173,  and  note  179;  People  v. 
Curtis,  50  N.  Y.  321;  10  Am.  Rep.  483.  If  the  governor  of  one  state  makes 
a  requisition  on  the  governor  of  another  state  for  the  surrender  of  a  fugitive 
from  justice,  and  the  case  is  shown  to  be  within  the  provisions  of  the  consti- 
tution of  the  United  States  and  the  act  of  Congress  on  the  subject,  no  discre- 
tion is  vested  in  the  latter  governor;  but  it  is  his  imperative  duty  to  issue  his 
warrant  of  extradition:  Work  v.  Corrington,  34  Ohio  St.  64;  32  Am.  Rep.  345. 
In  a  case  of  extradition,  the  court,  on  luibeaa  corpus,  having  before  it  the 
papers  upon  which  the  governor's  warrant  issued,  will  decide  npon  their 
■nfficiency:  State  v.  O'Connor,  88  Minn.  243. 
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Stiohtd  V.  State. 

(2S  TCXAS  ArPBAU,  420.] 

SuLKDKB — Tun  or  thb  C!oMHia<»oN  or  thb  Allcoso  Ovtkksb  mttst  bi 
Shown  by  prosecution;  failure  to  do  so  is  fatal  to  a  conviction. 

Oral  Slander  Charqed  in  Information  ab  Uttered  in  EInolish  can- 
not BE  Proven  to  have  been  Uttered  in  German,  althoagh  said 
words  when  interpreted  mean  exactly  the  same  as  the  slanderons  words 
set  forth  in  the  information. 

Burgea  and  Dibrell,  and  James  Greenwood^  for  the  appellant. 
W.  L.  Davidson,  assistant  attomey-generalj  for  the  state. 

WiLLsoN,  J.  In  the  statement  of  facts  before  us  there  is  no 
€vidence  showing  the  time  of  the  commission  of  the  alleged 
oflfense.  This  is  fatal  to  the  conviction,  and  the  assistant  at- 
torney-general confesses  the  error:  Temple  v.  State,  15  Tex. 
App.  304;  49  Am.  Rep.  200. 

A  novel  question  is  presented  in  the  record.  In  the  informa- 
tion the  alleged  slanderous  words  are  set  forth  in  the  English 
language.  On  the  trial,  over  the  objections  of  the  defendant, 
the  state  was  permitted  to  prove  slanderous  words  uttered  by 
the  defendant  in  the  German  language,  said  words  when  in- 
terpreted, meaning  substantially  the  same  as  the  slanderous 
words  set  forth  in  the  information.  The  question  presented  is, 
when  oral  slander  is  alleged  to  have  been  committed  by  the 
use  of  the  English  language,  can  such  slander  committed  by 
the  use  of  the  German  language  be  proved,  there  being  no  alle- 
gation that  the  slander  was  uttered  in  the  German  language? 
We  are  of  the  opinion  that  the  question  must  be  answered  in 
the  negative.  In  a  civil  action  for  slander,  the  rule  is,  that 
where  the  slanderous  words  were  spoken  in  a  foreign  language, 
they  must  be  set  forth,  together  with  a  translation  into  English. 
To  set  forth  the  foreign  words  alone  will  not  be  sufficient. 
And  to  allege  a  publication  of  English  words,  and  prove  a 
publication  of  words  in  another  tongufi,  is  a  variance:  Town- 
shend  on  Slander,  sec.  330. 

The  reasons  upon  which  the  above  stated  rule  is  founded 
demand  its  application  with  equal  if  not  of  greater  force  in  a 
criminal  than  in  a  civil  prosecution  for  slander.  In  all  crimi- 
nal prosecutions  the  accused  party  has  the  right  to  be  in- 
formed by  the  information  or  the  indictment  of  the  facts 
charged  against  him,  so  that  he  may  prepare  to  meet  them, 
and  he  can  only  be  required  on  the  trial  to  meet  and  defend 
against  the  exact  matter  charged  against  him.   The  allegatioQ 
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and  the  proof  must  meet,  and  substantially  correspond,  other- 
wise the  accused  might  be  convicted  of  a  different  oflfense  than 
that  with  which  he  is  charged,  and  which  he  had  not  been  in- 
formed he  was  called  upon  to  meet.  To  charge  a  person  with 
uttering  slanderous  words  in  the  English  language  certainly 
does  not  inform  him  that  he  will  be  required  to  meet  and  de- 
fend against  words  uttered  by  him  in  a  different  language. 
We  hold  that  the  court  erred  in  permitting  the  state  to  prove 
the  words  uttered  by  the  defendant  in  the  Grerman  language, 
and  that  the  slander  as  charged  in  the  information  is  ma- 
terially variant  from  that  proved. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Slander  and  Libel,  variance  between  allegation  and  proof:  Wheeler  v. 
Bobb,  1  Blackf.  330;  12  Am.  Dec.  245,  and  note  246-248;  Baker  v.  Young,  44 
111.  42;  92  Am.  Dec.  149. 

Sufficiency  of  Complaint  in  Slander  for  words  spoken  in  German  is 

to  be  tested  by  the  English  translation:  K v.  H ,  20  Wis.  239;  91 

Am.  Dec.  397. 


Lann  v.  State. 

[25  Texas  Appeals,  496.] 

SzAiB  Statute  Prohibitino  Carrying  of  Pistol  is  not  Appucable  to 
United  States  Soldier  engaged  in  the  actual  discharge  of  his  duties 
as  such;  otherwise  he  is  amenable  to  the  law  to  the  same  extent  and 
under  the  same  rules  as  any  other  individual. 

Evidence  of  General  Character  of  Aocused  is  Admissible  in  his 
Behalf,  where  Criminal  Intent  is  Necessary  to  constitute  ofifense,^ 
and  this  rule  applies  to  an  offense  of  unlawfully  carrying  a  pistol. 

Joseph  Jones  and  J.  W.  Jones,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WiLLsoN,  J.  This  conviction  is  for  unlawfully  carrj'ing  a 
pistol,  and  is  based  upon  facts  in  substance  as  follows:  De- 
fendant was  found  with  a  pistol  on  his  person  in  a  saloon  in 
the  town  of  Brackett,  about  twelve  o'clock  in  the  night,  by  a 
deputy  sheriff,  who  arrested  him  and  took  the  pistol  from  him. 
Defendant  at  the  time  was  a  United  States  soldier,  and  the 
pistol  was  the  property  of  the  United  States,  and  had  been 
issued  to  him  by  his  commanding  officer  for  use  in  protecting 
a  government  garden,  which  the  defendant  had  been  detailed 
to  take  care  of,  which  garden  was  situated  some  distance  from 
the  barracks,  and  from  the  town  of  Brackett.    Defendant  went 
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into  the  town  of  Brackett  with  the  pistol  on  hie  person  about 
eight  o'clock  in  the  evening,  and  into  a  saloon,  where  he  was 
afterwards  arrested.  He  deposited  the  pistol  in  the  saloon 
with  the  bar-keeper,  saying  at  the  time  that  he  would  call  and 
get  it  when  he  got  ready  to  return  to  the  garden.  He  then 
left  the  saloon,  and  did  not  return  thereto  until  about  twelve 
o'clock.  Upon  returning  to  the  saloon  he  called  for  the  pistol 
and  the  bar-keeper  gave  it  to  him,  asking  him  at  the  same 
time  if  he  did  not  know  that  it  was  against  the  law  to  carry  a 
pistol.  Defendant  replied  that  he  did,  but  that  he  was  going 
at  once  to  the  garden,  and  started  to  go  out  of  the  house,  but 
before  going  out  turned  and  went  into  the  back  portion  of  the 
house,  where  he  was  seen  in  conversation  with  other  soldiers, 
and  was  arrested  and  the  pistol  taken  from  him. 

It  is  contended  by  the  appellant's  counsel  that  our  statute 
prohibiting  the  carrying  of  a  pistol  on  or  about  the  person  is  not 
applicable  to  a  soldier.  This  position  is,  we  think,  correct,  if 
the  soldier,  at  the  time  of  carrying  the  pistol,  be  in  the  actual 
discharge  of  his  duties  as  such.  But  if  he  be  not  in  the  actual 
discharge  of  his  duty  as  a  soldier,  but  is  acting  without 
authority,  and  beyond  the  scope  of  his  orders,  he  is  amenable 
to  the  law  to  the  same  extent  and  under  the  same  rules  as  any 
other  individual.  Thus  if  the  defendant,  when  he  went  into 
Brackett,  was  in  the  performance  of  a  duty  assigned  him  by 
his  officer,  and  in  the  performance  of  such  duty  was  author- 
ized by  his  officer,  or  by  the  regulations  of  the  army,  to  bear 
arms,  he  was  not  guilty  of  a  violation  of  law.  If,  therefore, 
he  lawfully  carried  the  pistol  into  Brackett,  and  desired  to  go 
about  the  town  attending  to  his  private  affairs,  or  for  any  pur- 
pose not  relating  to  the  discharge  of  his  duties  as  a  soldier,  it 
was  his  duty  and  privilege  to  lay  aside  the  pistol,  and  to  re- 
sume it  again  when  he  again  entered  upon  the  actual  discharge 
of  his  military  duties.  And  if  he  did  not  resume  the  pistol 
until  he  actual  resumed  such  duties,  and  was  proceeding  with 
reasonable  dispatch  to  perform  the  same,  he  would  not  be 
guilty  of  violating  the  law  in  having  the  pistol  on  his  person 
in  the  saloon. 

To  constitute  a  violation  of  this  statute,  there  must  be  an 
intent  to  violate  it:  Lyle  v.  State,  21  Tex.  App.  153;  Sander- 
eon  V.  State,  23  Id.  520;  Mangum  v.  State,  15  Id.  362.  In 
fhis  case  there  is  evidence  tending  to  show  that  in  having 
and  carrying  the  pistol  the  defendant  did  not  intend  to 
riolate  the  law,  but,  on  the  contrary,  sought  to  obey  it,  by 
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divesting  himself  of  the  pistol  while  going  about  the  town  of 
Brackett.  It  is  true  that  such  innocent  intent  is  not  made 
clearly  to  appear  by  the  evidence.  The  facts  of  the  case  bear- 
ing upon  the  defendant's  intent  are  unsatisfactory,  and  evi- 
dently not  fully  developed  on  the  trial.  As  bearing  upon  this 
issue,  the  defendant  proposed  to  prove  that  his  general  char- 
acter for  being  a  peaceable,  law-abiding  man  in  that  commu- 
nity was  good.  This  proposed  testimony  was  rejected,  and 
he  excepted,  and  in  this  ruling  of  the  court  we  think  there 
was  material  error.  In  all  criminal  cases,  wherever  a  crim- 
inal intent  is  necessary  to  constitute  the  offense,  evidence  of 
the  general  character  of  the  defendant  is  admissible  in  his 
behalf:  Coffee  v.  State,  1  Tex.  App.  548;  Lockhart  v.  State, 
3  Id.  567;  Jones  v.  State,  10  Id.  552;  Johnson  v.  State,  17 
Id.  565. 

Because  of  the  error  committed  in  rejecting  the  evidence 
oflFered  by  defendant  to  prove  his  law-abiding  character,  and 
because  the  evidence  before  us  tends  to  show  an  honest  inten- 
tion on  his  part  in  having  and  carrying  the  pistol,  the  judg- 
ment is  reversed,  and  the  cause  is  remanded. 

Chabaoteb  ov  Defendant,  ADMissiBiLnr  of  Evidence  op:  People  v. 
Garbuti,  17  Mich.  9;  97  Am.  Dec.  174,  note;  F^lda  v.  State,  47  Ala.  603;  11 
Am.  Rep.  771,  and  note  776;  State  v.  Bloom,  68  Ind.  54;  34  Am.  Rep.  247; 
evidence  of  good  character,  weight  of;  Comrnontoealth  v.  Leonard,  140  Mass. 
473;  54  Am.  Rep.  485. 

EviDENCB  or  Defendant's  Bad  Chabactee  is  not  Adbiissiblb  unless 
he  has  first  offered  evidence  to  show  that  his  character  is  good:  People  t, 
Oreenvnll,  108  N.  Y.  296;  2  Am.  St.  Rep.  415,  and  note  420. 

Cabryino  CJonoealed  Weapons,  Offense  of:  See  F\fe  v.  Staie,  31  Ark. 
455;  25  Am.  Rep.  556;  StaU  v.  WiUmm,  7  Baxt.  57;  32  Am.  Rep.  551;  SlaU 
V.  Gilbert,  87  N.  C.  527;  42  Am.  Rep.  518;  Butchiruon  v.  Stale,  62  Ala.  3; 
34  Am.  Rep.  1;  WiUiams  v.  State,  61  Ga.  417;  34  Am.  Rep.  102;  Gholson  v. 
State,  53  Ala.  519;  25  Am.  Rep.  652;  State  v.  SmUh,  11  La.  Aim.  663;  66  Am. 
Dec.  208. 
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Henneesdorf  v.  State. 

125  Texas  Appkals,  897.  J 
SvhDAT.  —Labor  in  Opkratinq  Ice  Factory  mat  Becomk  a  "Work  of 
NEOES.HITT,"   within  exception  in  a  Btatate  which  otherwise  prohibits 
Libo:  ing  on  Sunday. 

Bell  and  Drane,  for  the  appellant. 

W.  L.  Davidson,  assistant  attomey-generaly  for  the  state. 

Hurt,  J.  Appellant  was  convicted  in  the  county  court  for 
laboring  on  Sunday:  Penal  Code,  art,  183. 

Works  of  necessity  are  excepted  from  the  operation  of  this 
article,  and  the  only  question  for  the  decision  is,  Does  the  evi- 
dence in  this  record  bring  the  case  within  this  exception?  We 
must  look  to  the  facts,  which  are:  The  Brownwood  Ice  Fac- 
tory was  operated  on  Sunday  as  alleged.  Defendant  had  the 
management  and  control  and  was  present  superintending  and 
directing  its  operation  on  Sunday.  That  if  said  factory  were 
closed  from  Saturday  night  at  twelve  o'clock  to  Sunday  night 
at  twelve  o'clock,  it  would  require  from  twenty-four  to  thirty 
hours  to  reduce  the  temperature  so  that  ice  could  be  drawn. 
The  first  ice  drawn  from  the  molds  would  be  spongy,  unsal- 
able ice;  that  the  machinery  is  very  sensitive  to  beat  of  the 
sun,  and  during  the  summer  the  temperature  in  the  brine-vats 
would  rise  from  sixteen  to  twenty  degrees  in  a  day;  and  that 
it  requires  more  labor  and  time  to  recover  a  degree  above  ten 
degrees  than  below. 

Do  these  facts  present  a  case  of  necessity?  What  is  meant 
by  works  of  necessity?  Under  very  similar  statutes  to  the 
one  under  which  this  prosecution  is  had,  we  find  this  defini- 
tion: By  the  word  "necessity"  we  are  not  to  understand  a 
physical  and  absolute  necessity,  but  a  moral  fitness  or  propri- 
ety of  the  work  and  labor  done  under  the  circumstances  of  any 
particular  case  may  be  deemed  "  necessity  "  within  the  statute: 
Flagg  v.  Inhabitants  of  Millbury,  4  Cush.  243;  Commonwealth 
v.  Knox,  6  Mass.  76;  Pearce  v.  Atwood,  13  Id.  354. 

Nor  will  it  do  to  limit  the  word  "necessity"  to  those  cases 
of  danger  to  life,  health,  or  property  which  are  beyond  human 
foresight  to  control.  On  the  contrary,  the  necessity  may  grow 
out  of,  or  indeed  be  incident  to,  a  particular  trade  or  calling, 
and  yet  be  a  case  of  necessity  within  the  meaning  of  the  act. 
For  it  is  no  part  of  the  design  of  the  act  to  destroy  or  impose 
onerous  restrictions  upon  any  lawful  trade  or  business;  and 
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hence,  under  a  similar  statute,  it  has  been  held  in  a  sister 
state  that  it  is  lawful  to  keep  a  blast-fireman  at  work  on  Sun- 
day,  because  it  is  a  work  of  necessity.  So,  too,  it  has  been 
held  that  under  special  circumstances  a  mill  may  grind  on 
that  day;  and  I  think  it  will  hardly  be  questioned  that  a  gas 
company  may  supply  gas,  a  water  company  water,  and  a 
dairyman  milk  to  their  respective  customers  on  that  day: 
McGatricJc  v.  Wason,  4  Ohio  St.  566,  per  Thurman,  C.  J. 

In  line  with  these  principles,  it  is  held  that  such  labor  on 
Sunday  as  is  a  necessary  incident  to  the  accomplishment  of  a 
lawful  purpose,  such  as  the  manufacture  of  malt  beer,  is  not  a 
violation  of  the  statute:  Crocket  v.  State,  33  Ind.  416;  Morris 
V.  State,  31  Id.  189. 

Applying  the  principles  of  these  cases  to  this,  it  is  evident 
that  the  labor  in  operating  an  ice  factory  is  a  "  work  of  neces^ 
sity,"  and  comes  within  the  exception. 

The  judgment  is  reversed  and  the  case  remanded. 


Validity  of  Contracts  Made  on  Sunday:  Sae  Brown  v.  Browning,  15 
R.  I.  422;  2  Am.  St.  Rep.  908,  and  note  910. 

"Works  op  CHARrrv  or  Necessity,"  What  are,  within  exception  in 
statute  forbidding  labor  on  Sunday:  See  Wilkinson  v.  State,  59  Ind.  416;  2ft 
Am.  Rep.  84;  Yonoski  v.  Slate,  79  Ind.  393;  41  Am,  Rep.  614;  Burm  v. 
Moore,  76  Ala.  339;  52  Am.  Rep.  332;  subscription  for  church:  AUenv.  DuffiCt 
43  Mich.  1;  38  Am.  Rep.  159;  Dale  v.  Knepp,  98  Pa.  St.  389;  42  Am.  Rep. 
624;  Caiktt  v.  Trustees  etc.,  62  Ind.  365;  30  Am.  Rep.  197.  Court  takes  ju- 
dicial notice  that  the  labor  of  a  barber  on  Sunday  is  not  necessary:  State  v. 
Frederick,  45  Ark.  347;  55  Am.  Rep.  555.  It  cannot,  however,  be  ruled  a» 
matter  of  law  that  the  work  of  shaving  an  aged  and  iuhrm  person  in  his  own 
house  on  the  Lord's  day  is  not  a  work  of  "necessity":  Stone  v.  Ch'aves,  145 
Mass.  3' 3. 


Jones  v.  State. 

[25  Texas  Appeals,  oji.J 
Idkm  Sonans.  — In  Charoinq  Intent  in  iNDicTMENcif  or  Thbst,  the  Usb 
OF  "Appriate"  for  "Appropriate"  is  Fatally  DKrEorrvE,  where 
intent  to  appropriate  is  an  essential  and  material  element  of  the  offense 
under  the  statute. 

Matthews  and  Wood,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney- general,  for  the  state. 

White,  P.J.  This  appeal  is  from  a  conviction  for  the  theft  of 
a  gelding.  Defendant  made  a  motion  to  quash  the  indictment, 
one  of  the  grounds  of  which  was,  that  "  it  does  not  charge 
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any  intent  on  the  part  of  the  defendant  to  appropriate  the 
property  alleged  to  have  been  stolen  to  his  own  use."  This 
motion  was  overruled,  and  the  question  of  the  correctness  of 
the  ruling  is  presented  to  us  for  decision.  Instead  of  the 
essential  statutory  word  "appropriate,"  the  pleader  has  used 
the  unmeaning  word  "appriate,"  and  charges  that  the  prop- 
erty was  taken  "with  intent  then  and  there  to  deprive  the 
said  owner  of  the  value  of  said  property,  and  appriate  the 
same  to  the  use  and  benefit  of  them,"  etc.  Wo  know  of  no 
such  word  in  the  English  language,  and  as  spelled  the  word  is 
not  idem  sonana  with  "appropriate."  An  indictment  for  theft 
*'  must  charge  explicitly  all  that  is  essential  to  constitute  the 
oflFense,  and  cannot  be  aided  by  intendment":  Williama  v. 
Stale,  12  Tex.  App.  395;  State  v.  Sherlock,  26  Tex.  106;  Ridge- 
v)ay  V.  State,  41  Id.  231;  Jones  v.  State,  12  Tex.  App.  424;  Tal- 
lant  V.  State,  14  Id.  234;  Peralto  v.  State,  17  Id.  578. 

The  intent  to  appropriate  is  as  essential  and  material  under 
our  statutory  definition  of  theft  as  any  other  element  of  the 
oflfense,  and  we  have  an  express  rule  of  pleading  as  to  the  in- 
tent which  declares  that  "  where  a  particular  intent  is  a  ma- 
terial fact  in  description  of  the  offense,  it  must  be  stated  in 
the  indictment":  Code  Crim.  Proc,  art.  423. 

The  assistant  attorney-general,  in  support  of  the  ruling,  has 
called  our  attention  to  the  case  of  State  v.  Williamson,  43  Tex. 
500,  wherein  an  indictment  was  held  good  that  charged  that 
the  defendant  did  take,  steal,  and  carry  away  from  the  "  pos- 
sion "  of  the  owner,  without  the  consent  of  the  owner,  and 
with  intent,  etc.  As  we  understand  that  case,  the  decision 
was  solely  to  the  effect  that  the  objection  to  the  indictment  for 
the  defect  insisted  upon  could  not  be  taken  on  a  motion  in 
arrest  of  judgment,  but  should  have  been  interposed  before 
the  trial.  In  the  case  before  us,  the  objection  was  raised  by 
motion  to  quash  the  indictment  before  trial. 

We  are  of  opinion  the  court  erred  in  overruling  the  motion, 
and  that  the  indictment  is  fatally  defective;  wherefore  the 
judgment  is  reversed  and  the  prosecution  dismissed. 

Indictment  —  Misnomer  and  Variance:  People  v.  Lake,  110  N.  Y.  61; 
G  Am.  St.  Rep.  344,  and  note  346;  Cross  v.  PeopU,  47  111.  152;  95  Am.  Dec. 
474;  Choen  v.  Stale,  52  Ind.  347;  21  Am.  R«p.  179,  and  note  181;  Common' 
xoealth  v.  Oavin,  121  Mau.  64;  23  Am.  Rep.  255;  Lun^ord  ▼.  State,  1  Tex. 
App.  448;  28  Am.  Rep.  414;  State  r.  Patrick,  79  N.  0.  655;  28  Am.  R«p. 
340. 
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Matlock  v.  State. 

[25  Texas  Atpkals,  654.  J 
Pbesumption  of  Gitilt  from  Possession  of  Stolen  Propekty  by  accused, 
and  his  failure  to  explain  when  called  upon  to  do  so,  depends  upon 
whether  such  possession  was  recent  or  remote;  if  too  remote,  he  is  not 
bound  to  explain  at  all,  as  where  the  property  stolen  was  a  cow,  and  was 
found  in  possession  of  the  accused  two  years  after  the  theft. 

Harris  and  Saunders,  and  Clark,  Dyer,  and  Bolinger,  for  the 
appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Hurt,  J.  This  (.onviction  is  for  theft  of  a  cow.  Webb,  the 
owner,  lost  the  cow  from  the  range  about  October  1,  1881. 
Crippen  bought  the  cow  from  appellant  and  Jeff  Metlock 
about  October  1,  1883,  at  his  butcher-pen  in  East  Waco,  Mc- 
Lennan County,  and  paid  twenty  dollars  for  her.  He  put  her 
in  his  pen,  and  on  the  next  day  Webb  came,  claimed  and 
took  her  away.  He,  Crippen,  sent  word  to  appellant  and  Jeff, 
and  they  came  in  and  refunded  the  twenty  dollars,  stating 
that  they  had  bought  the  cow  from  a  negro  named  Smith,  on 
the  Rose  farm,  in  McLennan  County.  This  farm  is  five  or 
six  miles  above  Waco.  They  showed  him  (Crippen)  a  little 
piece  of  paper,  on  which  a  bill  of  Pale  was  written.  It  seemed 
to  have  been  torn  out  of  a  book. 

The  Matlocks  drove  the  cow  along  a  public  road  (the  Dal- 
las and  Waco)  to  East  Waco,  and  sold  it  to  Crippen.  While 
on  the  way,  when  asked  where  they  got  the  cow,  they  said: 
"  From  a  negro  man."  On  or  about  October  1,  1883,  the  Mat- 
locks  drove  the  cow  to  and  penned  her  at  S.  Matlock's,  stating 
to  him  that  they  had  bought  her  from  a  negro  man  named 
John  Smith;  appellant  stating  that  he  had  given  a  pistol  and 
three  dollars  for  the  cow,  and  he  exhibited  a  bill  of  sale  for  the 
cow,  the  bill  being  written  in  a  small  book. 

If  the  accused  is  found  in  possession  of  stolen  property,  and 
is  called  upon  to  explain,  but  fails  so  to  do,  it  may  be  inferred 
— presumed — that  he  was  the  taker.  But  the  possession  must 
not  be  too  remote,  and  if  remote,  the  party  in  possession  is  not 
bound  to  explain  at  all;  the  rule  being  that  the  possession 
must  be  recent.  And  by  all  the  opinions  (says  Mr.  Bishop), 
the  presumption  that  the  party  in  possession  was  the  taker 
diminishes  in  strength  as  the  time  increases  between  the  theft 
and  the  possession.  If  the  possession  is  very  remote  (yet  how 
remote  muat  depend  upon  the  special  nature  of  the  case),  the 
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judge,  in  his  discretion,  will  exclude  it  as  having  no  sufl&cient 
tendency  to  prove  anything.  Its  remoteness  depends  upon 
the  nature  of  the  thing  stolen.  Is  it  such  property  as  passes 
readily  from  hand  to  hand,  or  not?  If,  from  the  nature  of  the 
property,  it  would  pass  readily  from  one  person  to  another, 
the  possession,  to  have  convictive  strength,  must  be  more  re- 
cent than  the  possession  of  property  which  does  not  so  pass:  2 
Bishop's  Crim.  Proc,  sees.  739,  745. 

Applying  these  rules  to  the  case  in  hand,  we  are  of  the  opin- 
ion that  the  possession  of  the  animal  charged  to  have  been 
stolen  is  too  remote  to  call  upon  appellant  for  an  explanation. 
Bearing  upon  this  question,  what  are  the  facts?  The  cow  was 
stolen  about  October  1,  1881.  She  was  found  in  possession  of 
appellant  about  October  1,  1883.  Two  years  after  the  theft 
the  animal  is  found  in  the  possession  of  the  appellant.  Was 
this  possession  suflBciently  recent  to  call  for  an  explanation? 
We  think  not,  nor  do  we  think  an  authority  can  be  found 
holding  to  the  contrary:  See  Willis  v.  States  24  Tex.  App.  586. 

But  puppose  we  err  in  this  conclusion.  Appellant  gave  a 
reasonable  and  consistent  account  of  his  possession,  which  was 
not  attempted  to  be  contradicted  or  disproved  by  the  state, 
except  by  evidence  tending  to  show  flight  by  the  appellant 
and  Jeff  Matlock. 

We  are  of  opinion  that  the  evidence  is  not  sufficient  to  sup- 
port this  conviction,  for  which  reason  the  judgment  is  reversed 
and  the  cause  remanded. 


Possession  or  Stolen  Pbofkrtt  as  EvroENCE  of  Guilt:  Stockman  v. 
State,  24  Tex.  App.  387;  5  Am.  St.  Rep.  894,  and  note  896;  Bojfd  v.  State,  24 
Tex.  App.  570;  5  Am.  St.  Rep.  908,  and  note  912;  State  v.  Jones,  19  Nev. 
365;  State  v.  Kirkpatrick,  72  Iowa,  500. 


Steeling  and  Matlock  v.  State. 

[25  Texas  Appkals,  716.] 
Accused  Waives  Right  to  Claim  Formeu  Jeopardt  where  he  makes  a 
motion  which  substantially  amounts  to  vacatiug  a  former  judgment 
against  him,  and  the  court  sets  aside  such  judgment,  notwithstanding 
the  court,  in  addition  to  what  ia  asked,  does  of  its  own  motion  award  a 
new  triaL 

MonUitk  arui  Furwun,  and  Harris  and  Saunders,  for  the 
appellants. 

W.  L.  Davidwmj  assistant  attomey^eneral,  for  the  state. 
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White,  P.  J.  Upon  the  first  trial  of  these  appellants  under 
the  indictment  in  this  case,  which  was  a  joint  trial,  they 
were  found  guilty  of  a  simple  assault,  but  the  verdict  of  the 
jury,  instead  of  assessing  the  fine  against  each,  assessed  a 
joint  fine  against  both.  The  judgment,  however,  not  following 
the  verdict,  assessed  and  adjudged  a  separate  fine  against 
each.  Three  days  after  the  rendition  of  this  judgment  the 
defendant  filed  a  motion  to  have  this  judgment  corrected  so 
as  to  have  it  conform  to  the  findings  of  the  verdict;  in  other 
words,  to  have  the  court  render  a  judgment  assessing  a  joint 
fine  against  defendants,  and  which  judgment  would  have  been 
illegal  and  invalid:  Flynny.  State,  8  Tex.  App.  398. 

This  motion  by  defendants  was  tantamount  to  asking  the 
court  to  vacate  and  set  aside,  absolutely,  the  judgment  ren- 
dered, and  substitute  a  wholly  difierent  one  therefor.  Treat- 
ing it  as  such,  the  court — and  we  think  properly — overruled 
the  motion  to  substitute,  but  did  set  aside  the  judgment, 
and  of  its  own  motion,  over  the  protest  and  objection  of  de- 
fendants, ordered  a  new  trial.  When  the  case  was  again 
called  for  trial,  defendants  pleaded  former  jeopardy  and  ac- 
quittal, by  virtue  of  the  facts  we  have  stated;  which  special 
plea  was  stricken  out  on  motion  of  the  county  attorney,  and 
the  parties  again  placed  upon  trial,  over  their  objections,  and 
again  convicted.  The  question  is,  Was  the  plea  a  good  one? 
and  were  the  parties  entitled  to  be  discharged  on  account  of 
the  former  proceedings  had  in  the  case? 

The  rule  seems  to  be  well  settled  that  "if  a  defendant  moves 
in  arrest  of  judgment,  or  applies  to  a  court  to  vacate  a  judg- 
ment already  rendered,  for  any  cause,  and  his  motion  prevails, 
he  will  be  presumed  to  waive  any  objection  to  being  put  a 
second  time  in  jeopardy,  and  so  may  ordinarily  be  tried 
anew":  Code  Crim.  Proc,  arts.  20,  21;  1  Bishop's  Crim.  Law, 
4th  ed.,  sec.  844;  Sirnco  v.  State,  9  Tex.  App.  338.  Mr.  Bishop 
says:  "The  test  as  to  the  eflFect  of  an  imperfect  verdict  which 
has  been  received  and  recorded  is,  if  it  sufficiently  finds  any- 
thing, whether  for  or  against  the  defendant,  it  will  be  inter- 
preted by  the  court  and  judgment  rendered  on  the  one  side  or 
the  other  for  what  is  thus  found;  otherwise  it  will  be  treated 
as  null,  the  judgment  arrested  or  be  erroneous  if  rendered,  and 
the  defendant  may  be  tried  anew":  1  Bishop's  Crim.  Proc, 
3d  ed.,  sec.  1005;  Dubose  v.  State,  13  Tex.  App.  419.  The  same 
learned  author,  in  a  later  work,  treating  of  the  procuring  of  a 
verdict  or  judgment  to  be  vacated,  says:  "Whenever  a  verdict, 
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whether  valid  in  form  or  not,  has  been  rendered  on  an  indict- 
ment, either  good  or  bad,  and  the  defendant  moves  in  arrest 
of  judgment  or  applies  to  the  court  to  vacate  a  judgment 
already  entered,  for  any  cause,  —  as  for  many  causes  he  may, — 
he  will  be  presumed  to  waive  any  objection  to  being  put  a 
second  time  in  jeopardy,  and  bo  he  may  ordinarily  be  tried 
anew.  If  the  verdict  against  the  prisoner  is  wrong,  and  it  was 
produced  by  some  error  of  the  court  to  which  he  objected,  a 
just  view  of  the  constitutional  guaranty  would  permit  him  to 
have  the  error  corrected  without  waiving  his  right  to  object 
to  a  second  jeopardy.  Still,  the  practice  in  most  cases  has 
been  otherwise":  1  Bishop's  Crim.  Law,  sees.  998,  999. 

We  are  of  opinion  that  in  making  the  motion  to  vacate  the 
former  judgment  against  them,  the  defendants  have,  notwith- 
standing the  court  went  beyond  what  they  asked,  and  not 
only  set  it  aside  but  awarded  a  new  trial,  waived  their  right  to 
claim  former  jeopardy,  and  that  the  court  did  not  err  in  hold- 
ing that  said  plea  did  not  present  any  defense,  and  should 
therefore  be  stricken  out. 

This  being  the  only  question  in  the  case  on  this  appeal,  and 
believing  that  the  ruling  of  the  court  below  upon  it  is  correct, 
the  judgment  is  affirmed. 


Right  not  to  be  Pot  in  Jeopabdt  a  Second  TIme  for  Same  Cause 
is  as  sacred  as  the  right  of  trial  by  jury,  and  is  guarded  with  a?  much  care 
by  the  commoa  law  and  the  coastitutioa:  Dinkey  v.  Commomocall/i,  17  Pa. 
St.  126;  55  Am.  Dec.  542.  Whea  accused  is  in  jeopardy:  See  Commonwealth 
V.  Fxtspatrkk,  121  Pa.  St.  109;  6  Am.  St.  Rep.  757,  and  note  760. 


Jones  v.  State. 

126  Texa.8  Appeals,  l.J 

SHERirr  HAS  No  Authoritv  in  Texas  to  Serve  Capias  beyond  the  limits 
of  his  county. 

Homicide  Committed  in  Preventing  Arrest  is  Jtrann^BLB,  eren  if  the 
attempted  arrest  is  lawful,  where  power  to  arrest  is  exercised  in  such  a 
wanton  and  menacing  manner  as  to  threaten  accused  with  loss  of  life  or 
some  bodily  harm. 

RiLLiNo  in  Resisting  an  Illegal  Arrest  of  ordinary  character  is  man- 
slaughter. 

Instructions  —  Selp-deten.se.  —  Where  Deceased,  Attempting  Illeoai 
Arrest,  made  an  unlawful  attack  upon  accused,  reaaonaUy  oalcolated  to 
create  in  a  man  of  ordinary  mind  a  belief  that  deceased  was  about  to 
inflict  on  him  death  or  serious  bodily  injury,  the  right  of  accused  to  kill 
in  fucb  case  is  complete,  whether  he  was  or  was  not  the  penon  named 
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in  a  warrant  which  deceased  had  illegally  attempted  to  serve,  and  a 
charge  to  the  contra  is  erroneous. 
Lnstructions. — Homicide  to  Prevent  Unlawful  Arrest  is  JtraTiriABLS 
if  accused  at  the  time  believed,  and  had  reasonable  cause  to  believe,  that 
he  was  being  unlawfully  arrested,  that  his  life  was  in  serious  danger^ 
and  that  the  killing  was  necessary  to  prevent  hia  unlawful  arrest;  and  it 
is  error  to  refuse  instruction  to  that  efifect. 

The  opinion  sufficiently  states  the  case,  with  the  exception 
of  the  following  charge,  which  was  requested  of  the  court: 
"  I  charge  you  that  if  Jim  Jones,  defendant  in  this  case,  be- 
lieved, and  had  reasonable  ground  to  believe,  or  for  such 
belief  at  the  time  he  shot  the  deceased,  Tom  Nowlin  (if  you 
find  he  shot  him),  that  he,  defendant  Jim  Jones,  was  being 
unlawfully  arrested,  that  is,  arrested  without  lawful  author- 
ity, and  that  the  life  or  person  of  him,  defendant  Jim  Jones, 
was  in  immediate  serious  danger  thereby,  and  the  acts  done 
by  the  defendant  Jim  Jones  were  necessary  to  prevent  such 
unlawful  arrest  of  him,  the  said  Jim  Jones,  and  without  a 
resort  to  such  extremity  the  unlawful  arrest  could  not  have 
been  prevented,  and  the  deceased  had  not  in  fact  any  lawful 
authority  to  make  such  arrest,  then  the  homicide  was  in  law 
justifiable,  and  you  will  acquit  the  defendant." 

W.  A.  H.  Miller,  for  the  appellant. 

W.  L.  Davidson,  assistant  attomey-gefieral,  for  the  state. 

Hurt,  J.  This  is  a  conviction  for  murder  in  the  second 
degree,  with  the  penalty  fixed  at  confinement  in  the  peniten- 
tiary for  twenty-four  years. 

The  appellant,  Jones,  lived  in  San  Saba  County.  Thomas 
H.  Nowlin  lived  in,  and  was  deputy  sheriflF  for,  Llano  County. 

The  following  capias  was  issued  by  the  clerk  of  Jeflf  Davi» 
County:  — 

"  The  State  of  Texas.  To  any  sheriff  of  Texas,  greeting.'^ 
Then  follows  the  command  to  arrest  Jim  Jones  upon  a  charge 
by  indictment  for  theft  of  cattle  in  Jeflf  Davis  County.  This 
capias  came  to  the  hands  of  Caldwell  Roberts,  sheriflF  of  Llano 
County,  who,  on  the  fourth  or  fifth  day  before  the  homicide, 
gave  it  to  Nowlin,  his  deputy,  with  orders  to  go  and  arrest  the 
appellant. 

On  the  fifth  day  of  April,  1888,  Nowlin,  accompanied  by 
Lee  Peck,  just  after  sunrise,  went  to  the  house  of  appellant  to 
execute  the  capias.  Jones  and  wife  were  in  bed.  Nowlin  hal- 
looed. Jones,  saying  "  he  would  be  there  in  a  moment,"  soon 
opened  the  door  with  a  shot-gun  in  his  hapd. 
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Peck,  relating  the  facts  attending  the  homicide,  testified: 
*'  Nowlin  said,  *  Jim,  wo  have  got  a  paper  for  you '  (calling  it 
by  some  name,  I  do  not  recollect  what).  Defendant  said, 
*That  is  all  right;  I  thought  it  was  a  mob,'  or  'damn  mob.' 
He  also  said  that  some  of  the  people  around  there  had  been 
accusing  him  of  horse-stealing.  Jones  said,  *  Let  me  see  the 
papers.'  Whilst  the  conversation  was  going  on,  Nowlin  and 
myself  had  dismounted  and  walked  up  to  the  door.  Nowlin 
said,  *  Shall  I  read  the  paper,  or  shall  you  read  it?'  Defendant 
said  ho  would  read  it.  Defendant  then  took  the  paper  from 
Nowlin,  who  handed  it  to  him,  and  read  until  he  got  down  to 
the  words  *  JefF  Davis  County.'  The  word  '  Jeff'  was  blotched, 
and  defendant  stepped  up  to  Nowlin  and  asked  him  what 
it  was.  Nowlin  told  him,  and  defendant  stepped  back  and 
read  on  a  while,  then  suddenly  raised  his  gun  and  fired.  I  saw 
him  raising  his  gun.  Nowlin  commenced  raising  his  pistol, 
and  they  both  fired  about  the  same  time, — can't  say  which 
fired  first.  While  defendant  was  reading  the  paper,  Nowlin 
pulled  out  his  pistol  and  held  it  down  by  his  side.  Don't  think 
Jones  saw  Nowlin  when  Nowlin  pulled  out  his  pistol.  Nowlin 
fired  two  shots, —  the  first  so  close  together  with  Jones  that  I 
could  not  tell  who  fired  first.  Nowlin  fired  his  second  shot 
after  ho  had  fallen." 

W.  D.  Wright,  a  witness  for  the  state,  testified  that  the  pis- 
tol-shot was  fired  first.  "  I  heard  one  pistol-shot  before  I  heard 
the  shot-gun,  and  one  pistol-shot  after."  "I  heard  the  first 
pistol-shot  from  one  to  one  and  a  half  seconds  before  I  heard 
the  shot-gun.  I  heard  the  second  pistol-shot  from  three  to 
to  four  seconds  after  I  heard  the  shot-gun."  "  Defendant  was 
wounded  slightly  in  the  shoulder."  "  I  am  a  brother-in-law 
of  Jones."  "  I  was  about  one  hundred  and  ten  steps  from  de- 
fendant's house  when  the  shots  were  fired." 

The  wife  of  defendant  testified  that  she  and  her  husband 
were  in  bed  when  the  parties  came  to  the  house;  that  she 
■waked  her  husband  and  remained  on  the  bed  when  he  went 
to  the  door.  "  Nowlin  handed  the  defendant  a  paper,  and  he 
read  a  part  of  it,  and  said  to  Mr.  Nowlin:  '  Tom,  here  is  a  word 
I  can't  make  out.'  Mr.  Nowlin  said  he  could.  Defendant 
then  stepped  one  step,  and  handed  the  paper  to  Nowlin.  De- 
fendant stepped  back  one  step  and  Nowlin  finished  reading 
the  paper.  Defendant  was  standing,  and  had  been  all  the  time, 
with  his  gun  in  his  right  hand,  holding  it  about  the  lock,  the 
muzzle  resting  on  his  foot.     When  Mr.  Nowlin  finished  read- 
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ing  the  paper,  defendant  spoke  and  said,  '  Tom,  I  will  not  go 
with  you.'  As  defendant  said  that,  Mr.  Nowlin  said,  '  You 
won't?'  and  threw  his  pistol  up  and  fired,  hitting  defendant 
on  the  shoulder.  As  soon  as  defendant  could,  he  threw  his 
gun  up  with  his  right  hand  and  fired.  At  the  firing  of  defend- 
ant's gun  I  jumped  out  of  bed,  and  just  after  I  did  so  Mr.  Now- 
lin fired  a  second  shot." 

Henry  Bird  well  testified  that  he  heard  the  three  shots, — 
two  rifle  or  pistol  shots  and  one  a  shot-gun, — the  pistol  or  rifle 
shot  first,  then  the  shot-gun,  and  then  the  rifle  or  pistol  again. 
He  was  about  a  mile  and  a  quarter  from  defendant's  house. 

In  his  dying  declarations  the  deceased  stated  that  the  de- 
fendant fired  first,  but  that  the  shots  were  almost  together. 
The  above  is  a  suflQcient  statement  of  the  facts  to  present  the 
points  raised  on  the  charge  of  the  court. 

At  common  law,  a  sherifi"  has  no  jurisdiction  beyond  the 
borders  of  his  county.  The  constitution  of  this  state  provides 
for  this  oflBcer,  giving  to  the  legislature  the  right  to  prescribe 
his  duties.  We  have  searched  the  statutes  carefully,  but  find 
no  act  giving  jurisdiction  to  the  sherifi" to  serve  a  capias  beyond 
the  limits  of  his  county.  Hence  the  attempted  arrest  in  this 
case  was  unlawful. 

What,  therefore,  are  the  rules  of  law  applicable  to  a  homi- 
cide committed  in  the  prevention  of  an  illegal  arrest? 

1.  Whether  the  arrest  be  legal  or  not,  the  power  to  arrest 
may  be  exercised  in  such  a  wanton  and  menacing  manner 
as  to  threaten  the  accused  with  loss  of  life  or  some  bodily 
harm.  In  such  a  case,  though  the  attempted  arrest  was  law- 
ful, the  killing  would  be  justifiable. 

2.  "  Though  a  man  will  not  be  justifiable,  then,  if  he  kill  in 
defense  against  an  illegal  arrest  of  an  ordinary  character  (not 
such  as  is  mentioned  in  the  first  rule),  yet  the  law  sets  such  a 
high  value  upon  the  liberty  of  the  citizen  that  an  attempt  to 
arrest  him  is  esteemed  a  great  provocation,  such  as  will  reduce 
a  killing  in  the  resisting  of  such  an  arrest  to  manslaughter. 
This  principle  is  declared  in  Noles  v.  StatCy  26  Ala.  31,  and  Com- 
monwealth V.  Drew,  4  Miss.  391;  and  is  well  established  both  in 
England  and  in  this  country  ":  Rez  v.  Curvan,  1  Moody  C.  C. 
132;  Buckner's  Case,  Style,  467;  Tooley'a  Case,  2  Ld.  Raym. 
1296;  1  Hale  P.  C.  457;  Foster,  312,  sec.  9;  Regina  v.  Phelps, 
1  Car.  &  M.  180;  StocUeyh  Case,  1  East  P.  C.  310;  FerHs'» 
Case,  C.  C,  sec.  71;  Roberts  v.  State,  14  Mo.  146;  Rexy.  Thomp- 
»on,  1  Moody  C.  C.  80;  Commonwealth  v.  Carey,  12  Gush.  246; 
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State  V.  Oliver,  2  Houst.  604;  Tackett  v.  State,  3  Yerg.  392;  24 
Am.  Dec.  582;  Galvin  v.  State,  6  Cold.  291. 

Testing  the  charge  of  the  court  by  these  rules,  it  will  be 
found  clearly  wrong,  because  it  fails  to  submit  to  the  jury 
these  principles  of  law  for  their  guidance  in  determining 
whether  the  defendant  was  guilty  at  all,  and  if  guilty,  of  what 
grade  of  offense. 

In  one  paragraph  of  the  charge  appellant's  right  of  self- 
defense  is  made  to  hinge  upon  whether  he  was  the  person 
named  in  the  capias,  and  the  further  fact  that  deceased  was 
making  or  had  made  an  unlawful  attack  upon  him,  reasonably 
calculated  to  create  in  a  man  of  ordinary  mind  a  belief  that 
deceased  was  about  to  inflict  on  him  death  or  serious  bodily 
harm.  We  think  that  the  appellant's  right  to  kill  would  be 
complete  under  the  above  state  of  case,  whether  he  was  the 
person  named  in  the  warrant  or  not. 

The  first  charge  requested  by  counsel  for  appellant  was  sub- 
stantially correct,  and  should  have  been  given.  The  court 
should  have  submitted  to  the  jury  the  principle  of  law  con- 
tained in  the  rules  above  given.  This  was  absolutely  required 
by  the  facts  of  the  case. 

There  are  other  matters  contained  in  the  record  of  a  very 
serious  character,  but  as  they  will  not  occur  on  another  trial, 
they  will  not  be  noticed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Homicide,  whkn  Jcstitiablk  in  Rksistdvo  Unlawtitl  Abrist:  Crtigh^ 
ton  ▼.  Commonwalth,  83  Ky.  142;  4  Am.  St.  Rep.  143,  and  note  147.  If  a 
dwelling-house  is  actually  broken  and  entered  by  a  portion  of  a  party  com- 
bined and  armed  for  the  unlawful  purpose  of  depriving  one  of  the  inmates  of 
his  liberty,  and  carrying  him  away  in  the  night-time,  accompanied  with  an 
intent  to  commit  a  felony,  the  person  thus  assaulted,  as  well  as  the  owner  of 
the  dwelling,  may  resist  with  such  force  as  may  be  necessary,  even  to  taking 
the  life  of  those  present  aiding  and  assisting,  as  well  as  those  actually  break* 
mg  and  entering:   Wright  v.  CommonuKoUh,  86  Ky.  123. 
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Douglass  v.  State. 

[26  Tbxas  Appxals,  109.1 
iKSTBUonoir — Vamakcb — Evidenok  is  Sufficient  to  Sustain  Alleoa- 
TioN  tu  Indictment  fob  Assault  with  Intent  to  C!omhit  Murder, 
where  indictment  is  not  required  to  set  forth  the  means  and  weapon 
used,  and  the  assault  is  alleged  to  have  been  committed  "with  a  gun," 
but  the  testimony  shows  that  the  weapon  used  was  "a  pistol ";  and  an 
instruction,  in  substance  that  conviction  might  be  had  if  assault  as 
charged  was  committed  with  a  gap.  or  pistol,  is  correct. 

Simmons  and  Crawford,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Appellant  was  indicted,  tried,  and  convicted 
in  the  lower  court  for  assault  with  intent  to  murder.  "An 
indictment  for  assault  with  intent  to  murder  need  not  set 
forth  the  means  used,  nor  the  manner  in  which  the  means 
were  used,  to  effectuate  the  murderous  intention":  Price  v. 
State,  22  Tex.  App.  110,  and  many  authorities  cited.  In  this 
case,  however,  the  pleader  has  set  forth  and  alleged  in  the 
indictment  that  the  assault  was  committed  "with  a  gun,  the 
same  being  a  deadly  weapon."  The  testimony  showed  that 
the  weapon  used  by  the  defendant  was  a  pistol,  and  the  court 
instructed  the  jury,  in  substance,  that  if  the  assault  as  charged 
was  committed  with  a  gun  or  pistol,  they  should  convict.  It 
is  insisted  that  this  instruction  was  erroneous,  and  that  there 
is  a  fatal  variance  between  the  allegation  and  proof  in  this 
particular. 

At  common  law,  in  an  indictment  for  murder  it  was  neces- 
sary to  allege  the  means  or  weapon  used:  1  East  P.  C.  341; 
and  such  allegation  is  requisite  in  an  indictment  for  murder 
in  this  state:  Willson's  Criminal  Forms,  No.  388,  p.  173,  and 
authorities  cited.  But  when  the  indictment  is  required  to 
contain  such  an  allegation,  Mr.  Bishop  says:  "  This  is  one  of 
the  cases  in  which  proof  of  only  the  substance  of  the  issue  is 
required.  Though  at  the  trial  the  weapon  appears  not  to 
have  been  the  same  as  charged,  yet  to  have  produced  the  same 
sort  of  wound  which  it  would  have  done,  followed  by  the  same 
sort  of  death,  the  averment  is  sustained":  2  Bishop's  Crim. 
Proc.,  3d  ed.,  sec.  514. 

Mr.  Wharton  says:  "The  common-law  rule  in  pleading  the 
instrument  of  death  is,  that  where  the  instrument  laid  and 
the  instrument  proved  are  of  the  same  nature  and  character, 
there  is  no  variance;  where  they  are  of  opposite  nature  and 
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character,  the  contrary":  1  Wharton's  Crim.  Law,  8th  ed., 
8CC.  519, 

"  If  the  act  of  the  prisoner  and  the  means  of  death  be  proved 
in  substance  as  alleged,  the  violence  and  death  being  of  the 
same  kind  as  alleged,  a  mere  variance  in  the  name  or  kind  of 
instrument  used  will  not  be  material  (Bulst.  87)  if  the  in- 
strument was  capable  of  producing  the  same  kind  of  death: 
9  Coke,  67  a;  Gilbert's  Ev.  231;  1  Archbold's  Crim.  Pr.  &  PL, 
8th  ed.,  Poraeroy's  notes,  note  on  p.  280.  Many  other  authori- 
ties might  be  cited,  but  these  are  deemed  sufficient,  and  they 
amply  sustain  the  charge  of  the  court  and  the  sufficiency  of 
the  proof  to  sustain  the  allegation  as  to  the  means  laid  in  the 
indictment  by  which  the  assault  was  committed.  There  is 
no  substantial  or  material  variance. 

Other  questions  are  presented  by  appellant,  but  they  are 
not  deemed  of  sufficient  importance  to  require  discussion. 
We  have  found  no  reversible  error,  and  the  judgment  is  af- 
firmed.   

Sufficiency  of  Indictments  for  Murdek:  SrJiaffer  v.  Stale,  22  Neb. 
557;  3  Am.  St  Rep.  274,  and  note  279-284. 


Griffin  v.  State. 

[26  TixAS  Appeals,  157.] 

In  Impeaching  Witnesses,  the  following  mlea  apply:  first,  the  inquiry 
must  be  restricted  to  the  general  character  of  the  party  sought  to  be 
impeached;  second,  that  the  impeaching  witnesses  must  speak  from 
general  reputation,  and  not  from  their  private  opinions,  as  to  whether 
the  character  of  the  impeached  witness  is  good  or  bad  for  truth,  or  as  to 
whether  the  general  reputation  of  the  impeached  witness  is  such  as  to 
entitle  him  to  credit  on  oath. 

bsTBUcrioNa  on  Mubdeb  Trial  should  Define  Malice. 

Crosson  and  HoUhavsen,  for  the  appellant. 

W.  L.  Davidson^  assistant  attorney-general,  for  the  state. 

Hurt,  J.  This  conviction  is  for  murder  in  the  second 
Jegree,  with  the  punishment  fixed  at  confinement  in  the  peni- 
tentiary for  five  years. 

The  record  contains  the  following  bill  of  exceptions:  "The 
state  placed  upon  the  stand  Frank  Waters,  who  testified  that, 
a  short  while  before  the  killing  of  Van  Chambers,  the  defend- 
ant told  him,  as  he,  the  defendant,  was  on  his  way  to  attend 
a  party  that  night,  that  he  was  going  to  the  party  expecting 
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to  find  the  deceased,  Van  Chambers,  there,  and  if  he  could 
get  him,  the  said  Chambers,  out  by  himself  he  would  kill 
him.  The  defendant  thereupon  introduced  eighteen  or  twenty 
witnesses  to  impeach  the  said  witness.  Waters,  by  showing 
that  the  general  reputation  of  the  said  Waters  for  truth  and 
veracity  in  the  neighborhood  was  bad,  and  from  that  reputation, 
the  said  Waters  was  not  entitled  to  be  believed  under  oath. 

"  The  state  then  introduced  some  ten  or  more  witnesses  to 
sustain  the  reputation  of  said  Waters,  among  others  Dave 
Ballow,  Polk  Snow,  D.  S.  Chandler,  T.  J.  Epperson,  W.  J. 
Wakefield,  and  L.  F.  Gerlock,  to  whom  the  state  asked  this 
question:  'Do  you  know  the  witness  Frank  Waters?'  They 
said,  'Yes.'  'Are  you  acquainted  with  his  reputation  for 
truth?'  They  said,  'Yes,'  and  that  it  was  good.  On  cross- 
examination,  they  were  asked  by  defense,  '  Did  you  ever  hear 
his  reputation  for  truth  discussed?'  They  said,  'Never  until 
yesterday.' 

"The  state  then  asked  each  of  said  witnesses:  'Have  you 
ever  heard  the  reputation  of  the  said  Waters  for  truth  and 
veracity  impeached  or  impugned  before  this?'  To  which  the 
defendant,  by  counsel,  objected,  because  the  question  was  im- 
proper, and  not  confined  to  the  knowledge  of  said  witnesses  as 
to  the  general  reputation  of  the  said  Waters  in  the  neighbor- 
hood or  community  where  he  lives.  The  objection  was  over- 
ruled, and  the  defendant  excepts  to  the  ruling. 

"  The  state  then  asked  each  of  the  following  witnesses  [nam- 
ing seven],  'Are  you  acquainted  with  the  reputation  of  the 
witness  Waters  for  truth  and  veracity?'  which  being  answered 
in  the  aflSrmative,  they  were  further  asked  if  it  was  good  or 
bad;  which  being  answered  *  Good,'  they  were  further  asked  if 
he,  the  said  Waters,  was  entitled  to  be  believed  under  oath;  ta 
each  and  all  of  which  said  questions  the  defendant  excepted, 
because  they  were  not  proper  in  determining  the  general  repu- 
tation of  said  witness  in  the  neighborhood  where  he  lives  for 
truth  and  veracity,  and  was  permitting  the  witnesses  to  testify^ 
not  as  to  the  general  reputation  of  Waters  for  truth  and  ver- 
acity, but  as  to  their  own  opinion  and  belief;  which  objection 
was  overruled  by  the  court,  and  to  which  defendant  excepted." 

Two  objections  were  made  to  the  questions  and  answers: 
1.  That  the  witnesses  did  not  state  that  they  were  acquainted 
with  Waters's  general  reputation  in  the  neighborhood  in  which 
he  then  lived;  2.  That  the  witnesses  were  induced  to  and  did 
state  their  opinion  as  to  whether  he  was  entitled  to  credit,  not 
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from  bra  general  reputation  for  truth,  bat  Arom  tbeir  own 
knowledge  or  opinion  of  the  witness. 

This  question  is  very  elaborately  discussed  by  Justice  Bell 
in  Boon  v.  Weathered,  23  Tex.  675.  He  states  the  rule  to  be, 
"  That  the  inquiry  should  practically  be  restricted  to  the  gen- 
eral character  of  the  impeached  witness  for  truth If 

the  impeaching  witness  states  that  he  is  acquainted  with  the 
general  reputation  of  the  impeached  witness  for  truth  in  the 
community  where  he  lives,  he  may  then  properly  be  asked 
whether  that  general  reputation  is  such  as  to  entitle  the  wit- 
ness to  credit  on  oath Any  other  form  of  words  maybe 

used  which  do  not  involve  a  violation  of  the  cardinal  prin- 
ciples that  the  inquiry  must  be  restricted  to  the  general 
reputation  of  the  impeached  witness  for  truth  in  the  com- 
munity where  he  lives  or  is  best  known;  and  that  the  im- 
peaching witness  must  speak  from  general  reputation,  and  not 
from  his  own  private  opinion." 

We  are  of  the  opinion  that  the  questions  propounded  to  the 
impeaching  witnesses  were  not  calculated  to,  nor  did  they, 
elicit  the  proper  answers;  that  the  questions  and  answers  were 
violative  of  the  cardinal  principles  governing  this  subject. 
First,  the  inquiry  must  be  restricted  to  the  general  character 
of  the  party  sought  to  be  impeached;  second,  that  the  im- 
peaching witnesses  must  speak  from  general  reputation,  and 
not  from  their  private  opinions,  as  to  whether  the  character 
of  the  impeached  witness  is  good  or  bad  for  truth;  or  as  to 
whether  the  general  reputation  of  the  impeached  witness  is 
«uch  as  to  entitle  him  to  credit  on  oath. 

There  is  no  venue  proved  by  direct  or  circumstantial  evi- 
dence. 

We  call  the  attention  of  the  learned  trial  judge  to  the  fact 
that  malice  is  not  defined  to  the  jury.  As  to  the  necessity  of 
defining  malice,  see  Jones  v.  State,  5  Tex.  App.  397;  Tooney  v. 
State,  5  Id.  163;  Pharr  v.  State,  7  Id.  472;  Harris  v.  State,  8  Id. 
90;  McKinney  v.  State,  8  Id.  627;  Hayes  v.  State,  14  Id.  330. 

The  judgment  is  reversed  and  the  cause  remanded. 

Ihpkachment  or  Pabtt's  Own  Witness  on  ground  of  surprise:  Bennett 
V.  State,  24  Tex.  App.  73;  5  Am.  St.  Rep.  875,  and  note  878. 

To  Impeach  Witness  by  Proof  that  Another  Witness  would  not 
Believe  Former  on  Oath,  the  latter  must  first  testify  that  he  knows  the 
former's  reputation  among  his  neighbors  for  truth  and  veracity,  and  that 
«uch  reputation  is  bad:  .Sjnm  v.  PeopU,  122  Ul.  1;  3  Am.  St  Rep.  320;  ae* 
Holland  v.  Bama,  53  Ala.  83;  25  Am.  Rep.  595;  HolbtH  t.  State,  9  Tax. 
App.  219;  35  Am.  Rep.  738. 
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Hendricks  v.  State. 

[26  Texas  Appeals,  176.] 
Order  roR  Mkrchaxdise  mat  be  tub  Sttbject  of  Foroert. 
Indictmknt  Which  Sets  out  Instrument  Alleged  to  be  Forged  is 
Valid  and  Sufficient  without  Innuendo  or  Explanatory  Aver- 
ments as  to  words  "bare  "  and  "  grosses,"  used  therein,  where  said  in- 
strument reads:  "Please  let  Bare  Have  the  sume  of  $5  Dollars  in  Grosses 
and  charge  the  same  to, "  and  is  signed;  such  instrument  is  neither  in- 
complete, unmeaning,  nor  unintelligible. 

/.  W.  Parker,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  As  set  forth  in  the  indictment,  the  instm- 
ment  alleged  to  have  been  forged  is  in  these  words,  viz.: — 

"  Prescriptions  a  Specialty. 

"  Taylor,  Texas, 188. . 

"M 

"  Bought  of  Dr.  F.  T.  Cook, 
"  Drugs,  Medicines,  Toilet  Articles,  Books,  Jewelry,  etc. 

"All  bills  due  first  each  month." 
"Mr.  Goldstone  Please  let  Bare  Have  the  sume  of  $6  Dol- 
lars in  Grosses  and  charge  the  same  to  DR  F  T  Cook." 

An  order  for  merchandise  may  be  the  subject  of  forgery: 
Peete  v.  State,  2  Lea,  513;  United  States  v.  Book,  2  Cranch 
C.  C.  294;  United  States  v.  Brown,  3  Id.  268;  State  v.  Morgan, 
35  La.  Ann.  293;  State  v.  Ferguson,  35  Id.  1042;  Horton  v. 
State,  53  Ala.  488;  Anderson  v.  State,  65  Id.  553;  Burke  v. 
State,  66  Ga.  157;  State  v.  Keeter,  80  N.  C.  472;  People  v.  Shaw, 
5  Johns.  23d;  Commonwealth  v.  Fisher,  17  Mass.  46;  Rollins  v. 
State,  22  Tex.  App.  548;  58  Am.  Rep.  659;  Keeler  v.  State,  15 
Tex.  App.  111.  "  It  is  not  merely  a  request  for  the  delivery 
of  property,  but  is  a  writing  obligatory  promising  to  pay  for 

property Such  a   promise   is  clearly  implied   in   the 

clause,  'and  charge  the  same  to  me,'  for  it  would  be  unreason- 
able to  assert  that  where  a  person  asks  the  value  of  property 
furnished  on  his  order  to  be  charged  against  him,  he  intends 
that  the  charge  shall  be  a  mere  idle  and  senseless  form": 
Oarmire  v.  State,  104  Ind.  444;  5  Am.  Grim.  Rep.,  Gibbons, 
238. 

The  second  ground  urged  in  defendant's  motion  in  arrest  of 
judgment  is,  that  "  the  said  instrument  of  writing  set  out  in 
the  indictment  is  of  doubtful  and  uncertain  validity,  and  is 
not  apparently  good  on  its  face,  and  there  are  no  averments  in 
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the  indictment  showing  said  instrument  to  be  effectual  as  a 
pecuniary  obligation."  As  otherwise  stated  in  appellant's 
proposition  on  his  second  assignment  of  error,  the  position 
assumed  is,  "that  the  instrument  set  out  in  the  indictment  is 
of  doubtful  and  uncertain  meaning  on  its  face,  and  there  are 
no  innuendo  averments  in  the  indictment  showing  it  to  be 
valid  and  effectual  as  a  pecuniary  obligation;  and  therefore  it 
does  not  appear  from  the  indictment  that  an  offense  against 
the  law  was  committed There  are  no  innuendo  aver- 
ments whatever  in  the  indictment  explanatory  of  the  said 
instrument."  The  sole  question  for  our  decision  on  this  ap- 
peal is,  whether  the  indictment  is  valid  and  suflScient  without 
innuendo  or  explanatory  averments  as  to  the  words  "bare" 
and  "  grosses,"  used  in  the  alleged  forged  order. 

"  It  is  an  established  rule  that  a  written  instrument,  to  be 
the  subject  of  indictment  for  forgery,  must  be  such  as  would 
be  valid,  if  genuine,  for  the  purpose  intended.  If  void  or  in- 
valid upon  its  face,  and  it  cannot  be  made  good  by  averment, 
the  crime  of  forgery  cannot  be  predicated  upon  it.  In  other 
words,  if  the  instrument  is  absolutely  void  upon  its  face,  it 
cannot  be  made  the  subject  of  forgery;  but  if  the  legality  be 
doubtful,  and  by  proper  allegations  its  legality  is  capable  of 
being  shown  to  the  court,  it  is  a  subject  of  forgery":  RoUins 
v.  State,  22  Tex.  App.  548;  58  Am.  Rep.  659;  Anderson  v. 
State,  20  Tex.  App.  595;  State  v.  Bnggs,  34  Vt.  503. 

It  seems  to  be  an  equally  well-settled  rule  that  "a  writing 
so  imperfect  and  obscure  that  it  is  unintelligible  without  refer- 
ence to  extrinsic  facts  will  not  support  an  indictment  for 
forgery  unless  those  facts  are  averred,  and  by  the  averment  it 
is  made  apparent  that  it  has  the  capacity  of  effecting  fraud": 
Eobbs  V.  State,  75  Ala.  1. 

In  Rembert  v.  State,  53  Ala.  467,  25  Am.  Rep.  639,  which  is 
the  most  able  discussion  of  the  question  we  have  seen,  the 
court  say:  "The  fact  that  the  paper  is  incomplete  or  imper- 
fect in  itself,  and  that  without  the  knowledge  of  extrinsic  facts 
it  does  not  appear  that  it  has  the  vicious  capacity,  only  ren- 
ders it  necessary  that  the  indictment  should  aver  the  extrinsic 
facta.  In  all  indictments  for  forgery  at  common  law,  it  was 
necessary  to  set  out  the  instrument,  so  that  it  would  judicially 
appear  to  the  court  that  it  was  the  subject  of  forgery.  When 
the  instrument  is  complete,  perfect,  and  not  void  on  its  face, 
and  when  it  is  spoken  of  as  void,  illegal  in  its  very  frame,  or 
innocuous  from  its  character,  as  in  the  case  of  the  will  not 
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properly  attested,  or  the  void  bill  of  exchange,  or  the  certifi- 
cate  worthless  as  evidence,  or  the  deed  void  because  of  the- 
incapacity  of  the  grantor,  its  criminal  character  was  disclosed 
to  the  courts.  When  the  instrument  is  imperfect,  incomplete, 
and  its  real  meaning  and  terms  are  not  intelligible  from  its 
words  and  figures,  but  are  to  be  derived  from  extrinsic  facts, 
then,  when  such  facts  are  averred,  and  the  instrument,  its 
meaning,  and  purport  made  intelligible  to  the  court,  it  appears 
judicially  with  as  much  certainty  as  if  the  extrinsic  facts 
were  on  the  face  of  the  instrument,  and  that  set  out  in  hsec 
verba,  whether  it  has  the  vicious  capacity,  and  is  the  subject 
of  forgery."  Again,  it  is  said  in  the  same  case:  "Courts  are 
very  reluctant  to  pronounce  written  instruments  void  for  mera- 
uncertainty." 

In  a  recent  case  in  Indiana  it  was  held  that  "where  an  in- 
dictment for  perjury,  the  instrument  on  which  the  forgery  is 
predicated  is  set  out  without  the  averment  of  extrinsic  facts 
explaining  it,  and  it  is  so  uncertain  in  its  terms  that  it  is 
impossible  to  tell  whether  it  would  or  would  not,  if  genuine^ 
operate  as  the  foundation  of  another's  liability  or  rights,  or 
have  any  legal  effect  whatever,  the  indictment  is  bad,  on 
motion  to  quash  for  not  stating  the  offense  with  sufficient  cer- 
tainty: Shannon  v.  State,  109  Ind.  407. 

Mr.  Bishop  says:  "If  a  writing  is  so  incomplete  in  form  a» 
to  leave  an  apparent  uncertainty  in  law  whether  it  is  valid  or 
not,  a  simple  charge  of  forging  it  fraudulently,  etc.,  does  not 
show  an  offense;  but  the  indictment  must  set  out  such  extrin 
sic  facts  as  will  enable  the  court  to  see  that  if  it  were  genu 
ine  it  would  be  valid.  When  such  extrinsic  circumstances 
are  set  out,  and  also  proved  at  the  trial,  the  defendant  may  be 
convicted,  while  without  them  he  must  be  discharged":  2 
Bishop's  Crim.  Law,  7th  ed.,  sec.  545. 

Mr.  Wharton  says:  "  Where  an  instrument  is  incomplete  Ott 
its  face,  so  that  as  it  stands  it  cannot  be  the  basis  of  any  legal 
liability,  then,  to  make  it  the  technical  subject  of  forgery,  the 
indictment  must  aver  such  facts  as  will  invest  the  instrument 

with  legal  force But  if  the  meaning  of  the  transaction 

can  be  sufficiently  extracted  from  the  instrument  itself,  it  will 
not  be  necessary  to  state  matters  of  evidence  so  as  to  make  out 
more  fully  the  charge":  1  Wharton's  Crim.  Law,  8th  ed.,  sec. 
740. 

Applying  these  principles  of  law  to  the  validity  of  the  in- 
strument set  out  in  the  indictment,  and  copied  above,  botb 
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with  reference  to  its  being  a  subject  of  forgery  and  being  suffi- 
ciently averred  in  the  allegations  of  the  indictment,  without 
any  explanations  of  its  terms  in  the  light  of  extrinsic  facts,  it 
seems  clear  to  our  minds  that  the  indictment  is  sufficient,  and 
is  not  liable  to  the  objections  urged,  and  that  the  motion  in 
arrest  of  judgment  was  properly  overruled.  On  its  face,  the 
instrument  was  an  order  for  merchandise  or  goods,  or  property 
of  some  kind,  and  no  explanation  or  averment  of  extrinsic 
facts  was  necessary  to  show  that  such  was  its  character. 
Such  an  instrument,  we  have  already  seen,  may  be  the  sub- 
ject of  forgery.  It  is  evidently  an  order  for  five  dollars'  worth 
of  something.  What  that  something  was  we  may  not  know; 
but  we  do  know  that  it  was  property  having  value,  and  though 
not  known  to  us,  might  doubtless  have  been  as  well  known  to 
defendant,  to  Dr.  Cook,  to  Goldstone,  the  drawee,  and  to  thou- 
sands of  others,  as  is  the  word  "  groceries  "  known  to  the  com- 
mercial world.  If  Goldstone,  the  drawee,  had  filled  and  taken 
up  this  order,  and  it  had  been  the  genuine  act  of  Cook,  there 
can  be  no  question  but  that  Cook  would  have  been  liable  to 
him  for  the  five  dollars.  The  instrument  as  set  out  is  neither 
incomplete,  unmeaning,  nor  unintelligible,  and  needed  no  ex- 
planation to  make  it  the  subject  of  forgery. 

No  reason  has  been  made  to  appear  why  the  judgment  of 
conviction  in  this  case  should  be  set  aside,  and  it  is  therefore 
affirmed.  

What  mat  bk  thb  Subject  ov  Foroebt.  —  The  following  note  ia  intended 
as  the  complement  of  the  note  to  Arnold  v.  Coat,  22  Am.  Dec.  306,  where 
this  question  is  considered  somewhat  at  length.  The  rule  "seems  to  be  that 
the  writing  or  instrument  which  may  be  the  subject  of  forgery  must  gener- 
ally be,  or  purport  to  be,  the  act  of  another,  or  it  must  at  the  time  be  the 
property  of  another,  or  it  must  be  some  writing  or  instrument  under  which 
others  have  acquired  some  rights,  or  have  become  liable  in  a  certain  way, 
and  where  these  rights  or  liabilities  are  sought  to  be  affected  or  changed  by 
the  alteration  without  their  consent":  Stale  v.  Youn'j,  46  N.  H.  266.  It 
must  also  bo  such  an  instrument  as,  if  genuine,  would  injure  another,  or  de- 
fraud or  deceive  another:  Slatew  Dntjtjs,  34  Vt.  501;  Commomoeallh  v.  Hinds, 
101  Mass.  209,  210;  People  y.  Galloicay,  17  Wend.  540;  People  v.  Ferris,  56 
Cal.  442,  445;  People  v.  Tomlimon,  .35  Id.  503;  Rollins  v.  StaU,  22  Tex.  App. 
648;  Williams  v.  State,  24  Id.  342,  345;  although  it  is  not  necessary  that  the 
forgcil  instrument  should  be  available:  People  v.  Frank,  28  Cal.  507,  514;  or 
that  the  instrument  should  have  actual  legal  ofBcacy,  it  is  sufScient  tliat,  if 
genuine,  it  might  have  sucli  apparent  efBcacy:  State  v.  Jolinson,  26  Iowa,  407; 
96  Am.  Dec.  158.  "  Hence  all  contracts,  bonds,  and  instruments  in  writing 
which  create  a  legal  liability  from  one  person  to  another  that  may  be  en- 
forced at  law  are  properly  the  subjects  of  forgery  ":  State  v.  Bri'jys,  supra. 
Bat,  as  is  said  in  State  v.  Boasao,  38  La.  Ann.  202,  "it  ia  not  essential  that 


1888.]  Hendricks  v.  State.  467 

the  forged  instnxment  bo  one  snch  that,  if  genuine,  an  action  might  be 
brought  on  it.  If  it  could  be  used  as  proof  in  a  suit,  either  against  him  whose 
name  is  forged,  or  in  a  suit  against  any  other,  whether  to  sustain  a  claim 
made  or  in  defense  of  one,  it  is  susceptible  of  forgery":  Id.  207,  citing  1 
Wharton's  Crim.  Law,  sees.  691,  692;  nor  is  it  necessary  "that  the  subject 
of  forgery  be  shown  to  be  a  comploto  executory  contract  expressiug  a  consid- 
eration. Instruments  of  evidence  by  which  a  contract  is  proved  may  be 
forged  just  as  well  as  the  contract  itself,  if  wholly  expressed  in  writing. 
....  Where  a  forged  instrument  is  not  void  on  its  face,  but  only  incom- 
plete or  uncertain,  extrinsic  evidence  may  be  introduced  showing  its  valid- 
ity. Such  an  incomplete  instrument  may  be  the  subject  of  forgery  ":  In  re 
Benson,  34  Fed.  Rep.  649,  653,  654. 

The  Following  Instruments  have  been  Decided  to  be  Subjects  of 
Forgery:  A  mortgage:  People  v.  Sharp,  53  Mich.  523;  People  v.  Caton,  25 
Id.  388;  a  copy  of  a  decree  of  divorce  certified  by  the  clerk,  and  attested 
by  the  seal  of  the  court:  Ex  parte  Finley,  66  Cal.  262;  an  instrument  under 
which  a  mortgage  is  released  and  canceled,  payment  thereof  being  acknowl- 
edged, and  which  quitclaims  the  premises:  Meserve  v.  Commonwealth,  137 
Mass.  109;  an  indorsement  of  a  promissory  note:  Poage  v.  State,  3  Ohio  St. 
229;  an  indorsement  or  receipt  made  by  the  maker  in  the  presence,  with  the 
concurrence,  and  by  the  direction  of  the  payee  on  the  back  of  a  note,  of  the 
payment  of  money  on  account  on  the  note,  although  such  indorsement  is  not 
signed:  Kegg  v.  State,  10  Ohio,  75;  a  receipt  for  money,  as  where  the  word 
"part"  is  erased,  and  the  words  "full  up  to  date"  are  inserted:  State  v. 
Floyd,  5  Strob.  58;  53  Am.  Dec.  689;  a  receipt  for  money  paid  on  account: 
Allen  V.  State,  79  Ala.  34;  a  bill  of  costs  for  jail  fees  required  to  be  made 
out  by  the  sheriff  to  obtain  amount  from  the  state:  Fonte  v.  State,  15  Lea, 
712;  a  bill  of  costs  of  a  justice  of  the  peace  required  to  be  certified  to  entitle 
him  to  receive  his  costs  from  the  county  or  state  in  criminal  cases:  Luttrel 
V.  State,  1  Pickle,  232;  a  school  warrant:  Crain  v.  State,  45  Ark.  450;  a 
county  warrant,  it  being  a  writing  by  which  the  money  or  property  or  rights 
of  a  county  can  be  affected  in  a  manner  to  its  loss  and  injury:  State  v.  Fenley, 
18  Mo.  445,  450;  Oamer  v.  State,  5  Lea,  213;  a  book-account:  Barnum  v. 
State,  15  Ohio,  717;  45  Am.  Dec.  601;  a  city  assessment  roll  is  such  a  book- 
account:  Turbeville  v.  Staie,  56  Miss.  793;  books  of  a  national  bank,  as  in 
case  the  teller  alters  them:  Commontoealth  v.  Luberg,  94  Pa.  St.  85;  a  teacher's 
school  certificate  of  .qualification:  State  v.  Orant,  74  Mo.  33;  a  recorder's 
certificate  of  record  of  a  deed,  although  it  fails  to  name  the  year  in  which  it 
was  deposited  for  record:  State  v.  Tompkins,  71  Mo.  613,  616;  a  certificate  of 
indebtedness  purporting  to  be  issued  by  another  state,  where  that  state  has 
authority  to  issue  such  certificates:  People  v.  Brie,  43  Hun,  317;  a  certificate 
of  acknowledgment  of  power  of  attorney  purporting  to  have  been  executed 
in  another  state:  People  v.  Marion,  29  Mich.  31;  a  certificate  of  indebtedness 
issued  by  the  council  and  mayor  of  a  city:  Bisliop  and  Helm  v.  State,  55  Md. 
138;  a  marriage  certificate,  although  no  marriage  ever  existed:  State  v. 
Boasno,  38  La.  Ann.  202,  206;  a  certificate  of  a  justice  of  the  peace  authen- 
ticating the  presentation  and  counting  of  gopher  scalps,  for  which  a  bounty 
has  been  offered  by  the  board  of  supervisors,  which  is  to  be  received  by  such 
board  as  a  legal  j^roof  of  such  counting  for  the  purpose  of  issuing  warrants 
to  pay  the  bounty  claimed:  State  v.  Johnson,  20  Iowa,  407;  96  Am.  Dec.  158; 
a  railroad  pass:  State  v.  Weaver,  84  N.  C.  836;  55  Am.  Rep.  647;  a  bail  bond 
for  appearance  of  a  party  before  a  court:  Coslley  v.  State,  14  Tex.  App.  156; 
an  undertaking  in  writing  to  pay  the  debt  of  another,  as  th«  following: 
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"Mr.  Boatick,  charge  J.  S.  Ilumphreys  acconnt  to  ns/'and  signed:  Slate 
r.  Humphreys,  10  Humph.  442;  a  printed  theater  ticket,  which  contains 
nothing  upon  ita  face  to  proclaim  it  void,  and  which  is  in  tlio  usual  form  of 
such  instruments:  /n  re  Benson,  34  Fed.  Rep.  G49;  a  condition  made  at  tho 
same  time  and  on  the  same  paper  as  a  promissory  i.ote  is  forgery  where 
fraudulently  detached:  Stale  v.  Slralton,  27  Iowa,  420;  1  Am.  Rep.  282;  "an 
order,  a  letter,  or  a  mere  license  ":  People  v.  Slearn/t,  21  Wend.  409;  an  order 
or  request  for  the  delivery  of  property,  although  such  instniment  ia  not  ad- 
dressed to  any  one:  Noakea  v.  People,  25  N.  Y.  380,  382;  an  instrument  in 
writing  which  purports  to  be  signed  by  tlie  proper  authority  that  a  certain 
number  of  pounds  of  cotton  have  been  picked  is  such  an  order  for  the  pay- 
ment of  money  as  to  be  the  basis  of  a  prosecution  for  forgery:  Slate  v.  Jeffer- 
ton,  39  La.  Ann.  331;  an  instrument  which  reads:  "Due  8.50  c,  J.  D.": 
Nelson  v.  State,  82  Ala.  44;  an  order  "to  let  bearer  trade  ten  dollars  out  of 
your  store  ":  5  Day,  250;  an  order  for  merchandise,  where  such  instrument 
is  one  by  which  a  pecuniary  demand  or  obligation  purports  to  be  created: 
Allen  V.  State,  74  Ala.  557;  a  postal  money-order:  Ex  parte  Hibba,  26  Fed. 
Rep.  421,  431-435;  an  order  to  one  person  to  pay  money  to  another;  nor  is 
it  necessary  that  a  definite  sum  of  money  be  specified  in  the  order:  Wright  v. 
State,  79  Ala.  262;  an  order  or  draft  to  pay  money  to  bearer,  although  it 
names  neither  drawee  nor  payee;  "it  is  not  necessary  that  the  order  should 
possess  all  the  requisites  of  a  bill  of  exchange":  State  v.  Baumon,  52  Iowa, 
68,  70;  People  v.  Brigham,  2  Mich.  550,   555;  a  paper  which  reads,  "Mr. 

Reed,  pay  L.  Johnson  for  corn,  gross ,  tare ,  net ,  bu. ,  at 

cts.,  $35.75.  M.  Reed,  per  J.  H.  R.,  weigher,"  although  such  instru- 
ment ia  partly  printed  and  partly  written:  Slate  v.  Lee,  32  £Lan.  360;  a 
written  order  which  reads:  "Halls  and  Davisons,  js^ecu  let  this  boy  have  a 
tool  of  cloth,  (signed)  Mrs.  Wilson,  and  let  him  have  a  cap  too":  Stewart  v. 
State,  113  Ind.  505;  an  instrument  which  reads:  "Prime  Wingard  507,  I. 
cotT  T  F":  State  v.  Wingard,  40  La.  Ann.  733, — since  such  instruments 
aa  the  above  were  in  a  form  which  apparently  had  some  legal  efficacy.  One's 
signature  may  be  forged  by  making  a  writing  over  it  which,  if  genuine, 
would  possess  legal  efficacy,  and  which,  although  not  genuine,  may  operate 
to  the  prejudice  of  another's  rights:  LuUrell  v.  Staie,  85  Tenn.  232;  4  Am. 
St.  Rep.  760.  There  may  be  a  forgery  of  an  " undertaker'a  certificate,"  and 
a  "clergyman's  certificate,"  used  to  obtain  payment  of  money  on  a  life  in- 
surance policy.  It  was  said  by  the  court  in  this  case  that  "the  contention 
of  counsel  for  defendant  is,  that  the  making  of  the  affidavit  of  the  under- 
taker and  the  certificate  of  the  attending  clergyman  could  not  in  this  in- 
stance bo  forgeries,  and  in  support  thereof  cite  the  rule  of  criminal  law,  that 
an  instrument  void  upon  its  face  cannot  be  the  subject  of  forgery,  because  it 
has  no  legal  tendency  to  effect  a  fraud.  In  support  of  this  contention,  it  ia 
claimed  that  the  affidavit  and  certificate  were  a  part  of  the  '  official  notice 
and  proof  of  death,'  and  that  all  the  papers  constitute  only  one  instrument; 
that  other  recitations  in  the  instrument  are  so  repugnant  and  irreconcilable 
to  those  set  forth  in  the  affidavit  of  the  undertaker  and  the  certificate  of  the 
clergyman  that  the  whole  death  proof  ia  a  mere  nullity,  and  absolutely  void 
upon  its  face.  The  claim  of  counsel  is  more  plausible  than  sound.  We  con- 
cede that  a  writing  invalid  on  its  face  cannot  be  tlie  subject  of  forgery, 
but  a  false  instrument  which  is  good  on  its  face  may  be  legally  capable  of 
effecting  a  fraud,  though  inquiry  into  extrinsic  facts  would  show  it  to  be 
invalid,  even  if  it  were  genuine;  therefore  the  forging  such  an  instrument 
would  be  a  ciiuie The  papers  headed  'Official  notice  and  proof  of 
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death '  embrace  several  separate  and  complete  documents  or  Mritten  instru- 
ments  The  undertaker's  afiQdavit  and  clergyman's  certificate  as  exe- 

cuted  are  complete  and  separate  instruments,  and  are  not  defective  or  in  any 
way  invalid  on  their  faces.  It  is  true  that  all  these  separate  and  indepen- 
dent instruments  are  necessary  to  complete  the  proof  of  death We  do 

not  think  that  where  a  certain  number  of  written  instruments  are  required 
to  be  presented  in  connection  with  each  other  as  indispensable  to  establish 
an  alleged  fact,  that  a  person  who  falsely  and  fraudulently  makes  one  or 
more  of  these  written  instruments  is  guiltless  of  offense,  because  he  does  not 
falsely  make  all,  or  because  in  some  of  the  other  written  instruments  to  be 
presented  a  discrepancy  or  defect  occurs  which  prevents  the  accomplishment 
of  his  fraudulent  purpose.  The  undertaker's  affidavit  and  the  clergyman's 
certificate  are  in  the  exact  form  required,  and  we  think  are  the  subject  of 
forgery  within  the  terms  of  the  statute  ":  State  v.  Hilton,  35  Kan.  338,  347- 
849.  A  ballot  which  is  changed  by  a  paster  so  as  to  read  for  a  different 
candidate  than  the  one  for  whom  it  is  cast  is  a  forgery:  KreUz  v.  Behrenameyer, 
125  111.  141;  ante,  p.  349. 

The  Following  Instrttments  have  been  Decided  not  to  be  Subjects 
OF  Forgery :  An  instrument  or  writing  invalid  or  void  on  its  face:  John  v. 
State,  23  Wis.  504;  State  v.  Wheeler,  19  Minn.  98;  5  Lawson's  Criminal 
Defenses,  25;  Fadner  v.  People,  33  Hun,  240,  245;  5  Lawson's  Criminal 
Defenses,  34;  Cunningham  v.  People,  4  Id.  455;  People  v.  Shall,  9  Cow.  778; 
People  v.  Harrison,  8  Barb.  560;  Hobba  v.  State,  75  Ala.  1,  6;  1  Wharton's 
Criminal  Law,  sees.  696  et  seq.;  2  Bishop's  Criminal  Law,  sec.  544;  State  v. 
Biigga,  34  Vt.  501,  503;  Rembert  v.  Staie,  53  Ala.  467,  469;  such  as  a  writing 
which  reads  "2  hides  $4jqq  Sitman,"  and  is  addressed  to  no  one:  Hmjoell  v.  Staie, 
21  Tex.  591.  This  rule  is,  however,  subject  to  the  limitation  that  "when  the 
paper  on  its  face  does  not  appear  to  have  any  legal  validity,  or  show  that  an- 
other might  be  injured  by  it,  but  extrinsic  facts  exist  by  which  the  holder  of 
the  paper  might  be  enabled  to  defraud  another,  then  such  facts  must  be 
averred,  and  if  averred  in  the  indictment,  will  constitute  the  crime  of  for- 
gery ":  State  v.  Briggs,  34  Vt.  501;  Hobbs  v.  State,  75  Ala.  1,  5;  Rembert  v. 
State,  53  Ala.  467,  469.  This  is  further  qualified  by  the  court  in  Rollins  v. 
State,  22  Tex.  App.  548,  551,  where  it  is  said:  "We  are  not  to  be  understod 
as  holding  that  all  instruments  though  not  absolutely  void  can  be  made  the 
predicate  for  forgery  simply  by  allegations  in  the  indictment.  The  instru- 
ment, by  an  inspection  of  it  alone,  independent  of  extrinsic  matters  or  ex- 
planatory pleading,  must  by  its  very  terms,  figures,  and  marks  appear  to  be 
that  which  by  proper  allegations  it  is  made  to  be."  An  engrossed  copy  of  a 
senate  bill  of  any  session  in  the  state  of  California  prior  to  1862  is  not  such 
a  public  record  that  the  alteration  thereof  is  punishable  by  law  as  a  crime: 
In  Hie  Matter  ofCorryeU,  22  Cal.  179.  A  probate  judge's  memorandum-book, 
which  is  not  required  by  law  to  be  kept,  but  is  used  merely  as  a  convenient 
book  of  reference  in  which  entries  are  kept,  and  various  minutes  which  could 
only  be  made  intelligible  by  oral  testimony,  is  not  the  subject  of  forgery;  it 
is  not  a  book  "of  or  belonging  to  any  public  office,"  and  has  no  official  char- 
acter: Dovrning  v.  Brown,  3  Col.  590;  one's  own  book  of  accounts  is  not  the 
subject  of  forgery:  State  v.  Young,  46  N.  H.  266;  5  Lawson's  Criminal  Defenses, 
43;  nor  is  a  military  land  warrant,  within  an  act  which  enumerates  an  "in- 
dent "and  "public  securities  "as  subjects  of  forgery:  United  States "v.  Irwin, 
6  McLean,  178;  so  there  can  be  no  forgery  in  Nebraska  of  a  deed  of  a  mar- 
ried woman  which  is  void  without  acknowledgment  in  the  state  where  exe- 
cuted: Roode  V.  State,  5  Neb.  174;  25  Am.  Rep.  475;  nor  is  an  inchoate  bill 
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of  exchange  a  subject  of  forgery:  Regina  v.  Harper,  14  Cox,  574;  5  Lawson's 
Criminal  Defenses,  23;  nor  can  forgery  be  predicated  of  an  instrument  which 
does  not  on  its  face  purport  to  bo  a  copy  of  tho  record,  and  such  as,  if  genuine, 
would  l>e  effective,  such  as  a  fictitious  decree  of  divorce  procured  in  another 
BUte:  Brown  v.  People,  80  111.  239;  29  Am.  Rep.  25;  5  Lawson's  Criminal  De- 
fenses, 31;  nor  can  it  be  predicated  ou  a  writing  which  reads:  "  Pay  to  John  Low 
or  bearer  fifteen  hundred  dollars  in  N.  Myers's  bills  or  yours,"  it  not  being  an 
order  for  the  payment  of  money  or  the  delivery  of  goo<l8:  People  v.  Farring- 
ton,  14  Johns.  348;  uor  of  the  following:  "Let  the  bearer  have  one  of  your 
unallcst  with  load  and  charge  to  me,"  and  signed,  it  not  being  an  order  for 
the  delivery  of  a  pistol,  as  urged  by  the  prosecution,  or  of  goods  or  chattels: 
Carherryy.  State,  11  Ohio  St.  410;  so  a  contract  in  writing  for  the  purchase 
of  a  marble  monument  and  its  delivery  at  a  future  day  is  not  an  "  instru- 
ment in  writing  "  within  the  intent  of  the  Illinois  criminal  code,  and  is  not 
therefore  a  subject  of  forgery:  Shirk  v.  People,  121  111.  61,  66;  and  a  letter 
written  to  another  introducing  a  party  named  therein,  and  recommending  the 
loan  of  money  to  him,  is  not  a  writing  of  which  forgery  could  be  committed: 
Foulkes's  Ccue,  2  Rob.  836;  so  wrappers  of  baking  powders  are  not  a  subject 
of  forgery:  Regina  v.  Smith,  Dears.  &  B.  566;  5  Lawson's  Criminal  Defenses, 
17;  nor  ia  a  painting  a  document  or  writing  of  which  forgery  may  be  commit- 
ted: Rex  V.  Clo88,  Dears.  Sc  6.  460;  5  Lawson's  Criminal  Defenses,  12;  and  see 
generally  the  note  in  5  Id.  67  et  seq. 

Forgery  —  iNDiCTMEirr,  Sufficienct  of:  State  v.  Johnson,  26  Iowa,  407; 
96  Am.  Dec.  158;  Cross  v.  People,  47  111.  152;  95  Am.  Dec.  474;  State  v.  JUor- 
ton,  27  Vt.  310;  65  Am.  Dec.  201;  Rembert  v.  Staie,  53  Ala.  467;  25  Am.  Rep. 
639;  LuUrdlv.  State,  85  Tenn.  232;  4  Am.  St.  Rep.  760,  and  note  765. 


Harmes  v.  State. 

[as  Tbzas  Appkals,  190.] 
House  is  not  Disorderly  within  Inhibition  of  Statutb  because  Pros- 
titutes AND  Vagabonds  Resort  tuere  to  Buy  and  Drink  Beer,  it 
appearing  that  accused  was  engaged  in  carrying  on  a  legitimate  business. 

Defendant  was  the  keeper  of  a  grocery  store  and  beer 
saloon  combined,  in  which  groceries  or  beer  were  sold  to  all 
persons  who  desired  to. purchase.  Beer  was  sold  to  be  drank 
on  the  premises,  and  the  purchasers  were  permitted  to  remain 
as  long  as  they  wished.  Respectable  people  of  both  sexes 
were  customers  of  the  store,  and  prostitutes  resorted  to  the 
place  daily  to  purchase  groceries,  or  to  purchase  and  drink 
beer.  The  rules  of  the  house  required  that  noisy  and  turbu- 
lent persons  be  expelled  therefrom,  and  this  rule  had  been 
enforced  on  one  occasion.  From  a  conviction  and  fine  for 
keeping  a  disorderly  house  defendant  appealed. 

R.  D.  Harrell,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 
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Hurt,  J.  This  court,  in  McElhenny  v.  State,  12  Tex.  App. 
231,  held  that  "  it  is  not  every  house  to  which  prostitutes  and 
vagabonds  resort  that  thereby  becomes  a  disorderly  house 
within  the  meaning  and  intent  of  article  896  of  the  Penal 
Code."  In  this  case,  as  in  that  cited,  the  evidence  shows  that 
defendant  was  engaged  in  carrying  on  a  legitimate  business. 
That  prostitutes  and  vagabonds  resorted  to  that  house  for  the 
purpose  of  buying  and  drinking  beer  does  not  bring  the  place 
within  the  inhibition  of  the  statute. 

Because  the  evidence  does  not  warrant  the  conviction,  the 
judgment  is  reversed  and  the  cause  remanded. 

House  la  Disobderlt  which  tends  to  public  annoyance,  although  but  ono 
person  may  actually  have  been  disturbed:  Commomoealth  v.  Hopkins,  133 
Mass.  381;  43  Am.  Rep.  527.  And  a  canvas  tent  may  be  a  "disorderly 
house ":  Killman  v.  State,  2  Tex.  App.  222;  28  Am.  Rep.  4.32.  And  under 
an  indictment  at  common  law  for  keeping  a  "disorderly  house,"  it  is  no  vari- 
ance that  the  defendant  kept  only  a  single  room:  Conimonvaealth  v.  Bulman, 
118  Mass.  456;  19  Am.  Rep.  469.  But  an  indictment  for  keeping  a  disor- 
derly house,  to  the  damage  and  common  nuisance  of  all  the  citizens  of  the 
state,  is  bad,  if  it  does  not  show  particularly  that  the  house  was  in  a  public 
place,  or  that  the  public  were  affected  thereby:  Mains  v.  Stale,  42  Ind.  327; 
13  Am.  Rep.  364.  It  has  been  held  sufficient  to  constitute  the  offense  of 
keeping  a  disorderly  house  that  the  house  be  so  kept  as  to  draw  together  idle, 
vicious,  dissolute,  or  disorderly  persons,  engaged  in  unlawful  or  immoral 
practices,  endangering  the  public  peace,  and  promoting  immorality:  Thatcher 
V.  Staie,  48  Ark.  56. 
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OoKsmucT — C!oMMON  Desiqn. —  "All  Persons  are  Principals  Who  ars 
Gthlty  of  Acting  Together  in  the  commission  of  an  offense,"  under 
the  Texas  Penal  Code,  article  74;  actual  presence  is  not  necessary  if  at  the 
time  of  commission  the  absent  party  is  doing  his  part  in  connection  with 
a  furtherance  of  the  common  design;  and  all  persons  are  principals  who 
procure  aid,  arms,  or  means  of  any  kind  to  assist  in  committing  the 
offense,  while  others  are  executing  the  unlawful  act,  or  who  endeavor  to 
secure  the  safety  or  concealment  of  the  offenders  at  the  time  of  the  com- 
mission of  the  offense:  Texas  Penal  Code,  art.  76. 

In  Conspiracy,  ELach  Party  is  Criminally  Responsible  for  Acts  of  his 

A.S30CIATE3  COMMrrTED  IN  FORTHERANCE  OF  THE  COSIMON  DESIGN  when 

such  parties  combine  together  to  commit  any  unlawful  act. 
Ikbtructions  Which  Present   Matters  of  Fact,  Supported  to  Some 
Extent  at  Least  by  the  Evidence,  should  be  given,  and  it  is  error  to 
refuse  them;  the  court  may  not  ignore  matters  of  fact  submitted  by  a 
defendant,  by  refusing  to  st:bmit  to  the  jury  the  law  applicable  thereto. 
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Im  iKDiormNT  FOR  Felony,  Oxb  Charokd  as  Principal  OAirifOT  Bi  Cok- 
viotkd  as  an  accomplice. 

Felony.  —  Burden  of  Proof  never  Shifts  from  th«  8tatb  to  Defend- 
ant, but  is  upon  state  throughout. 

The  following  are  the  instructions  which  were  refused  and 
are  discussed  in  the  opinion:  No.  3:  "The  defendant  asks  the 
court  to  charge  the  jury  that  an  accomplice  is  one  who  is  not 
present  at  the  commission  of  an  offense,  but  who,  before  the 
act  is  done,  advises,  commands,  or  encourages  another  tocom- 
tnit  an  offense,  or  who  agrees  with  the  principal  offender  to 
aid  him  in  committing  the  offense,  or  who  prepares  arms  or 
aid  of  any  kind  prior  to  the  commission  of  an  offense,  for  the 
purpose  of  assisting  the  principal  in  the  execution  of  the  same. 
You  are  further  charged,  gentlemen  of  the  jury,  that  the  de- 
fendant, George  Phillips,  being  charged  as  a  principal  offender, 
lie  cannot,  under  the  law  of  this  state,  be  convicted  as  an  ac- 
complice. If  you  believe  from  the  evidence  that  the  defendant 
is  guilty  as  an  accomplice  under  the  law  as  before  given,  you 
will  find  him  not  guilty;  or  if  you  believe  defendant  guilty 
from  the  evidence,  but  have  a  reasonable  doubt  whether  he  is 
guilty  as  a  principal  or  as  an  accomplice,  you  will  find  the 
•defendant  not  guilty.  The  defendant  is  presumed  by  the  law 
to  be  innocent  until  his  guilt  is  established  by  legal  evidence, 
and  if  from  the  evidence  before  you  in  this  case,  you  have  a  rea- 
sonable doubt  as  to  the  defendant's  guilt,  you  will  acquit  him. 
The  burden  of  proof  never  shifts  from  the  state  to  the  defend- 
ant, but  is  upon  the  state  throughout."  Special  charge  No.  4: 
*'  You  are  further  charged  that  the  defendant,  George  Phillips, 
being  charged  as  a  principal  offender,  he  cannot,  under  the 
code  of  this  state,  be  convicted  as  an  accomplice." 

I'eet  and  Crosby,  for  the  appellant. 

IF.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  Though  appellant  has  been  convicted  upon 
an  indictment  charging  him  alone  with  the  murder  of  Lewis 
Rhiden,  the  testimony  shows  that  several  other  parties  were 
connected  with  and  implicated  in  the  killing.  There  is  no 
positive  testimony  identifying  the  party  who  actually  fired  Ihe 
:fatal  shot,  and  whilst  all  the  state's  witnesses  testify  to  the 
personal  presenceof  this  defendant,  and  place  him  in  position 
^nd  surround  him  with  circumstances  that  lead  almost  irre- 
sistibly to  the  conviction  that  with  his  own  hand  he  committed 
the  murder,  he,  on  the  other  had,  has  proven,  by  the  positive 
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testimony  of  his  principal  witness,  that  he  was  not  only  not 
present,  but  that  he  was  so  distant  he  could  not  have  heard 
the  fatal  shot  by  which  the  murder  was  committed.  This 
witness  was  a  white  man, — all  the  other  parties  present  at 
the  time,  witnesses  and  participants,  being  negroes.  The 
murder  was  committed  at  night,  some  time  after  dark. 

Inasmuch  as  the  most  serious  questions  arising  upon  this 
appeal  relate  to  the  correctness  and  sufficiency  of  the  charge 
of  the  court  to  the  jury  with  reference  to  conspirators  and 
principal  ofifenders,  it  may  be  well  to  state  the  substance  of 
the  uncontradicted  and  undisputed  facts  showing  specifically 
the  defendant's  relation  to  the  homicide.  It  appears  that  ap- 
pellant's infant  child  had  been  taken  by  some  one  and  spirited 
away, — when  and  under  what  circumstances  does  not  appear, 
nor  does  it  appear  what  supposed  connection,  if  any,  deceased 
had  with  the  abduction  and  concealment  of  the  child.  The 
homicide  was  committed  on  Monday  night.  On  the  previous 
Saturday  night  defendant  went  to  the  house  of  deceased  with 
a  gun,  after  the  family  had  gone  to  bed,  inquired  for  deceased, 
and  when  told  he  was  not  there,  said  he  intended  to  kill  him. 
On  Monday  defendant  was  at  the  house  of  deceased  three 
times;  on  the  first  occasion  early  in  the  morning,  and  when 
told  that  deceased  was  not  there,  he  told  the  family  to  tell 
deceased  that  he  intended  to  kill  him  that  night.  About  an 
hour  by  sun  he  again  appeared  at  the  house,  and  being  told 
that  deceased  had  not  returned,  said:  "Tell  Lewis  Rhiden 
that  he  had  better  get  his  gun  ready,  for  me  and  George  Nixon, 
Aaron  Nixon,  and  Bill  Evans  are  coming  here  to-night  and 

kill  him,  or  hurt  him  d d  badly."    Some  time  after  this  the 

defendant  passed  deceased's  house,  and  the  latter  being  at 
home,  the  defendant  asked  him  to  help  him  hunt  his  child, 
when  deceased  said  that  he  was  sick,  but  if  defendant  would 
wait  till  morning  he  would  go  with  him  to  hunt  his  wife  and 
child.  As  defendant  was  leaving  he  said  that  George  Nixon, 
Aaron  Nixon,  and  Bill  Evans  were  going  with  him.  That 
same  evening  all  the  last-named  parties  and  the  defendant 
met  at  the  house  of  Jim  Phillips,  where  they  were  preparing 
arms  and  ammunition,  and  about  dark  started  off  towards  the 
house  of  deceased,  and  when  George  Nixon  said,  "Boys,  this 
is  a  mighty  particular  matter  we  are  going  into,"  defendant 
said,  "  Yes,  come  on;  the  one  that  crawfishes  out  of  this  busi- 
ness, we  will  all  turn  on  him."  Defendant's  witness,  the  white 
man,  Jim  Buie,  says  that  some  negroes  came  to  Mit  Buie'i, 
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where  he  and  defendant  were,  and  called  defendant  out  and 
talked  with  him  just  before  the  witness  and  defendant  were 
about  to  start  off  on  horseback  to  hunt  for  the  defendant's 
child,  but  that  he  does  not  know  whether  they  were  George 
Nixon,  Aaron  Nixon,  and  Bill  Evans,  or  not,  —  the  witness  was 
near-sighted,  and  could  not  sec  well  at  a  distance, —  but  that 
these  same  parties,  whoever  they  were,  were  at  the  house  of 
deceased  when  he  and  defendant  passed  the  house  going  to  Ned 
Wagoner's,  six  miles  distant,  in  search  of  the  child.  There  is 
but  little,  if  any,  conflict  in  the  testimony  up  to  this  point. 

The  state's  witnesses  say  that,  just  before  the  killing, 
George  Nixon  came  to  the  fence  in  front  of  the  house  and 
called  deceased  out,  and  that  these  two  were  sitting  on  the 
fence  talking  when  Jim  Buie,  Bill  Evans,  and  defendant 
passed  by,  all  armed,  and  defendant  told  deceased  he  wanted 
to  see  him,  and  deceased  replied,  "I  want  to  see  you  too"; 
that  after  having  gone  about  forty  yards,  the  parties  stopped 
in  the  road,  and  defendant  called  to  deceased  to  come  down 
there;  that  deceased  started,  but  was  shot  by  some  one  of 
the  parties  in  the  road;  that  is,  by  Jim  Buie,  Bill  Evans,  or 
defendant. 

Defendant's  witness,  Jim  Buie,  positively  denies  that  he 
and  defendant  either  said  anything  to  deceased  or  any  one 
else  as  they  passed;  denies  that  they  stopped  and  witnessed 
the  shooting;  denies  that  they  even  heard  the  report  of  the 
gun  which  did  the  killing;  and  further  testified  that  he,  the 
witness,  did  not  hear  of  the  killing  until  the  next  morning; 
that  defendant  was  with  him  all  the  time;  that  they  went  six 
miles  to  Wagoner's  and  returned  back  to  Plummer's,  within 
a  mile  of  the  place  of  the  homicide,  together.  There  is  other 
evidence  which  tends  to  show  that  the  shooting  was  done 
from  a  fence  corner  inside  the  field,  and  by  Aaron  Nixon, 
who,  it  will  be  observed,  was  not  seen  with  the  other  parties 
at  the  house  of  deceased  about  the  time  of  the  shooting. 

From  the  facts  we  have  detailed,  we  think  it  is  reasonably 
apparent  that  a  conspiracy  was  deliberately  entered  into  be- 
tween Aaron  Nixon,  George  Nixon,  Bill  Evans,  and  this  de- 
fendant, to  take  the  life  of  Lewis  Rhiden.  It  is  also  equally 
apparent  that  such  conspiracy  was  formed  in  the  interest  and 
at  the  instance  of  this  defendant.  He,  it  seems,  had  deter- 
mined and  repeatedly  declared  his  intention  to  kill  deceased. 
He  is  the  only  one  of  the  parties  who  had  any  such  motive, 
or  who  had  ever  declared  such  intention.     In  entering  into 
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the  conspiracy  and  participating  to  the  extent  they  or  either 
of  them  went  in  its  consummation,  the  other  parties  appear 
to  have  been  actuated  solely  by  their  friendship  for  defendant. 
He  seems  to  have  been  the  very  head  and  front  of  the  con- 
spiracy, and,  to  say  the  least  of  it,  was  the  most  active  leader 
and  participant  up  to  and  within  but  a  short  time  of  its  con- 
summation. If  there  is  any  evidence  of  an  abandonment 
upon  his  part,  it  consists  in  the  fact,  if  it  be  a  fact,  that  ho 
did  not  stop  to  consummate  or  be  present  at  its  consumma- 
tion, but  went  on  with  Jim  Buie,  out  of  sight  and  hearing  of 
the  deed,  and  his  going  on  with  Buie,  instead  of  being  evi- 
dence of  abandonment,  may  be  equally  as  strong  evidence  to 
convict  him  as  a  principal  in  the  murder. 

Suppose  Buie  to  have  been  all  that  is  claimed  for  him  by 
the  defense, — an  upright,  truthful,  honest.  Christian  citizen, 
who  would  be  so  far  from  engaging  in  the  conspiracy  himself 
as  that  he  would  do  all  in  his  power  to  prevent  its  accom- 
plishment, and  that  this  fact  was  known  to  defendant  and  his 
confederates, — what  more  reasonable  and  natural  than  that 
they  should  arrange  to  have  him  absent  at  the  denouement, 
60  that  he  should  not  be  able  to  prevent  nor  be  able  to  testify 
against  the  parties  engaged  in  it?  and  what  more  plausible 
reason  could  be  had  to  get  him  away  than  for  defendant  to 
urge  him  on  and  accompany  him  to  Wagoner's  in  pretended 
search  of  the  child?  In  furtherance  of  the  conspiracy,  it  may 
have  become  necessary  that  appellant  should  have  taken  Buie 
away  from  the  scene  in  order  to  conceal  the  crime  and  its 
perpetrators,  and  the  fact  of  his  own  complicity  in  it.  If  so, 
then  he  was  a  principal,  though  not  present  at  its  commission. 

"All  persons  are  principals  who  are  guilty  of  acting  to- 
gether in  the  commission  of  an  offense":  Penal  Code,  art.  74; 
not  alone  those  who  are  present,  but  all  who  are  acting  to- 
gether in  its  commission.  Actual  presence  is  not  necessary,  if 
at  the  time  of  commission  the  absent  party  is  doing  his  part 
in  connection  with  and  furtherance  of  the  common  design: 
Willson's  Crim.  Stats.,  sec.  142.  Again,  it  is  expressly  pro- 
vided by  statute  that  "all  persons  who  shall  engage  in  procur- 
ing aid,  arms,  or  means  of  any  kind  to  assist  in  the  commis- 
sion of  an  offense,  while  others  are  executing  the  unlawful 
act,  and  all  persons  who  endeavor  at  the  time  of  the  commis- 
sion of  the  offense  to  secure  the  safety  or  concealment  of  the 
offenders,  are  principals,  and  may  be  convicted  and  punished 
as  such":  Penal  Code,  art.  76. 
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It  ib  also  a  familiar  general  rule  that  when  several  parties 
conspire  or  combine  together  to  commit  any  unlawful  act,  each 
is  criminally  responsible  for  the  acts  of  his  associates  or  con- 
federates committed  in  furtherance  or  in  prosecution  of  the 
common  design  for  which  they  combine:  Bowers  v.  State^  24 
Tex.  App.  543;  Kirby  v.  State,  24  Tex.  App.  14;  Williama  v. 
State,  81  Ala.  1;  60  Am.  Rep.  133;  9  Crim.  Law  Mag.  480; 
Willson's  Crim.  Stats.,  sec.  151. 

So  much  for  the  state's  theory  of  the  case,  and  it  may  suffice 
to  sa}'  that  the  charge  of  the  court  was  substantially  correct 
in  presenting  the  law  applicable  to  this  theory. 

But  on  the  other  hand,  there  were  two  theories  insisted  upon 
for  the  defense:  1.  Abandonment  of  the  conspiracy  by  de- 
fendant; and  2.  That  having  abandoned  the  former  design 
to  kill  Rhiden,  all  the  inculpatory  acts  proven  against  appel- 
lant prior  thereto,  if  he  could  be  held  liable  for  them  at  all,  in 
any  manner,  after  such  abandonment,  or  if,  without  abandon- 
ment, he  was  liable  for  them,  he  not  being  present  at  nor  act- 
ing with  his  co-conspirators  in  the  killing,  he  would  be  liable  as 
an  accomplice  (Penal  Code,  art.  79),  and  not  as  a  principal, 
and  if  as  an  accomplice,  that  then  he  could  not  be  convicted 
under  the  indictment,  which  charged  him  alone  as  a  principal 
offender.  Special  instructions  covering  these  phases  of  the 
defense  were  requested  for  the  defendant  and  refused  by  the 
court,  and  bills  of  exceptions  saved  to  the  refusal. 

It  was  error  for  the  court  to  refuse  these  instructions,  because, 
whatever  might  have  been  the  opinion  of  the  court  as  to  the 
truth  or  merit  of  the  defenses,  they  presented  matters  of  fact, 
supported,  to  some  extent  at  least,  by  the  evidence.  "  In  all 
criminal  cases  the  jury  are  the  exclusive  judges  of  the  facts 
proved  and  of  the  weight  to  be  given  to  the  testimony,"  etc.: 
Code  Crim.  Proc,  art.  728.  And  it  is  not  for  the  court  to  ignore 
matters  of  fact  submitted  by  a  defendant,  by  refusing  to  sub- 
mit to  the  jury  the  law  applicable  thereto.  "  Every  theory  o' 
the  case  presented  by  the  evidence,  whether  strongly  or  weakl} 
supported  thereby,  demands  instructions  to  the  jury  direct!} 
and  pertinently  thereto,  and  this  rule  applies  to  every  theory 
within  the  scope  of  the  indictment  which  the  evidence  tends  td 
establish,  whether  favorable  to  the  state  or  the  defendant": 
Willson's  Crim.  Stats.,  sec.  2338. 

When  an  indictment  for  felony  charges  the  defendant  as  a 
principal  offender  under  the  code,  he  cannot  be  convicted  as 
an  accomplice:  McKeen  v.  State,  7  Tex.  App.  631.     The  dis- 
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tinction  between  these  two  diflferent  characters  of  oflfenders  has 
been  so  often  defined  that  it  is  only  necessary  to  refer  to  such 
later  decisions  upon  the  subject  as  Smith  v.  State,  21  Id.  108; 
Watson  V.  State,  21  Id.  598;  Collins  and  Lindlyv.  State,  24  Id. 
142;  and  Blain  v.  State,  24  Id.  626. 

Another  refused  instruction  was  that  "  the  burden  of  proof 
never  shifts  from  the  state  to  the  defendant,  but  is  upon  the 
state  throughout."  This  proposition  is  elementary,  and  has 
but  few  and  rare  exceptions:  Black  v.  State,  1  Tex.  App,  368. 

Several  other  errors  are  complained  of,  but  inasmuch  as  they 
may  not  arise  at  another  trial,  we  refrain  from  discussing 
them.  Because  of  errors  in  the  charge  of  the  court  pointed 
out,  tlie  judgment  is  reversed  and  the  cause  remanded. 

Jury  must  Determine  whether  Act  Dokb  by  a  member  of  a  conspir- 
acy naturally  flowed  from,  and  was  done  in  furtherance  of,  the  common  de- 
sign, so  as  to  make  him  guilty  as  a  participator  in  the  conspiracy:  Bowers  y. 
State,  24  Tex.  App.  542;  5  Am.  St.  Rep.  901.  Law  of  criminal  conspiracy 
generally:  See  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320,  and  note  473- 
492;  State  V.  Roberts,  15  Or.  187;  State  v.  McCahill,  72  Iowa,  111. 

In  Criminal  Cases,  Burden  of  Proof  never  Shifts,  but  rests  upon  the 
prosecution  throughout:  Tiffany  v.  CommonvoeaUh,  121  Pa.  St.  165;  6  Am. 
St.  Rep.  775,  and  note  780. 

Self-defense,  Burden  of  Proof:  Brown  v.  State,  83  Ala.  33;  3  Am.  St.. 
Rep.  685,  and  note  688. 

Term  "Accomplice"  Includes  All  Persons  Concerned  in  the  com- 
mission of  an  offense,  irrespective  of  the  grade  of  their  guilt:  People  v.  Kraker, 
72  Cal.  459;  1  Am.  St.  Rep.  65. 

To  Convict  One  as  Aider  and  Abettor,  the  principal  must  be  indicted 
with  him,  or,  if  he  be  indicted  alone,  the  indictment  must  disclose  the  name 
of  the  principal,  and  give  a  description  of  his  acts:  Mulligan  v.  Common' 
wealth,  84  Ky.  229. 
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Upon  Motion  for  Change  of  Venue  on  Ground  of  Prejudice,  Evi- 
dence is  admissible  other  than  that  of  the  supporting  affiants,  and  wit- 
nesses may  be  examined  ou  both  sides  as  to  the  existence  or  non-existence 
of  "prejudice  "  iu  the  county.  Article  583  of  the  Code  of  Criminal  Pro- 
cedure of  Texas  does  not,  in  such  cases,  restrict  the  matters  to  be  inves- 
tigated solely  to  the  credibility  and  means  of  knowledge  of  the  defend- 
ant's compurgators  in  the  application. 

On  Trial  for  Murdek,  Instructions  should  Distinctly  Set  Forth  the 
Law  applicable  to  the  case,  not  alone  the  case  as  made  by  the  evidence 
for  the  prosecution,  but  the  case  as  made  by  all  the  evidence,  and  espe- 
cially the  law  applicable  to  any  favorable  evidence  comprising  defensive 
matter  in  behalf  of  the  accused. 
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Silt-defense.  —  Under  the  law  of  Texas,  a  ^arty  has  a  right  to  defend  him* 
self  against  any  assault,  or  threatened  assanlt,  made  upon  his  person, 
calculated  to  inflict  death  or  serious  bodily  injury;  and  it  ia  not  essential 
to  his  perfect  right  of  self-defense  that  the  danger  be  real  or  in  fact  ex- 
ist; it  niay  only  be  apparent.  If  it  reasonably  appears  from  the  circum- 
stances of  the  caso  that  danger  existed,  the  person  threatened  with  such 
apparent  danger  has  the  same  right  to  defend  against  it,  and  to  the  same 
extent,  that  he  would  have  were  the  danger  real.  But  if  a  party,  by  hia 
own  wrongful  act,  brings  about  the  necessity  of  taking  the  life  of  an- 
other to  prevent  being  himself  killed,  he  cannot  say  that  such  killing 
was  in  his  necessary  self-defense,  but  it  will  be  imputed  to  malice,  ex- 
press or  implied,  by  reason  of  the  wrongful  act  which  brought  it  about, 
or  malice  from  which  it  was  done. 

Murder.  —The  Rule  a.s  to  Self-defense  is  Lihited  bt  thk  Intention 
of  a  party  who  brings  about  the  necessity  of  taking  the  life  of  another. 
If  the  intention  was  not  felonious,  the  homicide  whicli  necessity  com- 
pelled will  not  be  murder. 

Instruction  —  Self-defense.  — If  a  party's  right  to  self-defense  depends 
upon  the  intent  with  which  he  provoked  the  difficulty,  and  the  intent  is 
a  fact  to  be  found  by  the  jury,  then  the  charge  of  the  court,  in  cases 
where  the  evidence  creates  any  doubt  as  to  the  character  of  the  intent, 
should  always  instruct  the  jury  as  to  the  distinction  between  perfect  and 
imperfect  self-defense,  as  applicable  to  the  particular  act  of  accused,  and 
his  liability. 

Self-defense.  —  Where  there  are  More  Assailants  than  One,  the 
slayer  has  the  right  to  act  upon  the  hostile  demonstrations  of  either  one 
of  them,  and  to  kill  either  of  them  if  it  reasonably  appear  to  him  that 
they  were  present,  acting  together  to  take  his  life  or  do  him  serious 
bodily  injury. 

Bight  of  Self-defense  exists,  notwithstanding  a  mere  preparation  to  com- 
mit the  wrongful  act,  where  there  is  no  accompanying  demonstration 
which  indicates  the  wrongful  purpose. 

Manslaughter.  —  A  Person  Illegally  Restrained  of  his  Liberty  may 
not  only  oppose  force  to  force,  but  can  increase  that  force  to  killing  of 
his  adversary,  if  necessary  to  prevent  the  attempted  wrong,  and  such 
killing  is  reduced  to  manslaughter. 

Manslaughter.  —  Where  One,  under  the  Influence  of  Sudden  Pas- 
sion, Kills  Another,  not  having  provoked  the  contest  with  intent  to 
kill,  but,  under  the  influence  of  terror  produced  by  the  acts  of  his  atlver- 
sary,  procures  a  pistol  as  a  means  of  defense  in  case  of  an  attack,  or  in 
case  of  an  attempted  enforcement  of  a  threat  to  illegally  restrain  liim  of 
his  liberty,  and  the  acts,  words,  and  conduct  of  his  adversary  are  such 
as  to  arouse  anger,  rage,  sudden  resentment,  or  terror,  rendering  his 
mind  incapable  of  cool  reflection,  and  under  the  immediate  influence  of 
the  sudden  passion  the  killing  is  done,  this  is  not  murder,  but  man- 
slaughter: Texas  Penal  Ckxle,  arts.  593,  694. 

Question  whether  Act  of  Eiluno  was  Caused  by  Passion  is  for  thx 
Jury,  and  not  for  the  court,  to  pass  upon,  where  the  evidence  tends  to 
show  that  passion  was  aroused  by  an  adequate  cause. 

The  following  charges  made  by  the  court  were  claimed  to 
be  erroneous:  "Therefore,  if  the  jury  believe  from  the  evidence 
that,  at  the  time  of  the  homicide,  that  the  deceased  made  any 
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hostile  demonstrations  towards  defendant,  or  any  gestures  as 
if  to  draw  a  weapon,  under  circumstances  reasonably  calcu- 
lated to  produce  in  the  mind  of  the  defendant  a  reasonable 
expectation  or  fear  of  death  or  great  bodily  injury,  and  that 
defendant  actually  believed  that  the  deceased  was  about  to 
murder  or  maim  him,  and  that  while  said  deceased  was  in  the 
act  of  making  such  hostile  demonstration,  or  such  threatening 
gesture,  defendant  Meuly  shot  and  killed  deceased,  then  and 
in  that  event  said  Meuly  would  be  justified  in  taking  the  life 
of  said  Douglas,  and  if  you  so  find,  you  will  acquit  him. 
a.  The  jury  are  further  instructed  that  a  party  who  seeks  a 
diflSculty  with  a  deadly  weapon,  and  who  makes  the  first  hos- 
tile demonstration  or  aggression,  cannot  justify  under  the  law 
of  self-defense.  And  likewise,  a  party  who  seeks  and  provokes 
a  difficulty,  with  the  intention  of  taking  advantage  of  any 
hostile  demonstration  on  the  part  of  his  adversary,  would  not 
be  excused  or  justified  in  the  eyes  of  the  law  for  the  homicide 
committed  under  such  circumstances,  b.  And  hence,  if  the 
jury  find  that  the  defendant  approached  the  deceased  in  a 
hostile  manner,  with  a  pistol  in  his  hand,  intending  to  take 
advantage  of  any  hostile  move  on  the  part  of  deceased, 
knowing  that  such  an  act  on  his  part  might  probably  result 
in  death,  either  to  himself  or  the  deceased,  then  in  that  event 
defendant  would  not  be  justified  or  excused  in  taking  the  life 
of  deceased,  however  great  the  necessity  therefor,  c.  Again, 
if  the  jury  shall  believe  from  the  evidence  that  defendant 
made  the  first  hostile  demonstration  toward  the  deceased,  and 
by  his  own  wrongful  acts  brought  about  and  produced  the 
ftecessity  of  taking  deceased's  life,  to  avoid  and  prevent  being 
himself  killed,  then,  and  in  such  a  case,  he  cannot  say  the 
killing  was  in  his  own  necessary  self-defense.  Therefore,  a 
homicide  committed  under  such  circumstances  as  are  enum- 
erated in  either  of  the  last  three  preceding  portions  of  this 
charge,  marked  a,  6,  and  c,  would  constitute  murder  in  one  of 
the  degrees,  and  a  killing  under  such  circumstances  will  be 
imputed  to  malice,  express  or  implied,  by  reason  of  the  wrong- 
ful act  which  brought  it  about,  or  the  malice  from  which  it 
was  done.  And  hence,  if  the  jury  shall  believe  from  the  evi- 
dence that  defendant  shot  and  killed  deceased  under  such  cir- 
cumstances as  are  enumerated  in  either  of  said  portions  a,  b, 
and  c,  they  will  then  find  him  guilty  of  murder,  and  the  de- 
gree of  such  murder  as  the  facts  shall  warrant,  and  assess  the 
proper  penalty."     The  following  charge  was  requested  by  the 
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defense,  but  was  refused:  "  The  jury  are  instructed  that  if  you 
believe  from  the  evidence  that  it  reasonably  appeared  to  the 
defendant,  Alexander  Meuly,  from  the  circumstannes  arising 
from  the  acts  or  words  of  H.  A.  Burbank  and  the  deceased, 
H.  Douglas,  that  the  said  defendant  was  in  danger  of  serious 
bodily  injury,  or  that  his  life  was  in  danger,  and  that  said 
defendant  acted  under  such  belief,  then  defendant  was  justi- 
fiable in  defending  himself  against  the  circumstances  consti- 
tuting, in  his  mind,  the  apparent  danger,  to  the  same  extent 
as  if  the  danger  had  been  real.  If,  therefore,  you  believe  the 
defendant,  in  so  defending  himself  against  the  apparent  dan- 
ger, acted  under  the  reasonable  belief  that  he  was  in  danger 
of  serious  bodily  injury,  or  that  his  life  was  in  danger  at  the 
time  he  shot  and  killed  said  Douglas,  under  the  law  he  was 
justified,  and  you  will  acquit  him." 

/.  0.  Nicholson,  Stanley  Welch,  and  0.  R.  Scott,  for  the  ap- 
pellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  This  voluminous  record  contains  fourteen  bills 
of  exception  reserved  by  defendant  to  rulings  of  the  court  at 
the  trial,  and  twenty-four  assignments  of  error  submitted  on 
this  appeal  as  grounds  for  reversal  of  the  judgment.  Our  con- 
clusion as  to  the  course  necessary  to  be  taken  in  the  disposi- 
tion of  the  case  en  this  appeal  renders  it  unnecessary  to 
discuss  but  one  or  more  of  these  supposed  errors,  as  they  are 
of  a  character  not  likely  to  arise  on  another  trial  in  the  court 
below.  Some  of  them  become  important  in  view  of  another 
trial,  and  to  such  alone  we  propose  to  confine  our  discussion. 

1.  Appellant  moved  for  a  change  of  venue  in  the  case,  and 
based  his  motion  upon  the  first  ground  named  in  the  statute: 
Code  Crim.  Proc,  art.  578;  that  is,  that  there  existed  against 
him  so  great  a  prejudice  in  the  county  that  he  could  not  obtain 
a  fair  and  impartial  trial.  His  application  was  controverted 
by  the  district  attorney  under  the  provisions  of  article  583  of 
the  Code  of  Criminal  Procedure,  and  many  witnesses  were  per- 
mitted to  be  examined  on  both  sides  as  to  the  existence  or  non- 
existence of  "prejudice"  in  the  county.  It  is  urgently  insisted 
that  such  testimony  was  inadmissible,  and  contravenes  the 
obvious  purpose  and  intent  of  article  583,  which,  it  is  con- 
tended, limits  and  restricts  the  matters  to  be  investigated 
solely  to  the  credibility  and  means  of  knowledge  of  the  de- 
fendant's compurgators  in  the  application.     In  other  words, 
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that  if  the  credibility  and  means  of  knowledge  of  the  com- 
purgators are  alone  authorized  to  be  attacked,  this  cannot  be 
done  by  proof  generally  of  the  non-existence  of  prejudice, 
and  that  in  such  a  contest  it  is  error  to  go  into  a  general  in- 
vestigation as  to  the  existence  and  non-existence  of  prejudice. 

Now,  what  was  the  sole  issue  presented  by  defendant's  ap- 
plication, and  the  supporting  affidavits  of  the  compurgators? 
It  was  the  existence  or  non-existence  of  prejudice.  Their 
means  of  knowledge  upon  this  matter  was  attacked.  To  show 
that  such  prejudice  did  not  exist  manifestly  tends  most 
strongly  to  prove  that  they  did  not  possess  correct  means  of 
ascertaining  the  truth  of  the  matter.  Under  this  issue  as  to 
"the  means  of  know^ledge"  of  the  compurgators,  it  has  been 
more  than  once  decided  that  the  "  defendant  would  have  the 
right  to  prove  the  existence  of  the  prejudice  by  any  witness 
besides  the  affidavit  of  his  compurgators;  and  on  the  other 
hand,  the  state  would  have  the  right  to  prove  that  no  such 
prejudice  did  in  fact  exist.  The  supporting  affiants  could  be 
thoroughly  tested  as  to  their  means  of  knowledge  by  either 
party":  Davis  v.  State,  19  Tex.  App.  201;  Pierson  v.  State,  21 
Id.  14;  Smith  v.  State,  21  Id.  277;  Scott  v.  State,  23  Id.  521; 
Henning  v.  State,  24  Id.  315. 

2.  In  our  opinion,  the  most  serious  questions  presented  for 
our  adjudication  are  those  calling  in  question  the  Bufficiency  of 
and  the  correctness  of  the  charge  of  the  court. 

A  general,  and  as  we  believe  a  most  humane  and  just,  rule 

in  the  trial  of  one  charged  with  murder  is,  that  the  jury  should, 

as  far  as  possible,  judge  of  the  facts  surrounding  the  homicide 

from  the  standpoint  of  the  defendant.     In  order  to  do  this 

properly,  they  must  have  submitted  to  them  in  the  charge  of 

the  court  all  the  law  legitimately  and  fairly  arising  upon  the 

evidence  which  he  has  adduced  in  his  defense.    If  the  evidence 

be  legal,  competent,  and  admissible,  then,  when  the  court  has 

admitted  it,  whether  the  court  may  believe  it  true  or  false 

makes  no  difference,  it  becomes  part  of  the  case,  and  the  jury 

alone  have  the  right  to  say,  under  appropriate  instructions 

pertinent  to  it,  what  degree  of  credibility  shall  be  accorded  the 

witnesses  who  have  testified,  and  what  weight  shall  be  given 

to  the  testimony;  and  they  also  have  the  right  to  pass  upon 

all   issues   legitimately  arising  upon   such   testimony.     The 

statute  enjoins  it  that  the  charge  shall  distinctly  set  forth 

the  law  applicable  to  the  case, —  not  alone  the  case  as  made 

by  the  evidence  for  the   prosecution:    the  case   as   made  by 
Am.  St.  Rkp.,  Vou  VIII.  —  31 
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all  the  evidence;  and  especially  18  it  the  duty  of  the  court 
to  submit  in  its  charge  the  law  applicable  to  any  favorable 
evidence  comprising  defensive  matter  in  behalf  of  the  ac- 
cused: Burkhard  v.  State,  18  Tex.  App.  599.  "A  defendant 
in  a  criminal  case  has  a  right  to  have  instructions  given,  based 
on  the  testimony  of  his  witnesses,  although  contradicted  by 
the  testimony  of  the  prosecution  ":  Partlow  v.  State,  4  S.  W. 
Rep.  14.  Without  discussing  seriatim  the  several  errors  com- 
plained of  as  to  the  charge  of  the  court  in  this  case,  and  so 
ably  argued  in  the  briefs  of  counsel  for  appellant,  we  propose 
to  set  out  substantially  the  testimony  of  the  principal  wit- 
nesses for  defendant,  and  from  that  testimony  deduce  such 
applicable  rules  of  law  as,  in  our  opinion,  have  been  miscon- 
ceived and  overlooked  in  his  instructions  by  the  learned  trial 
judge,  and  to  which  the  defendant  was  entitled. 

One  L.  E.  Riverton,  alias  Reinhard,  was  the  main  witness 
for  the  defendant,  and  he  testified  to  his  previous  acquaintance 
with  defendant,  and  the  circumstances  which  brought  about  a 
game  of  "  pin-pool  "  between  one  Burbank  and  defendant,  at  the 
Commercial  saloon  in  Laredo,  where  the  homicide  occurred, 
between  four  and  five  o'clock  on  Monday  morning,  March 
29,  1886.  This  game  commenced  about  nine  o'clock  Sunday 
evening,  and  Riverton  was  asked  by  both  parties  to  count  the 
game,  which  he  did.  He  says:  "  About  one,  a.  m.,  a  stranger 
came  in  and  sat  down  at  the  pin-board;  this  was  Douglas,  who 
was  drunk.  He  made  some  remarks  about  the  game  from  time 
to  time,  and  I  was  annoyed  thereby,  but  Burbank  said,  '  Pay 
no  attention  to  him.'  At  about  two  o'clock,  a.  m.,  I  noticed  that 
Mr.  Burbank  was  not  playing  fair.  I  suggested  to  Meuly  that 
•we  go  to  bed,  and  refused  to  count  the  game  longer,  and  went 
and  sat  down.  At  about  four  o'clock,  a.  m.,  Meuly  was  indebted 
to  Burbank  sixty  dollars,  and  said  to  Burbank,  '  I  will  play 
you  one  more  game,  for  sixty  dollars.*  Burbank  said,  '  No; 
I  will  play  you  for  fifty  dollars.  I  ought  to  have  ten  dollars 
for  staying  up  all  night.'  Meuly  agreed  to  play  for  fifty  dol- 
lars, and  said  he  would  give  Burbank  a  check  on  Corpus.  I 
was  asked  to  keep  the  tally  for  them  for  these  last  games, 
which  was  to  be  the  best  two  out  of  three.  Burbank  won  the 
tirst  horse,  Meuly  won  the  second  horse.  At  the  commence- 
ment of  the  third  game  Meuly  said,  '  Burbank,  give  the  balls 
a  square  shake.'  The  game  proceeded,  and  when  Burbank  liad 
made  thirteen  he  shot  at  the  three  pin,  knocked  it  down,  and 
Also  the  one  pin,  and  exclaimed,  '  Busted  I '     He  shot  again 
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and  made  some  pins,  and  Meuly  exclaimed,  *  I  will  make  pool 
soon.'  Burbank  had  fifteen  counted  on  his  string,  and  after 
some  conversation,  knocked  down  the  four  and  three  pins,  and 
said,  '  Pool.'  Meuly  said  that  was  a  mistake.  I  counted  up 
seven  and  the  fifteen,  making  twenty-two,  and  Burbank  pulled 
out  the  nine  ball  from  his  pocket  and  threw  it  on  the  table. 
Meuly  said  that  must  be  a  mistake.  He  took  up  his  and  Bur- 
bank's  ball  and  the  bottle,  and  let  the  balls  run  out  on  the 
west  side  of  the  table,  counting  out  fourteen  balls,  and  said, 
*  This  is  evident  that  something  is  wrong.'  At  this  time  I  was 
seated  at  the  east  side  of  the  billiard-table,  and  I  noticed  Bur- 
bank take  another  ball  out  of  his  pocket,  and  concealing  it  in 
his  hand,  said,  '  Are  there  only  fourteen  balls  there?'  and  ex- 
tended his  hand  and  raked  in  the  fourteen  balls,  counted  all 
the  balls  together,  and  said,  'There  are  fifteen  balls  there.* 
'  Yes,'  said  Meuly,  '  there  are  fifteen  now.  I  have  enough  of 
this  game.'  Douglas  spoke  up  and  said,  '  Burbank,  get  your 
money.'  Burbank  replied,  'Yes,  I  want  the  money  before 
you  leave  the  house.'  Meuly  said,  '  You  will  get  your  money'; 
and  he  picked  up  his  coat  and  walked  out  behind  the  bar  and 
washed  his  hands.  Burbank,  Douglas,  and  myself  followed 
Meuly,  and  Burbank  asked  Meuly  if  he  would  take  something 
to  drink.  Meuly  replied  that  he  did  not  care  for  anything.  They 
were  in  front  of  the  bar.  I  was  in  rear  of  all,  about  the  center 
of  the  room.  Meuly  had  his  side  to  the  bar.  Douglas  said  to 
Burbank,  *  Get  your  money  before  he  leaves  the  house';  and 
Burbank  said,  *  Yes,  he  wanted  it  before  he  left  the  house.' 
At  the  same  time  Burbank  said  something  to  the  bar-keeper 
in  Spanish,  and  the  bar-keeper  handed  him  a  revolver.  At 
the  time  Burbank  received  the  pistol,  Meuly  looked  around 
and  saw  it.  Meuly  then  said  to  me,  '  Will  you  please  step  up 
to  my  room  and  bring  me  my  valise;  I  want  to  pay  him  the 
money  I  owe  him.'  I  replied,  *  Certainly,'  and  started  after 
it."  Here  the  witness  tells  of  his  getting  the  valise  and  re- 
turning with  it  to  the  saloon.  He  then  proceeds:  "I  took 
the  valise  into  the  threshold  of  the  door  of  the  Commercial 
saloon.  Meuly  stepped  from  within  into  the  doorway,  took 
out  a  key  and  opened  the  valise.  He  first  took  out  a  paper 
which  looked  like  a  check,  and  with  his  right  hand  he  took 
out  a  revolver,  and  left  the  valise  open  in  front  of  me. 
Douglas  was  standing  at  the  counter  nearest  the  door,  and 
Burbank  beyond  him.  Meuly,  with  the  pistol  hanging  down 
by  his  side,  in  his  right  hand,  went  past  Douglas  and  up  to 
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Burbank,  and  said,  '  Burbank,  you  demanded  this  money 
twice  before  I  left  the  liouso;  how  do  you  want  it?'  Douglas 
was  leaning  with  his  right  arm  on  the  counter.     I  think  he 

must  have  seen  the  pistol.     Ho  said,  'You  will  see  d d 

quick/  and  ran  his  right  hand  into  or  on  his  hip  pocket.  Meuly 
wheeled  on  him,  and  threw  his  rovolver  down  on  him,  and 
touched  him  on  the  lappel  of  his  coat  with  his  left  hand  and 
said,  '  IMy  friend,  this  is  something  that  does  not  concern  you, 
and  I  wish  you  would  throw  up  your  hands.'  Douglas  did 
not  pay  any  attention,  nor  did  he  say  anything,  but  kept  pull- 
ing at  something  he  had  in  his  pocket.  Meuly  waited  a  mo- 
ment, and  said,  '  Throw  up  your  hands,  or  I  will  have  to  cut 
you  down.'  Douglas  made  another  jerk,  and  Meuly  fired  and 
shot  him.  Meuly  wheeled  on  Burbank,  and  said,  '  Burbank, 
you  have  a  gun  on  you;  I  want  it';  and  threw  his  pistol  down 
on  him.     Burbank  said  he  was  a  deputy,  and  had  a  right  to 

carry  it.     Meuly  said,  '  I  don't  give  a  God  d n  what  you 

are;  give  up  your  gun.'  With  this,  Burbank  made  a  move- 
ment to  get  ready  to  [shoot]  him,  and  Meuly  said,  '  Stand  up 
there,  or  I  will  shoot  the  head  off  of  you.'  Burbank  then  threw 
his  hands  up,  and  Meuly  reached  over  and  took  Burbank 'b 
pistol  and  said,  *  You  get! '  and  Burbank  turned  about  half- 
way toward  me  and  got." 

This  is  the  testimony  of  the  defendant's  main  witness.  It 
was  in  evidence  that  Douglas's  dead  body  was  examined  in  a 
short  time  after  the  killing,  and  a  pistol  was  found  in  his 
right-hand  hip  pocket.  Burbank,  the  principal  state's  wit- 
ness, says  that  during  Riverton's  absence  (after  Meuly's 
valise),  "Meuly  walked  up  and  down  the  room  in  front  of 
the  door.  In  a  few  moments  I  saw  something  handed  into  the 
door  to  Meuly." 

3.  Under  our  law,  a  party  has  the  right  to  defend  himself 
against  any  assault  or  threatened  assault  made  upon  his  per- 
son, calculated  to  inflict  death  or  serious  bodily  injury:  Hun- 
nicutt  V.  State,  20  Tex.  App.  634.  And  it  is  not  essential  to 
his  perfect  right  of  self-defense  that  the  danger  be  real  or  in 
fact  exist.  It  may  be  only  apparent,  and  not  real.  If  it 
reasonably  appear  from  the  circumstances  of  the  case  that 
danger  existed,  the  person  threatened  with  such  apparent  dan- 
ger has  the  same  right  to  defend  against  it,  and  to  the  same 
extent,  that  he  would  have  were  the  danger  real:  Willson's 
Crim.  Stats.,  sec.  978;  Tillery  v.  State,  24  Tex.  App.  251.  This 
perfect  right  of  self-defense,  however,  may  be  destroyed  entirely 
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or  abridged  by  the  acts  of  the  party.  For  if  a  party  by  his 
own  wrongful  act  brings  about  the  necessity  of  taking  the  life 
of  another  to  prevent  being  himself  killed,  he  cannot  say  that 
such  killing  was  in  his  necessary  self-defense,  but  the  killing 
will  be  imputed  to  malice,  express  or  implied,  by  reason  of  the 
wrongful  act  which  brought  it  about,  or  malice  from  which  it 
was  done.  A  person  cannot  avail  himself  of  a  necessity  which 
he  has  knowingly  and  willfully  brought  upon  himself:  Will- 
son's  Crim.  Stats.,  sec.  981;  Allen  v.  State,  24  Tex.  App.  216. 

But  whilst  this  is  the  rule  as  to  a  perfect  right  of  self- 
defense,  such  rule  is  limited  by  the  intention  of  the  party  pro- 
ducing this  necessity  to  take  life.  If  his  intention  was  not 
felonious,  then  the  homicide  which  his  necessity  compelled 
will  not  be  murder.  For,  as  is  well  said  by  the  supreme  court 
of  Missouri  in  Partlow's  case:  "Indeed,  the  assertion  of  the 
doctrine  that  one  who  begins  a  quarrel  or  brings  on  a  difficulty, 
with  the  felonious  purpose  to  kill  the  person  assaulted,  and 
accomplishing  such  purpose,  is  guilty  of  murder,  and  cannot 
avail  himself  of  the  doctrine  of  self-defense,  carries  with  in 
its  very  bosom  the  inevitable  corrollary  that  if  the  quarrel  he 
begun  without  a  felonious  purpose,  the  homicidal  act  will  not 
be  murder.  To  deny  this  obvious  deduction  is  equivalent  to 
the  anomalous  assertion  that  there  can  be  a  felony  without  a 
felonious  intent;  that  the  act  done  characterizes  the  intent, 
and  not  the  intent  the  act ":  State  v.  Partlow,  4  S.  W.  Rep.  14; 
Reed  v.  State,  11  Tex.  App.  610;  40  Am.  Rep.  795;  Peter  v. 
State,  23  Tex.  App.  684. 

Now,  if  the  party's  right  of  self-defense,  as  to  its  extent, — 
that  is,  whether  perfect  or  imperfect, — depends  upon  the  intent 
with  which  ho  provoked  the  difficulty,  and  the  intent  is  a  fact 
to  be  found  by  the  jury,  then  it  seems  clear  that  the  charge  of 
the  court,  in  cases  where  the  evidence  creates  any  doubt  as  to 
the  character  of  the  intent,  should  always  instruct  the  jury  as 
to  the  distinction  between  the  right  of  perfect  and  imperfect 
self-defense  as  applicable  to  the  particular  act  committed  by 
the  accused,  and  the  extent  of  his  liability  when  measured 
by  it. 

If,  in  the  case  in  hand,  Meuly  did  not  provoke  a  difficulty 
with  the  purpose  and  intent  to  kill  either  Burbank  or  Douglas, 
but  went  to  them,  after  getting  his  check  and  pistol  from  the 
valise,  with  the  purpose  and  intent  of  settling  the  debt  he 
owed  Burbank,  and  an  altercation  ensued,  in  which  they  or 
either  of  them,  by  words  accompanied  by  acts,  d^  by  acts 
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alone,  created  a  reasonable  apprehension  in  his  mind  of  death 
or  serious  bodily  injury,  and,  acting  under  such  reasonable 
apprehension  and  appearances  of  danger,  he  shot  and  killed 
Douglas,  he  believing  the  parties  were  acting  together,  or  Doug- 
las being  the  party  making  the  demonstrations  creating  his 
apprehensions,  then  he  would  be  justified  on  the  ground  of 
necessary  self-defense:  Bonnard  v.  State,  25  Tex.  App.  174; 
ante,  p.  431.  When  there  are  more  assailants  than  one,  the 
slayer  has  the  right  to  act  upon  the  hostile  demonstrations 
of  cither  one  of  them,  and  to  kill  either  of  them  if  it  reason- 
ably appeared  to  him  that  they  were  present  acting  together 
to  take  his  life  or  do  him  serious  bodily  injury:  McLaughlin 
T.  State,  10  Tex.  App.  340;  Cartwright  v.  State,  16  Id.  473; 
49  Am.  Rep.  826;  Jo'ms  v.  State,  20  Tex.  App.  665;  Bean  v. 
State,  25  Id.  347. 

Of  course,  in  determining  Meuly's  intent,  the  jury  will  take 
into  consideration  the  fact  of  Meuly's  arming  himself  with  a 
pistol,  and  also  the  language  which  he  used  as  tending  to  pro- 
voke the  difficulty.  Was  the  language  calculate  to  provoke  a 
difficulty?  Upon  approaching  them,  if  his  act  was  to  throw 
his  pistol  down  upon  them,  accompanied  by  the  demand, 
"  Throw  up  your  hands,"  there  can  be  no  question  as  to  the 
provocation,  and  his  intention  to  produce  a  deadly  conflict.  If, 
however,  having  the  check  in  one  hand  and  the  pistol  hang- 
ing by  his  side  in  the  other,  his  remark  was,  "You  have  twice 
demanded  that  I  pay  you  your  money  before  leaving  the 
house;  now,  how  will  you  take  it?" — was  that  such  language 
and  conduct  as  would  likely  bring  on  a  fatal  rencontre?  If 
not,  then  he  is  not  liable  as  having  provoked  it.  The  rule  is, 
that  "  the  right  of  self-defense  is  not  impaired  by  mere  prepa- 
ration for  the  perpetration  of  a  wrongful  act,  unheralded  and 
unaccompanied  by  any  demonstration,  verbal  or  otherwise, 
indicative  of  the  wrongful  purpose":  Cartxoright  y.  State,  14 
Tex.  App.  486;  49  Am.  Rep.  826;  Cunningham  v.  StaU^  17  Id. 
89;   White  v.  State,  23  Id.  155. 

4.  As  to  manslaughter:  If  from  the  words  of  Burbank  and 
Douglas,  accompanied  by  Burbank's  conduct  in  getting  and 
putting  his  pistol  conveniently  for  use  on  his  person,  Meuly 
really  believed  that  they  did  not  intend  that  he  should  leave 
the  house  until  he  paid  the  money,  and  he  was  thus  placed  in 
restraint  of  his  liberty,  and  knowing  that  he  could  not  pay  the 
money,  and  believing  they  would  decline  the  check  and  still 
refuse  to  kt  him  go,  he  shot  in  order  to  effect  bis  release  from 
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the  illegal  restraint  thus  imposed,  the  offense  would  be  man- 
slaughter, and  notmurder.  "  An  illegal  attempt  to  restrain  a 
man's  liberty,  even  under  color  of  legal  process,  is  such  provo- 
cation as  to  reduce  the  offense  to  manslaughter.  This  holds 
where  a  man  is  injuriously  restrained  of  his  liberty,  as  where 
a  creditor  stood  at  the  door  of  his  debtor  with  a  drawn  sword 
to  prevent  him  from  escaping  while  he  sent  for  a  bailiff  to 
arrest  him":  Wharton  on  Homicide,  sec.  447.  A  citizen  au- 
thorized to  stand  upon  his  individual  rights  may  oppose  force 
to  force  in  the  prevention  of  an  attempted  wrong,  and  when^ 
illegally  restrained  of  his  liberty,  may  not  only  oppose  force  to- 
force,  but  can  increase  that  force  even  to  the  killing  of  his  ad- 
versary, if  necessary  to  prevent  the  attempted  wrong:  Ross  v. 
State,  10  Tex.  App.  455;  38  Am.  Rep.  643;  Willson's  Crim. 
Stats.,  sec.  976. 

Again,  if  Meuly,  not  intending  to  provoke  a  contest  with  in- 
tent to  kill  (Code  Crim.  Proc,  art.  603),  but  under  the  in- 
fluence of  terror,  produced  by  the  acts  and  conduct  of  Burbank 
and  Douglas,  procured  his  pistol  as  a  means  of  defense  in  caso 
they  should  attack  or  restrain  him  upon  his  failure  to  pay  the 
money  before  he  could  leave  the  house,  and  their  acts,  words,, 
and  conduct  when  he  asked  how  they  would  have  the  money 
were  such  as  to  arouse  either  of  the  emotions  known  as  anger, 
rage,  sudden  resentment,  or  terror,  rendering  his  mind  in- 
capable of  cool  reflection,  and  under  the  immediate  influence 
of  the  sudden  passion  thus  aroused,  he  shot  and  killed  Doug- 
las, then  his  offense  would  be  manslaughter,  and  not  murder: 
Penal  Code,  arts.  593,  594.  Where  the  evidence  tends  to  show 
that  passion  was  aroused  by  an  adequate  cause,  the  question 
whether  the  act  of  killing  was  caused  by  the  passion  is  for  the 
jury,  and  not  the  court,  to  pass  upon:  Mackey  v.  State^  13  Tex. 
App.  360;  Willson's  Crim.  Stats.,  sec.  1009.  In  this  case  th» 
court  refused,  though  requested,  to  charge  upon  manslaughter^ 

Because  the  charge  of  the  court  did  not  sufficiently  present 
the  law  applicable  to  the  theories  legitimately  arising  upon  the 
evidence  adduced  in  behalf  of  the  defendant,  the  judgment  ia 
reversed,  and  the  cause  remanded  for  another  trial. 


Motion  fob  Chan  ok  of  Vknue,  on  the  ground  that  there  exists  in  the 
community  such  a  prejudice  that  the  accused  cannot  obtain  an  impartial 
trial,  is  properly  overruled,  until  it  can  be  shown  by  an  examination  of  & 
BufiGlcient  number  of  jurors  that  a  fair  and  impartial  jury  cannot  be  obtained^ 
State  V.  Oray,  91  Nev.  212. 
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MxTKDKR,  iNSTRtTonoNS  TO  JcBT:  State  V.  Landijrqf,  95  Mo.  97;  6  Am. 
St  Rep.  26,  and  note  31;  Lynch  v.  StaU,  24  Tex.  App.  350;  6  Am.  St.  Rep. 
888,  and  note  893;  Spka  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320. 

Smjt-dkfbjjsk  in  Cask  of  Homicide,  Generally:  LyncJi  v.  Stale,  24  Tex. 
App.  350;  5  Am.  St.  Rep.  888,  and  note  893;  Jones  t.  State,  ante,  p.  454) 
Bonnard  v.  Slate,  ante,  p.  431. 

MANSLAUonrtR:  Bonnard  v.  State,  ante,  p.  431,  and  note  435. 


High  v.  State. 

[26  Texas  Apfkals,  U&l 

Two  OF  THE  "Adequate"  Causes  Sufficient  to  Reduce  a  Homicidb 
FROM  Murder  to  Manslauouter  are:  "I.  An  assanlt  and  battery  by 
the  deceased  cansing  pain  and  bloodsht;d;  and  2.  A  serioiis  personal  con- 
flict,  in  which  great  injury  is  inflicted  by  the  person  killed,  by  means  of 
weapons  or  other  instruments  of  violence,  or  by  means  of  great  snperi* 
ority  of  personal  strength,  although  the  person  guilty  of  the  homicide 
wero  the  aggressor,  provided  such  aggression  was  not  made  with  intent 
to  bring  on  a  conflict  for  the  purpose  of  killing":  Texas  Penal  Code, 
arts.  593,  597.  And  it  is  expressly  declared  that  "an  assault  and  bat* 
tery  so  slight  as  to  show  no  intention  to  inflict  pain  or  injnry  "  is  not 
adequate  cause:  Id.,  sec.  596. 

BoMiciDB  13  Permitted  by  Law  in  Necessary  Self-defense  for  the  pnr» 
pose  of  preventing  murder,  or  maiming,  or  serious  bodily  injury,  and  the 
only  qualification  prescribed  is  "that  the  attack  upon  the  person  of  an 
individual  in  order  to  justify  homicide  must  be  such  as  produces  a  rea- 
sonable expectation  or  fear  of  death  or  some  serious  bodily  injury": 
Texas  Penal  Code,  art.  674.  A  defendant  so  attacked  is  neither  bound 
to  retreat  nor  to  resort  to  any  other  means  before  slaying  his  assailant. 

Self-defense  Where  the  Attack  and  Injury  are  by  the  Fists  of  th« 
Deceased,  with  Intention  of  Inflicting  a  Beatino  upon  defendant, 
and  if  defendant  had  already  received  serious  bodily  injury  at  the  hands  of 
deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  combat  was  not  over,  and  that  he  was  about  to  receive 
additional  bodily  injury  from  deceased,  that  deceased  had  tho  ability  to 
inflict  the  injury,  that  the  danger  was  threatening  and  imminent,  and 
under  such  circumstances  and  so  believing  he  shot  and  killed  deceased, 
then  he  would  be  justifiable  upon  tho  ground  of  his  necessary  self-de- 
fense. 

Maiming  — When  Question  is  for  Court  or  for  Jury.  —  To  deprive  one 
of  a  front  tooth  is  to  maim  him  at  the  common  law,  and  is  within  the 
import  uf  tho  word  "  member  "  as  used  in  the  Texas  Penal  Code,  and  in 
common  acceptation,  and  tho  court  may  assume,  without  submitting  the 
question  to  the  jury,  that  a  front  tooth  is  a  "  member  "  of  the  boily,  but 
the  question  whether  a  "corner  tooth  "  is  a  " front  tooth "  may  become 
a  question  of  fact  to  bo  found  by  the  jury. 

Maiming. —The  Intention  to  Commpf  an  Offense  is  Presumed  when- 
KVSR  the  Means  Used  is  Such  as  would  ordinarily  result  in  the  com- 
mission of  tho  forbidden  act:  Texas  Penal  Code,  art.  50;  and  this  ap- 
plies to  a  case  of  maiming,  to  the  exclusion  of  a  claim  that  deceased  did 
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not  intend  to  "  maim  "  defendant,  and  that  therefore  the  act  was  a<A 
"  willfully  and  maliciously  "  done,  which  latter  is  an  essential  element 
of  the  offense  of  maiming  under  the  Texas  Penal  Code,  article  607. 

<)UKSTION    FOR  THE  JCRY  —  InSTBCCTIONS. —  In    ORDEK  TO    MaKB    KiLLINO 
JUSTIFIABLB  IN   CASES   OF    MjklMINO,  THERS  MUST  BE  A    "  MlSTBEATINQ 

WITH  Violence  "  at  the  time  of  the  homicide,  though  the  offense  itself 
may  have  been  completed  before  the  killing:  Texas  Penal  Code,  art. 
670,  subd.  6.  And  where  the  blow  struck  by  the  deceased,  defend- 
ant's injury,  his  fall,  subsequent  recovery,  and  firing  of  a  pistol,  all 
appear  to  have  been  instantaneous  acts,  it  is  for  the  jury  to  determine 
whether  there  was  any  cessation  of  active  hostilities  and  violence,  and  it 
is  error  to  refuse  instructions  relating  thereto. 
It  13  Questionable  whether  the  Corpus  Delicti  is  Sufficiently  Es- 
tablished where  the  whole  testimony  of  the  cause  of  death  is  that  given 
by  a  companion  of  the  deceased,  who  testifies:  "I  knew  Louis  McDou- 
gald;  he  is  dead;  Mr.  High  shot  him;  I  suppose  that  was  the  cause  of 
his  death," —  no  excuse  being  showo^  why  other  evidence  on  the  point 
was  not  produced. 

John  M.  Duncan  and  N.  W.  Finlay,  for  the  appellant. 

W.  L.  Davidsony  assutant  attorney-general,  for  the  state. 

White,  P.  J.  "  Manslaughter  is  voluntary  homicide  com- 
mitted under  the  immediate  influence  of  sudden  passion 
arising  from  an  adequate  caupe,  but  neither  justified  or  ex- 
cused by  law":  Penal  Code,  art.  593.  Two  of  the  adequate 
causes  enumerated  in  our  statute  as  being  sufficient  to  reduce 
a  homicide  from  murder  to  manslaughter  are:  "  1.  An  as- 
sault and  battery  by  the  deceased,  causing  pain  or  bloodshed; 
and  2.  A  serious  personal  conflict,  in  which  great  injury  is 
inflicted  by  the  person  killed,  by  means  of  weapons  or  other 
instruments  of  violence,  or  by  means  of  great  superiority  of 
personal  strength,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made 
with  intent  to  bring  on  a  conflict,  and  for  the  purpose  of  kill- 
ing": Id.,  art.  597.  And  it  is  expressly  declared  that  "an 
assault  and  battery  so  slight  as  to  show  no  intention  to  inflict 
pain  or  injury  "  is  not  an  adequate  cause:  Id.,  art.  596. 

But  a  homicide  is  permitted  by  law  in  necessary  self- 
defense,  when  inflicted  for  the  purpose  of  preventing  (among 
other  ofiienses)  murder  or  maiming,  or  serious  bodily  injury; 
and  the  only  qualification  prescribed  is,  "that  the  attack 
upon  the  person  of  an  individual,  in  order  to  justify  homicide, 
must  be  such  as  produces  a  reasonable  expectation  or  fear  of 
death,  or  some  serious  bodily  injury":  Penal  Code,  art.  574. 
A  defendant  so  attacked  is  neither  bound  to  rotreat  nor  to 
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resort  to  any  other  means  before  slaying  his  assailant:  Hunni- 
cutt  V.  State,  20  Tex.  App.  634;  Williams  v.  State,  22  Id.  497; 
Lee  V.  State,  21  Id.  241;  State  v.  Burke,  30  Iowa,  331. 

But  where  a  necessarily  deadly  weapon  be  not  used  by  the 
assailant  in  making  the  attack,  it  oftentimes  becomes  a  nice, 
if  not  difficult,  matter  to  properly  determine  the  rights  of  the 
defendant  as  between  manslaughter  upon  the  one  hand,  and 
self-defense  upon  the  other;  as,  for  instance,  in  this  case, 
whore  the  attack  and  injury  were  by  the  fists  of  the  deceased, 
with  intention  of  inflicting  a  beating  upon  defendant.  If  the 
assault  and  battery  in  such  a  case  is  so  slight  as  to  show  no 
intention  to  inflict  pain  or  injury,  then  to  kill  the  assailant 
would  be  murder;  if  pain,  bloodshed,  or  great  bodily  injury 
be  inflicted,  then  to  kill  the  assailant  will  bo  either  man- 
slaughter or  justifiable  self-defense.  Mr.  Wharton  says:  "  If 
such  intended  beating  is  of  a  character  to  imperil  life,  or  to 
maim,  then  the  intent  is  felonious,  and  the  assailed  is  excused 
in  taking  life  when  necessary  to  repel  the  assault.  On  the 
other  hand,  the  killing  of  the  assailant  under  such  circum- 
stances, the  design  of  the  assailant  being  to  beat,  is  not 
murder,  and  at  the  highest  is  manslaughter":  Wharton  on 
Homicide,  2d  ed.,  sec.  480.  It  will  be  noticed  that  he  limits 
self-defense  which  would  excuse  "to  imperil  life,  or  to  maim," 
and  not  to  an  attack  which  might  produce  serious  bodily  in- 
jury, with  or  without  imperiling  life. 

We  are  of  opinion  the  correct  doctrine  is  more  fully  and 
lucidly  expressed  by  the  supreme  court  of  Pennsylvania  in 
the  case  of  Commonwealth  v.  Drum,  53  Pa.  St.  1,  than  in  any 
authority  to  which  we  have  access;  and  it  occurs  to  us  that 
the  following  excerpts  are  peculiarly  in  harmony  with  our 
statutes  upon  the  subject.  Justice  Agnew  says:  "The  act  of 
the  slayer  must  be  such  as  is  necessary  to  protect  the  person 
from  death  or  great  bodily  harm,  and  must  not  be  entirely  dis- 
proportioned  to  the  assault  made  upon  him.  If  the  slayer  use 
a  deadly  weapon,  and  under  such  circumstances  as  the  slayer 
must  be  aware  that  death  will  be  likely  to  ensue,  the  necessity 
must  be  great,  and  must  arise  from  imminent  peril  of  life  or 
great  bodily  injury.  If  there  be  nothing  in  the  circumstances 
indicating  to  the  slayer  at  the  time  of  his  act  that  his  assail- 
ant is  about  to  take  his  life  or  do  him  great  bodily  harm,  but 
his  object  appears  to  be  only  to  commit  an  ordinary  assault 
and  battery,  it  will  not  excuse  a  man  of  equal  or  nearly  equal 
ftrength  in  taking  his  assailant's  life  with  a  deadly  weapon. 
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In  such  a  case,  it  requires  a  great  disparity  of  size  and  strength 
on  the  part  of  the  slayer,  and  a  very  violent  assault  on  the 
part  of  his  assailant,  to  excuse  it.  The  disparity  on  the  one 
hand  and  the  violence  on  the  other  must  be  such  as  to  con- 
vince the  jury  that  great  bodily  harm,  if  not  death,  might 
have  been  suffered  unless  the  slayer  had  thus  defended  him- 
self, or  that  the  slayer  had  reasonable  ground  to  think  it  would 

be The  true  criterion  of  self-defense  in  such  a  case  is, 

whether  there  existed  such  a  necessity  for  killing  the  adver- 
sary as  required  the  slayer  to  do  it  in  defense  of  his  life,  or  in 
the  preservation  of  his  person  from  great  bodly  harm.  If  a 
man  approaches  another  with  an  evident  intention  of  fighting 
him  with  his  fists  only,  and  where,  under  the  circumstances, 
nothing  would  be  likely  to  eventuate  from  the  attack  but  an 
ordinary  beating,  the  law  cannot  recognize  the  necessity  of 
taking  life  with  a  deadly  weapon.     In  such  a  case  (pain  or 

bloodshed   supervening),  it  would   be   manslaughter 

But  a  blow  or  blows  are  just  cause  of  provocation;  and  if  the 
circumstances  indicated  to  the  slayer  a  plain  necessity  of  pro- 
tecting himself  from  great  bodily  injury,  he  is  excusable  if  he 
slays  his  assailant  in  an  honest  purpose  of  saving  himself 
from  this  great  harm."  See  Kingen  v.  State,  45  Ind.  519;  also 
reported  in  Horrigan  and  Thompson  on  Self- Defense,  183. 
And  in  such  a  case,  as  in  all  cases  of  resistance  to  violence  to 
the  person,  the  assailed  party  is  not  bound  to  retreat,  and  the 
reasonable  expectations  and  appearances  of  serious  bodily  in- 
jury must  be  judged  of  from  his  standpoint. 

Article  570  of  our  Penal  Code,  which  defines  the  circum- 
stances under  which  homicide  is  permitted  by  law  in  the  pre- 
vention of  other  felonies,  "  comprises  all  cases  in  which,  from 
the  acts  of  the  assailant,  or  his  words  coupled  therewith,  it 
reasonably  appears  that  his  purpose  or  intent  is  to  murder, 
ravish,  rob,  maim,  disfigure,  castrate,  or  do  other  serious 
bodily  injury  to  the  assailed  party.  In  euch  case,  the  as- 
sailed party  may  lawfully  kill  the  assailant  while  he  is  com- 
mitting the  offense  or  injury,  or  when  he  has  done  some  act 
evidently  showing  his  intent  to  commit  it;  and  the  assailed 
party  need  not  resort  to  other  means  of  prevention  ":  Willson's 
Crim.  Stats.,  sec.  970.  One  important  condition  annexed  to 
the  right  of  self-defense  by  that  article  (570)  is,  that  the  kill- 
ing must  take  place  before  the  offense  committed  by  the  party 
killed  is  actually  completed:  Subd.  3. 

Now,  to  apply  the  foregoing  principles  of  law  to  the  facts  as 
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they  are  exhibited  in  the  record  before  us,  we  only  recount  in 
substance  the  salient  features  of  the  evidence. 

Defendant,  an  oflBcer  at  the  depot,  and  empowered  with  au- 
thority to  do  so,  ordered  deceased  to  get  off  the  platform.  He 
also  put  his  hand  against  the  deceased  to  push  or  shove  him 
back.  Deceased  cursed  him,  —  told  him  not  to  shove  him,  or 
he  would  "knock  a  lung  out  of  him."  Defendant  cursed 
back;  told  deceased  if  he  got  upon  the  platform  he  would 
push  him  off.  Deceased  shook  his  fist  in  defendant's  face, 
and  as  defendant  pushed  or  knocked  it  away,  deceased  struck 
him  a  severe  blow  in  the  mouth,  which  knocked  out  "  a  corner 
tooth,"  and  sent  him  staggering  several  feet  against  the  side 
of  a  car,  which  prevented  his  falling  entirely  upon  the  ground. 
As  soon  as  defendant  could  recover  himself  and  straighten 
up,  he  drew  his  pistol,  and  immediately  fired  the  fatal  shot  at 
deceased,  who  was  within  a  few  feet,  standing  with  his  fist 
doubled,  and  his  arm  drawn  back  as  though  intending  to 
strike  again.  These,  in  brief,  are  all  the  facts  necessary  to 
illustrate  what,  in  our  opinion,  was  an  important  and  material 
failure  or  omission  in  the  charge  of  the  court  upon  the  law  of 
self-defense. 

According  to  defendant's  theory,  he  was  struck,  bruised, 
maimed,  and  to  all  intents  and  purposes  stricken  down. 
Actual  and  serious  bodily  injury  has  been  inflicted  upon  him. 
Defendant  has,  in  fact,  suffered  mayhem  of  his  body,  whether 
the  deceased  intended  sucli  consequences  or  not;  for  to  knock 
out  a  front  tooth  is  to  main  him:  2  Bouvier's  Law  Diet.,  tit. 
Mayhem;  2  Bishop's  Grim.  Law,  7th  ed.,  sec.  1001.  Smart- 
ing under  the  injury,  he  recovered  himself,  sees  his  antagonist 
to  all  appearances  prepared,  ready,  and  in  the  act  of  repeat- 
ing the  injury.  He  draws  and  fires.  From  the  beginning  to 
the  end  the  whole  transaction  occurs  in  a  very  few  seconds. 
It  may  be  said  to  be  almost  instantaneous.  When  defendant 
recovers  himself  from  the  effects  of  the  blow,  the  combat  is 
not  over,  for  deceased  to  all  appearances  has  squared  himself 
to  deliver  another  such  blow.  Can  it  be  said  he  has  com- 
pleted hi.s  offense?  It  may  not  reasonably  appear  so  to  de- 
fendant. From  his  standpoint  it  may  be  reasonable  that 
deceased  has  not  completed  his  offense,  but  is  in  the  very  act 
and  has  the  ability  of  inflicting  the  same  or  greater  injury, 
and,  dum  fervet  opvsy  the  shot  is  fired.  This  is  defendant's 
theory  of  the  case.  We  are  not  expressing  our  opinion  as  to 
the  evidence. 
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Now,  if  defendant  had  already  received  serious  bodily  in- 
jury at  the  hands  of  deceased,  and  it  reasonably  appeared  to 
him  from  the  acts  and  conduct  of  deceased  that  the  combat 
was  not  over,  that  he  was  about  to  receive  additional  bodily 
injury  from  deceased,  that  deceased  had  the  ability  to  inflict 
the  injury,  that  the  danger  was  threatening  and  imminent, 
and  under  such  circumstances  and  so  believing,  he  shot  and 
killed  deceased,  then  under  the  law  as  above  announced,  and 
under  our  statute,  he  would  be  justifiable  upon  the  ground  of 
his  necessary  self-defense,  and  if  the  jury  should  so  believe 
from  the  evidence,  it  would  be  their  duty  to  acquit  him.  In 
the  otherwise  able  exposition  of  self-defense  announced  by  the 
learned  judge,  this  phase  of  the  law,  which  in  our  opinion 
was  manifestly  called  for  by  the  facts,  if  as  above  stated,  was 
not  submitted  in  plain  and  affirmative  terms. 

Again,  defendant's  counsel  asked  the  court  to  instruct  the 
jury  as  follows:  "The  jury  are  charged  that  a  person  has  the 
right  to  take  the  life  of  another  in  order  to  prevent  himself 
from  being  maimed  or  disfigured,  and  the  killing  may  take 
place  at  any  time  while  the  ofiender  is  mistreating  him  with 
violence,  though  the  maiming  or  disfiguring  may  have  been 
already  completed";  and  error  is  assigned  upon  the  refusal 
thereof,  as  also  upon  the  refusal  of  the  court  to  submit  any 
instructions  upon  the  law  of  maiming  in  connection  with  de- 
fendant's right  of  self-defense.  The  instruction,  though  suffi- 
cient to  call  the  court's  attention  to  the  matter  of  maiming^ 
was  not  legally  correct  with  reference  to  the  facts  as  to  the 
term  '  disfigured,'  there  being  no  evidence  of  disfiguring  as 
defined  in  our  statute:  Penal  Code,  art.  509. 

"  To  maim  is  to  willfully  and  maliciously  cut  off  or  other- 
wise deprive  a  person  of  the  hand,  arm,  finger,  toe,  foot,  leg, 
nose,  or  ear;  to  put  out  an  eye,  or  in  any  way  to  deprive  a 
person  of  any  other  member  of  his  body":  Penal  Code,  art. 
507;  Willson's  Crim  Stats.,  sec.  877. 

"To  constitute  the  ofiense  of  maiming,  the  act  must  be 
done  both  willfully  and  maliciously.  A  willful  act  is  one 
committed  with  an  evil  intent,  with  legal  malice,  and  without 
legal  justification.  A  malicious  act  is  one  committed  in  a 
state  of  mind  which  shows  a  heart  regardless  of  social  duty, 
and  fatally  bent  on  mischief;  a  wrongful  act,  intentionally 
done  without  legal  justification  or  excuse":  Bowers  v.  Statey 
24  Tex.  App.  642. 
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We  have  seen  that  to  deprive  one  of  a  front  tooth  is  to 
maim  him  as  understood  at  common  law.  The  "front  tooth" 
is  not,  however,  used  in  terms  in  our  code  as  a  "  n)ember  of 
the  body,"  but  we  think  it  clear  that  it  comes  within  the  im- 
port of  the  word  **  member "  as  used  in  the  code,  and  in 
common  acceptation,  and  under  the  authorities  cited  above, 
we  believe  that  as  to  "  the  front  tooth  "  the  court  may  well 
assume  that  it  is  "a  member"  of  the  body,  with  submitting 
the  question  as  a  matter  of  fact  to  the  jury.  Slattery  v.  Statej 
41  Tex.  619,  appears  to  hold  otherwise.  It  would  be,  how- 
ever, in  this  case  a  question  of  fact,  to  be  found  by  th«  jury, 
whether  a  "corner  tooth"  was  a  "front  tooth." 

It  may  be  said  that  deceased  did  not  perhaps  intend  to 
"  maim  "  defendant,  and  that  therefore  the  act  was  not  "  will- 
fully and  maliciously"  done.  But  it  is  statutory  that  "  the 
intention  to  commit  an  oflfense  is  presumed  whenever  the 
means  used  is  such  as  would  ordinarily  result  in  the  commis- 
sion of  the  forbidden  act":  Penal  Code,  art.  50;  and  it  is  ele- 
mentary that  "a  man  is  always  presumed  to  intend  that  which 
is  the  necessary  or  even  probable  consequence  of  his  acts, 
unless  the  contrary  appears":  Willson's  Crim.  Stats.,  sec.  109. 

In  cases  of  maiming,  it  is  provided  that  the  killing  will  be 
justifiable  if  done  in  its  prevention,  and  "  the  homicide  may 
take  place  at  any  time  while  the  offender  is  mistreating  with 
violence  the  person  injured,  though  he  may  have  completed 
the  offense":  Penal  Code,  art.  570,  subd.  6.  Was  the  deceased 
mistreating  the  defendant  with  violence  when  the  latter  fired 
the  futal  shot?  This  was  a  matter  of  fact  to  be  found  by  the 
jury  under  appropriate  instructions  from  the  court.  We  have 
already  stated  the  facts  in  another  connection.  The  tooth  had 
already  been  knocked  out,  if  at  all,  when  defendant  fired. 
The  maiming  was  therefore  complete.  If  deceased  had  his 
fist  doubled  and  arm  drawn  back  to  again  strike,  was  attempt- 
ing to  strike,  and  had  an  immediate  intention  coupled  with 
the  ability  to  strike,  he  was  committing  an  assault:  Penal 
Code,  art.  484;  the  test  being,  Was  there  in  fact  a  present  pur- 
pose of  doing  an  injury?  Willson's  Crim.  Stats.,  sec.  811.  To 
commit  an  assault  upon  a  party  is  certainly  to  "mistreat" 
him.  But  an  assault  merely  is  not  "  violence,"  and,  as  we 
have  said,  there  must  be  "  mistreating  with  violence."  Under 
the  facts  of  this  case  the  question  was.  Had  there  been  any 
cessation  of  violence  by  the  deceased?    The  blow,  the  injury, 
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the  full,  the  recovery,  the  doubling  of  the  fist  and  drawing 
back  to  strike,  the  drawing  and  the  firing  of  the  pistol,  all 
appear  to  have  been  instantaneous  acts  of  the  transaction, 
with  scarcely  a  pause  even  or  let  up  in  the  continuity  of  the 
acts.  In  such  a  state  of  case,  it  was  for  the  jury  to  determine 
from  the  facts  whether  there  was  any  cessation  of  active  hos- 
tilities and  violence.  We  are  of  the  opinion  the  court  also 
erred  in  declining  to  submit  the  law  of  maiming  in  connec- 
tion with  defendant's  right  of  self-defense. 

Ji*-  questionable  if  the  corpus  delictiiB  sufl&ciently  estab- 
lished. It  is  certainly  not  as  definitely  proven  as  it  might 
have  been  by  the  testimony  of  the  physician  who  examined 
the  wound,  and  ministered  to  the  dying  man.  The  deceased 
was  shot  between  eight  and  nine  o'clock  Sunday  night,  and 
died  about  six  o'clock  the  following  Monday  evening;  he  was 
attended  by  physicians,  died  at  a  physician's  house,  yei  no 
physician  or  other  person  who  attended  him  was  introduced 
as  to  the  nature,  extent,  or  location  of  the  wound,  or  as  to 
whether  it  was  a  bullet  wound,  nor  as  to  what  caused  his 
death.  John  Jessup,  a  companion  of  deceased,  testified  that 
"Louis  was  shot  at  the  Kansas  and  Gulf  Short  Line  depot; 
he  is  dead;  he  died  from  being  shot;  died  at  Dr.  Hicks's 
office;  was  shot  in  the  stomach;  defendant  shot  him."  He 
also  testified  that  he  was  at  Dr.  Hicks's  oflfice  a  few  minutes 
after  the  deceased  was  shot,  and  that  "the  next  time  I  saw 
him  was  about  three  or  four  o'clock  Monday  evening,  and  then 
again  a  few  minutes  after  six;  he  died  at  six."  This  shows 
that  he  was  not  present  when  the  deceased  died.  This  witness 
does  not  testify  that  he  ever  saw  the  wound,  nor  as  to  its  char- 
acter, whether  it  entered  the  cavity,  or  whether  it  was  at  all 
serious. 

Bob  Jeaeup,  also  a  hack-driver,  and  a  companion  of  the 
deceased,  testified:  "I  knew  Louis  McDougald;  he  is  dead; 
Mr.  High  shot  him;  I  suppose  that  was  the  cause  of  his 
death."  This  is  the  whole  of  the  testimony  touching  the 
question  of  the  cause  of  the  death  of  liouis  McDougald,  and 
no  excuse  is  shown  why  other  evidence  was  not  produced  on 
that  point. 

No  other  questions  are  deemed  of  suflScient  importance  to 
require  discussion.  For  the  errors  discussed,  as  to  the  charge 
of  the  court,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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Manslaughter  —  Self-defense  :  See  ^feuly  v.  State,  ante,  p.  477,  and 
note.  Passion  saddenly  aroused  from  a  lawful  provocation  will  reduce  e 
bouiici  Jo  from  murder  to  manslaughter,  because  thdro  ia  then  no  malice  afore- 
thought: SUUe  V.  O'Hara,  92  Mo.  59. 

Maiming,  What  Necessakt  to  Constitute  Crikb  o»:  Bowert  v.  StcUt, 
24  Tux.  App.  542;  5  Am.  St.  Rep.  901,  and  note  905.  Specific  ixitent  or 
purpose  to  maim  or  disfigure  ia  not  an  essential  element  of  the  crime  of  may- 
hem under  the  Tennessee  statute:  Terrell  v.  State,  86  Tenn.  623. 

Ck)RPUS  Delicti,  Proof  of:  People  v.  Palmer,  109  N.  Y.  110;  4  Am.  St. 
Rep.  423,  and  note  431;  Oray  v.  Commonwealth,  101  Pa.  St  380;  47  Am.  Rep. 
733;  MaUhevD$  v.  State,  55  Ala.  187;  28  Am.  Rep.  698. 
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.Rbart  v.  Louisville,  New  Orleans,  and  Texas 
Kailway  Company. 

[40  LOCISIANl.  AKKT7AL,  82.J 

Raooaoe-hastkr  has  No  Authoritt  to  Grant  Paitmaaniy  to  Pbr80n» 
TO  BiDK  on  the  cars  of  a  railway  train  which  is  in  charge  of  another 
person  at  the  time.  The  granting  of  such  permission  is  not  within  the 
scope  of  his  employment,  and  cannot  affect  the  rights  or  obligations  of 
the  company  by  which  he  is  employed,  especially  where  the  permission 
is  in  direct  violation  of  its  mles  and  regulations. 

Bklation  of  Carrier  akd  Passenqeb  does  not  Arisk  between  Raii^ 
WAT  CoMPANV  AND  Child,  who,  without  permission  from  the  person  in 
charge  of  a  train,  enters  a  car  for  the  purpose  of  taking  a  ride  while  the 
cars  were  being  palled  back  and  forth  at  a  railway  station,  with  the 
intention  of  removing  them  from  the  track  on  which  they  had  entered 
the  station,  and  forming  them  into  a  train  to  be  used  next  day. 

Railway  Company  does  not  Owe  Same  Deqree  or  Care  to  Mere 
Stranoebs  unlawfully  upon  its  premises  that  it  owes  to  passengers  con- 
veyed  by  it.  To  such  strangers  it  is  liable  only  for  injuries  resulting 
from  its  negligent  or  tortious  acts. 

One  Who  in  Panic  Leaps  from  Railway  Car  while  in  Motion,  and 
is  injured,  cannot  recover  therefor  in  an  action  against  the  company, 
where  such  panic  arose  from  causes  with  which  it  had  no  connection, 
and  in  which  it  had  no  agency. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

Farrar  and  Krutschnitt,  for  the  appellant. 

Braughn,  Buclc^  DinJcelspiely  and  Hart,  for  the  appellee. 

PocHE,  J.     Suing  for  the  use  of  his  minor  child,  plaintiflf 
claims  damages  in  the  sum  of  ten  thousand  dollars  for  per- 
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Bonal  injuries  inflicted  on  his  child  by  one  of  the  defendant's 
trains,  through  the  alleged  carelessness  and  negligence  of  the 
company's  employees. 

Defendant  appeals  from  a  judgment  of  three  thousand  dol- 
lars, based  on  the  verdict  of  a  jury. 

The  evidence  is  very  conflicting  on  the  salient  features  of  the 
case,  but  from  our  reading  of  the  record  we  find  the  following 
pertinent  facts  from  the  preponderance  of  the  testimony:  — 

The  accident  occurred  at  the  company's  depot,  which  U 
situated  on  and  occupies  the  neutral  ground  or  space  included 
between  two  streets  or  thoroughfares  known  as  North  and 
South  Poydras  streets,  in  this  city,  on  a  train  of  passenger- 
cars  which  had  just  arrived,  had  discharged  its  passengers 
and  their  baggage,  and  was  being  switched  out  of  the  main 
track,  in  order  to  be  set  at  rest  on  a  side-track  for  the  night. 

While  plaintiff''s  daughter,  between  eight  and  nine  years  of 
age,  was  playing  in  and  around  the  depot,  with  four  other 
girls  a  little  more  advanced  in  years,  one  of  whom  was  her 
sister  of  about  thirteen  years  of  age,  the  girls  took  a  child's 
notion  of  riding  on  that  train,  while  it  was  under  the  opera- 
tion of  being  switched  ofi",  at  about  seven  o'clock  in  the  even- 
ing in  the  month  of  November,  1886. 

On^  of  the  girls  asked  and  obtained  permission  so  to  do,  of 
the  baggage-master  of  the  train,  who  was  standing  near  by, 
preparatory  to  his  leaving  for  home. 

Four  of  the  girls  entered  one  of  the  passenger-coaches  and 
took  seats  at  the  end  towards  the  baggage-car,  and  the  fifth 
child  caught  on,  and  remained  outside  on  the  steps  of  the 
coach.  As  the  train  was  in  the  act  of  being  moved  out  of  the 
main  track,  at  a  pretty  rapid  rate,  the  girls  became  alarmed 
at  the  belief  and  fear  that  the  train  was  running  out  of  the 
city,  and  going,  as  several  of  them  say,  "out  to  Baton  Rouge," 
whereupon  they  ran  out  of  the  coach  and  precipitately  jumped 
out  of  the  car.  It  was  in  that  flight  that  plaintifi''s  youngest 
daughter  fell,  and  that  her  foot  was  seriously  injured  by  being 
run  over  by  one  of  the  wheels  of  the  couch. 

Under  that  condition  of  things,  the  defendant  makes  the 
point  that  the  baggage-master  had  no  authority,  within  the 
scope  of  his  employment,  to  grant  the  request  of  the  children 
for  permission  to  ride  on  the  train,  so  as  to  render  the  com- 
pany liable  for  injuries  resulting  from  such  permission.  The 
record  shows  that  the  train  was  not  under  the  charge  or  con- 
trol of  that  employee,  but  that  it  was  under  the  responsibility 
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of  another  and  entirely  different  person,  who  had  no  knowl- 
edge of  the  presence  of  the  girls  on  that  train.  The  record  is 
conclusive  on  that  point,  and  the  authorities  are  equally  clear 
on  the  law.  The  baggage-master  has  no  duty  or  authority 
with  the  train,  whether  running  or  at  the  depot;  and  his  per- 
mission to  the  girls  to  ride  on  that  train  cannot  bind  or  affect 
the  rights  or  obligations  of  the  company:  Pierce  on  Railroads, 
277;  Snyder  v.  Han.  &  St.  J.  R'y  Co.,  60  Mo.  413;  Gillett  v. 
Missouri  Valley  R.  R.  Co.,  55  Id.  315;  17  Am.  Rep.  653;  Han- 
son V.  Mansfield  R.  R.  &  Trans.  Co.,  38  La.  Ann.  Ill;  58  Am. 
Rep.  162. 

It  is  in  proof  that  vigorous  orders  had  been  given  by  the 
management  of  the  company  to  drive  away  children  who  came 
to  play  in  and  around  their  depot,  and  that  to  the  knowledge 
of  the  girls  many  children  have  thus  been  ordered  away.  It 
is  thus  made  clear  that  the  permission  given  by  the  baggage- 
master  was  unauthorized  under  the  scope  of  his  employment, 
and  in  direct  violation  of  the  company's  rules  and  regulations. 

It  is  also  in  proof,  beyond  a  doubt,  and  it  is  not  disputed  by 
plaintiff,  that  the  train  was  not  in  use  or  motion,  at  the  time 
of  the  accident,  to  carry  passengers  under  its  purpose  as  a 
common  carrier,  but  that  it  was  being  pulled  back  and  forth, 
merely  and  exclusively  with  the  intention  of  removing  the 
coaches  from  the  track  on  which  they  had  entered  the  depot, 
and  of  preparing  them  for  the  formation  of  another  train  for 
use  in  the  company's  business  on  the  next  day.  Hence  it 
clearly  follows  that  the  relations  of  carrier  and  passenger  did 
not  arise  between  the  defendant  and  plaintiff's  child. 

Now,  in  one  of  the  cases  very  strenuously  relied  on  by  plain- 
tiff, the  case  of  Railroad  Co.  v.  Stout,  17  Wall.  657,  the  su- 
preme court  of  the  United  States  laid  down  the  following  per- 
tinent rule:  "That  while  a  railway  company  is  not  bound  to 
the  same  degree  of  care  in  regard  to  mere  strangers  who  are 
unlawfully  upon  its  premises  that  it  owes  to  passengers  con- 
veyed by  it,  it  is  not  exempt  from  responsibility  to  such 
strangers,  arising  from  its  negligence  or  from  its  tortious  acts." 

The  rule  is  not  only  supported  by  authority,  but  it  finds  its 
sanction  in  principles  of  reason,  common  sense,  and  natural 
justice.  It  is  in  fact  a  universal  rule  on  the  subject  of  the  re- 
sponsibility of  common  carriers. 

But  under  the  circumstances  of  this  case,  we  feel  warranted 
to  extend  the  scope  of  the  rule  still  further,  and  to  hold  the 
defendant  company  to  the  same  degree  of  care  towards  the 
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children  who  were  in  that  coach  that  it  would  owe  to  passen- 
gers being  conveyed  by  it  on  a  journey,  after  payment  of  their 
fare. 

Our  reading  of  the  record  has  entirely  failed  to  disclose  any 
act  of  negligence  or  dereliction  of  any  duty  on  the  part  of  the 
company  which  it  owed  to  those  girls,  even  if  they  had  been 
regular  passengers  on  a  journey  over  its  road.  An  attempt  has 
been  made  to  show  that  the  panic  among  the  girls  and  their 
precipitate  flight  from  the  coach  were  caused  by  the  act  of 
one  of  the  company's  employees,  who  suddenly  and  without 
warning  blew  out  the  lights  in  the  car,  and  his  act  is  qualified 
as  reckless  and  mischievous. 

But  that  contention  finds  no  support  in  the  record.  In  their 
testimony,  two  of  the  girls  state  that  they  did  not  notice  whether 
there  were  any  lights  in  the  coach  or  not;  and  not  one  of  them 
is  certain  of  having  seen  any  person  or  persons  put  out  the 
lights. 

We  are  entirely  satisfied  from  the  evidence  that  the  panic 
among  the  girls  was  caused  by  the  fear  that  they  might  have 
made  a  mistake,  and  had  entered  a  train  which  was  going  to 
Baton  Rouge.  Hence,  impelled  by  that  fear,  they  attempted  to 
jump  out  while  the  train  was  in  motion.  Now,  supposing  thav 
any  passenger  on  a  regular  train  should  labor  under  a  similar 
mistake,  in  believing,  for  instance,  that  the  train  was  passing 
by  the  station  to  which  he  was  destined,  and  fearing  that  he 
might  be  carried  beyond  the  same,  should  jump  out  as  the 
train  was  pulling  out  of  the  station,  and  be  injured  by  falling, 
could  the  company  be  held  liable  for  injuries  thus  received? 
Evidently  not. 

In  that  case,  as  in  this,  there  would  be  no  ground  to  con- 
clude that  the  company  had  been  guilty  of  any  negligence 
towards  the  passenger  on  its  train.  Where  is  the  duty  which 
the  defendant  corporation  owed  to  plaintiff's  child,  and  which 
it  did  not  discharge  or  perform? 

By  remaining  on  the  coach  until  it  had  been  switched  off  on 
the  side-track,  she  would  have  been  perfectly  safe;  and  could 
have  stepped  out,  as  she  and  her  companions  had  doubtless 
intended  to,  and  as  they  knew  that  they  could  do  without  the 
slightest  danger. 

Who  is  responsible  for  the  ungrounded  fear  of  the  girls  that 
the  train  was  being  run  out  of  the  city,  or  perhaps  to  Baton 
Rouge,  and  which  is  beyond  a  doubt  the  proximate  cause  of 
the  accident?     They  were  alone  in  a  coach,  where  they  had 
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entered  voluntarily,  with  the  childish  intention  of  taking  a 
ride  while  the  train  was  being  switched  off.  They  say  them- 
selves that  after  they  had  taken  their  seats  in  the  coach,  the 
baggage-master  moved  from  the  platform  in  front  of  them,  and 
entered  the  baggage-car,  where  his  duty  called  him. 

There  is  no  pretense  that  a  single  word  was  spoken  to  them 
after  they  had  taken  their  seats  in  the  coach  by  any  officer, 
servant,  or  other  employee  of  the  company,  or  that  they  were 
ordered  off  the  train  by  any  one.  In  running  out  and  jump- 
ing off  they  were  impelled  by  motives  with  which  the  company 
had  not  the  remotest  connection  or  agency. 

And  in  that  feature  the  circumstances  of  the  case  are  much 
more  favorable  to  the  company  than  in  any  of  the  reported 
cases  on  which  her  counsel  rely  in  their  brief:  Cauley  v.  Pilts- 
burg  etc.  R'y  Co.,  95  Pa.  St.  395;  40  Am.  Rep.  664;  98  Pa.  St. 
498;  Duffy.  Allegheny  etc.  R.  R.  Co.,  91  Id.  458;  86 Am.  Rep. 
675. 

Under  our  view  of  the  case,  and  from  our  solution  of  the 
pertinent  facts  flowing  from  the  weight  of  evidence,  we  hold 
that  the  pivotal  question  does  not  hinge  on  the  contributory 
negligence  of  the  passenger,  but  exclusively  on  the  entire  ab- 
sence of  negligence  of  the  company:  Flowers  v.  Pennsylvania 
R.  R.  Co.,  69  Pa.  St.  210;  8  Am.  Rep.  251. 

Our  opinion  is,  that  the  verdict  of  the  jury  is  manifestly 
erroneous,  and  that  in  justice  it  must  be  set  aside. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict of  the  jury  be  set  aside,  and  the  judgment  of  the  district 
court  annulled,  avoided,  and  reversed,  and  it  is  further  or- 
dered that  plaintiff's  demand  be  rejected,  and  his  action  dis- 
missed at  his  costs  in  both  courts. 


LiABiLrry  or  Railboad  Company  fob  Imjvbies  Sustained  bt  Onb 
WHILE  Riding  as  Passenger  on  freight-car  or  hand-car,  under  invitation  of 
an  employee  of  the  company:  McGee  v.  Missouri  Pacific  R.  R.  Co.,  92  Mo. 
208;  1  Am.  St.  Rep.  706,  and  note  712;  International  etc.  R.  R.  Co.  v.  Cook^ 
68  Tex.  713;  2  Am.  St.  Rep.  521,  and  note  524. 

Care  Exacted  or  Railroad  Company  towards  trespaasera  on  its 
premises:  See  Louisville  etc.  R.  R.  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep. 
165,  and  note  163;  Troy  v.  Cape  Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am. 
St.  Rep.  521. 

Law  has  so  High  Regard  for  Human  Lipe  that  it  will  not  impute 
negligence  to  an  effort  to  preserve  it,  unless  made  under  such  circumstances 
as  to  constitute  rashness  in  the  judgment  of  prudent  persona:  Eckert  v.  Long 
Island  R.  R.  Co.,  43  N.  Y.  502;  3  Am.  Rep.  721. 

One  Who  Buts  Ticket  over  Railroad,  and  by  Mistakb  Takbs  Pa«- 
SAGE  ON  Wrong  Train,  is  a  passenger  so  far  aa  to  entitle  him  to  proteotioa 
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against  the  negligence  of  the  company:  Cincinnati  etc.  li.  R.  Co.  v.  Carper, 
112  Ind.  26.  Passenger  on  n  railway  car  who  sustains  injury  by  reason  of 
the  malieions  act  of  one  not  in  the  employ  of  the  company,  whereby  the  car 
was  derailed,  is  not  entitled  to  recover  for  the  damage  indicted:  Houston  etc 
B.  R.  Co.  V.  Lee,  69  Tex.  656;  and  see  Sachrowitz  v.  Atcldam  etc.  R.  R.  Co.^ 
37  Kan.  212. 


City    op    New    Orleans    v.    Great    Southern 
Telephone    and    Telegraph   Company. 

r^O  Louisiana  Annual,  -11.] 

Imposition  by  Municipal  Ordinancb  of  Certain  Annual  Cbaroe  peb 
PoLB,  as  "a  oonaideration  for  the  privilege, *'  upon  the  poles  of  a  tele« 
phone  compamy  already  established,  and  paying  taxes  on  its  property 
and  a  license  for  carrying  on  its  business,  is  neither  a  tax  nor  a  license, 
nor  an  exercise  of  the  taxing  power  in  any  respect.  Nor  can  it  be  up- 
held as  a  police  regulation,  since  it  involves  no  consideration  whatever 
of  public  morals,  health,  or  convenience. 

Municipal  Ordinance,  when  a  Contract.  —  A  municipal  ordinance  which 
grants  to  a  company  authority  to  construct  and  maintain  telephone  lines 
on  the  streets  of  a  city,  without  any  limitation  as  to  time,  and  for  a 
consideration  therein  named,  is,  when  accepted  and  acted  upon  by  the 
grantee  by  complying  with  its  conditions  and  constructing  a  valuable 
plant,  a  contract  with  the  city,  which  cannot  thereafter  be  abolished  or 
altered  in  its  essential  terms  without  the  consent  of  the  grantee. 

Peoviso  in  Mcnicipal  Ordinance  Granting  Franchise  to  Company, 
that  its  acts  and  doings  under  the  ordinance  shall  be  subject  to  future 
ordinances  of  the  city,  does  not  convert  tiie  grant  into  a  mere  revocable 
permit.  It  merely  subjects  such  acts  and  doings  to  municipal  regula* 
tiona  not  conflicting  with  the  ordinance  itself. 

Petition  for  an  injunction.     The  opinion  states  the  case. 

Walter  H.  Rogers  and  Branch  K.  Miller^  for  the  appellant 

Bayne,  Denegre,  and  Bayne,  for  the  appellee. 

Fenneb,  J.    The  defendant*  is  the  assignee  and  successor 
of  the  New  Orleans  Telephonic  Exchange,  referred  to  in  the 
following  ordinance  of  the  city  of  New   Orleans,   adopted 
February  18,  1879:  — 
"  An  ordinance  authorizing  the  construction  and  maintenance 

of  a  telephonic  telegraph  line  through  the  streets  of  the 

city  of  New  Orleans. 

"Sec.  1.  Be  it  ordained  by  the  city  council  of  the  city  of 
New  Orleans,  that  the  New  Orleans  Telephonic  Exchange  is 
hereby  authorized  to  construct  and  maintain  a  line  or  lines  of 
telegraphs  through  the  streets  of  this  city,  the  line  or  lines  to 
be  constructed  along  such  streets,  at  such  points,  and  in  such 
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manner,  as  to  the  kind  and  position  of  the  telegraph  poles, 
the  height  of  the  wires  above  the  streets,  and  in  all  other  par- 
ticulars, as  the  administrator  of  the  department  of  improve- 
ments of  this  city  may  direct;  provided,  however,ihai  the  said 
company  shall  connect  their  wires  with  the  mayor's  oflBce, 
chief  of  police's  office,  and  fire  alarm  telegraph  office,  and 
place  and  keep  telephones  therein  free  of  charge  to  the  city, 
so  that  said  telephones  may  be  used  in  connection  with  all 
wires  under  the  control  of  said  company. 

"  Sec.  2.  And  be  it  further  ordained,  etc.,  that  all  the  acts 
and  doings  of  said  company  under  this  ordinance  shall  be 
subject  to  any  ordinance  or  ordinances  that  may  hereafter  be 
passed  by  the  city  council  concerning  the  same." 

Under  this  ordinance,  defendant  constructed  and  has  since 
maintained  telephonic  lines  through  the  streets,  built  accord- 
ing to  the  directions  of  the  administrator  of  improvements, 
and  with  his  approval,  and  has  furnished  the  city  with  the 
free  telephonic  service  stipulated,  and  has  complied  in  all  re- 
spects with  the  terms  of  the  ordinance. 

The  plant  established  by  defendant  is  expensive  and  valu- 
able. The  defendant  pays  a  tax  upon  this  plant  as  property, 
and  also  pays  a  license  tax  levied  on  its  business. 

In  April,  1880,  the  general  assembly  of  the  state  passed  act 
No.  124,  authorizing  corporations  formed  for  the  purpose  of 
transmitting  intelligence  by  magnetic  telegraph  or  telephone 
to  "  construct  and  maintain  telegraph,  telephone,  and  other 
lines  along  all  state,  parish,  or  public  roads  or  public  works, 
and  along  and  parallel  to  any  of  the  railroads  in  the  state, 
and  along  and  over  the  waters  of  the  state;  provided,  that  the 
ordinary  use  of  such  roads,  works,  railroads,  and  waters  be 
not  thereby  obstructed,  and  along  the  streets  of  any  city,  with 
the  consent  of  the  council  or  trustees  thereof." 

The  defendant,  having  the  prior  consent  of  the  city,  certainly 
came  under  the  protection  of  this  act,  as  to  the  maintenance 
of  its  lines  from  the  date  of  its  passage. 

In  December,  1883,  the  city  council  passed  "an  ordinance  to 
regulate  and  control  the  erection  and  maintenance  of  poles  for 
supporting  wires  of  the  telephones  within  and  on  the  streets, 
ways,  and  public  places  of  the  city  of  New  Orleans,"  contain- 
ing various  provisions  on  the  general  subject,  with  none  of 
which  have  we  any  present  concern,  except  the  following: 
That  '*  no  poles  shall  be  allowed  to  be  erected,  or  any  existing 
poles  be  allowed  to  remain,  in  that  portion  of  the  city  embraced 
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by  Jackson  Street,  Elysian  Fields,  Roman  Street,  and  the  Mis- 
sissippi River,  except  upon  the  payment  of  five  dollars  per 
annum  per  polo  for  every  such  pole  erected,  or  at  present  in 
use  within  that  section  of  the  city,  ....  said  payments  to  be 
in  consideration  of  the  privilege  and  advantage  of  entering 
upon,  using,  and  permanently  occupying  the  streets,  ways, 
and  places  of  the  city  for  private  property,  and  to  be  paid  an- 
nually, in  advance,  commencing  January  1,  1884." 

Defendant  had  six  hundred  poles  within  the  section  desig- 
ignated,  on  which  the  sum  of  three  thousand  dollars  is  claimed 
to  be  due,  and  the  object  of  the  present  action  is  to  enjoin  de- 
fendant from  using  or  maintaining  said  poles  for  telephonic 
purposes  until  payment  thereof  be  made. 

It  is  not  pretended  that  the  exaction  claimed  is  a  tax,  either 
on  property  or  as  a  license,  or  that  it  is  an  exercise  of  the  tax- 
ing power  in  any  respect. 

The  ordinance  qualifies  it  as  a  price  or  consideration  for  the 
privileges  enjoyed.  It  is  not  even  alleged  that  defendant  has 
ever  consented  or  contracted  to  pay  such  consideration,  and 
the  attempt  made  to  prove  such  consent  was  not  only  ultra 
petitionem,  but  the  evidence  offered  for  the  purpose  was  mani- 
festly insufficient  and  illegal,  and  was  properly  rejected. 

There  is  therefore  entire  absence  of  any  legal  tie  binding 
the  defendant,  as  a  debtor,  for  the  amount  claimed,  and  if  the 
city  were  suing  simply  for  a  money  judgment,  the  petition 
would  set  forth  no  cause  of  action. 

The  real  relief  claimed  by  the  city,  however,  is  found  in  the 
injunction  prayed  for,  based  on  the  theory  that  the  provision 
of  the  ordinance  referred  to  is  a  regulation  or  condition  im- 
posed upon  the  maintenance  of  the  poles  and  exercise  of  the 
privileges  which  the  city  had  the  right  to  impose,  and  without 
compliance  with  which  the  defendant  could  not  lawfully  con- 
tinue to  maintain  and  exercise  them. 

The  question  for  our  determination  is,  whether  the  city  had 
the  right  to  make  such  a  regulation  or  impose  such  condition. 

It  is  not  seriously  contended  that  the  provision  is  a  police 
regulation,  and  indeed,  such  contention  is  silenced  not  only 
by  the  nature  but  by  the  express  terms  of  the  provision  itself, 
which  qualify  the  exaction  as  a  "  consideration  for  the  privi- 
lege." No  consideration  whatever,  of  public  morals,  health, 
or  convenience,  is  involved.  It  is  not  proposed  to  abolish 
the  use  of  poles,  or  to  alter  their  location,  construction,  or 
manner  of  use  in  any  way,  to  subserve  the  public  comfort. 
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The  simple  requirement  is  the  payment  of  a  price,  on  pay- 
ment of  which  the  statm  quo  continues,  while  without  such 
payment  it  must  cease.  The  case  presents  no  feature  of  an 
exercise  of  the  police  power. 

The  only  remaining  question  is,  whether,  after  granting  the 
defendant  the  authority  to  construct  and  to  maintain  its  lines 
without  limitation  as  to  time,  and  with  no  other  consideration 
than  the  furnishing  of  certain  free  telephonic  facilities  to  the 
city, — after  the  defendant  has,  at  great  expense,  established  its 
plant,  and  constructed  its  lines,  and  when  it  has  fully  com- 
plied with  all  the  conditions  imposed, — the  city  can  now  exact 
this  large  additional  consideration  for  the  continued  enjoy- 
ment of  privileges  already  granted. 

If  the  city  can  do  this  now,  she  could  have  done  it  the  very 
day  after  the  defendant  had  completed  its  lines,  when  it  had 
incurred  all  the  expense,  and  before  it  had  reaped  a  particle  of 
return.  If  she  can  impose  a  charge  of  five  dollars  per  pole, 
she  can  with  equal  power  impose  one  of  one  thousand  dollars, 
and,  for  that  matter,  she  could  arbitrarily  revoke  the  grant  at 
her  pleasure. 

Either  she  is  bound  according  to  the  terms  of  her  proposi- 
tion accepted  and  acted  on  by  defendant,  or  she  is  not  bound 
at  all. 

Obviously,  upon  the  clearest  considerations  of  law  and  jus- 
tice, the  grant  of  authortity  to  defendant,  when  accepted  and 
acted  upon,  became  an  irrevocable  contract,  and  the  city  is 
powerless  to  set  it  aside,  or  to  interpolate  new  and  more  oner- 
ous considerations  therein.  Such  has  been  the  well-recognized 
doctrine  of  the  authorities  since  the  Darmouth  College  case,  4 
Wheat.  518. 

The  main  contention  of  the  city,  however,  is,  that  the  second 
section  of  the  ordinance  robs  it  of  the  features  of  a  contract, 
and  converts  the  authority  granted  into  a  mere  revocable  per- 
mit. The  section  is  as  follows:  "  That  all  the  acts  and  doings 
of  said  company  under  this  ordinance  shall  be  subject  to  any 
ordinance  or  ordinances  that  may  hereafter  be  passed  by  the 
city  council  concerning  the  same." 

The  city's  construction  of  this  section  is  strained  and  un- 
reasonable, and  conforms  neither  to  its  spirit  or  letter. 

It  is  not  conceivable  that  the  grantee  would  have  invested 
its  means  in  such  an  enterprise  had  it  imagined  that  the  term 
and  conditions  of  its  enjoyment  of  the  privilege  lay  at  the 
entire  mercy  of  the  city.     If  any  such  unreasonable  intention 
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larked  in  the  minds  of  the  council  which  passed  the  ordi- 
nance, the  grantor,  under  familiar  rules  of  construction,  came 
under  the  obligation  of  expressing  it  clearly  and  unambig- 
uously. 

But  what  is  it  that  is  subject  to.  regulation  and  control  by 
future  ordinances? 

It  is  "  the  acts  and  doings  of  said  company  under  this  ordi- 
nance." This  assumes  that  the  ordinance  itself  is  to  continue 
in  full  force  and  effect,  and  certainly  reserves  no  power  to  re- 
peal, destroy,  or  alter  it  in  any  of  its  essential  features  and 
considerations.  It  recognizes  the  right  of  the  company  to  act 
and  to  do  under  and  according  to  the  ordinance,  only  subjecting 
such  "  acts  and  doings  "  to  municipal  regulations  not  conflict- 
ing with  the  ordinance  itself 

We  consider  that  the  imposition  of  the  additional  and  bur- 
densome consideration  here  involved  is  not  within  the  scope  of 
the  rights  reserved. 

Judgment  affirmed. 


What  is  a  Tax,  axd  What  Impositions  mat  be  Sustained  as  Exeb- 
CTSK3  OF  THE  Taxinq  Poweb.  —  1.  What  ts  a  Tax.  —  "Taxea  are  the  en- 
forced proportional  contributions  from  persons  and  property,  levied  by  the 
state,  by  virtue  of  its  sovereignty,  for  the  support  of  government,  and  for  all 
public  needa^":  Cooley  on  Taxation,  2d  ed.,  1.  "Taxes  are  defined  to  be  bur- 
dens or  charges  imposed  by  the  legislative  power  of  a  state,  upon  persons  or 
property,  to  raise  money  for  public  purposes":  Blackwcll  on  Tax  Titles, 
4th  ed.,  1;  Jttdd  v.  Driver,  1  Kan.  4G2;  Knowlton  v.  Supervisors  of  Rock 
County,  9  Wis.  418.  "Taxes  are  a  ratable  portion  of  the  produce  of  the 
property  and  labor  of  the  individual  citizens,  taken  by  the  nation,  in 
the  exercise  of  its  sovereign  rights,  for  the  support  of  the  government,  for 
the  administration  of  the  laws,  and  as  the  means  for  continuing  in  operation 
the  various  legitimate  functions  of  the  state  ":  Blackwell  on  Tax  Titles,  sec.  2 
"Taxes  are  burdens  or  charges  imposed  by  the  legislature  upon  persona  or 
property  to  raise  money  for  public  purposes,  or  to  accomplish  some  govern- 
mental end  ":  Dillon,  C.  J.,  in  Hanson  v.  Vernon,  27  Iowa,  47.  "A  tax  is  a 
charge  upon  persons  or  property  to  raise  money  for  public  purposes  ":  Field, 
C.  J.,  in  Perry  v.  Waslihurn,  20  Cal.  350.  "Taxes  are  the  enforced  propor- 
tional contribution  of  each  citizen  and  of  his  estate,  levied  by  the  authority 
of  the  state  for  the  support  of  government  and  for  all  public  needs  ":  Opinion 
qfUvt  Judges,  58  Me.  591.  "A  tax  is  an  impost  levied  by  authority  of  gov- 
ernment, upon  its  citizens  or  subjects,  for  the  support  of  the  state  ":  Green, 
C.  J.,  in  C'-ty  of  Camden  v.  Allen,  26  N.  J.  L.  398.  "Taxes  are  burdens  or 
charges  imposed  by  the  legislative  power  upon  persons  or  property,  to  raise 
money  for  public  purposes,  or  to  defray  the  necessary  expenses  in  adminis- 
tering the  government.  They  are  contributions  levied  on  individuals  for  the 
■ervice  of  the  state  ":  Wagner,  J.,  in  Glasgow  v.  Rowse,  43  Mo.  489.  "  A  tax 
is  an  imposition  for  the  supply  of  the  public  treasury,  and  not  for  the  supply 
tt  individuals  or  private  corporations,  however  benevolent  they  may  be  "i 
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Lowrie,  C.  J.,  in  Pliiladelphia  Association  v.  Wood,  39  Pa.  St.  82.  "Taxes 
are  a  public  imposition,  levied  by  authority  of  the  government,  for  the  pur- 
pose of  carrying  on  the  government  in  all  its  machinery  and  operations  ": 
Coulter,  J.,  in  Northern  Liberties  v.  St.  Johns  ChurcJi,  13  Id.  107.  "What 
are  taxes  but  the  revenue  collected  from  the  people,  for  objects  in  which  they 
are  intorested,  —  the  contributions  of  the  people,  for  things  useful  and  con- 
ducive to  their  welfare?"  Agnew,  J.,  in  Hilbish  v.  Catherman,  64  Id.  159. 
"  In  a  general  sense,  taxes  are  burdens  or  charges  imposed  by  the  legislative 
power  of  a  state  upon  persons  or  property  for  public  uses":  Lyon,  J.,  in 
Hale  V.  Cit]f  of  Kenosha,  29  Wis.  605.  "Taxes  are  charges  imposed  by  or 
under  the  authority  of  the  legislature,  upon  persons  or  projwrty  subject  to 
its  jurisdiction":  Rhodes,  J.,  in  People  v.  McCreery,  34  Cal.  454.  "The 
word  '  taxes '  means  burdens,  charges,  or  impositions,  put  or  set  upon  persons 
or  property  for  public  uses":  Matter  of  Mayor  etc.  of  New  York,  11  Johns. 
80;  Mitchell y.  Williams,  27  Ind.  63.  "Taxation  is  that  tribute  for  the  sup- 
port of  government  imposed  on  property  in  return  for  the  protection  and 
advantages  which  the  government  affords  to  the  owner":  Bartley,  C.  J.,  in 
Eocchange  Bank  of  Columbus  v.  Hines,  3  Ohio  St.  10.  "Taxes  are  defined  to 
be  rates  or  sums  of  money  assessed  on  the  personal  property  of  citizens  by 
government,  for  the  use  of  the  nation  or  state;  or,  as  the  government  some- 
times exacts  from  individuals  services  as  well  as  money,  a  more  enlarged 
and  correct  definition  would  be,  that  they  are  burdens  or  charges  imposed 
by  the  legislative  power  of  a  state  upon  persons  or  property  for  public  uses  ": 
Dixon,  0.  J.,  in  KnowUon  v.  Supervisors  of  Rock  County,  9  Wis.  418. 

An  analysis  of  the  definitions  given  shows  that  a  tax  is  an  enforced  pro- 
portional imposition  or  burden  upon  person  or  property;  that  it  is  imposed 
by  the  legislature,  or  by  its  authorization,  in  the  exercise  of  the  sovereign 
power  of  the  state;  that  it  can  be  imposed  only  for  a  public  or  governmental 
purpose,  and  that  it  can  only  be  imposed  upon  persons  and  property  within 
the  jurisdiction  of  the  taxing  sovereignty  or  power.  A  tax  is  not  a  debt  in 
the  ordinary  acceptation  of  that  term.  "It  is  not  founded  upon  contract;  it 
does  not  establish  the  relation  of  debtor  and  creditor  between  the  tax-payer 
and  the  state;  it  does  not  draw  interest;  it  is  not  the  subject  of  attachment; 
and  it  is  not  liable  to  set-off":  Field,  C.  J.,  delivering  the  opinion  of  the 
court  in  Perry  v.  Wasliburn,  20  Cal.  350;  Cooley  on  Taxation,  2d  ed.,  15;  Fin- 
negan  v.  Fernandina,  15  Fla.  379;  21  Am.  Rep.  292;  Andover  Turnpike  Cor' 
poration  v.  Gould,  6  Mass.  40;  4  Am.  Dec.  80;  Pierce  v.  Boston,  3  Met.  520; 
Hibbard  v.  Clark,  56  N.  H.  155;  22  Am.  Rep.  432;  City  of  Camden  v.  Allen, 
26  N.  J.  L.  398;  Webster  v.  Seijmaur,  8  Vt.  135;  Johnson  v.  Howard,  41  Id.  122; 
98  Am.  Dec.  568;  Town  qf  St.  Albans  v.  National  Car  Co.,  67  Vt.  84.  In 
San  Francisco  v.  London  <b  L.  dk  G.  Ins.  Co.,  74  Cal.  113,  5  Am.  St.  Rep.  425, 
it  was  held  that  the  exaction  imposed  by  a  statute  which  required  every 
agent  of  a  foreign  insurance  company  doing  business  in  the  state  to  pay  into 
the  treasury  of  the  county  a  sum  equal  to  one  per  centum  of  the  amount  of 
all  premiums  paid  or  agreed  to  be  paid  to  such  agent  for  insurance  effected 
by  him  within  such  county,  the  money  when  paid  to  constitute  a  fund  to  bo 
known  as  the  firemen's  relief  fund  of  such  county,  was  a  tax.  Temple,  J., 
who  delivered  the  opinion  in  that  case,  said:  "We  come  now  to  the  inquiry. 
Is  the  exaction  here  in  question  a  tax  7  The  statute  itself  denominates  it  a 
tax,  and  it  must  be  confessed  that  it  has  all  the  characteristics  of  a  tax.  It 
is  a  charge  imposed  by  the  legislature  for  the  purpose  of  revenue.  It  is  not 
founded  upon  contract,  and  does  not  establish  the  relation  of  debtor  and 
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creditor.  It  is  an  enforced  proportional  contribution,  levied  by  authority  of 
the  state,  and,  as  respondent  claims,  for  public  needs." 

2.  What  ImpoHitiona  or  Exactiona  may  he  Sustained  as  Eheerdses  of  the  Tax- 
ing Power.  —  The  taxing  power  of  the  legislature,  when  unrestricted  by 
constitutional  limitation,  is  most  extensive.  Judge  Cooley  says:  "Every- 
thing to  which  the  legislative  power  extends  may  bo  the  subject  of 
taxation,  whether  it  be  person  or  property,  or  possession,  franchise,  or  priv- 
ilege, or  occupation,  or  right.  Nothing  but  express  constitutional  limitation 
upon  legislative  authority  can  exclude  anything  to  which  the  authority  ex- 
tends from  the  grasp  of  the  taxing  power,  if  the  legislature  in  its  discretion 
shall  at  any  time  select  it  for  revenue  purposes.  And  not  only  is  the  power 
unlimited  in  its  roach  as  to  subjects,  but  in  its  very  nature  it  acknowledges 
no  limits,  and  may  be  carried  to  any  extent  which  the  government  may  find 
expedient.  It  may  therefore  be  employed  again  and  again  upon  the  same 
subjects,  even  to  the  extent  of  exhaustion  and  destruction,  and  may  thus  be- 
come in  its  exercise  a  power  to  destroy  ":  Cooley  on  Taxation,  2d  ed.,  5. 

The  legislature  has  an  undoubted  right  to  tax  all  offices  and  posts  of  profit, 
trades,  professions,  and  occupations:  People  v.  Coleman,  4  Cal.  46;  60  Am. 
Dec.  581;  CUi/  of  Newton  v.  AtcMson,  31  Kan.  151;  47  Am.  Rep.  486;  Con- 
necticut M.  L.  I.  Co.  V,  Commonwealth,  133  Mass.  161;  Simmons  v.  State,  12 
Mo.  268;  49  Am.  Dec.  131;  Younuhlood  v.  Sexton,  32  Mich.  406;  20  At:;. 
Rep.  654;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  396;  Brown's  Appeal, 
111  Pa.  St.  72;  Quid  v.  City  of  Richmond,  23  Gratt.  464;  14  Am.  Rep. 
139;  Commonwealth  v.  Moore,  25  Gratt.  951;  Veazie  Bank  v.  Fenno,  8  Wall. 
633;  People  v.  Naglee,  1  Cal.  232;  52  Am.  Dec.  312,  note  331-335,  where 
the  power  of  the  state  to  exact  licenses  and  charge  therefor  is  discussed 
at  length.  In  the  case  of  People  v.  Equitable  Trust  Co.,  96  N.  Y.  396, 
Earl,  J.,  delivering  the  opinion  of  the  court,  said:  "The  legislature  can  con- 
fititutionally  impose  the  same  poll  tax  upon  every  citizen  without  reference 
to  his  ability  to  pay.  So  it  can  impose  a  tax  upon  all  watches,  carriages, 
pianos,  dogs,  spirituous  liquors,  and  other  chattels,  without  reference  to  their 
value.  On  the  same  principle,  it  can  impose  an  arbitrary  tax  upon  any  avo- 
cation or  business  without  estimating  its  volume  or  value.  It  may  impose  a 
specific  tax  upon  any  saloon-keeper,  or  hotel-keeper,  or  banker,  or  broker,  or 
trader."  A  state  may  impose  a  tax  on  a  foreign  corporation  as  a  condition 
upon  which  it  may  enter  the  state  and  do  business  in  it,  and  it  may  discrimi- 
nate against  such  corporations  in  the  imposition  of  taxation  upon  them: 
Commonvjealthv.  Milton,  12  B.  Mon.  212;  54  Am.  Dec.  522;  Phankc  Ins.  Co.  v. 
Welch,  29  Kan.  672;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  387;  People  v. 
OoldJeS.  T.  Co,  98  Id.  67;  People  v.  Horn  Silver  M.  Co,  105  Id.  76;  Com- 
monuxallh  V.  Oermania  L.  I.  Co.,  11  Phila.  533;  Phoenix  Ins.  Co.  v.  Common- 
tcealih,  5  Bush,  68;  90  Am.  Dec.  331,  note  338-345,  where  this  subject  is  con- 
aidered  at  length. 

The  legislature  of  a  state  may  impose  a  tax  on  the  transmission  of  estates 
by  devise  or  descent,  notwithstanding  a  provision  in  its  constitution  requir- 
ing that  taxes  shall  be  equal  and  uniform:  Eyre  v.  Jacob,  14  GTratt.  422;  73 
Am.  Dec.  3G7;  Sclioolfield's  Exr  v.  City  qf  Lyncliburg,  78  Va.  3GG;  Matter  qj 
McPherson,  104  N.  Y.  306;  58  Am.  Rep.  502.  Contra,  Curry  v.  Spencer,  61 
N.  H.  624;  GO  Am.  Rep.  337.  Earl,  J.,  in  delivering  the  opinion  of  the  court 
in  the  Matter  of  McPherson,  supra,  said:  "Taxes  upon  legacies  and  inheri- 
tances have  been  approved  generally  by  writers  on  political  economy  and 
flystems  of  taxation,  and  no  tax  can  bo  less  burdensome  and  interfere  lesh 
•rith  the  productive  and  industrial  agencies  of  society."     A  tax  imposed  on 
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each  suit  at  law,  to  be  paid  by  the  nnsnccessfnl  party,  is  valid:  Harriaon  v. 
Willia,  7  Heisk.  35;  19  Am.  Rep.  604;  StaZe  v.  Board  of  County  Comm'ra,  4 
Neb.  537;  19  Am.  Rep.  641.  And  a  statute  imposing  a  fee  of  six  dollara  in 
each  case  decided  by  the  supreme  court  of  Alabama,  for  the  benefit  of  the 
state  library,  was  held  to  be  a  valid  exercise  of  the  taxing  power:  Swann  v. 
Kidd,  79  Ala.  431.  A  state  legislature  has  power  to  impose  a  tax  on  the 
gross  receipts  of  railroad,  express,  and  telegraph  companies,  although  part  of 
such  receipts  is  from  business  done  between  points  in  the  state  and  points 
without  it:  State  Tax  on  Railway  Gross  Receipts,  15  Wall.  284;  Osborne  v.  Mil- 
ler, 16  Id.  479;  Western  U.  T.  Co.  v.  State  Board  of  Assessment,  80  Ala.  273; 
Southern  Express  Co.  v.  Hood,  15  Eich.  66;  94  Am.  Dec.  141.  And  a  con- 
vention ordinance  providing  that  an  annual  tax  of  ten  and  fifteen  per  cent 
on  the  gross  earnings  of  a  railroad  company  should  be  paid  to  the  state  in 
lieu  of  all  other  taxation,  to  be  applied  in  payment  of  the  debt  due  from  the 
state  on  the  bonds  issued  to  the  company  by  the  state,  was  held  to  be  a  valid 
exercise  of  the  taxing  power:  North  Missouri  E.  R.  Co.  v.  Maguire,  49  Mo. 
490;  8  Am.  Rep.  141.  But  in  Erie  R'y  Co.  v.  State,  31  N.  J.  L.  531,  86  Am. 
Dec.  226,  it  was  held  that  an  act  of  the  legislature  of  New  Jersey  relating  to 
corporations  doing  business  in  that  state,  not  being  corporations  of  that  state, 
which  provided  that  every  such  company  should  pay  a  transit  duty  of  three 
cents  on  every  passenger  and  two  cents  on  every  ton  of  goods  carried  by  it 
in  the  state  for  any  distance  exceeding  ten  miles,  was  unconstitutional,  be- 
cause in  conflict  with  the  provisions  of  the  federal  constitution  giving  to 
Congress  exclusive  power  to  regulate  commerce  among  the  several  states. 

It  is  a  legitimate  exercise  of  the  taxing  power,  and  not  an  attempt  to 
exercise  the  right  of  eminent  domain,  for  the  legislature  to  authorize  the 
whole  cost  of  an  improvement  to  be  assessed  upon  lands  benefited:  City  <y 
Bridgeport  v.  New  York  dc  N.  H.  R.  R.  Co.,  36  Conn.  255;  4  Am.  Rep.  63; 
Garrett  v.  City  of  St.  Louis,  25  Mo.  505;  69  Am.  Dec.  475;  Egyptian  Levee  Co. 
v.  Hardin,  27  Mo.  495;  72  Am.  Dec.  276;  Hill  v.  Higdon,  6  Ohio  St.  243; 
67  Am.  Dec.  289;  Hammett  v.  Philadelphia,  65  Pa.  St.  146;  3  Am.  Rep.  615; 
Soens  v.  City  of  Racine,  10  Wis.  271;  Dalrymple  v.  City  of  Milwaukee,  53  Id. 
178;  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  419;  55  Am.  Dec.  266,  note  285- 
290,  where  this  subject  is  discussed  at  length.  But  in  Hammett  v.  PMla- 
delplda,  65  Pa.  St.  146,  3  Am.  Rep.  615,  an  act  of  the  legislature  of  Pennsyl- 
vania vvhich  authorized  a  street  already  laid  out  and  in  good  condition  to  be 
taken  and  improved  for  a  public  drive  or  carriage-way,  and  provided  that 
the  expense  of  the  improvements  should  be  assessed  upon  the  property 
located  on  the  street,  was  held  to  be  unconstitutional,  because  it  imposed  a 
local  assessment  for  improvements  which  were  for  the  general  public  bene- 
fit. Sharswood,  J.,  who  delivered  the  opinion  of  the  majority  of  the  court 
in  that  case,  said:  "Local  assessments  can  only  be  constitutional  when  im- 
posed to  pay  for  local  improvements,  clearly  conferring  special  benefits  on  the 
properties  assessed,  and  to  the  extent  of  those  benefits.  They  cannot  be  so  im- 
posed when  the  improvement  is  either  expressed  or  appears  to  be  for  general 
public  benefit. "  And  in  Tide  Water  Co.  v.  Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec. 
634,  it  was  held  that  while  the  cost  of  a  public  improvement  may  be  imposed 
upon  the  property  peculiarly  benefited,  the  cost  beyond  this  measure  must 
be  levied  on  the  public  at  large.  Beasley,  C.  J.,  in  delivering  the  opinion 
of  the  court  in  that  case,  said:  "A  legislative  act,  authorizing  the  building 
of  a  public  bridge,  and  directing  the  expenses  to  be  assessed  on  A,  B,  and  C, 
such  persons  not  being  in  any  way  peculiarly  benefited  by  such  structure, 
would  not  be  an  act  of  taxation,  but  a  condemnation  of  so  much  of  the 
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money  of  tho  persona  designated  to  a  pablic  use."  So  in  McBean  v.  Chandler, 
9  Heiak.  349,  24  Am.  Rep.  308,  where  the  state  constitation  required  all 
property  to  be  taxed  according  to  its  value,  it  was  held  that  a  city  ordinance 
Authorizing  the  city  to  charge  the  cost  of  improving  a  street  on  tho  adjoin- 
ing  lots  iu  proportion  to  their  respective  fronts  was  unconatitational  and 
void.     Seo  also  Jones  v.  Board  of  Water  Commiastonera,  34  Mich.  273. 

Tho  constitutions  of  most  of  the  states  provide  for  uniformity  and  equality 
in  the  imposition  of  the  burdens  of  taxation.  Where  such  constitutional 
limitations  exist,  statutes  which  do  not  apportion  taxes  equally  are  vcid. 
Taxes  are  equal  and  uniform  when  no  person  or  class  of  persons  in  tho  terri- 
tory taxed  is  taxed  at  a  higher  rate  than  are  other  persons  in  tho  same  dia- 
trict  upon  tho  same  valuo  or  thing,  and  when  the  objects  of  taxation  are 
the  same  by  whomsoever  owned  or  whatever  they  be:  Norru  v.  City  oj 
Waco,  67  Tex.  635;  CUi/  of  Lexington  v.  McQuillan  a  Heirs,  0  Dana,  513; 
85  Am.  Deo.  159.  Iu  Livingston  v.  Cily  of  Paducah,  80  Ky.  G5G,  a  statute 
imposing  a  tax  of  three  JoUara  on  every  vehiclo  kept  in  a  city  was  held 
to  be  invalid,  as  imposing  a  tax  grossly  unequal  and  disproportionate  to  tho 
taxes  on  other  property.  A  city  ordinance  imposing  a  tax  of  fifteen  cents  on 
every  thousand  pounds  of  tobacco  sold  in  the  town,  without  regard  to  the 
value  of  the  tobacco,  is  void,  as  imposing  an  unequal  tax :  Town  of  Danville 
V.  Shelton,  76  Va.  325.  A  statute  which  imposes  a  tax  on  the  gross  receipts 
of  some  railroad  companies,  and  upon  the  capital  stock  of  others,  is  void  for 
inequality:  Worth  v.  Wilmington  <t  W.  R.  R.  Co.,  89  N.  C.  291 ;  45  Am.  Rep. 
679.  For  the  same  reason,  a  law  imposing  a  tax  on  the  owners  of  sleeping- 
cars  for  running  them  over  the  railway  of  another,  but  exempting  the  act  of 
running  the  same  kind  of  cars  over  the  road  of  tho  owners,  is  unconstitu- 
tional: Pullman  Palace  Car  Co.  v.  StaU,  64  Tex.  274;  G3  Am.  Rep.  758.  In 
Wisconsin  all  kinds  of  property  must  be  taxed  uniformly,  or  be  absolutely 
exempted:  KnowUon  v.  Superviaora  of  Rock  County,  9  Wis.  410.  A  city  ordi- 
nance which  requires  a  license  fee  of  one  hundred  dollars  for  selling  meat  in 
one  part  of  a  city,  and  of  twenty-five  dollars  oftly  for  selling  it  in  other  parta 
of  tho  city,  is  void  for  inequality:  City  of  SL  Louis  v.  Spiegel,  75  Mo.  145.  A 
law  declaring  a  tax  on  the  polls  and  property  of  persons  of  one  color,  for  the 
exclusive  education  of  children  of  that  color,  is  void  for  lack  of  uniformity: 
Puitt  V.  Commisaionera  of  Oaaton  County,  94  N.  C.  709;  65  Am.  Rep.  638. 
And  in  Utate  v.  Expreaa  Co.,  60  N.  H.  219,  an  act  of  the  legislature  of  New 
Hampshire  which  required  every  expressman  to  pay  annually  to  tho  state  for 
a  license  either  two  per  cent  of  the  gross  receipts  of  his  business,  or  five  dol- 
lars per  mile,  was  held  to  be  in  violation  of  the  constitutional  provision  of 
that  state,  which  gives  to  the  legislature  power  "to  impose  and  levy  pro- 
portional and  reasonable  assessments,  rates,  and  taxes  upon  all  the  inhabi- 
tant3  of  and  residents  within  the  said  state,  and  upon  all  estates  within  the 
same." 

It  is  a  well-established  principle  of  law  that  taxation  can  only  be  imposed 
for  public  purposes,  and  that  taxes  cannot  be  rightfully  imposed  for  the  pur- 
pose of  aiding  private  business  undertakings:  Cooley  on  Taxation,  2d  ed.,  1 15; 
Loan  Asa'n  v.  Topelca,  20  Wall.  655;  DavU  v.  Guinea,  43  Ark.  370;  Anderson 
V.  Kerna  D.  Co.,  14  Ind.  199;  77  Am.  Dec.  63;  National  Bank  v.  City  of  Tola, 
9  Kan.  689;  Opinion  of  Judge.%  58  Me.  591;  Allen  v.  Inhabitanla  <f  Jay,  60 
Id.  124;  Jenkins  v.  Andover,  103  Mass.  94;  Lowell  v.  City  qf  Boaton,  111  Id. 
454;  15  Am.  Rep.  39;  People  v.  Township  Board  of  Salem,  20  Mich.  452;  4 
Am.  Rep.  400;  State  v.  Foley,  30  Minn.  350;  Coates  v.  Campbell,  37  Id.  498; 
Weismery.   Village  of  Dovglas,  64  N.  Y.  91;  21  Am.  Rep.  586;  Sharpiess  t. 
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Mayor  of  Philadelphia,  21  Pa.  St.  147;  59  Am.  Dec.  759;  Grim  v.  Weissenberg 
S.  D.,  57  Pa.  St.  433;  93  Am.  Dec.  237;  Philadelphia  Ass'n  v.  Wood,  39  Pa. 
St.  73;  Soens  v.  City  of  Radne,  10  Wis.  271;  Brodlnead  v.  Milwaukee,  19  Id. 
624;  88  Am.  Dec.  711;  Curtis  v.  Whipple,  24  Wis.  350;  1  Am.  Rep.  187;  Whit- 
ing V.  Sheboygan  etc.  R.  R.  Co.,  25  Wis.  167;  3  Am.  Rep.  30;  Commercial 
Bank  of  Cleveland  v.  City  of  lola,  2  Dill.  353.  la  Natianal  Bank  v.  City  o/ 
lola,  9  Kan.  702,  Dillon,  J.,  in  delivering  the  opinion  of  the  court,  said:  "I 
hold  it  to  be  sound  doctrine  that  the  mere  incidental  benefits  to  the  public  or 
the  state,  which  result  from  the  pursuit  by  individuals  of  ordinary  branches 
of  business  or  industry,  do  not  constitute  a  public  use  in  the  sense  which  jus- 
tifies the  exercise  of  either  the  power  of  eminent  domain  or  of  taxation.  If 
this  salutary  principle  be  abandoned,  wo  unsettle  the  foundations  of  private 
property,  and  unwisely  open  the  door  for  frauds  and  abuses  of  the  most 
alarming  character."  But  the  legislature  may  impose  a  tax  for  the  payment 
of  claims  not  strictly  legal,  but  founded  in  equity  and  justice,  in  the 
largest  sense  of  those  terms,  or  in  gratitude  or  chariby:  Friend  v.  Gilbert, 
108  Mass.  408;  Freeland  v.  Hastings,  10  Allen,  570;  KunUe  v.  Town  oj 
Franklin,  13  Minn.  127;  97  Am.  Dec.  226;  Tovm  of  Guilford  v.  Supervisors 
of  Clienango  County,  13  N.  Y.  143;  Grim  v.  Weissenberg  School  District, 
57  Pa.  St.  433;  98  Am.  Deo.  237;  Hilbish  v.  Caiherman,  64  Pa.  St.  154; 
Brodltead  v.  Milwaukee,  19  Wis.  624;  88  Am.  Dec.  711;  State  v.  Tappan, 
29  Wis.  664;  9  Am.  Rep.  622.  Denio,  J.,  delivering  the  opinion  of  the 
court  in  Toton  qf  Guilford  v.  Supervisors  of  Chenango  Co.,  13  N.  Y.  149, 
said:  "The  legislature  is  not  confined  in  its  appropriation  of  the  public 
moneys,  or  of  the  sums  to  be  raised  by  taxation  in  favor  of  individuals,  to 
cases  in  which  a  legal  demand  exists  against  the  state.  It  can  thus' recognize 
claims  founded  in  equity  and  justice  in  the  largest  sense  of  these  terms,  or 
in  gratitude  or  charity.  Independently  of  express  constitutional  restric- 
tions, it  can  make  appropriations  of  money  whenever  the  public  well-being 
requires  or  will  be  promoted  by  it,  and  it  is  the  judge  of  what  is  for  the  pub- 
lic good."  But  a  tax  cannot  be  imposed  to  raise  money  to  refund  money 
given  to  a  town  or  state  without  expectation  of  repayment:  Davis  v.  Gaines, 
48  Ark.  370;  Perkins  v.  Milford,  58  Me.  315.  Nor  have  towns  authority  to 
impose  a  tax  to  raise  money  to  pay  militia,  or  for  other  purposes  of  defense: 
Stetson  v.  Kcmpton,  13  Mass.  272;  7  Am.  Dec.  145.  Railroads  are  now  gener- 
ally admitted  to  be  such  public  uses  as  will  justify  the  exercise  of  the  taxing 
power  to  raise  money  to  aid  them:  See  a  full  discussion  of  this  subject  iu  the 
note  to  Sharpless  v.  Mayor  of  Philadelphia,  59  Id.  782-788. 

The  power  to  tax  is  necessarily  limited  to  subjects  within  the  jurisdiction 
of  the  state.  The  legislature  of  a  state  has  do  power  to  require  the  treas- 
urer of  a  corporation  of  a  state  to  pay  to  the  state  a  percentage  of  the  interest 
or  dividends  due  on  its  shares  of  stock  held  by  uon-resident  share-holders: 
State  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  Oliver  v.  Washington  .'if ills,  11 
Allen,  268.  The  question  where  property  may  be  taxed  is  fully  discussed  in 
the  note  to  City  of  New  Albany  v.  Meekin,  50  Am.  Dec.  523-537.  A  city  may 
tax  lands  lying  within  its  corporate  limits,  although  it  is  used  for  agricultural 
purposes  exclusively:  Turner  v.  AUhaus,  6  Neb.  54.  But  see  City  of  Coving- 
ton v.  Southgate,  15  B.  Mon.  491. 

A  corporation  cannot  be  taxed  on  the  value  of  the  debts  which  it  owes. 
Debts  are  not  property  of  the  debtors,  but  of  the  creditors,  and  in  the  latten' 
hands  only  can  they  be  taxed:  State  Tax  on  Foreign-field  Bonds,  15  Wall.  300; 
Porter  v.  Rock  Island  etc.  R.  R.  Co.,  76  111.  561. 

The  right  to  acquire  and  keep  any  particular  species  of  property  cannot  bo 


512  Williams  v.  Pullman  Palace  Car  Co.     [Louiwiana, 

taxed  as  a  privilege:  Stevens  v.  State,  2  Ark.  291;  35  Am.  Dec.  72;  OiUon  v. 
County  of  Pulishi,  2  Ark.  309;  Mayor  of  Washington  v.  Heiga,  1  McArth.  53; 
29  Am.  Rep.  578. 

A  state  statute  requiring  all  drummers  to  pay  a  sum  for  the  privilege  of 
making  sales  on  behalf  of  persons  residing  and  doing  buaiuess  in  another  state 
is  a  regulation  of  commerce  between  the  states,  and  violative  of  the  consti- 
tution of  the  United  iStatcs.  A  state  cannot  tax  interstate  commerce  at  all, 
even  though  it  imposes  a  like  tax  on  its  own  domestio  commerce:  Robbius  v. 
Shelhy  Co.  T.  Dist.,  120  U.  8.  489. 

Municipal  Ordinances,  VALiDmr  of:  Ex  parte  Byrd,  84  Ala.  17;  5  Am. 
St.  Rep.  328,  and  note  331;  Poyer  v.  Village  of  Desplaines,  123  111.  Ill;  6 
Am.  St.  Rep.  494;  Matter  qf  Frazee,  63  Mich.  39G;  6  Am.  St.  Rep.  310,  and 
note  319.  Right  of  city  to  enact  ordinances  regulating  railways  using  the 
streets  of  the  city:  City  etc.  R'y  Co.  v.  Mayor,  77  Oa.  731;  4  Am.  St  Rep. 
IOC,  and  note  108. 
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Slkepinq-car  Com? ant  is  not  Liable  as  Cohmon  Cabbikb  ior  Ik- 
jury  TO  Steangek,  who,  upon  entering  one  of  its  cars  to  ask  the  privi- 
lege of  washing  his  hands,  is  wantonly  and  without  provocation  assaulted 
and  beaten  by  the  porter  of  the  car.  There  is,  in  such  case,  no  contrac- 
tual relation  between  the  stranger  and  the  company,  and  its  responsibility, 
if  it  exists,  must  be  found  in  the  general  principles  of  the  law  of  master 
and  servant  as  applicable  to  all  masters  similarly  situated. 

Master  la  Liable  for  Damage  Occasioned  by  his  Servants  in  the  exer- 
cise of  the  functions  in  which  they  are  employed.  And  the  tendency  of 
modern  jurisprudence  is  to  hold  him  liable,  not  only  for  the  negligence, 
but  also  for  the  torts  of  his  servants,  when  done  within  the  scope  of  their 
employment. 

Porter  op  Sleeping-car  has  No  Authority  to  Enforce  Rules  and  reg- 
ulations of  tho  company,  or  to  forcibly  prevent  any  person  from  entering 
the  car,  or  to  expel  him  therefrom  after  he  has  entered,  and  if  he  wan- 
tonly assaults  and  beats  one  who  enters  the  car  for  a  lawful  purpose,  his 
act  is  outside  of  the  functions  in  which  he  is  employed,  and  the  com- 
pany will  not  be  liable  therefor,  unless  it  had  expressly  or  impliedly 
authorized  the  act,  or  been  guilty  of  knowingly  employing  a  dangerous 
servant. 

Sleeping-car  Company  is  not  Negligknt  in  EJmployino  Porter  who, 
for  three  years  in  its  service,  had  borne  a  good  character  for  sobriety, 
amiability,  and  politeness. 

Eaiification  cannot  be  Inferred  from  Acts  Which  may  be  Readily  Ex- 
plained without  involving  any  intention  to  ratify.  A  company  cannot, 
therefore,  be  held  to  have  ratified  an  assault  and  battery  committed  by  its 
servant,  by  retaining  him  in  its  service,  where  it  believed  his  account  of 
the  affair,  and  thought  it  just  to  maintain  the  status  quo  until  a  judicial 
determination  of  the  matter  had  been  had.  Nor  is  the  case  aflFected  by 
the  fact  that  the  servant  was  criminally  convicted  of  assault  and  bat- 
tery, where  he  was  not  permitted  to  testify  in  his  own  defense,  and  h« 
might  have  been  so  convicted  on  evidence  falling  far  short  of  the  outrag* 
charged. 
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Action  for  damages.     The  opinion  states  the  case. 

Alfred  Ennis  and  Percy  Roberts,  for  the  appellant. 

W.  S.  Benedict,  and  Read  and  Goodale,  for  the  appellee. 

Fenneb,  J.  This  is  an  action  for  damages  for  an  injury 
inflicted  by  a  servant  of  the  defendant  employed  as  porter 
on  one  of  its  cars. 

PlaintiflF  alleges  that  he  had  purchased  a  ticket,  and  was  a 
passenger  on  a  train  of  the  Louisville,  New  Orleans,  and  Texas 
Railway  Company,  between  Zacharie  station  and  Baton  Rouge, 
in  this  state;  that,  having  soiled  his  hands,  he  went  to  the 
wash-basin  in  the  ordinary  coach  of  the  train  to  cleanse  them, 
but  found  there  was  no  water,  and  on  application  to  a  porter 
or  brakeman  of  the  car,  he  was  told,  "  Just  step  back  in  the 
sleeper,  and  you  will  find  water,  towels,  comb,  and  brush"; 
that  thereupon  he  went  back  to  the  sleeper,  the  door  of  which 
was  opened  by  the  porter  of  the  sleeping-car,  stepped  just 
within  the  door,  and  asked  said  porter  if  he  could  wash  his 
hands,  when  the  latter  replied  in  a  rude  and  insulting  man- 
ner: "Well,  sir,  if  you  do,  you  will  pay  for  it";  that  plaintiff 
jestingly  and  good-huraoredly  replied:  "You  would  not  think 
of  charging  a  man  anything  to  wash,  when  we  have  so  much 
water  in  this  country?"  whereupon,  before  plaintiff  made 
any  further  advance  in  the  car,  the  said  porter,  John  Wiley, 
suddenly,  with  a  jerk,  pulled  down  plaintiff's  hat  over  his 
eyes,  and  with  some  blunt  instrument  struck  petitioner  a  vio- 
lent blow  on  the  head,  cutting  through  the  hat  into  the  scalp, 
making  a  ghastly  wound,  and  knocking  your  petitioner  sense- 
less out  on  the  platform  of  the  car,  where  he  lay  at  the  immi- 
nent peril  of  his  life  (the  train  going  at  full  speed),  until 
rescued  by  persons  who  saw  him  from  the  adjoining  car,  the 
said  Wiley  having,  as  soon  as  he  had  thus  disposed  of  peti- 
tioner, slammed  and  fastened  the  door  of  the  coach,  leaving 
him  to  his  fate. 

Such  are  the  allegations  of  the  petition,  confirmed,  almost 
totidem  verbis,  by  the  testimony  of  plaintifi",  who  is  shown  by 
the  record  to  be  a  gentleman  of  social  position  and  excellent 
character. 

The  porter,  of  course,  tells  a  very  different  story,  which,  if 
true,  would  place  plaintiff  in  such  precedent  fault  as  would 
clearly  bar  his  action  for  damages,  even  if  it  did  not  fully 
justify  the  assault  and  battery  in  the  eyes  of  the  criminal 
law. 

Am.  St.  Rkp.,  Vol.  VIII.  -33 
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But  the  jury  evidently  believed  the  plaintiff,  and,  without 
needless  comment,  the  evidence  in  the  record  furnishes  no 
ground  for  reversing  their  conclusion,  notwithstanding  the 
Almost  incredible  character  of  the  statement. 

The  case  presents  for  our  determination  two  questions,  viz.: 
1.  Is  the  defendant  responsible  for  such  acts  of  its  servants  as 
those  complained  of?  2.  If  not  originally  liable,  has  it  be- 
come so,  in  this  case,  by  ratification  of  its  servant's  conduct? 

1.  Plaintiff  was  not  a  passenger  on  defendant's  car,  and 
there  was  no  contractual  relation  of  any  kind  between  them. 

The  case,  therefore,  does  not  fall  within  that  numerous  class 
•f  authorities  which  enforce  the  obligations  of  the  common 
carrier,  under  its  contract  of  carriage,  towards  its  passengers. 

Counsel  for  plaintiff  has  rested  the  law  of  his  case  almost 
wholly  upon  a  recent  learned  decision  of  the  supreme  court 
of  Maine,  where  a  railroad  company  was  held  responsible  for 
insult,  abuse,  and  assault  by  its  brakeman  upon  a  passenger, 
almost  as  wanton  and  unprovoked  as  that  charged  in  the 
instant  case.  But  a  reference  to  the  case  shows  that  the  re- 
sponsibility was  imposed  solely  on  the  ground  of  the  contract 
of  carriage.  Thus,  after  stating  the  evidence,  the  court  said: 
"  Upon  this  evidence,  the  defendants  contend  that  they  are  not 
liable,  because,  as  they  say,  the  brakeman's  assault  upon  the 
plaintiff  was  willful  and  malicious,  and  was  not,  directly  or 
indirectly,  authorized  by  them.  They  say  the  substance  of 
the  whole  case  is  this:  that  'the  master  is  not  responsible  as  a 
trespasser,  unless,  by  direct  or  implied  authority  to  the  ser- 
vant, he  consents  to  the  unlawful  act.'  The  fallacy  of  this 
argument,  when  applied  to  the  common  carrier  of  passengers, 
consists  in  not  discriminating  between  the  obligation  which 
he  is  under  to  his  passenger  and  the  duty  which  he  owes  to  a 
stranger.  It  may  be  true  that  if  the  carrier's  servant  will- 
fully and  maliciously  assaults  a  stranger,  the  master  will  not 
be  liable;  but  the  law  is  otherwise  when  he  assaults  one  of 
his  master's  passengers.  The  carrier's  obligation  is  to  carry 
his  passenger  safely  and  properly,  and  to  treat  him  respect- 
fully, and  if  he  intrusts  the  performance  of  this  duty  to  his 
servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  He  must  not  only  protect  his 
passengers  against  the  violence  and  insults  of  strangers  and 
eo-passengers,  but  a  fortiori  against  the  violence  and  insults 

of  his  own   servants This   liability  of  the  master  is 

very  clearly  expressed  in    a   recent  case  in  Massachusetts. 
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The  court  say  that  wherever  there  is  a  contract  between  the 
master  and  another  person,  the  master  is  responsible  for  the 
acts  of  his  servant  in  executing  that  contract,  although 
the  act  is  fraudulent  and  done  without  his  consent:  Howe  v. 
Newmarchf  12  Allen,  55.  And  Messrs.  Angell  and  Ames,  in 
their  work  on  corporations,  section  388,  say:  *A  distinction 
exists  as  to  the  liability  of  a  corporation  for  the  willful  tort 
of  its  servant  toward  one  to  whom  the  corporation  owes  no 
duty  except  such  as  each  citizen  owes  to  every  other;  and 
that  towards  one  who  has  entered  into  some  peculiar  contract 
with  the  corporation  by  which  such  duty  is  increased;  thus  it 
has  been  held  that  a  railroad  corporation  is  liable  for  the  will- 
ful tort  of  its  servants,  whereby  a  passenger  on  the  train  is 
injured'":  Goddard  v.  Grand  Trunk  R.  R.  Co.,  57  Me.  202; 
2  Am.  Rep.  39. 

The  court,  in  its  opinion,  refers  to  many  authorities,  all 
tending  in  the  same  direction,  but  further  quotation  is  need- 
less. Perhaps  the  principle  was  never  more  clearly  expressed 
or  placed  on  a  sounder  basis  of  reason  than  by  our  own  court, 
which  has  thus  formulated  it:  "When  the  proprietors  of 
vessels  use  them  for  the  purpose  of  carrying  passengers  for 
money,  they  subject  themselves  to  the  same  responsibility  for 
a  breach  of  duty  in  their  officers  to  those  passengers  as  they 
would  for  their  misconduct  in  regard  to  merchandise  com- 
mitted to  their  care.  No  satisfactory  distinction  can  be  drawn 
between  the  two  cases":  Keene  v.  Lizardi,  5  La.  431;  25  Am. 
Dec.  197. 

The  absence  of  any  contractual  relation  between  plaintiflF 
and  defendant  removes  this  case  from  the  application  of  the 
line  of  authorities  above  indicated.  The  responsibility  of  de- 
fendant, if  it  exists,  must  be  found  in  the  general  principles  of 
the  law  of  master  and  servant  as  applicable  to  all  masters 
similarly  situated. 

The  Civil  Code  of  this  state  enunciates  the  rule  of  respondeat 
superior  in  terms  which  exactly  correspond  to  the  rule  of  the 
common  as  well  as  the  civil  law:  "Masters  and  employers  are 
answerable  for  the  damage  occasioned  by  their  servants  and 
overseers  in  the  exercise  of  the  functions  in  which  they  are 
employed." 

As  is  well  said  by  Judge  Cooley:  "  It  will  readily  occur  to 
every  mind  that  the  master  cannot,  in  reason,  be  held  re- 
sponsible generally  for  whatever  wrongful  conduct  a  servant 
may  be  guilty  of.     A  liability  so  extensive  would  make  bim 
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guarantor  of  the  servant's  good  conduct,  and  would  put  bim 
under  a  responsibility  which  prudent  men  would  hesitate  to 
assume." 

The  earlier  doctrine  of  the  common  law  affirmed  the  rule 
that  "  in  general  a  master  is  liable  for  the  fault  or  negligence 
of  the  servant,  but  not  for  his  willful  wrong  or  trespass":  2 
Hilliard  on  Torts,  524;  McManus  v.  Crickett,  1  East,  106; 
Sharrod  v.  London  &  N.  W.  Wy,  4  Ex.  580;  Roe  v.  Birken- 
head etc.  R.  R.  Co.,  7  Id.  36;  Wright  v.  Wilcox,  19  Wend.  345; 
32  Am.  Dec.  507. 

But  the  tendency  of  later  jurisprudence  is  to  discard  this  dis- 
tinction, atid  to  recognize  the  liability  of  the  master,  not  only 
for  the  negligence  of  his  servants,  but  also  for  their  torts,  when 
done  within  the  scope  of  their  employment,  or,  in  the  language 
of  the  code,  "  in  the  exercise  of  the  functions  in  which  they 
are  employed."  It  matters  not  that  the  acts  are  willful  and 
tortious,  nor  that  they  have  been  committed  in  disobedience  of 
the  express  orders  of  the  master;  if  they  have  been  done  in 
the  exercise  of  the  functions  of  the  employment,  the  master  is 
responsible.  "  The  test  of  the  master's  responsibility,"  says 
Judge  Cooley,  "  is  not  the  motive  of  the  servant,  but  whether 
that  which  he  did  was  something  which  his  employment  con- 
templated, and  something  which,  if  he  should  do  it  lawfully, 
he  might  do  in  the  employer's  name":  Cooley  on  Torts,  536. 

The  great  difficulty  in  applying  these  principles  lies  in  de- 
fining what  acts  properly  fall  within  the  scope  of  the  servant's 
employment.  The  evidence  in  this  case  establishes  that  the  por- 
ters employed  in  defendant's  service  are  mere  menials  employed 
to  clean  up  the  car  and  keep  it  in  order,  and  to  wait  upon  the 
passengers,  having  no  police  authority  whatever,  and  no  con- 
nection with  the  enforcement  of  the  rules  of  the  service  except 
to  report  violations  of  them  to  the  conductor.  Anything  more 
completely  outside  of  "  the  functions  in  which  he  was  em- 
ployed "  than  the  assault  committed  on  the  plaintiff  could 
hardly  be  conceived.  If  it  had  been  his  duty  forcibly  to  pre- 
vent the  plaintifif  from  entering  the  car,  or  to  put  him  out  at 
all,  and  in  performing  this  duty  he  had  used  wanton  and  need- 
less violence,  inflicting  injury,  defendant  might  have  been  re- 
sponsible. But  he  had  no  such  duty  or  authority.  We  do  not 
lose  sight  of  the  fact  that  plaintiff  was  not  a  trespasser,  but 
had  a  right  to  enter  the  car  for  the  purpose  of  asking  permis- 
sion to  wash  his  hands,  or  of  trying  to  hire  the  privilege,  and 
that  in  addressing  the  porter  he  was  dealing  with  him  as  a 
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servant  of  the  company.  This  emphasizes  the  outrage  to 
which  he  was  subjected,  but  would  be  a  dangerous  ground  for 
holding  the  employer  responsible,  A  person  has  a  right  to 
enter  a  bank  for  the  purpose  of  collecting  a  check,  and  to  pre- 
sent it  to  the  paying  teller  for  payment;  but  if  on  such  presen- 
tation, the  teller  should  leap  over  the  counter  and  knock  him 
down,  surely  such  an  act  would  not  subject  the  bank  to  lia- 
bility. So  one  may  lawfully  enter  a  store  and  deal  with  any 
clerk  with  reference  to  the  purchase  of  goods,  but  if,  on  some 
dispute,  the  clerk  should  commit  assault  and  battery  upon 
him,  the  merchant  would  not  be  responsible  therefor.  Or  if 
one,  on  lawful  business,  should  knock  at  the  door  of  any  pri- 
vate house,  and  on  asking  the  servant  who  answered  the  call 
for  permission  to  see  the  master,  the  servant  should  assault 
and  beat  him,  would  the  master  be  responsible? 

Clearly,  in  all  such  cases,  the  lawfulness  of  the  party's  con- 
duct, and  the  fact  that  the  injury  was  received  while  he  was 
properly  dealing  with  the  servant  as  a  servant,  would  not  suf- 
fice to  bind  the  master,  unless  the  latter  had  expressly  or  im- 
pliedly authorized  the  act,  x>t  had  been  guilty  of  some  fault  in 
knowingly  employing  so  dangerous  a  servant. 

We  cannot  distinguish  this  case  from  the  one  above  in- 
dicated. 

The  evidence  exonerates  the  defendant  from  any  fault  in  the 
employment  of  Wiley  as  a  porter.  He  had  been  in  their  em- 
ployment for  three  years,  and  during  all  that  time  had  borne 
a  good  character  for  sobriety,  amiability,  and  politeness. 

A  case  quite  similar  to  this  is  found  in  our  own  reports, 
where  the  lock-keeper  of  a  canal,  whose  duties  were  to  keep  the 
locks,  to  open  and  close  them,  and  to  collect  the  tolls,  assaulted 
and  cruelly  beat  an  oyster-trader,  under  the  pretext  that  he  had 
not  paid  his  toll,  and  the  canal  company  was  sued  for  these 
tortious  acts,  but  this  court  rejected  the  demand,  saying: 
"  When  an  agent,  losing  sight  of  the  object  for  which  he  is 
employed,  commits  wrong  and  causes  damage,  the  principal 
is  no  more  answerable  for  them  than  any  stranger;  as  to  such 
wrongs,  the  agent  must  be  considered  as  acting  of  his  own  will, 
and  not  in  the  course  of  his  employment,  or  under  any  im- 
plied authority  of  his  principal":  Ware  v.  Barataria  &  L. 
Canal  Co.,  15  La.  169;  35  Am.  Dec.  189. 

In  another  case  it  was  said:  "The  rule  seems  to  be,  that 
when  the  agent,  acting  in  the  capacity  bestowed  upon  him  by 
the  corporation  and  in  the  discharge  of  some  duty  or  employ- 
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ment  directed  by  the  employer  or  incidental  to  his  situation, 
does  an  act  that  causes  damage,  the  corporation  is  responsible; 
but  when  the  agent  does  any  act  of -his  own  free  will,  without 
reference  to  his  functions  as  a  corporate  agent,  the  corporation 
is  not  responsible.  For  example,  if  a  person  shpuld  go  into  a 
banking  house  or  an  insurance  office  and  there  get  into  a 
difficulty  or  dispute  in  relation  to  business  of  the  corporation, 
with  an  agent  or  officer,  and  an  assault  and  battery  should 
ensue,  we  suppose  it  would  not  be  seriously  contended  that 
the  bank  was  answerable  in  damages,  unless  there  was  some 
express  recognition  of  the  act":  Etting  v.  Commercial  P\nk,  7 
Rob.  (La.)  459;  Dyer  v.  Rieley,  28  La.  Ann.  6;  Pierce  on  Rail- 
roads, 279;  Field  on  Corporations,  sec.  524,  623;  Isaacs  v. 
Third  Av.  R  R.  Co.,  47  N.  Y.  122;  7  Am.  Rep.  418;  Evam- 
vUU  etc.  R.  R.  Co.  v.  Baum^  26  Ind.  72;  New  Orleans  etc.  R.  R. 
Co.  V.  Harrison,  48  Miss.  112;  12  Am.  Rep.  356;  Flower  v. 
Penn.  R.  R.  Co.,  69  Pa.  St.  210. 

Under  these  views,  while  we  share  plaintiff's  indignation  at 
the  outrage  committed  on  him,  we  cannot  fix  the  dutj'  of 
reparation  on  the  innocent  defendant,  upon  whom  it  is  not 
imposed  by  the  letter  or  spirit  of  the  law. 

2.  It  is  claimed,  however,  that  if  not  originally  responsible, 
the  defendant  has  ratified  the  act  of  the  porter  by  retaining 
him  in  its  employ  after  knowledge  of  his  conduct. 

It  is  incredible  that  the  company  should  have  intended  to 
approve  or  ratify  such  conduct  as  that  attributed  to  the  porter. 

Ratification  can  only  be  inferred  from  acts  which  evince 
clearly  and  unequivocally  the  intention  to  ratify,  and  not 
from  acts  which  may  be  readily  and  satisfactorily  explained 
without  involving  any  such  intention:  Breaux  v.  Sarvoie,  39 
La.  Ann.  243,  and  authorities  there  cited. 

Now,  in  this  case,  there  were  no  witnesses  to  the  incident, 
except  the  parties  thereto.  They  gave  very  different  accounts 
of  it.  The  defendant,  prompted  by  its  previous  knowledge  of 
the  porter,  believed  his  story,  and  did  not  believe  that  of  plain- 
tiff. It  illustrated  the  sincerity  of  its  conviction  by  the  very 
fact  of  retaining  the  porter,  for  if,  after  this  incident,  the  por- 
ter had  again  committed  a  similar  outrage,  defendant  would 
undoubtedly  have  subjected  itself  to  a  much  more  dangerous 
claim  for  damages. 

If  it  honestly  believed  that  the  porter  was  innocent  of  the 
outrageous  conduct  charged  against  him,  his  retention  was, 
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under  such  belief,  an  act  of  courageous  justice,  and  certainly 
presents  no  element  of  ratification. 

Nor  is  the  case  affected  by  the  fact  that  the  porter  was  crim- 
inally prosecuted  and  convicted  for  assault  and  battery.  Hia 
own  testimony  was  not,  under  the  law  then  in  force,  admis- 
sible in  that  prosecution.  And  moreover,  he  might  have  been 
convicted  on  evidence  falling  far  short  of  the  outrage  charged 
by  plaintiff.  The  porter  had  been  discharged  for  other  causes, 
before  the  trial  of  this  suit,  and  we  think  the  defendant  com- 
pany cannot  be  charged  with  ratification  of  such  an  outrage, 
because,  in  the  conflict  between  the  statements  of  the  parties, 
it  believed  its  own  servant,  and  at  all  events,  thought  it  jus4 
to  preserve  the  status  quo  until  the  judicial  determination  of 
the  dispute. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
verdict  of  the  jury  and  the  judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  there  be  now  judgment  in 
favor  of  defendant,  and  rejecting  the  demand  of  plaintiff  at 
his  cost  in  both  courts. 


Sleepino-oak  Companies,  duties  aud  liabilities  of:  Pullman  Palace  Cat 
Co.  V.  Pollock,  69  Tex.  120;  5  Am.  Rep.  31,  and  note  34-36;  and  see  Pullman 
Palace  Car  Co.  v.  Ehrman,  65  Miss.  383. 

Whether  Servant  did  Tortious  Act  with  View  to  his  master's  service, 
or  to  serve  a  purpose  of  his  ovm,  is  a  question  of  fact  for  the  jury:  Hussey  v. 
Railroad  Co.,  98  N.  C.  34;  2  Am.  Rep.  312,  and  see  note  317,  where  the  case* 
bearing  on  the  liability  of  the  master  for  the  tortious  act  of  the  servant  ar« 
collected:  Christian  v.  Iitcin,  125  111.  619. 
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[40  LocisiAKA  Annual,  226.] 
Goods  Brought  from  One  State  to  Another  Become  Lawful  Object« 
OF  Taxation  in  the  latter  state  the  moment  they  reach  their  destination, 
and  are  there  kept,  ready  and  offered  for  sale,  at  any  point  within  the 
place  of  destination;  and  it  is  immaterial  that  they  remain  unloaded  o» 
the  vessel  that  brought  them,  without  being  consigned  to  any  particular 
point  or  to  any  specially  authorized  agent. 

Appeal  from  a  judgment  dissolving  an  injunction.     The 
opinion  states  the  case. 

W.  8.  Benedict,  Read,  Qoodale,  and  H.  C.  Cage,  for  the  ap- 
pellant. 

M.  J.  Cunningham,  attorney-general,  and  L.  D.  Beale,  district 
attorney,  for  the  appellee. 
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Bermudez,  C.  J.  The  plaintiff  company  appeals  from  a 
judgment  dissolving  an  injunction  obtained  by  it,  prohibiting 
the  defendant,  as  ex  officio  state  tax  collector,  from  selling  a 
quantity  of  coal  lying  in  boats  at  a  distance  of  a  few  miles 
from  Baton  Rouge,  in  the  Mississippi  River,  to  pay  taxes  al- 
leged to  be  due  the  state  thereon. 

The  contention  is,  that  the  very  law  under  which  the  sheriflf 
and  tax  collector  presumes  to  act  exempts  the  coal  from  tax- 
ation, as  property  in  transit  for  transportation,  and  not  on  con- 
signment for  sale:  Act  98  of  1886,  p.  133. 

It  is  urged  at  the  same  time  that  any  tax  on  the  coal  which 
is  in  transit  would  violate  the  constitution  of  the  United  States 
in  several  particulars,  and  reference  is  made  to  article  1,  sec- 
tion 8,  clause  3,  to  same  article,  section  10,  clause  2,  and  to 
article  4,  section  2,  clause  1,  and  article  1,  section  9,  clause  5, 
of  that  constitution. 

Unnecessary  pains  have  been  taken  to  establish  the  ele- 
mentary proposition  that  goods  in  transit  from  one  state  to 
another  cannot  be  lawful  objects  of  taxation  during  their  pas- 
sage or  transportation  in  the  state,  or  through  the  states  lying 
between  that  of  the  origin  and  that  of  the  destination  of  the 
goods. 

This  indisputable  doctrine  was  formally  applied  by  this 
court  in  a  kindred  case:  Brown  v.  Houston^  33  La.  Ann.  843; 
and  further  recognized  in  the  recent  case  of  Simmons  Hard- 
ware Co.  V.  McGuire,  39  Id.  848. 

The  defenses  urged  in  the  present  case,  as  far  as  the  law 
governing  it  is  concerned,  were  offered  and  considered  in  the 
Brown-Houston  suit,  which  was  carried  by  writ  of  error  to  the 
United  States  supreme  court. 

After  an  exhaustive  examination  of  the  matters  involved, 
that  court,  in  an  elaborate,  considerate,  and  well-reasoned 
opinion,  held  those  defenses  untenable,  and  affirmed  the  judg- 
ment complained  of. 

The  court  found  and  declared  that  coal  mined  in  Pennsyl- 
vania, and  sent  by  water  to  New  Orleans,  to  be  sold  in  open 
market  there,  for  account  of  the  owners  in  Pennsylvania,  be- 
comes intermingled  on  arrival  there  (New  Orleans)  with  the 
general  property  in  the  state  of  Louisiana,  and  is  subject  to 
taxation  under  the  general  laws  of  that  state,  although  it 
may  be,  after  arrival,  sold  from  the  vessel  on  which  the  trans- 
portation was  made,  and  without  being  landed,  and  for  the 
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purpose  of  being  taken  out  of  the  country  on  a  vesBel  bound 
to  a  foreign  port. 

In  a  subsequent  case,  alluding  to  this  ruling,  the  same  court, 
through  the  same  learned  organ,  held  that  such  goods,  having 
arrived  at  their  place  of  destination,  may  be  taxed  in  the  state 
to  which  they  are  carried,  if  taxed  in  the  same  manner  as 
other  goods,  and  not  by  reason  of  their  being  brought  into  the 
the  state  from  another  state,  nor  subjected  to  any  unfavorable 
discrimination:  Coe  v.  Errol,  116  U.  S.  527. 

A  review  of  the  constitutional  articles  invoked,  and  of  the 
whole  jurisprudence  on  the  subject,  and  mature  consideration 
of  the  recent  rulings  just  mentioned,  force  upon  the  mind  the 
irresistible  conclusion  that  by  "goods  in  transit,"  protected 
from  all  state  and  municipal  taxation,  is  meant  goods  moving 
from  one  state  to  another,  although  delayed  in  transportation, 
and  that  such  goods  become  lawful  objects  of  such  taxation  the 
moment  they  reach  their  destination,  and  are  there  kept  ready 
and  offered  for  sale  at  any  point  within  the  place  of  destina- 
tion. 

Such,  indeed,  is  the  formal  announcement  of  the  supreme 
court  of  the  United  States  in  the  Brown-Houston  case,  114 
U.  S.  622,  in  which  the  following  language  occurs;  "It  cannot 
be  seriously  contended,  at  least  in  the  absence  of  any  congres- 
sional legislation  to  the  contrary,  that  all  goods  which  are  the 
product  of  other  states  are  to  be  free  from  taxation  in  the  state 
to  which  they  may  be  carried  for  use  or  sale":  Page  633. 

Looking,  now,  into  the  facts  of  this  case,  it  appears  that  the 
coal  in  question  was  sent  down  the  Mississippi  River  to  sup- 
ply the  Louisiana  trade;  that  it  reached  its  destination,  and 
was  there  offered  for  sale,  and  sold  in  part. 

The  facts,  if  true,  that  the  coal  was  and  is  kept  on  board  the 
flats  which  carried  it,  was  not  unloaded,  and  not  consigned  at 
this  or  that  point  to  any  specially  authorized  agent,  are  im- 
material. It  is  enough  that  it  was  in  the  charge  and  custody 
of  one  or  more  persons  who  had  the  power  to  sell  it,  and  who 
have  disposed  of  it  in  part,  and  are  ready  to  do  so  further. 

Judgment  affirmed. 

Taxation  —  Where  Personal  Property  mat  bb  Taxed:  Mills  v.  Thorn' 
ton,  26  111.  300;  79  Am.  Dec.  377,  and  note  378;  Irvin  v.  New  Orleana  etc 
R.  R.  Co.,  94  111.  105;  34  Am.  Rep.  208.  Chattels  purchased  in  one  state  by 
the  citizen  of  another,  and  remaining  in  the  former  to  be  finished,  is  taxable 
in  the  former:  Standard  Oil  Co.  v.  C&mbs,  96  Ind.  179;  49  Am.  Rep.  156. 
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State  v.  Powell. 

[40  Louisiana  Aknual,  284.] 

BcRETiBS  ON  OnnciAL  Bonds  cannot  Set  up  Lachba  or  (haasioirs  or 
QmsR  OFncERS  of  the  state  aa  a  ground  of  discharge  of  their  owd 
liability;  nor  is  the  ineligibility  or  disqualification  of  their  principal 
any  defense  to  an  action  against  thcin  on  his  bond. 

CiBTinED  Extracts  from  Books  of  Auditor  of  Public  Accounts  ark 
Admissible  in  evidence  in  an  action  on  the  bond  of  a  defaulting  tax 
collector,  and,  as  public  records  kept  under  the  requirements  of  the  law, 
they  furnish  full  prima /acie  proof. 

Tax  Collector  is  Properly  Charged  with  Sum  Total  of  Tax  Rolls 
AND  Licenses,  which  he  can  only  offset  by  legal  vouchers  for  legal  pay- 
ments, and  by  a  delinquent  list  in  due  form.  He  is  presumed  to  have 
collected  all  that  is  ou  his  roll  and  his  number  of  licenses. 

Tax  Collector  and  his  Sureties  cannot  Claim  Crsdits  not  En- 
tered IN  Auditor's  Account.  They  are  required  by  law  to  make 
their  settlements  with  the  auditor,  and  to  see  that  any  offsets  to  which 
they  are  entitled  are  entered  on  his  books,  and  if  they  fail  to  do  so,  they 
must  suffer  the  loss. 

Payments  by  Tax  Collector  on  Account  of  Preceding  Years  will 
NOT  Release  his  Sureties  from  liablity  for  moneys  collected  by  him 
during  the  term  for  which  they  are  bound.  Such  an  application  of  the 
funds  collected  by  him  is  as  much  a  misappropriation  as  if  he  had  used 
them  in  the  payment  of  his  private  debts. 

Power  of  Attorney  to  Bind  Constituent  on  "any  bond  whatsoever"  is 
an  express  and  special  authority  to  bind  the  constituent  on  a  particular 
bond.  The  term  "special,"  as  used  in  the  code,  does  not  require  a  spe- 
cial authority  for  each  particular  act. 

Action  on  an  official  bond.    The  opinion  states  the  case. 

C.  S.  and  W.  G.  Wyly,  for  the  appellant. 

F.  F.  and  J.  W.  Montgomery,  J.  M.  Kennedy,  and  White  and 
Saunders y  for  the  appellees. 

Fenner,  J.  M.  S.  Powell  was  elected  as  sheriff  and  ex  offi- 
cio tax  collector  in  1884,  and  was  commissioned  and  qualified 
as  such  on  June  16,  1884,  for  the  full  term  of  four  years.  In 
June,  1885,  he  absconded,  and  was  declared  a  defaulter  to  the 
state  and  parish  for  a  large  amount  of  taxes  not  accounted 
for. 

The  present  action  is  brought  against  him  and  the  sureties 
on  his  official  bond.  A  separate  judgment  was  rendered 
against  his  succession,  he  having  died  after  suit  was  instituted, 
for  the  amount  claimed,  without  prejudice  to  the  rights  and 
defenses  of  the  sureties  as  to  whom  the  case  was  subsequently 
tried,  resulting  in  a  judgment  in  their  favor. 

The  sureties,  admitting  their  signatures  to  the  bond,  filed  a 
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general  denial  as  to  all  other  matters,  and  also  certain  special 
defenses. 

We  will  first  consider  the  special  defenses,  which  go  to  the 
root  of  the  action,  viz. :  — 

1.  They  show  that  Powell  had  held  the  same  office  during 
several  previous  years,  having  been  elected  as  his  own  suc- 
cessor; that  he  had  been  a  defaulter  to  the  state  in  each  of 
said  years;  that  the  law  of  the  state  required  the  auditor  of 
public  accounts  to  publish  annually  the  names  of  all  de- 
faulters; that  the  auditor  failed  to  make  such  publication; 
that  by  reason  thereof  the  fact  of  his  previous  defalcations 
was  concealed  from  them;  and  that  they  signed  the  bond 
through  error  in  ignorance  of  this  fact,  which,  if  they  had 
known,  would  have  prevented  them  from  signing  the  same. 

2.  That  under  article  171  of  the  constitution,  the  said  Powell, 
by  reason  of  his  aforesaid  defalcation,  was  ineligible  to  the 
office  of  sherifif,  and  that,  having  been  elected  and  commis- 
sioned in  violation  of  a  constitutional  prohibition,  the  bond  is 
invalid  and  void. 

These  defenses  are  utterly  unavailing.  It  has  been  so  often 
held  that  sureties  on  the  bond  of  an  officer  cannot  avail  them- 
selves of  laches  or  omissions  of  other  officers  in  the  perform- 
ance of  duties  imposed  by  law  as  a  ground  of  discharge  of 
their  own  liability,  and  that  the  ineligibility  or  disqualifica- 
tion of  their  principal  is  no  defense,  that  a  mere  quotation  of 
the  precedents  is  an  all-sufficient  disposition  of  those  defenses: 
Board  v.  Judice,  39  La.  Ann.  896;  St.  Helena  v.  Burton,  35  Id. 
521;  Board  of  School  Directors  v.  Brown,  33  Id.  383;  State  v. 
Blohm,  26  Id.  538;  Mayor  v.  Merritt,  27  Id.  568;  State  v.  Breed, 
10  Id.  491;  State  v.  Dunn,  11  Id.  549;  State  v.  Hayes,  7  Id. 
118;  Duncanv.  State,  7  Id.  377;  Mayor  v.  Blache,  6  La.  500. 

The  case  last  cited  learnedly  and  scientifically  disposes  of 
the  defense  of  error,  based  on  concealment  or  failure  to  give 
notice  of  prior  defalcations. 

The  state's  claim  is  based  upon  and  sustained  by  certified 
extracts  from  the  books  of  the  auditor  of  public  accounts. 
The  admissibility  and  sufficiency  of  such  evidence  are  dis- 
puted by  defendants;  but  it  is  well  settled  that  they  are  offi- 
cial records,  kept  under  requirements  of  law,  and  as  such  are 
admissible  and  furnish  full  prima  facie  proof:  State  y.  Masters, 
26  La.  Ann.  268;  State  v.  McDonnell,  12  Id.  741. 

It  is  even  expressly  provided  by  law  that  such  certified 
•tatements  shall  be  held  sufficient  evidence  for  the  finding  of 
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an  indictment  against  a  delinquent  tax  collector,  and  "shall  be 
read  in  evidence  against  the  accused  on  the  trial  of  the  case  ": 
Act  No.  107  of  1884,  sec.  11. 

As  to  the  nature  and  effect  of  these  statements,  the  court 
has  said:  "The  process  of  computing  debits  and  credits  on  a 
tax  collector's  account  is  very  simple.  He  is  charged  with  the 
sum  total  of  the  rolls  and  of  the  licenses,  and  it  is  for  him  to 
ofTsot  these  by  legal  vouchers  for  legal  payments,  and  by  a 
delinquent  list  in  due  form.  The  tax  collector  is  presumed 
to  have  collected  all  that  is  on  his  roll  and  his  number  of 
licenses,  and  if  he  does  not  settle  by  a  given  day,  he  is  a  de- 
faulter tjjso/acfo.  Everything  is  presumed  against  him.  He 
is  prima  facie  liable  for  the  whole  amount  of  the  assessment 
roll,  and  the  onus  of  proof  is  upon  him  to  show  discharge,  pay- 
ment," etc.:  Police  Jury  v.  Brookshier,  31  La.  Ann.  736;  State 
V.  Guilheau,  37  Id.  718;  Vermillion  v.  Comeau,  10  Id.  695; 
Scarborough  v.  Stevens,  3  Rob.  (La.)  147. 

The  defendants  have  failed  to  furnish  any  legal  vouchers 
whatever  to  show  any  offsets. 

They  set  up  that  in  February,  1885,  Powell  made  large  pay- 
ments to  the  state  treasurer,  which  they  claim  were  made  out 
of  moneys  collected  from  the  taxes  and  licenses  of  1884,  and 
they  produce  the  treasurer's  receipts.  These  receipts  show  a 
certain  amount  paid  on  account  of  taxes  and  licenses  of  1884, 
which  credits  are  duly  entered  and  allowed  in  the  auditor's 
certified  accounts  herein  sued  on.  The  balance  of  the  pay- 
ments are  expressly  imputed  by  the  receipts  themselves  to 
taxes  and  dues  of  previous  years.  How  can  defendants  con- 
tradict the  receipts  offered  in  evidence  by  themselves?  and  of 
what  avail  would  such  contradiction  be?  The  payments  so 
imputed  operated  a  discbarge  of  the  dues  to  which  they  are 
imputed,  and  how  can  they  have  the  double  effect  of  dis- 
charging others  to  an  equal  amount? 

This  court  has  expressly  held  that  sureties  are  not  released 
because  the  collections  covered  by  their  bond  have  been  paid 
by  the  sheriff  into  the  treasury  on  his  account  for  a  preceding 
year. 

"  The  disposition  of  it,  alleged  by  the  defendants,"  says  the 
court,  "was  as  much  a  misappropriation  as  if  he  had  used  it 
in  the  payment  of  his  private  debts":  State  v.  Hayes,  7  La. 
Ann.  121. 

The  defendants  further  allege  that  the  blank  licenses,  with 
which  Powell  was  charged  to  the  amount  of  $5,592.50, 
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never  used  by  him,  but  were  turned  over  by  his  deputy  to  \'1b 
successor  in  office,  —  I.  C.  Ba&s,  —  for  which  sum  they  claim 
credit.  The  only  word  of  evidence  in  the  record  with  regard 
to  this  important  allegation  is  this  statement  by  Bass  as  a  wit- 
ness: "  T.  J.  Powell  was  in  charge  as  deputy  when  I  took  pos- 
session. He  turned  over  to  me  in  blank  state  licenses  for  the 
year  1885,  $5,592." 

There  is  nothing  to  show  that  this  turning  over  was  ever  re- 
ported to  the  auditor;  that  Bass  was  ever  charged  with  them; 
what  he  did  with  them,  whether  he  disposed  of  or  accounted 
for  them.  If  they  had  been  returned  to  the  auditor,  or  charged 
to  Bass,  or  otherwise  accounted  for  to  the  state  in  any  manner, 
the  auditor's  books  would  show  it,  and  that  was  the  source  to 
which  defendants  should  have  looked  for  proof  that  this  valid 
charge  against  their  principal  had  been  legally  accounted  for. 
Not  only  have  they  failed  to  bring  such  proof,  but  they  have 
not  even  produced  the  blank  licenses,  which,  for  aught  that 
appears,  may  have  been  used  and  never  accounted  for  to  the 
state.  It  was  to  the  state  that  Powell  was  bound  to  account, 
and  he  failed  to  do  so.  When  he  absconded,  the  law  provided 
that  "  his  sureties  shall  be  authorized  to  take  into  their  hands 
the  list  of  taxes  remaining  unpaid,  and  hold  the  same  until 
his  successor  is  appointed  and  qualified,  when  the  sureties 
shall  immediately  make  a  final  settlement  with  the  auditor  as 
provided  by  law  ":  Act  119  of  1882,  sec.  83.  They  have  failed 
to  make  this  settlement,  and  cannot  dispute  the  indebtedness 
as  charged  on  the  auditor's  books  upon  such  utterly  insuffi- 
cient evidence. 

The  same  reasons  apply  to  rerject  their  claims  to  credits  on 
account  of  taxes  collected  and  property  adjudicated  to  the 
state  for  taxes  of  1884,  by  the  successor,  Bass.  There  is  no 
proof  that  the  state  received  any  account  of  these  collections 
from  any  source,  and  it  is  to  the  state  that  the  account  is  due. 

If  it  be  true  that  the  state  recovers  by  our  judgment  more 
than  she  is  entitled  to,  she  is  the  fountain  of  justice,  and  de- 
fendants may  find  relief  by  application  to  the  other  depart- 
ments of  her  government;  but  we  must  hold  that  they  have 
failed  to  establish  these  offsets  by  any  competent  evidence. 

We  find  in  the  record  an  admission  that  defendants  are  en- 
titled to  credits  on  the  amount  claimed  in  the  sums  seventy- 
eight  dollars  and  sixty-five  dollars,  and  shall  allow  them. 

3.  One  of  the  sureties,  Mrs.  Steinhardt,  interposes  a  denial  of 
her  liability  on  the  bond,  because  her  name  as  surety  thereon 
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was  signed  by  an  agent  without  legal  authority.  The  power 
of  attorney  under  which  the  agent  acted  is  the  broadest  and 
most  complete  that  could  be  imagined.  It  seems  to  have  been 
framed  to  confer  upon  the  agent,  not  only  every  possible  gen- 
eral power,  but  to  confer  expressly  and  specially  every  power 
for  the  exercise  of  which  the  code  requires  that  the  authority 
shall  be  express  and  special.  One  has  only  to  read  it  with  the 
articles  of  the  code  before  him  to  discover  that  it  was  drawn 
with  direct  reference  thereto,  and  with  the  plain  intention  of 
conferring  upon  the  agent  every  possible  power,  in  manner  and 
form  as  the  code  provides. 

We  make  the  following  extract  from  the  powers  granted: 
"  To  draw^  indorse,  or  accept  bills  of  exchange,  promissory 
notes,  or  bank  checks;  to  bind  the  said  appearer  upon  or  to 
any  bond,  obligation,  contract,  or  agreement  whatsoever,  either 
as  principal  or  as  surety  thereto  or  thereon;  and  to  sign  the 
same  for  her  and  in  her  name,  either  as  such  principal  or 
surety,  as  the  case  may  be." 

Her  counsel  quotes  Copley  v.  Flint,  6  Rob.  (La.)  56.  In  that 
case  the  power  granted  was  to  make  and  indorse  notes,  drafts, 
etc.,  and  the  court  held  that  such  a  power  did  not  include  au- 
thority to  bind  the  principal  as  surety  to  a  contract,  saying: 
"  An  authority  to  indorse  notes  or  drafts  is  different  from  one 
to  bind  the  constituent  as  surety  in  solido."  Considering  that 
the  power  to  bind  as  surety  is  not  mentioned  among  the  acts 
specially  noted  in  C.  C.  2997,  but  is  only  included  under  the 
general  final  clause  thereof,  it  seems  clear  that  this  mandate 
was  drawn  especially  to  meet  the  ruling  in  Copley  v.  Flint,  by 
adding  the  special  power  to  bind  as  surety.  We  have  consid- 
ered all  the  other  authorities  quoted,  but  none  of  them  meet 
the  exigencies  of  this  case. 

An  express  and  special  power  to  bind  the  constituent  as  surety 
on  "  any  bond  whatsoever"  is  an  express  and  special  authority 
to  bind  her  on  this  particular  bond.  The  contention  that  the 
term  "special,"  as  used  in  the  code,  requires  a  special  authority 
for  each  particular  act,  is  unreasonable  and  unsupported  by 
any  authority,  and  would  defeat  the  purposes  of  mandates; 
since,  if  the  constituent  were  required  to  grant  a  new  author- 
ity for  each  particular  act,  he  might,  with  less  inconvenience, 
perform  the  act  himself. 

If  her  agent  has  abused  the  trust  confided  in  him,  she,  being 
«ut  juris,  deliberately  invested  him  with  the  power,  and  it  is 
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just  that  she  should  bear  the  loss  rather  than  the  state,  which 
accepted  his  action  under  her  express  and  special  mandate. 

In  framing  the  decree,  we  shall  follow  the  precedent  in  Teu- 
tonia  Bank  v.  Wagner,  33  La.  Ann.  732. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed;  and 
it  is  now  adjudged  and  decreed  that  the  state  of  Louisiana 
have  and  recover  judgment  against  the  defendants  severally, 
to  wit,  Fred  G.  Bernard,  William  D.  Bell,  Nathaniel  Hough- 
ton, Jason  Hamilton,  Frank  D.  Rago,  Victor  M.  Purdy,  Oliver 
M.  Cherry,  Zachariah  Goldenburg,  Alfred  Lewis,  John  W. 
Montgomery,  and  Mrs.  Henrietta  Rteinhardt,  in  the  sum  of 
$15,818.92,  with  five  per  cent  per  month  interest  thereon  from 
September  25,  1885,  less  any  amount  that  may  have  been  col- 
lected under  the  judgment  against  the  succession  of  M.  S.  Pow- 
ell; the  said  judgment  to  be  operative  against  said  defendants 
Bernard,  Bell,  and  Houghton  up  to  the  sum  of  one  thousand 
dollars  each,  and  no  more;  against  Hamilton  and  Rago  up  to 
the  sum  of  five  hundred  dollars  each,  and  no  more;  against 
Purdy,  Cherry,  Goldenburg,  and  Lewis  up  to  the  sum  of  two 
thousand  dollars  each,  and  no  more;  against  the  said  Mont- 
gomery up  to  the  sum  of  three  thousand  dollars,  and  no  more; 
and  against  Mrs.  Henrietta  Steinhardt  up  to  the  sum  of  five 
thousand  dollars,  and  no  more, —  with  the  stipulation  that  there 
shall  be  but  one  satisfaction  of  the  entire  amount  due  plaintiff, 
defendants  and  appellees  to  pay  costs  in  both  courts. 


Effect  of  Beoeifts,  Entbies,  etc.,  made  by  public  officers,  as  evidence 
against  their  sureties:  Coleman  v.  Pike  County,  83  Ala.  326;  3  Am.  St.  Rep. 
746,  and  note  749,  750. 

LiABiuTY  OF  Sureties  on  Official  Bond  for  moneys  received  by  their 
principal  in  former  term:  Morhy  v.  Town  qf  Metamora^  78  111.  394;  20  Am. 
Rep.  266;  Vivian  v.  Otis,  24  Wis.  518;  1  Am.  Rep.  199;  Van  Siciel  v.  Counig 
qf  Buffalo,  13  Neb.  103;  42  Am.  Rep.  753. 
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Johnson  &  Co.  v.  Boice.    Frellsen  v.  Witkowski. 

[40  LotnSIAHA  jLVnVAL,  278.] 

H08BAND  OAK  NOT  Testift  whsbb   BIS  WiTB  HAS  IimRE8T  iavolved   ia 

the  litigatiou. 

Saj^  of  Judgment  Impues  Warrai*tt  of  Existsmok  of  Debt  evidenced 
by  the  judgment,  at  the  time  of  the  transfer,  and  if  the  jadgmont  was 
not  then  in  existence  as  a  claim,  the  vendor  will  be  bound  to  restore  the 
price  to  the  purchaaer. 

Notice  of  Transfer  of  Jihkimsnt  must  be  Given  to  Jthx^ment  Debtor, 
unless  it  be  clearly  shown  that  he  had  knowledge  of  the  transfer,  and  if 
be  settles  with  his  creditor  before  notification  or  knowledge  of  the  trans- 
fer, be  is  dischau-ged  from  the  debt.  The  mere  filing  of  the  transfer 
among  the  papers  in  the  suit,  and  the  recording  of  it  in  the  books  of  the 
parish  recorder,  are  not  equivalent  to  the  notice  required  by  law. 

Actions  to  revive  judgment  and  to  suspend  execution. 
The  opinion  states  the  cases. 

W.  O.  Wyly,  for  the  appellant. 

/.  M.  Kennedy,  and  C.  J.  and  I.  S.  Boatner,  for  the  appellee. 

Bermudez,  C.  J.     The  object  of  the  first  suit  is  to  revive  a 
judgment,  and  that  of  the  second  is  to  suspend  the  execution 
of  that  judgment  meanwhile, 
ment  has  been  extinguished. 

The  ground  of  resistance  by  the  defendant  is  that  the  judg- 

From  a  judgment  refusing  to  revive  and  perpetuating  the 
injunction,  this  appeal  is  taken. 

It  appears  that  the  judgment  sought  to  be  revived  was  ren- 
dered on  notes  in  favor  of  C.  F.  Johnson  &  Co.  It  is  claimed 
that  subsequently  it  was  transferred  by  that  firm  in  liquida- 
tion by  one  of  its  members  to  Mrs.  Witkowski,  who,  it  is  al- 
leged, was  the  owner  of  the  notes. 

Since  the  institution  of  the  present  proceedings  and  joining 
of  issue,  Mrs.  Witkowski  has  transferred  all  her  rights  in  and 
to  the  judgment  to  one  Herman  Wilczinski,  who  by  order  of 
court  was  substituted  to  her,  and  permitted  to  proceed  in  the 
prosecution  and  defense  of  the  two  suits. 

Frellsen,  one  of  the  defendants  in  the  original  suit,  and  who 
is  the  plaintiff  in  injunction  proceeding,  contends  that  the  al- 
leged transfer  of  the  judgment  by  Johnson  &  Co.  to  Mrs.  Wit- 
kowski is  null  for  various  reasons,  and  that  even  were  it  valid, 
it  is  barren  of  effect  because  it  was  not  notified  to  him.  He 
therefore  concludes  that  the  settlement  which,  in  ignorance  of 
that  transfer,  he  avers  to  have  since  made  with  Johnson  &  Co., 
has  discharged  him  from  the  debt. 
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On  the  trial,  the  ostensible  plaintiff  by  substitution,  Wil- 
czinski,  offered  as  a  witness,  Simon  Witkowski.  Objection  was 
made  on  the  ground  of  his  being  the  husband  of  Mrs.  Wit- 
kowski,  the  first  transferee,  who  had  an  interest  at  stake  in 
the  suit. 

The  objection  was  answered  by  saying  that  as  Mrs.  Wit- 
kowski  had  ceased  to  have  any  interest  involved,  in  conse- 
quence of  her  transfer  of  her  rights  in  the  suit,  the  opposition 
was  groundless. 

The  district  judge  sustained  the  objection,  and  refused  to 
allow  the  witness  to  be  heard.  There  was  no  error  in  the 
ruling. 

Mrs.  Witkowski  appears  to  have  sold  by  authentic  act  to 
Herman  Wilczinski  all  her  rights  in  and  to  the  judgment, 
and  the  two  cases  for  the  reviving  of  the  same  and  for  an  in- 
junction, above  mentioned,  and  all  other  suits  growing  there- 
from, etc. 

Upon  production  of  this  act,  an  order  was  obtained,  as  already 
said,  to  substitute  Wilczinski  to  Mrs.  Witkowski,  after  issue 
had  been  joined  in  the  two  cases. 

The  sale  of  these  rights  by  Mrs.  Witkowski,  though  the  same 
be  unexpressed  in  the  act,  implied  a  warranty  of  the  existence 
of  the  debt,  evidenced  by  the  judgment,  although  it  did  not 
include,  as  a  matter  of  course,  that  of  the  solvency  of  the 
debtor,  for  this  has  to  be  specially  stipulated:  R.  C.  C.  2646, 
2647. 

It  therefore  follows  that,  as  she  was  a  warrantor  of  the 
existence  of  the  judgment  debt  sold  to  Wilczinski,  she  had 
an  interest  at  issue,  which  existence  was  denied  in  the  suit  to 
revive.  It  is  manifest  that  if  the  ground  urged  by  Prellsen 
is  well  taken,  viz.,  that  the  judgment  debt  had  been  extin- 
guished, Mrs.  Witkowski,  as  warrantor  of  that  claim,  would 
be  liable  for  reimbursement  to  her  evicted  vendee:  R.  C.  C. 
2500,  sec.  9;  Toler  v.  Swayze,  2  La.  Ann.  880;  Corcoran  v.  Rid- 
dell,  7  Id.  268;  Rutherford  v.  Hennen,  13  Id.  336. 

This  would  be  the  case  even  if  she  had  known  or  strongly 
suspected  the  insolvency  of  the  debtor  at  the  time  of  the  as- 
signment; for  then  the  law  provides  that  the  contract  would 
be  rescinded,  and  the  assignee  compelled  to  restore  the  price: 
R.  C.  C.  2649. 

As  Mrs.  Witkowski  had  an  interest  involved  in  the  litiga- 
tion, consisting  in  the  recognition  and  maintenance  of  the 
debt,  the  existence  of  which  she  had  warranted,  it  is  clear 
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that  her  husband  could  not  be  permitted  to  testify,  either  for 
or  against  her:  R.  C.  C.  2281. 

The  record  contains  another  bill  to  testimony  affecting  the 
genuineness  of  Mrs.  Witkowski's  signature  to  the  transfer  to 
her,  but  the  view  which  we  have  taken  respecting  that  instru- 
ment renders  it  useless  to  pass  upon  that  bill. 

The  next  question  to  be  conBidered  is,  whether  the  judg- 
ment sought  to  be  revived,  and  the  exesution  of  which  is 
enjoined,  was  or  not  extinguished  previous  to  notice  or  knowl- 
edge of  the  transfer  to  her. 

Frellsen  strenuously  charges  the  nullity  of  the  transfer 
which  was  apparently  made  of  the  judgment  by  the  original 
plaintiffs  to  Mrs.  Witkowski,  and  urges  in  support  several 
grounds,  which  it  is  needless  to  consider. 

Admitting  that  the  transfer  was  truly  and  legally  made,  it 
does  not  follow  that  from  that  fact  the  settlement  which  Frell- 
sen claims  to  have  made  with  those  plaintiffs  previous  to 
knowledge  has  not  discharged  him. 

The  transfer,  in  order  to  invalidate  that  settlement,  ought 
to  have  been  notified  by  the  original  plaintiff,  or  at  least  by 
the  subrogee  to  the  judgment  debtor. 

The  law  on  the  subject  formally  declares  that  if,  previous  to 
the  notice  having  been  given  of  the  transfer,  either  by  the 
transferrer  or  the  transferee,  the  debtor  should  have  made 
payment  to  the  former,  he  will  be  discharged  from  the  debt: 
R.  C.  C.  2644. 

In  answer  to  this  defense,  Mrs.  Witkowski  retorts  that  Frell- 
sen had  notice  of  her  title  to  the  judgment  at  the  time  of  the 
alleged  settlement  by  him  with  Johnson  &  Co.  (March  9, 
1878),  because  the  act  of  subrogation  to  the  judgment  was 
and  had  been  on  file  and  in  the  papers  of  the  suit,  and  also 
been  duly  recorded.     She  alleges  no  other  notice. 

Conceding  this  to  be  true,  it  does  not  follow  that  the  filing 
and  recording  are  in  law  equivalent  to  the  notice  required  by 
the  code,  which  must  consist  in  something  more. 

The  law  does  not  require  any  particular  form  of  notice,  but 
it  demands  that  notice  be  given.  The  object  of  the  notice  is 
as  well  for  the  protection  of  the  transferee  as  for  that  of  the 
debtor,  in  order  to  prevent  an  improper  payment,  thus  secur- 
ing the  rights  of  the  transferee  to  payment,  and  those  of  the 
debtor  against  loss,  and  to  a  legal  discharge  in  case  of  pay- 
ment or  settlement.  It  matters  not  in  what  manner  knowl- 
edge of  the  transfer  is  brought  home  to  the  debtor,  provided  it 
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be  clearly  shown  that  he  knew  that  his  former  creditor  was 
divested  of  his  right,  and  that  such  knowledge  was  properly 
conveyed.  The  notice  or  knowledge  was  indispensable:  Reeves 
V.  Burtouy  6  Mart.,  N.  S.,  286;  Styles  v.  McNeiVs  Heirs,  6  Id. 
297;  Qillett  v.  Landis,  17  La.  471;  Bach  v.  Twogood,  18  Id.  414; 
Succession  of  Delassize,  8  Rob.  (La.)  259;  Flint  v.  Franklin,  9 
Id.  207;  Bank  of  St.  Mary  v.  MoHon,  12  Id.  409;  Plympton 
V.  Preston,  4  La.  Ann.  356;  Blondin  v.  Christophe,  13  Id.  324; 
Swan  V.  Moore,  14  Id.  833;  Dockkam  v.  City  of  New  Orleans, 
26  Id.  302. 

It  has  consequently  been  held  that  the  record  of  an  assign- 
ment in  the  office  of  a  parish  judge  is  not  notice  sufficient  to 
bind  third  persons:  Thomas  v.  Callihan^s  Heirs,  5  Mart.,  N.  S., 
181;  and  that  knowledge  in  the  judgment  debtors'  attorney 
of  record  of  the  assignment  of  the  judgment  is  not  sufficient 
notice:  Adams  v.  Henning,  9  La.  Ann.  225. 

The  transfer  in  question  to  Mrs.  Witkowski  purports  to  have 
been  made  on  December  27,  1876.  It  is  not  claimed  or  shown 
that  it  was  in  any  manner  notified  to  Frellsen,  or  that  he  had 
any  knowledge  of  it  previous  to  the  institution  of  the  suit  to 
revive.  The  consequence  of  the  omission  is,  therefore,  under 
the  very  terms  of  the  law,  that  if  Frellsen  has  made  any  set- 
tlement with  Johnson  &  Co.,  who  had  obtained  against  his 
firm,  his  partner,  and  himself  in  solido  the  judgment  in  ques- 
tion, before  he  had  any  knowledge  of  the  transfer  to  Mrs. 
Witkowski,  he  has  satisfied  his  debt,  and  that  neither  Mrs. 
Witkowski  nor  her  transferee  can  obtain  a  revival  of  the  judg- 
ment. 

Now,  the  evidence  is  clear  that  on  March  9,  1878,  Frellsen 
made  a  settlement  with  Charles  F.  Johnson  &  Co.,  by  which, 
in  consideration  of  the  amount  acknowleged  to  have  been  paid, 
he  was  discharged  by  them  of  all  claims  against  him,  whether 
included  or  not  in  the  account  on  which  the  receipt  and  dis- 
charge was  signed  by  P.  Prudhomme,  the  partner  who  repre- 
sented with  authority  the  partnership  in  liquidation  in  the 
transaction. 

The  objection  that  Frellsen  cannot  claim  a  discharge  under 
article  2644,  R.  C.  C,  because  such  is  obtained  only  on  pay- 
ment, and  not  at  all  on  compromise,  has  no  force. 

A  creditor,  if  he  choose,  can  extinguish  part  of  his  claim  by 
remission,  and  accept  payment  of  the  debt,  as  reduced,  in  full 
of  what  it  previously  was.  A  part  payment  discharges,  as  well 
as  a  payment  in  full,  by  consent  of  parties:  R.  C.  C.  2130. 
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These  views  relieve  us  from  passing  on  the  title  of  Mrs.  Wit- 
kowski  to  the  notes  on  which  the  judgment  was  obtained,  and 
on  the  question  of  her  obligation  to  account  for  the  property 
originally  seized  when  the  suit  was  brought,  and  which  was 
released  on  a  bond  signed  by  her  as  surety. 

We  therefore  conclude  that,  as  the  judgment  sought  to  be 
revived  and  executed  was  satisfied  and  extinguished  previous 
to  notice  and  knowledge  of  the  transfer  to  Mrs.  Witkowski, 
the  finding  of  the  lower  court  must  be  maintained. 

Judgment  affirmed. 

Husband  i3  Incompetent  WrrNisa  for  wife  in  a  civil  ouit  in  which  she 
is  a  party:  Cramer  v.  lt</ord,  17  N.  J.  Eq.  367;  90  Am.  Pec  594.  And  a 
Btatnte  removing  the  disability  of  witnesses  on  the  ground  of  interest  does 
not  render  the  husband  and  wife  competent  witnesses,  the  one  for  or  against 
the  other,  even  aa  to  matters  not  confidential:  Oee  v.  Scott,  48  Tex.  510;  26 
Am.  Rep.  331. 

Where  Judgment  Cbeditor  Assigns  Judgment,  and  the  judgment 
debtor,  without  notice  of  the  assignment,  afterwards  pays  the  amount  thereof 
voluntarily  to  the  sheriff  upon  being  served  with  garnishee  process,  the  rights 
of  the  assignee  are  not  affected,  and  he  may  still  enforce  the  judgment:  Brown 
T.  Ayrea,  33  Cal.  525;  91  Am.  Dec.  G55;  and  see  laeU  v.  Lucas,  17  Iowa,  603; 
85  Am.  Dec.  573,  and  note  576,  aa  to  the  assignee's  rights. 
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[40  Louisiana  Annual,  893.] 

To  IirvoKE  Jurisdiction  of  Supreme  Court  under  Cebttoraju  and 
PEOHiBmoN,  Relator  must  Establish  one  of  three  things:  1.  That 
the  proceedings  are  infected  with  some  fatal  in-egularity  rendering  them 
absolutely  void;  or  2.  That  the  jurisdiction  of  the  cause  did  not  belong 
to  the  court  which  assumed  it,  but  to  a  different  court;  or  3.  That  the 
cause  is  of  a  nature  jurisdiction  of  which  is  denied  to  any  court,  becausA 
not  within  the  limits  of  judicial  power. 

Mandamus  Lies  to  Compel  Constitutional  Executivk  Officers  to 
Perform  Duties  required  of  them  by  law. 

Public  Officer.s  Charged  with  Specific  Ministerial  Duties  in  Elec- 
tion Matters  may  be  compelled  by  mandamus  to  perform  such  duties. 

Registrar  Required  by  Law  to  Appoint  Commissioners  Ten  Days 
befork  Election,  and  to  publish  them  six  days  before  the  election,  who 
has  violated  his  legal  duty  in  the  selection  of  such  commissioners,  may 
be  compelled  by  mandamus  to  undo  or  to  correct  what  he  has  done. 
The  object  of  the  law  requiring  him  to  act  a  certain  time  before  the  elec- 
tion is  to  afford  an  opportunity  to  correct  any  violation  of  his  duty 
which  he  may  commit. 

Bctxbvtsory  Jurisdiction  of  Siipbkmb  Cockt  is  Distikot  rwou  ns  Ar- 
FtLLATH  Jurisdiction,  and  questions  determinable  by  it  in  the  exercise 
of  the  latter  only  cannot  be  considered  by  it  in  a  proceeding  invoking 
the  exercise  of  the  former  jurisdiction. 
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Certiokari  and  prohibition.    The  opinion  states  the  case.  ■ 

E.  D.  White,  E.  H.  McCaleb,  and  W.  H.  Rogers,  for  the 
relator. 

Fenner,  J.  Relator  invokes  the  exercise  of  our  supervisory 
jurisdiction,  by  means  of  the  extraordinary  writs  of  prohibi- 
tion and  certiorari,  to  declare  the  nullity  of  a  certain  judg- 
ment rendered  by  the  respondent  judge,  and  to  prohibit  him 
from  further  proceeding  in  execution  thereof. 

The  judgment  complained  of  was  rendered  in  a  mandamus 
proceeding  brought  before  the  civil  district  court  by  Henry  C. 
Warmoth  and  other  Republican  candidates  for  offices  of  the 
state  which  are  to  be  filled  at  an  election  to  be  held  on  April 
17th,  wherein  they  allege  that,  by  virtue  of  sections  13  and  15 
of  act  No.  58  of  1877,  it  was  made  the  duty  of  the  registrar  of 
voters  for  the  parish  of  Orleans  to  appoint  for  each  voting  pre- 
cinct three  commissioners  of  election,  to  be  assisted  by  a  clerk 
of  election,  said  commissioners  and  cierk  to  be  selected  from 
opposing  political  parties,  such  appointments  to  be  made  ten 
days  before  the  election,  and  to  be  published  at  least  six  days 
before  the  election;  that  more  than  ten  days  before  the  elec- 
tion, representatives  of  the  Republican  party  had  requested 
said  registrar  to  comply  with  his  said  duty,  by  appointing  a 
commissioner  or  commissioners  selected  from  the  Republican 
party,  and  had  furnished  him  with  names  of  qualified  Repub- 
licans from  which  to  make  such  selections;  but  that  the  said 
registrar  had  failed  to  perform  the  duty  imposed  upon  him 
by  law,  and  had  violated  said  duty  by  appointing  all  the  com- 
missioners at  said  election  from  members  of  the  Democratic 
party.  On  appropriate  averments  of  the  absence  of  all  other 
adequate  remedy,  they  ask  for  a  writ  of  mandamus  command- 
ing and  compelling  him  to  appoint  a  commissioner  at  each 
precinct  selected  from  the  Republican  party. 

In  answer  to  an  order  to  show  cause  why  the  peremptory 
mandamus  should  not  issue,  the  registrar  filed  the  following 
defenses:  1.  An  exception  to  the  jurisdiction  of  the  court; 
2.  An  exception  of  no  cause  of  action;  3,  That  in  the  appoint- 
ment of  commissioners  he  exercised  a  discretion  legally  vested 
in  him  by  the  statute,  and  not  subject  to  judicial  control;  4. 
That  in  his  said  appointments  he  had  actually  complied  with 
all  requirements  of  the  law. 

The  case  went  to  trial  on  these  issues,  evidence  was  heard, 
and  the  court,  in  an  elaborate  opinion,  overruled  all  the  de- 
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fensee,  and  rendered  judgment  making  the  mandamus  per- 
emptory. 

It  is  to  be  borne  in  mind  that  the  proceeding  now  before  us 
is  not  an  appeal,  and  vests  us  witii  no  appellate  jurisdiction 
over  the  case,  under  which  we  may  review  questions  merely 
affecting  the  correctness  of  the  judgment. 

The  application  invokes  the  exercise  of  our  supervisory  juris- 
diction exclusively,  and  in  considering  it,  wo  must  ho  guided 
and  controlled  by  those  rules  and  limitations  which  have  been 
formulated  and  fixed  by  the  laws  of  the  state  and  the  juris- 
prudence of  this  court. 

To  obtain  the  relief  sought  herein  under  the  writs  of  certio' 
rari  and  prohibition,  these  rules  imperatively  require  that 
relator  shall  establish  one  of  three  things,  viz., either, —  1.  That 
the  proceedings  are  infected  with  some  fatal  irregularity  ren- 
dering them  absolutely  void,  such  as  want  of  citation  or 
refusal  of  a  hearing,  and  the  like;  or  2.  That  the  jurisdiction 
of  the  cause  did  not  belong  to  the  court  which  assumed  it,  but 
to  a  different  court;  or  3.  That  the  cause  is  of  a  nature  juris- 
diction of  which  is  denied  to  any  court,  because  not  within  the 
limits  of  judiciary  power. 

It  is  not  pretended  that  either  of  the  two  first  grounds  of 
relief  is  presented  in  this  case.  The  perfect  regularity  of  the 
proceedings  in  the  court  below  is  not  questioned.  There  is  no 
complaint  that  the  court  has  assumed  a  jurisdiction  which  is 
vested  by  law  in  some  other  court.  On  the  contrary,  it  will 
be  admitted  that,  if  any  court  is  vested  with  jurisdiction  over 
the  persons  and  the  subject-matter  of  the  controversy,  it  is 
and  must  be  the  civil  district  court. 

It  follows,  therefore,  that  the  whole  contention  of  relator  is 
narrowed  down  to  the  propot^ilion  that  the  proceedings  con- 
cern a  subject-matter,  the  power  to  consider  and  determine 
which  lies  outside  of  the  functions  and  powers  of  the  judiciary. 

Analyzing  as  comp'etely  as  we  can  tho  positions  of  relator, 
we  find  iLia  couten*-on  to  be  based  on  the  following  grounds, 
viz.:  — 

1.  That  relator  is  a  constitutional  officer  belonging  to  the 
executive  department  of  the  government,  and  not  subject  to 
judicial  control  in  the  execution  of  the  functions  of  his  office. 
This  is  answered  by  the  very  language  of  the  code  of  practice 
touching  the  writ  of  mandavius,  article  834  of  which  declares: 
"It  may  be  directed  to  public  officers  to  compel  them  to  fulfill 
any  of  the  duties  attached  to  Iheir  office,  or  which  may  be 
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legally  required  of  them."  There  is  no  exception  of  constitu- 
tional executive  officers,  and  our  reports  are  full  of  cases  in 
which  such  jurisdiction  has  been  exercised  over  the  auditor, 
the  treasurer,  the  secretary  of  state,  and  other  executive 
officers. 

2.  That  as  the  subject-matter  of  the  case  is  one  touching  the 
conduct  of  elections,  such  matter  does  not  lie  within  judicial 
cognizance.  Tiiere  is  no  authority  and  no  reason  to  support 
this  broad  proposition.  It  is  true  that  it  has  been  held  by 
this  court  that  in  the  absence  of  special  statutory  authoriza- 
tion courts  are  without  jurisdiction,  ratione  materise,  to  enter- 
tain cases  of  contested  election:  Slate  v.  Judge,  13  La.  Ann.  89. 

This  is  a  rule  widely  recognized  and  generally  prevalent, 
and  resting  on  peculiar  principles;  but  it  has  never  been  ex- 
tended so  far  as  to  exempt  officers  charged  with  the  conduct 
of  elections,  and  with  the  ascertainment  and  promulgation  of 
the  results  thereof,  from  judicial  control  to  require  them  to 
perform  the  specific  duties  imposed  upon  them  by  law. 

Thus  says  Mr.  High,  under  the  full  sanction  of  authority: 
"  Notwithstanding  the  rule  denying  the  relief  by  mandamus 
to  compel  admission  to  a  disputed  office  or  to  determine  the 
title  thereto,  there  are  certain  incidents  connected  with  the 
question  of  title  and  election  to  public  offices,  which,  from 
their  nature,  involve  the  exercise  of  merely  ministerial  powers, 
and  are  hence  properly  subject  to  control  by  mandamus. 
Among  those  incidents  are  the  canvassing  of  ek-clion  returns, 
the  issuing  of  certificates  of  election  to  the  persons  entitled 
thereto,  and  the  issuing  of  a  commission  to  a  claimant  duly 
elected":  High  on  Extraordinary  Legal  Remedies,  sec.  55; 
Slate  ex  rel.  Barbin  v.  Secretary,  32  La.  Ann.  579. 

So  says  High:  '^Mandamus  has  also  been  held  to  bean 
appropriate  remedy  to  protect  the  right  of  a  voter  to  registra- 
tion of  his  name  upon  the  poll  list.  And  a  registering  officer, 
appointed  under  the  laws  of  the  state  for  this  purpose,  may  be 
compelled  by  the  writ  to  register  the  names  of  voters  applying 
for  registration,  and  properly  entitled  to  vote":  High  on  Ex- 
traordinary Legal  Remedies,  sec.  GG. 

Of  course,  in  all  such  cases,  the  propriety  of  the  writ  will 
depend  upon  the  distinction  between  duties  of  ;:  ])urcly  niinii-- 
terial  nature  involving  the  exercise  of  no  official  discretion, 
and  those  which  are  quasi  judicial,  and  involve  the  exercise  of 
such  discretion. 

It  would,  indeed,  be   monstrous  if  officers   charged  by  the 
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legKslativo  will,  with  specific  duties  intended  for  the  protec- 
tion of  the  electoral  right  of  the  citizen  and  for  the  security  of 
fair  ol(!Ctions,  could  disregard  and  violate  them  with  impunity. 
No  authority  is  or  can  he  cited  exempting  public  officers 
charged  by  law  with  specific  ministerial  duties  in  election 
matters  from  the  same  judicial  control  which  is  exerc'scd  over 
all  other  officers  of  the  state  with  reference  to  similar  duties. 

3.  It  is  claimed  that  the  statute  required  that  the  appoint- 
ment of  commissioners  should  be  made  ten  days  before  the  elec- 
tion, and  published  at  least  six  days  before  the  election;  that 
having  so  made  and  published  his  appointments,  his  power 
\va?  exhausted,  and  courts  had  no  power  to  compel  him  to 
undo  or  to  correct  what  had  been  done.  Wo  are  strongly  doubt- 
ful whether  this  ground  does  not  go  exclusively  to  the  merits  of 
the  case,  and  is  not,  therefore,  beyrn''  '^"''  r<>view  in  this  case. 
But,  at  all  events,  it  is  entirely  without  merii. 

The  right  to  invoke  the  aid  of  courts  to  compel  the  per- 
formance of  this  alleged  duty  could  not  arise  until  the  relator 
v.'as  actually  in  default.  This  is  elementary,  and  is  strongly 
uimounccd  by  Mr.  High,  as  follows:  ^^  Mandamus  is  never 
granted  in  anticipation  of  a  supposed  omission  of  duty,  how- 
ever strong  the  presumption  may  be  that  the  persons  whom 
it  is  sought  to  coerce  by  the  writ  will  refuse  to  perform  their 
duties  when  the  proper  time  arrives.  It  is,  therefore,  incum- 
bent on  the  relator  to  show  an  actual  omission  on  the  part  of 
the  respondent  to  perform  the  required  act;  and  since  there  can 
Lc  no  such  omission  before  the  time  has  arrived  for  the  per- 
foriuance  of  the  duty,  the  writ  will  not  issue  before  that  time": 
High  on  Extraordinary  Legal  Remedies,  sec.  12. 

Relators  in  the  case  below  were  not  in  position  to  exercise 
their  right,  until,  by  the  action  of  the  registrar,  ho  placed  him- 
self in  default  by  violating  his  alleged  duty.  A  legal  right 
cannot  be  paralyzed  by  such  a  paradox,  which  says  to  the  per- 
son injured:  "  You  cannot  proceed  before  the  registrar  acts, 
because  it  is  too  soon;  and  you  cannot  proceed  after  he  has 
acted,  because  it  is  too  late."  On  the  contrary,  we  are  satis- 
fied that  the  very  object  of  the  law  in  requiring  the  registrar 
t.)  a(  t  in  a  certain  period  preceding  the  (flection  was  to  afford 
patt'rs  an  opportunity  to  correct  any  violation  of  his  duty 
which  he  might  commit. 

4.  The  final  grounds  are,  that  the  law  relied  on  did  not  im- 
|X)se  on  the  registrar  the  specific  duty,  the  performance  of 
which  was  sought  to  be  enforced  by  mandn-'vs,  rnd  that  the 
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duty  imposed  with  reference  to  the  appointment  of  commis- 
sioners was  of  a  character  involving  the  exercise  of  official 
discretion,  and  that,  having  exercised  such  discretion  and  dis- 
charged his  duty  in  accordance  therewith,  his  action  is  not 
subject  to  judicial  control  by  mandamus. 

It  is  obvious  that  these  questions  belong  exclusively  to  the 
merits  of  the  cause.  In  every  mandamus  proceeding  brought 
against  public  officers,  in  the  language  of  the  code  of  practice, 
"  to  compel  them  to  fulfill  the  duties  attached  to  their  office, 
or  which  may  be  legally  required  of  them,"  the  questions  neces- 
sarily arise,  Is  the  duty  alleged  imposed  by  the  law?  Has  the 
officer  violated  the  duty?  Is  the  duty  of  a  character  author- 
izing the  court  to  enforce  it  by  mandamus"^  The  solution  of 
these  questions  constitutes  the  entire  merits  of  every  such  pro- 
ceeding, and  the  sole  judicial  function  involved  therein.  The 
court  seised  with  jurisdiction  of  such  a  controversy  is  neces- 
sarily invested  with  full  power  to  examine  and  determine  these 
'^jnestions  of  mixed  law  and  fact,  the  determination  of  which 
is  a  necessary  condition  precedent  to  the  rendition  of  any 
judgment  whatever.  The  claim  that  error  in  such  determina- 
tion entails  the  nullity  of  the  proceeding  and  judgment  has 
no  more  foundation  than  a  claim  that  like  error  would  strike 
any  other  judgment  with  nullity.  We  are  clearly  precluded 
from  considering  such  questions  in  this  proceeding.  As  we 
said  in  a  former  case,  and  have  often  reiterated:  "  The  consti- 
tution intended  that  our  supervisory  jurisdiction  should  be 
distinct,  in  nature  as  well  as  in  name,  from  oiir  appellate  juris- 
diction. The  former  was  intended  simply  to  enable  us  to 
compel  inferior  courts  to  perform  their  functions,  to  prevent 
them  from  exceeding  the  bounds  of  their  jurisdiction,  and  to 
enforce  the  observance  of  that  regularity  in  their  proceedings 
which  is  essential  to  fairness  in  the  conduct  of  contradictory 
litigation.  Mere  error  in  the  decision  of  questions  properly 
submitted  to  their  determination,  and  regularly  determined, 
can  only  be  corrected  in  the  exercise  of  a  jurisdiction  purely 
appellate":  State  ex  rel.  Wintz  v.  Judge,  32  La.  Ann.  1225. 

Finding  in  this  case  that  the  respondent  judge  had  juris- 
diction of  the  cause,  that  he  was  vested  with  judicial 
power  to  hear  and  decide  it,  and  that  his  proceedings  have 
been  in  all  respects  regular,  there  is  no  occasion  or  room  for 
the  exercise  of  our  supervisory  jurisdiction. 

It  is  therefore  ordered  that  the  applications  for  writs  of  cet' 
tiorari  and  prohibition  be  denied  at  relator's  cost. 
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Office  of  Writ  of  C^tiorari:  In  re  Saline  County,  45  Mo.  52;  100  Am. 
D«c.  337;  In  Matter  qf  Lanlis,  9  Mich.  324;  80  Am.  Dec.  85;  Miluxuiiee  Iron 
Co.  V.  Schubel,  29  Wis.  444;  9  Am.  Rep  591.  Of  writ  of  prohibition:  People 
V.  Wat/ne  Circuit  Court,  1 1  Mich.  393;  83  Am.  Dec.  754.  Of  writ  of  7nan- 
damus:  Tobey  v.  Hakes,  54  Cona.  274;  1  Am.  St.  Rep.  114,  and  note  116; 
Sanaom  v.  Mercer,  68  Tex.  488;  2  Am.  St.  Rep.  505,  and  note  510;  Wheeler 
V.  Ii-rigation  Co.,  10  Col.  582;  3  Am.  St.  Rep.  603,  and  note  615;  CaamU  v. 
Board  of  Commissioners,  39  Kan.  505;  Huffman  v.  Mills,  39  Id.  677;  State  ▼. 
Roderick,  23  Neb.  605;  Bigney  v.  Fiadier,  113  Ind.  313;  State  v.  Adams,  19 
Nev,  370;   Wulfiange  v.  McColhrn,  83  Ky.  361. 
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140  LOniBIANA  Ajjitjal,  417.] 

LiABiLiTT  of  Railroad  Compact  for  Acrs  of  Porter  of  Palacb  Cab 
CoMPAMT.  —  The  porter  of  a  Pallman  palace  car  must  be  regarded  as  the 
servant  of  the  railroad  company  of  whose  train  snch  car  is  a  part,  in  all 
matters  pertaining  to  the  safety  of  passengers  whom  it  undertakes  to 
carry  over  its  line,  and  the  company  is  liable  for  injury  received  by  one 
of  its  passengers  at  the  hands  of  such  porter,  where  such  passenger  was 
not  a  trespasser  upon  the  palace  car  at  the  time  the  injury  was  inflicted. 

Railroad  Company  is  Lla.blb  for  Wanton  and  Maucious  Assault  on 
Passenger,  made  by  one  of  its  servants. 

Passenger  on  Railway  Train  is  not  Trespasser  on  Palace  Cab  which 
he  enters  for  the  purpose  of  asking  permission  to  wash  his  bands. 

Action  to  recover  damages.     The  opinion  states  the  case. 

Benedict,  and  Read  and  Goodale,  for  the  appellant. 

Percy  Roberts,  and  Farrar  and  Kruttschnitt,  for  the  appellees. 

PocHE,  J.  This  appeal  presents  plaintiff's  claim  for  dam- 
ages against  the  Louisville,  New  Orleans,  and  Texas  Railway 
Company  for  personal  injuries  received  by  him  at  the  hands 
of  the  porter  of  the  Pullman  Car  Company,  on  the  23d  of  No- 
vember, 1885,  while  he  was  a  passenger  of  the  railway  com- 
pany between  Zachary  station  and  Baton  Rouge. 

His  demand  was  against  both  companies  in  solido,  but  on 
motion  separate  trials  were  granted,  resulting  in  a  verdict  in 
his  favor  against  the  Pullman  company,  and  in  the  other  case 
in  a  verdict  in  favor  of  the  railway  company. 

On  appeal  to  this  court,  the  judgment  in  his  favor  and 
against  the  Pullman  company  was  reversed,  and  his  demand 
rejected.  His  present  appeal  is  from  the  judgment  below, 
which  rejected  his  demand  against  the  railway  company. 

The  pleadings  and  the  evidence  are  the  same  in  both  cases, 
and  as  they  are  stated  with  precision  and  at  length  in  oui 
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opinion  in  the  first  case,  they  need  not  be  repeated  here:  See 
Williama  v.  Pullman  Palace  Car  Co.,  ante,  p.  512. 

It  is  in  proof,  and  it  is  not  disputed,  that  plaintiff  had  paid 
his  fare  as  a  passenger  on  the  defendant's  train,  and  that  he 
was,  as  such,  entitled  to  all  the  privileges  and  to  the  protec- 
tion which  a  common  carrier  or  transporter  owes  to  its  passen- 
gers. 

Defendant's  main  contention  is,  that  plaintiff  was  a  tres- 
passer in  the  Pullman  car,  and  that  he  thereby  forfeited  his 
right  to  protection  from  the  railway  company,  according  to  the 
terms  of  his  contract  of  transportation. 

Under  our  understanding  of  the  issues  presented  by  the 
pleadings,  plaintiff's  right  of  recovery  against  the  railway 
company  hinges  upon  the  proper  construction  of  the  two  fol- 
lowing questions:  1.  Can  the  railway  company  be  held  liable 
for  the  acts  of  an  employee  of  the  Pullman  Car  Company  un- 
der any  circumstances?  2.  Was  plaintiff  a  trespasser  on  the 
Pullman  car  when  he  was  struck  by  the  porter?  or  was  he  there 
entitled  to  the  full  protection  of  the  railway  company  as  one 
of  its  passengers? 

1.  An  extended  review  of  decisions  of  American  courts  has 
brought  to  our  attention  several  adjudications  which  hold  the 
affirmative  of  the  first  question  which  we  are  called  to  discuss 
in  this  case. 

In  one  of  those  decisions  the  following  principle  is  an- 
nounced: "Passengers  upon  a  railroad,  taking  a  drawing- 
room  car,  have  a  right  to  assume  that  they  are  there  under  a 
contract  with  the  railroad  corporation,  and  that  the  servants 
in  charge  of  the  car  are  its  servants,  for  whose  acts,  in  the  dis- 
charge of  their  duty,  it  is  liable":  Thorpe  v.  New  York  etc.  R.  R. 
Co.,  76  N.  Y.  402;  32  Am.  Rep.  325. 

The  substantial  facts  of  that  case  were:  That  a  passenger 
on  one  of  the  defendant's  trains,  finding  all  the  seats  occupied 
iii  the  ordinary  or  day  coaches,  walked  into  a  drawing-room 
car  attached  to  and  forming  part  of  the  train,  and  took  a  seat 
therein.  When  called  upon  by  the  porter  to  pay  the  extra 
charge  for  a  seat  in  that  car,  he  refused  to  pay  the  sum  de- 
manded, for  the  reason  that  he  could  find  no  seat  elsewhere; 
whereupon  the  porter  attempted  to  eject  him  from  the  car,  and 
for  this  assault  he  brought  a  suit  for  damages.  On  appeal 
from  a  judgment  in  his  favor,  and  against  the  railway  com- 
pany, the  court  of  appeals  of  New  York  recognized  his  cause 
of  action,  and  enforced  the  liability  of  the  railway  company 


640  Williams  v.  Pullman  Palace  Cab  Co.     [Louisiana, 

for  the  acts  of  the  porter  or  employee  of  the  drawing-room  car 
company.  Among  other  things,  the  court  said:  **  The  general 
principle  is  well  settled,  that  to  make  one  person  responsible 
for  the  negligent  or  tortious  act  of  another,  the  relation  of 
principal  and  agent,  or  master  and  servant,  must  be  shown  to 
have  existed  at  the  time,  and  in  respect  to  the  transaction 
between  the  wrong-doer  and  the  person  sought  to  be  charged. 
The  defendant  relies  upon  the  absence  of  this  relation  between 
the  porter  and  the  company  as  conclusive  against  its  liability 
for  his  acts.  But  we  are  of  opinion  that  this  defense  is  not 
available  to  the  defendant,  or  rather  that  the  persons  in  charge 
of  the  drawing-room' car  are  to  be  regarded  and  treated,  in  re- 
spect of  their  dealings  with  passengers,  as  the  servants  of  the 
defendant,  and  that  the  defendant  is  responsible  for  their  acts 
to  the  same  extent  as  if  they  were  directly  employed  by  the 
company." 

Sanctioning  the  same  rule,  the  supreme  court  of  the  United 
States  enforced  the  liability  of  a  railway  company  for  damages 
received  by  one  of  its  passengers  while  he  occupied  a  seat  in  a 
Pullman  company  car  attached  to  the  defendant's  train.  The 
accident  had  been  caused  by  the  falling  on  the  head  of  the 
passenger  of  the  upper  berth  of  the  sleeping-car,  and  was  due 
to  the  unsafe  condition  of  the  brace  or  arm  which  supported 
the  upper  berth,  and  which  was  afterwards  found  to  be  broken: 
Pennsylvania  Company  v.  Roy,  102  U.  S.  451. 

In  dealing  with  the  question  which  now  concerns  us,  the 
court  said;  — 

"  The  undertaking  of  the  railroad  company  was  to  carry  the 
defendant  in  error  over  its  line  in  consideration  of  a  certain 
sum,  if  he  elected  to  ride  in  what  is  known  as  a  first-class 
passenger-car;  with  the  privilege,  nevertheless,  expressly  given 
in  its  published  notices,  of  riding  in  a  sleeping-car,  constitut- 
ing a  part  of  the  carrier's  train,  for  an  additional  sura  paid  to 
the  company  owning  such  car. 

"  As  between  the  parties  now  before  us,  it  is  not  material 
that  the  sleeping-car  in  question  was  owned  by  the  Pullman 
Palace  Car  Company,  or  that  such  company  provided  at  its 
own  expense  a  conductor  and  porter  for  such  car,  to  whom 
was  committed  the  immediate  control  of  its  interior  arrange- 
ments. The  duty  of  the  railroad  company  was  to  convey  the 
passenger  over  its  line.  In  performing  that  duty,  it  could  not, 
consistently  with  the  law  and  the  obligation  arising  out  of  the 
nature  of  its  business,  use  cars  or  vehicles  whose  inadequacy 
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or  insuflficiency  for  safe  conveyance  was  discoverable  upon  the 
most  careful  and  thorough  examination For  the  pur- 
poses of  the  contract  under  which  the  railroad  company  un- 
dertook to  carry  Roy  over  its  line,  and  in  view  of  its  obligation 
to  use  only  cars  that  were  adequate  for  safe  conveyance,  the 
sleeping-car  company,  its  conductor  and  porter,  were  in  law  the 
servants  and  employees  of  the  railroad  company.  [Italics  are 
ours.]  Their  negligence,  or  the  negligence  of  either  of  them, 
as  to  any  matters  involving  the  safety  or  security  of  passengers 
while  being  conveyed,  was  the  negligence  of  the  railroad  com- 
pany." 

In  a  case  predicated  on  similar  facts,  the  supreme  court  of 
Ohio  applied  the  same  rule:  R.  R.  Co.  v.  Walrath,  38  Ohio  St. 
461. 

Commenting  on  the  preceding  and  other  adjudications, 
Wood,  in  his  work  on  railway  law,  has  formulated  the  rule  as 
follows:  "The  practice  of  running  trains  controlled  by  two 
separate  and  distinct  corporations  has  become  quite  common 
in  this  country,  and  as  a  result,  questions  as  to  the  relative 
liability  of  these  corporations  will  be  likely  often  to  arise." 

It  has  been  held  in  several  cases  that  when  a  passenger  has 
purchased  a  ticket  of  a  parlor-car  company,  entitling  him  to 
ride  in  its  car,  and  also  a  passage  ticket  of  the  railway  com- 
pany, the  railway  company  is  to  be  regarded  as  liable  for  the 
negligence  of  the  palace  car  company;  and  that  its  servants 
are  to  be  treated  as  the  servants  of  the  railway  company  in 
everything  that  regards  the  safety  and  security  of  the  passen- 
ger: Wood's  Railway  Law,  p.  1442,  sec.  366. 

Believing  that  in  a  question  of  such  vast  importance,  on 
matters  of  litigation  likely  to  arise  in  all  parts  of  the  American 
Union,  this  court  should  seek  to  place  its  rulings  and  juris- 
prudence in  line  and  in  harmony  with  those  of  the  supreme 
court  of  the  United  States,  and  of  the  courts  of  last  resort  of 
our  sister  states,  wherever  those  decisions  do  not  militate 
against  the  principles  of  our  special  and  exceptional  system 
of  laws,  we  deem  it  our  duty,  without  hesitation,  to  adopt  the 
conclusions  which  so  clearly  flow  from  the  highly  respectable 
authorities  to  which  we  have  just  referred,  and  from  which  we 
have  thought  it  proper  and  useful  to  make  the  foregoing  copious 
quotations. 

Applied  to  this  case,  in  which  it  appears  that  the  Pullman 
car  was  attached  to  defendant's  train,  under  the  same  circum- 
Btances,  rules,  and  regulations,  and  for  the  same  purposes  as 
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f»hown  in  the  cases  hereinabove  mentioned,  the  rule  of  law 
thus  sanctioned  leads  to  tlie  legal  conclusion  that  for  the  pur- 
poses of  this  contention  the  porter  of  the  sleeping-car,  by  whom 
Williams  was  stricken  down  and  injured,  must  be  treated  as 
being  at  the  time  a  servant  or  employee  of  the  defendant  com- 
pany, and  as  such  intrusted  with  the  duty  of  contributing,  in 
the  performance  of  his  legitimate  duties,  to  the  safety  and 
flocurity  of  the  passenger  which  the  railway  company  had 
undertaken  to  carry  safely  over  its  line. 

Hence  it  follows  that  the  railway  company  must  be  held 
liable  for  injuries  sustained  by  one  of  its  passengers  through 
the  negligence  or  fault  or  other  acts  of  the  porter  in  question. 
And  under  well-established  jurisprudence,  it  is  equally  clear 
and  logical  that  such  liability  extends  to  and  embraces  in- 
juries inflicted  on  the  passenger  by  means  of  a  willful  and 
malicous  assault  by  a  railroad  employee  on  the  passenger. 

That  responsibility  is  the  subject  of  a  very  able  and  mas- 
terly discussion  by  the  supreme  judicial  court  of  Maine,  in  the 
■case  of  Goddard  v.  Grand  Trunk  Ry  Co.,  57  Me.  202,  2  Am. 
Rep.  39,  in  which  a  passenger  was  allowed  exemplary  as  well 
as  compensatory  damages  for  gross  insults  heaped  upon  him 
by  a  brakeman  on  the  train  on  which  he  was  then  traveling. 
In  that  opinion,  from  which  we  made  copious  extracts  in  our 
previous  decision  {ante,  p.  612),  the  court  enforced  the  rule 
that  "  a  common  carrier  of  passengers  is  responsible  for  the 
willful  misconduct  of  his  servant  toward  a  passenger." 

"A  passenger  who  is  assaulted  and  grossly  insulted  in  a 
railway  car  by  a  brakeman  employed  on  the  train  has  a  rem- 
edy therefor  against  the  company." 

In  Pennsylvania  R.  R.  Co.  v.  Vandiver,  42  Pa.  St.  365,  82 
Am.  Dec.  520,  the  railway  company  was  held  liable  for  in- 
juries inflicted  on  a  passenger  by  a  violent  ejectment  from  the 
train, 

A  like  responsibility  was  decreed  against  the  railroad  com- 
pany for  injuries  sustained  by  a  lady  passenger  in  a  general 
fight  between  drunken  passengers  in  the  coach  in  which  she 
occupied  a  seat,  on  the  ground  that  the  conductor  had  not 
used  the  proper  means  to  quell  the  disturbance:  Pittsburg  etc. 
R.  R.  Co.  v.  Hinds,  53  Pa.  St.  512. 

Our  own  jurisprudence  has  sustained  an  action  by  a  lady 
passenger  against  the  owners  of  a  vessel  for  insulting  and 
abusive  language  used  to  her  and  about  her  by  an  employee 
•of  the  common  carrier.     The  principle  is  thus  summarized  in 
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that  opinion:  "The  master  of  a  vessel  is  liable  for  the  inde- 
cent and  inhuman  conduct  of  himself  and  of  his  crew  excited 
by  him  towards  a  passenger." 

"  Owners  of  vessels  carrying  passengers  for  money  are  sub- 
ject to  the  same  responsibility  for  a  breach  of  duty  by  their 
officers  to  the  passengers  as  they  would  be  in  regard  to  mer- 
chandise committed  to  their  care":  Keene  y.  Lizardi,  5  La. 
431;  25  Am.  Dec.  197. 

We  therefore  conclude  that  the  case  is  with  plaintiff,  unless 
it  should  appear  that  he  was  a  trespasser  on  the  Pullman  car 
when  the  incident  occurred  resulting  in  his  injuries. 

2.  And  this  brings  us  to  the  consideration  of  the  second 
question  involved  in  the  controversy.  Under  the  result  of  our 
examination  of  the  evidence  as  announced  in  our  previous 
opinion,  this  question  offers  no  difficulty  in  the  present  case. 

We  said  on  that  subject:  "  We  do  not  lose  sight  of  the  fact 
that  plaintiff  was  not  a  trespasser,  but  had  a  right  to  enter  the 
car  for  the  purpose  of  asking  permission  to  wash  his  hands, 
or  of  trying  to  have  the  privilege,  and  that  in  addressing  the 
porter  he  was  dealing  with  him  as  a  servant  of  the  company." 
•  A  second  examination  of  the  record  has  had  the  effect  of 
confirming  the  correctness  of  that  conclusion. 

The  preponderance  of  the  evidence  on  that  point,  although 
very  conflicting,  shows  to  our  entire  satisfaction  that  plain- 
tiff did  ask  permission  of  the  porter  to  wash  his  hands,  and 
that  after  an  exchange  of  a  few  unpleasant  words,  the  porter 
struck  him  on  the  head  with  a  blunt  instrument  while  plain- 
tiff was  standing  at  the  threshold  of  the  door  of  the  Pullman 
car.  He  was  stunned  by  the  blow,  which  felled  him  to  the 
platform,  whence  he  was  picked  up  and  brought  to  the  forward 
car  by  one  of  his  friends.  His  testimony  as  to  the  main  fea- 
tures of  the  incident  is  corroborated  by  that  of  two  other  wit- 
nesses, although  no  witness  saw  the  whole  incident. 

Hence  we  conclude  that  the  attack  was  unprovoked,  unjus- 
tifiable, and  willful  on  the  part  of  the  porter,  for  whose  con- 
duct the  defendant  company  must  be  held  liable  in  damages. 

As  the  Pullman  Car  Company,  the  immediate  and  direct 
employer  or  master  of  the  wrong-doer,  has  been  shielded  from 
responsibility  by  our  previous  decree,  the  case  may  be  a  hard 
one  on  the  defendant;  but  under  the  authorities  by  which 
we  have  been  guided,  the  hardship  appears  inevitable.  Our 
ruling  in  that  case  rested  on  the  pivotal  feature  that  there 
existed   no  contractual   relations   between   plaintiff  and  the 
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company.  Our  conclusions  find  ample  support  in  the  decision 
of  tlio  case  in  76  New  York,  hereinabove  referred  to,  in  which 
the  railway  company  was  made  to  respond  for  the  ejectment 
of  a  passenger  from  the  drawing-room  car,  in  which  he  claimed 
the  right  of  occupying  a  seat  without  paying  therefor. 

On  this  point,  we  quote  from  the  opinion  of  the  supreme 
court  of  the  United  States  in  Roy's  case,  102  U.  S.  458,  the 
following  utterances:  "  Whether  the  Pullman  Car  Company 
is  not  also  and  equally  liable  to  the  defendant  in  error,  or 
whether  it  may  not  be  liable  over  to  the  railroad  company  for 
any  damages  which  the  latter  may  be  required  to  pay  on 
account  of  the  injury  complained  of,  are  questions  which  need 
not  be  here  considered.  That  corporation  was  dismissed  from 
the  case,  and  it  is  not  necessary  or  proper  that  we  should  now 
determine  any  question  between  it  and  others." 

Under  all  the  circumstances  of  the  case,  we  hold  that  plain- 
tiff is  entitled  to  recover  damages  in  the  sum  of  one  thousand 
dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  annulled,  avoided,  reversed,  and 
the  verdict  of  the  jury  set  aside;  and  it  is  now  ordered  that 
plaintifif  do  have  and  recover  judgment  of  the  defendant, 
the  Louisville,  New  Orleans,  and  Texas  Railway  Company, 
in  the  sum  of  one  thousand  dollars,  and  for  costs  in  both 
courts. 


Sleepino-car  CoMPAinES:  See  WiUiams  v.  Pullman  Palace  Car  Co.,  antt 
p.  612,  and  note  619. 
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Gas  Compant  has  No  Right  to  iNDEyixrrELY  Keep  LAHr-POSTs  on 
Corner  of  Streets  of  a  city  after  its  contract  to  supply  the  city  with 
gas  baa  expired,  and  it  hae  ceased  to  supply  auy  gas  thereto.  A  charter 
from  the  state  to  such  company  granting  it  the  right  to  lay  gas  mains 
about  the  streets  of  the  city  does  not  confer  upon  it  authority  to  put 
up  and  keep  lamp-posts  upon  the  public  streets  or  corners,  when  the 
community  is  not  actually  benefited  thereby. 

OwLT  Those  Asserting  Similar  Conflictiso  Right  ca^t  Contbovkbt  » 
right  granted  by  a  city  to  other  persons  to  erect  towers  or  supports  to 
carry  wires  for  electric  purposes,  and  to  remove  obstmctions  to  such 
erections. 

CiTT  OF  New  Orleans  has  Right,  in  Exercise  of  its  Police  Power, 
to  Remove  Ob.struction3  to  the  erection  of  towers  for  electric  lights, 
for  the  public  benutit  and  convenience,  and  may  delegate  that  power. 
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Police  Power  is  Rianx  of  State  or  or  State  Foncttonart  to  Pre- 
scribe Regulations  for  the  good  order,  peace,  protection,  comfort,  and 
convenience  of  the  community,  which  do  not  encroach  on  the  like  power 
vested  in  Congress  by  the  federal  constitution. 

Suit  for  injunction.    The  opinion  states  the  case. 

BraughUy  Buck,  Dinkelspiel,  and  Hart,  for  the  appellant. 

Farrar,  Jonas,  and  Kruttschnitt,  Blanc  and  Butler,  and 
W.  H.  Rogers,  for  the  appellee. 

Bebmudez,  C.  J.  The  object  of  this  suit  is  to  enjoin  per- 
petually the  defendant  from  removing  the  lamp-posts  erected 
by  the  plaintiff  company  in  this  city. 

In  defense,  it  is  alleged  that  plaintiflf  has  no  right  to  oppose 
the  removal  when  the  same  is  unnecessary,  and  that  the  de- 
fendant has  the  right  to  take  down  the  posts,  under  the  au-^ 
thority  delegated  to  him  by  the  city  in  the  exercise  of  tho^ 
police  power. 

From  a  judgment  dissolving  the  injunction  issued  in  limine 
and  rejecting  the  demand,  with  recognition  of  the  right  to 
remove  claimed  by  the  defendant,  the  plaintiflf  prosecutes  this 
appeal. 

The  contention  in  this  controversy  arises  under  section  5  of 
ordinance  No.  2145,  C.  S.,  adopted  on  March  8,  1887,  by  the 
city  council  of  New  Orleans,  providing  for  the  erection  and 
construction,  upon  the  streets,  of  a  system  of  towers,  or  sup- 
ports, for  the  purpose  of  carrying  all  wires  and  cables,  whether 
for  telephone,  electric  light,  telegraph,  or  other  electrical  ob- 
jects, and  authorizing  the  defendant  to  put  up  such  towers, 
and  to  remove  obstacles  to  such  erection. 

The  ordinance  provides  that,  whenever  in  the  course  of  con- 
struction or  erection  of  any  of  said  towers,  or  supports,  it 
shal]  be  found  necessary  to  remove  or  displace  any  post,  pole, 
awning,  sign,  support,  or  other  thing  in  or  upon  the  public 
places,  banquettes,  or  streets,  the  said  grantee,  his  heirs, 
agents,  assigns,  and  successors,  shall  have  the  right  to  remove 
said  post,  pole,  awning,  sign,  support,  or  thing  or  things,  and 
to  occupy  the  place  or  places  from  which  said  removal  shall 
have  been  made. 

There  is  no  dispute  about  the  facts.  The  plaintiflf  company 
has  erected  numerous  lamp-posts  at  the  corners  of  the  side- 
walks in  the  city,  for*  the  purpose  of  vending  gas  light  to  it, 
and    illuminating  the  streets  and   thoroughfares.     The  con- 
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tracts  for  thus  supplying  this  commodity  have  expired,  and 
others  have  been  entered  into  for  electric  illumination. 

Testimony  establishes  the  danger  to  life  and  limb,  in  cases 
of  fire,  from  contact  with  electric  wires  with  the  apparatus  of 
the  fire  department,  both  when  they  approach  buildings  and 
when  they  fall  upon  the  ground.  It  also  shows  the  infinite 
number  of  electric  wires  strung  on  posts  about  the  streets  of 
the  city  for  different  objects, —  a  fact  so  notorious  that  it  may 
be  judiciously  noticed. 

The  plaintiff  shows  no  contract  with  the  city  to  put  up  and 
keep  indefinitely  the  lamp-posts  which  it  has  erected  for  the 
purpose  of  supplying  light  to  the  city,  when  none  is  furnished, 
for  the  use  of  the  public.  It  alleges  its  charter  from  the 
state,  granting  it  the  right  to  lay  gas  mains  about  the  streets, 
but  it  avers  no  authority  from  the  state  to  put  up  and  keep 
lamp-posts  upon  the  public  streets  or  corners  when  the  com- 
munity is  not  actually  benefited  thereby. 

It  is  a  fact  that  the  defendant  claims  the  right,  and  was 
about  to  exercise  it,  of  removing  such  lamp*post8  erected  by 
the  plaintiff  company,  found  at  spots  at  which  towers  are  pro- 
posed to  be  elevated. 

We  understand  the  company  to  contend  that  the  defendant 
Las  no  such  right,  because  it  has  a  contract  whereby  it  is  en- 
titled to  put  up  and  keep  the  posts;  because  the  right  claimed 
by  the  defendant  would  arise  from  a  prohibited  monopoly; 
because  the  city  herself  could  not  remove  the  posts  and  even 
then  delegate  the  power. 

1.  It  is  apparent,  from  the  charter  of  the  company,  the 
right  to  erect  and  keep  lamp-posts  on  the  corners  of  sidewalks 
in  New  Orleans  was  in  no  way  granted  it  by  the  legislature, 
although  that  of  laying  mains  on  the  streets  thempclves  was 
formally  conferred;  but  the  privilege  of  laying  such  mains 
does  not  imply,  unless  ex  -necessitate,  that  of  erecting  posts  at 
those  corners  on  the  sidewalks.  The  mains  are  designed  to 
supply  gas  to  all  consumers,  whether  the  city,  to  corporations, 
■or  to  individuals,  and  may  be  and  are  used  for  those  pur- 
poses; but  it  naturally  occurs  that  when  the  city  ceases  to  be 
a  consumer,  the  right  of  the  company  ceases  to  have  lamp- 
posts on  its  sidewalks. 

Hence  it  cannot  be  claimed  that  the  plaintiff  has  any  ab- 
solute contract  right  to  preserve  its  lamp-posts  at  those  par- 
ticular spots,  and  that  the  action  of  the  municipal  authorities 
has  impaired  that  right,  although  we  do  not  propose  to  saj 
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that  even  the  city,  in  the  exercise  of  her  police  powers,  could 
not,  in  a  proper  case,  have  done  by  herself  what  she  has  au- 
thorized another  to  do. 

2.  The  plaintiff  contends  further  that  the  rights  granted  by 
the  city  to  the  defendant  amount  to  a  monopoly,  which  comes 
within  the  ban  of  article  48  of  the  state  constitution.  To  this 
it  is  sufficient  to  answer  that  is  a  principle  well  founded  that 
no  one  can  be  heard  to  complain  of  and  charge  the  unconsti- 
tutionality of  the  grant  of  an  exclusive  right  or  privilege  who 
does  not  assert  a  similar  conflicting  right.  This  rests  upon 
the  plain  and  common-sense  reason  that  it  must  be  to  such 
person  a  matter  of  utter  significance  who  exercises  that  right 
or  privilege,  whether  he  be  one  that  does  so  exclusively  or  not. 
If  it  be  true  that  the  city  has  the  right  to  operate  the  removal, 
what  is  it  to  the  plaintiff  that  the  city  do  it  by  her  immediate 
servants,  or  causes  it  to  be  done  by  some  specially  designated 
person,  as  in  the  instant  case? 

3.  The  last  objection  to  be  considered  is,  whether  the  city 
could  have  exercised  the  right  of  removal  of  the  obnoxious 
lamp-posts.  That  right  the  city  possesses  as  an  inherent  con- 
comitant of  the  police  power.  So  far,  that  power  has  not  re- 
ceived a  full  and  complete  definition;  but  it  may  be  said  to 
be  the  right  of  a  state,  or  of  a  state  functionary,  to  prescribe 
regulations  for  the  good  order,  peace,  protection,  comfort,  and 
convenience  of  the  community,  which  do  not  encroach  on  the 
like  power  vested  in  Congress  by  the  federal  constitution. 

Of  that  power  it  may  well  be  said  that  it  is  known  when 
and  where  it  begins;  but  not  when  and  where  it  terminates. 
It  is  a  power  in  the  exercise  of  which  a  man's  property  may 
be  taken  from  him,  where  his  liberty  may  be  shackled,  and 
his  person  exposed  to  destruction,  in  cases  of  great  public 
emergencies:  See  1  Dillon  on  Municipal  Corporations,  3d  ed., 
166,  167,  and  Bass  v.  State,  34  La.  Ann.  494,  where  numerous 
authorities  are  quoted. 

In  a  kindred  case  the  United  States  supreme  court  said: 
"The  supreme  court  of  Indiana  placed  its  decision  in  support 
of  the  statute  principally  upon  the  ground  that  it  was  the 
exercise  of  the  police  power  of  the  state.  Undoubtedly,  under 
the  reserved  powers  of  the  state,  which  are  designated  under 
that  somewhat  ambiguous  term  of  "police  powers,"  regula- 
tions may  be  prescribed  by  states  for  the  good  order,  peace,  and 
protection  of  the  community.  The  subjects  upon  which  the 
state  may  act  are  almost  infinite,  yet,  in  its  regulations  with 
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respect  to  all  of  them,  there  is  this  necessary  limitation  that 
the  state  does  not  encroach  upon  the  free  exercise  of  the  power 
vested  in  Congress  by  the  constitution.  Within  that  limita- 
tion, it  may,  undoubtedly,  make  all  necessary  provisions  with 
respect  to  the  buildings,  poles,  and  wires  of  telegraph  com- 
panies in  its  jurisdiction,  which  the  comfort  and  convenience 
of  the  community  may  require":  Western  Union  Tel.  Co.  v. 
Pendleton,  122  U.  S.  359. 

A  similar  question  having  been  presented  to  the  United 
States  circuit  court  in  Chicago,  Illinois,  the  learned  court 
held  that  it  is  entirely  competent  for  the  city  authorities, 
unless  they  are  bound  by  some  absolute  contract  permitting 
the  poles  and  wires  to  stand  as  they  are,  to  have  them  re- 
moved, and  put  an  end  to  such  unsightly  obstructions  as  the 
poles  and  wire  are  in  the  streets.  There  must  be  a  power 
somewhere  to  cause  them  to  be  removed,  and  to  regulate  and 
control  the  manner  in  which  telegraph  lines  shall  enter  or 
pass  through  the  city:  Mutual  Union  Tel.  Co.  v.  Chicago,  16 
Fed.  Rep.  309. 

The  city  of  New  Orleans  has  the  undoubted  right  which  a 
citizen  would  have,  and  has,  who  would  have  agreed  with  the 
gas  company  to  illuminate  his  house  for  a  stated  time,  and 
to  furnish  therefor  the  necessary  appliances.  Clearly,  at  the 
expiration  of  the  contract,  the  citizen  could  require  the  re- 
moval of  the  appliances,  not  only  because  of  their  appearance, 
their  proving  an  obstruction  to  the  enjoyment  of  his  property, 
but  also,  and  particularly,  if  they  were  dangerous,  some  way 
or  other.  Quia  placet,  in  the  end,  would  be  a  sufficient  reason 
for  the  removal. 

Now,  in  the  present  case,  it  is  clear  that  the  city  has  the 
transmissible  right  to  require  the  removal,  not  only  because 
the  lamp-posts  are  no  longer  needed  and  used  for  public  ser- 
vice, but  also  because  the  city  needs  the  very  spots  on  which 
they  happen  to  have  been  erected,  and  it  is  proposed  to  utilize 
those  places  for  other  useful  and  beneficial  purposes,  and  has 
the  exclusive  right,  under  her  charter,  to  regulate  the  use  of 
the  streets  and  thoroughfares  within  her  limits. 
•  It  is  unnecessary  to  enumerate  the  benefits  expected  to  be 
derived  from  the  towers  mentioned  in  the  ordinance,  the 
legality  of  which  is  maintained,  as  they  are  no  important 
factors  in  the  case. 

Judgment  affirmed. 


Oct.  1888.]  LiNMAN  V.  Rtggins.  549" 

Municipal  Corporations,  Police  Powers  of:  CUy  of  St.  Paulv.  Colter, 
12  Minn.  41;  90  Am.  Dec.  278;  State  v.  Paterson,  45  N.  J.  L.  310;  46  Am. 
Eep.  772;  Ex  parte  Bourgeois,  GO  Miss.  6G3;  45  Am.  Rep.  420;  Matter  o/ 
Frazee,  63  Mich.  396;  6  Am.  St.  Rep.  310,  and  note  319.  City  council,  in 
the  discharge  of  its  duties,  must  act  within  the  bounds  described  by  its 
charter,  and  if  it  exceeds  the  powers  conferred  by  the  charter,  its  acts  will 
be  nugatory:  Agnew  v.  Brail,  124  111.  312. 
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[40  Louisiana  Annual,  761.] 
Administrator  of  Estate  not  Permitted  to  Impeach  his  Own  Official 

Acts.  —  A  party  who,  as  administrator  of  an  estate,  procures  an  order  of 

sale  of  real  estate  under  which  the  property  is  sold,  and  who  inaugurates 

and  consummates  all  the  proceedings  in  the  cause,  cannot  be  permitted, 

in  an  action  to  nullify  such  sale,  to  impeach  by  his  testimony  his  own 

official  acta  or  the  probate  proceedings  in  such  cause. 
Administrator,  Who  is  Survtving  Partner  in  Community  of  Deceased, 

MAY  Purchase  at  the  sale  of  the  effects  of  the  deceased  whose  estate  he 

represents. 
Probate   Sale  of  Real  Estate  for  Payment  of  Debts  is  not  Void 

merely  because  such  debts  were  not  actually  due.     Such  matter  is  a  mere 

irregularity. 
Pukchaser  at  Probate  Sale  is  not  Bound  to  Look  beyond  Dbcreb 

recognizing  its  necessity,  where  such  sale  is  made  under  the  order  of  the 

probate  court,  for  the  payment  of  the  debts  of  the  deceased. 
Prescription  of  Five  Years  Cures  All  Informalities  in  Public  Sale 

made  at  public  auction,  and  this  bar  is  perfect  and  complete  in  respect 

to  minors,  married  women,  or  interdicted  persons. 
Judgment  of  Nonsuit  is  not  Proper  where  the  defendant  makes  out  a 

clear  and  satisfactory  defense  entitling  him  to  a  final  judgment.     He  is 

entitled  to  a  judgment  on  the  merits,  which  will  preclude  any  further 

assertion  of  the  same  claims  against  him. 

Action  to  revoke  probate  sale.     The  opinion  states  the  case. 
/.  L.  Hargrove,  for  the  appellants. 
Alexander  and  Blanchard,  for  the  appellee. 

Watkins,  J.  Plaintiflfs,  as  the  heirs  of  Catherine  Linman, 
deceased  wife  of  Herman  Linman,  seek  the  revocation  and  dis- 
solution of  an  alleged  probate  sale  of  real  estate,  which  was, 
at  the  time  of  her  death,  an  asset  of  the  legal  community;  and 
they  claim  one  half  interest  therein. 

They  substantially  allege  that,  notwithstanding  Herman 
Linman  administered  the  succession  of  the  deceased,  an  ad- 
ministration was  wholly  unnecessary,  inasmuch  as  it  owed  no 
debts  that  could  not  have  been  satisfied  out  of  the  assets  of 
the  community  other  than  the  real  estate,  for  the  sale  of  which 
there  was  no  necessity. 
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The  petition  states  that  Linraan  was  regularly  appointed, 
qualified,  and  confirmed  administrator,  caused  an  inventory  to 
be  made,  filed  a  tableau  of  debts,  procured  an  order  for  the 
sale  of  the  real  estate  to  pay  debts  of  the  succession,  and  caused 
a  perfectly  formal  sale  to  be  made,  for  the  stated  sura  of  about 
thirteen  thousand  dollars  cash. 

That  on  the  same  day  the  ostensible  purchaser  transferred 
same  property  to  Linman  in  his  individual  capacity,  for  $13,643. 
part  cash,  and  the  remainder  on  terras  of  credit,  with  security 
of  mortgage  and  vendor's  lien. 

That  the  price  of  the  probate  sale  was  never  paid,  and  the 
conveyance  thereat  to  Harper,  and  from  Harper  to  Linman, 
were  simultaneous,  and  intended  to  enable  the  latter  to  ac- 
quire an  apparant  title  to  the  property  indirectly  which  he 
could  not  acquire  directly,  and  that  same  are  null  and  void. 

That,  in  the  foreclosure  of  his  mortgage,  Harper  became  the 
adjudicatee  at  sherifiPs  sale,  and  at  his  death  the  property 
passed  to  his  legal  representative,  and  that  the  conveyance 
was  void  because  the  note  Harper  held  was  without  considera- 
tion. 

The  defendant  pleaded,  as  an  exception,  the  want  of  a  previ- 
ous tender  of  the  amount  of  purchase  price  at  the  probate 
sale,  and  which  went  to  discharge  the  debts  of  the  deceased. 
With  full  reservation  he  answered  and  averred  that  Harper's 
title  is  one  acquired  in  good  faith,  under  the  probate  proceed- 
ings above  recited,  under  the  order  of  a  competent  court  to 
pay  succession  debts,  and  that  the  purchaser  paid  the  price, 
and  conveyed  the  property  to  Linman.  He  further  avers  that 
all  of  said  proceedings  were  valid  and  legal  and  in  good  faith, 
and  thereupon  he  pleads  the  prescription  of  one,  three,  and  five 
years  in  bar  of  this  action. 

On  the  trial  the  court  a  qua  dismissed  the  plaintiffs'  action 
as  of  nonsuit,  and  they  have  appealed.  In  this  court  the  de- 
fendant answers  the  appeal,  and  prays  for  a  final  judgment 
rejecting  plaintiffs'  demands  in  toto. 

1.  The  plaintiffs  introduced  as  their  witness  the  Linman, 
who  was  the  administrator  and  obtained  the  order  of  sale  un- 
der which  the  property  was  sold,  and  who  inaugurated  and 
consummated  all  of  the  proceedings  above  described,  and  by 
whom  to  substantiate  the  various  allegations  of  their  petition. 
To  the  introduction  of  this  witness  by  whom  to  prove  these 
facts,  the  defendant  objected  on  various  grounds,  and  among 
them  are  the  following,  viz.:  1.  That  Linman  could  not  bo 
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heard  to  stultify  himself,  and  impeach  his  own  oflBcial  acts  as- 
administrator,  nor  contradict  the  judicial  allegations  and  ju- 
dicial proceedings  in  the  succession  he  administered;  2.  That 
he  would  not  be  heard  to  contradict  his  own  statement  under  • 
oath,  attesting  the  correctness  and  existence  of  the  debts 
placed  by  him  upon  the  tableau  filed  in  said  succession;  and,, 
subsequently,  the  correctness  of  the  final  account,  and  the  gen- 
uineness of  the  debts  which  purported  to  have  been  paid;  or 
to  state  that  same  are  not  just  and  due  by  the  succession;  or- 
that  he  had  not,  as  administrator,  paid  the  same;  3.  That  he 
could  not  be  heard  to  impeach  or  contradict  his  receipt  as  ad- 
ministrator, in  which  he  acknowleded  the  payment  of  the  pur-^ 
chase  price  from  Harper. 

For  the  reasons  assigned,  the  testimony  of  the  witness  Lin- 
man  was  disallowed,  and  it  has  been  brought  up  annexed  to 
a  bill  of  exceptions. 

It  appears  from  the  succession  record  that  was  oflFered  in 
evidence  by  the  plaintiflFs'  attorney,  that  all  the  grounds  of 
objection  are  well  taken,  and  particularly  the  one  to  the  ef- 
fect that  he  had  sworn,  in  open  court,  on  the  trial  of  the  tab- 
leau and  account,  that  the  debts  enumerated  were  due  by  the- 
succession,  and  that  same  had  been  paid  by  him  out  of  the 
proceeds  of  the  succession  sale. 

It  is  absurd  to  suppose  that  any  court  of  justice  would  listen 
to  the  statements  of  any  witness  in  support  of  such  proposi- 
tions, which  would,  of  necessity,  involve  the  witness's  perjury 
and  turpitude;  and  although  there  is  an  abundance  of  it^ 
we  deem  it  unnecessary  to  cite  authority  in  support  of  our 
opinion.  There  is  no  doubt  of  the  correctness  of  the  lower 
judge's  ruling. 

2.  The  only  pertinent  evidence  in  the  record  on  the  maia 
issue  is  that  of  one  of  Linman's  attorneys. 

He  states  his  recollection  to  be,  that  the  whole  of  the  pur-^ 
chase  price  was  not  paid  in  cash  by  Harper,  and  that  Harper 
was  a  creditor  of  the  succession,  and  desired  a  title  in  himself^ 
and  intended  to  convey  it  to  Linman,  and  give  him  time  to 
redeem,  or  pay  the  debt  due  him. 

This  testimony  clearly  demonstrates  that  these  titles  were  not 
fraudulent  simulations,  but  real  and  actual  sales  that  were 
translative  of  the  property,  though  it  may  have  been  for  an 
inadequate  price:  Pochelu  v.  Catonet,  40  La.  Ann.  327. 

3.  Simple  reference  to  the  code  will  suffice  to  show  that 
there  was  no  legal  impediment  to  a  purchase  by  Linman  at 
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the  probate  sale  of  the  effects  of  the  succession  of  his  deceased 
wife,  and  late  partner  in  community.  It  provides  that  "  any 
executor,  administrator,  ....  may  purchase  at  the  sale  of 
the  effects  of  the  deceased,  whose  estate  he  may  represent, 
when  he  is  the  surviving  partner  in  community,"  etc.:  R.  C. 
C.  1146. 

There  was  no  occasion  for  Harper  to  have  accepted  title  as 
a  person  interposed  for  Linman.  This  pretention  is  ground- 
less. 

4.  Conceding  for  the  argument  that  the  evidence  shows,  or 
would  show,  that  only  a  small  portion  of  the  alleged  succes- 
sion debts  were  actually  and  really  due,  and  it  would  in  no 
manner  affect  the  question  at  issue. 

In  Webb  v.  Keller,  39  La.  Ann.  55,  we  discussed  and  decided 
this  question,  and  used  the  following  language,  viz.:  "  The  com- 
plaint made  of  the  order  of  court  directing  the  sale,  on  the 
ground  that  the  estate  of  Dr.  Webb  owed  no  debts,  or  if  it  did, 
none  that  had  been  recognized  and  proved  before  a  family 
meeting,  or  the  court,  does  not  go  to  the  court's  want  of  juris- 
diction. The  debts  were  subsequently  placed  upon  the  tab- 
leau, and  proved  to  the  satisfaction  of  the  judge  who  was 
competent,  and  same  was  homologated,  and  he  directed  the 
proceeds  of  sale  to  be  applied  to  their  payment.  This  was  a 
mere  irregularity,  and  not  a  cause  to  challenge  the  proceeding 
as  null  and  void." 

That  suit  was  similar  in  many  respects  to  this,  and  had  a 
like  object  of  attainment,  and  the  quoted  ruling  is  applicable. 

5.  In  that  case  we  further  said  that  it  is  the  well-settled 
jurisprudence  of  this  court  that  the  purchaser  at  a  sale  made 
under  an  order  of  the  probate  court,  which  is  a  judicial  one,  is 
not  bound  to  look  beyond  the  decree  recognizing  its  necessity. 

"  He  must  look  to  the  jurisdiction  of  the  court,  but  the  truth 
of  the  record  concerning  matters  within  its  jurisdiction  cannot 
be  disputed  ":  Graham's  Heirs  v.  Gibson,  14  La.  146;  BaWs 
AdministratriT  v.  Ball,  15  Id.  182;  Rhodes  v.  Union  Bank  of 
Louisiana,  7  ICob.  (La.)  66;  Corcoran  v.  Riddell,  7  La.  Ann.  268; 
Shaffet  v.  Jackson,  14  Id.  154;  Succession  of  Gumey,  14  Id.  622; 
Webb  V.  Keller,  26  Id.  596;  Frazer  v.  Zylicz,  29  Id.  536;  Heirs 
of  Herman  v.  Janners,  31  Id.  280.  "  The  purchaser  at  a  ju- 
dicial sale  of  property  of  a  succession  is  not  bound  to  look 
further  back  than  the  order  of  the  court  directing  the  sale": 
Succession  of  Hebrard,  18  La.  Ann.  485;  Woods  v.  Lee,  21  Id. 
505;  Beale  v.  Walden.  11  Rob.  (La.)  72;  Brosnahan  v.  Tumer, 
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16  La.  440;  Heirs  of  Nessom  v.  Weis,  34  La.  Ann.  1004;  Webb 
V.  Keller,  39  Id.  55. 

Defendant  has  stated  his  case  strictly  within  this  rule.  All 
the  motuary  proceedings,  and  those  leading  up  to  and  embra- 
cing the  probate  and  judicial  sales  in  question,  are  perfectly 
regular,  and  the  probate  sale  was  made  under  the  authority  of 
an  order  of  the  court  to  pay  the  debts  of  the  succession. 

6.  The  prescription  of  five  years  which  the  defendant  pleads, 
under  R.  C.  C.  3548,  cures  "  all  informalities  connected  with  or 
growing  out  of  any  public  sale  made  ....  at  public  auc- 
tion," and  this  bar  is  perfect  and  complete  in  respect  to 
"  minors,  married  women,  or  interdicted  persons." 

The  preceding  argument  and  citation  of  authority  prove 
that  the  matters  complained  of  are,  in  truth  and  reality,  only 
matters  of  irregularity,  and  do  not  involve  an  absolute  nullity 
or  illegality.  They  are  all  cut  off  by  the  defendant's  plea  of 
five  years'  prescription. 

7.  The  learned  judge  of  the  district  court  dismissed  the 
plaintiff's  action  as  of  nonsuit.  It  appears  clear  to  our  minds 
that  this  was  not  just  to  the  defendant,  who  has  made  out  her 
defense  most  clearly  and  satisfactorily,  and  is  entitled  to  final 
judgment,  and  the  judgment  of  the  court  a  qua  must  be 
amended. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  amended;  and  it  is  further  ordered 
and  decreed  that  the  demands  of  the  plaintiffs  be  rejected  and 
disallowed,  and  that,  as  thus  amended,  the  judgment  be 
aflfirmed,  and  at  defendant's  costs  in  both  courts. 


Declarations  of  Administrator  in  Chief  that  Sale  of  Intestate's 
Property,  Made  by  Him,  was  Private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  succeeding  administrator,  for  the  purpose  of  impeach- 
ing the  sale  and  recovering  the  property  from  one  claiming  under  the 
purchaser  at  such  sale:  Mc Arthur  v.  Carrie,  32  Ala.  75;  70  Am.  Dec.  529. 

Probate  Courts  are  Courts  of  General  .Jurisdiction,  and  all  pre- 
sumptions are  in  favor  of  the  validity  of  their  proceedings:  Alexander  v. 
Maverick,  18  Tex.  179;  67  Am.  Dec.  693;  see  WiChsra  v.  Patterson,  27  Tex. 
491;  86  Am.  Dec.  643. 

Purchase  by  Executor  or  Administrator  at  his  Own  Sale  is  not 
Void,  but  voidable  at  the  election  of  those  interested:  Smithv.  Oranberry,  39 
Ga.  381;  99  Am.  Dec.  464;  Houston  v.  Bryan,  78  Ga.  181;  6  Am.  St.  Rep. 
252. 

Purchaser  at  Sheriff's  Sale,  as  Well  as  Party  Redeeming,  is  Bound 
at  his  peril  to  inquire  whether  it  sufficiently  appears  on  the  face  of  the  record 
that  the  court  had  jurisdiction:  Union  Iron  Works  v.  Basaick  Mining  Co.,  10 
Col.  24. 
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GuNTHER   V.    New   Orleans   Cotton    Exohangb 
Mutual  Aid  Association. 

[40  Louisiana  Annual,  776.1 

Equttablb  Estoppel  —  Corpohatiom  not  Exempt  from  Application  o» 
Principles  of.  —  A  mutual  benefit  association,  whoso  charter  provides 
that  a  particular  method  of  giving  notice  of  assessments  falling  due 
shall  bo  a  proper  notification  to  all  members,  is  not  exempt  from  tlie  ap- 
plication of  the  principles  of  equitable  estoppel,  which  operate  upon  all 
other  persons,  natural  or  juridical. 

Doctrine  of  Estoppel  —  When  may  be  Invoked  in  Matters  Affect- 
ing Execution  of  Contracts.  —  Where  a  party  to  a  contract  has  com- 
plied with  its  terms,  he  has  no  occasion  to  invoke  the  doctrine  of  es- 
toppel; it  is  only  when  the  terms  have  admittedly  not  been  complied 
with  that  tho  question  arises  whether  the  other  party  has,  by  bis  i-epre- 
sentations  or  conduct,  estopped  himself  from  setting  up  such  non-com- 
pliance as  a  ground  of  forfeiture. 

Forfeitures  are  not  Favored  in  Law;  and  if  a  mutual  benefit  associa- 
tion, although  its  charter  provides  only  for  giving  notice  of  assessments 
due  by  posting  thereof,  adopts  and  continues  for  a  long  time  the  practice 
of  sending  written  notices  by  mail  to  a  certain  class  of  members,  a  mem- 
ber of  that  class  is  justified  in  believing  that  such  written  notice  will  be 
sent  to  him,  and  in  acting  upon  such  belief;  and  if  his  failure  to  pay  an 
assessment  is  solely  due  to  want  of  such  notice,  and  he  offers  to  pay  the 
same  as  soon  as  he  obtains  information  thereof,  the  association  will  bo 
estopped  from  claiming  the  forfeiture  of  his  membership,  and  denying 
his  right  to  recover  because  of  such  supposed  forfeiture. 

Action  to  recover  insurance.    The  opinion  states  the  case. 
Bayne,  Denegre,  and  Bayne,  for  the  appellants. 
W.  F.  and  D.  C.  Mellen,  for  the  appellees. 

Fenner,  J.  The  defendant  is  a  corporation,  organized  as 
a  mutual  benefit  association,  the  members  of  which,  or  their 
designated  beneficiaries,  are  entitled,  at  death,  to  receive  an 
amount  equivalent  to  the  sum  of  certain  assessments  which 
are  levied  upon  and  payable  by  the  surviving  members. 

Plaintififs  exhibit  a  certificate  of  the  association,  reciting  the 
membership  of  Julius  Aroni,  and  that,  "in  consideration  of 
twenty  dollars  by  him  paid  as  such,  said  Aroni  has  secured  to 
his  children  [the  plaintiffs],  in  the  nature  of  insurance  upon 
his  life,  all  the  benefits  of  said  association,  subject  at  the  same 
time  to  the  conditions,  limitations,  and  penalties  imposed  by 
the  charter  of  the  association." 

Defendant  admits  the  original  membership  of  Aroni,  and 
the  right  of  plaintiffs  to  claim  whatever  is  due  under  the  cor- 
tificate,  but  avers  that,  in  accordance  with  the  provisions  of 
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the  charter,  he  had,  prior  to  his  death,  been  duly  suspended 
for  non-payment  of  assessments,  and  had  entirely  forfeited  his 
membership,  and  all  claims  against  the  association. 

The  charter  contains  the  following  provision:  "Upon  proof  of 
the  death  of  a  member,  each  surviving  member  shall,  within  ten 
days,  pay  to  the  secretary  the  sum  of  ten  dollars.  A  notice 
posted  in  the  rooms  of  the  Cotton  Exchange  shall  be  deemed 
a  proper  notification  to  all  members.  Any  member  not  having 
paid  within  ten  days  shall  be  suspended,  and  shall  be  treated 
as  not  being  on  the  rolls  of  membership,  and  in  case  of  his 
death  during  the  period  of  such  suspension,  he  shall  forfeit  all 
claims  upon  the  association;  provided,  however,  that  within 
thirty  days  from  date  of  such  notice,  upon  payment  of  any 
past  dues,  and  any  that  would  have  accumulated  bad  he  re- 
mained a  member  of  this  association,  his  suspension  shall 
cease.  Should  any  member  remain  in  default  after  the  expi- 
ration of  the  said  term  of  thirty  days,  he  can  only  be  reinstated 
by  a  vote  of  the  board  of  directors,  and  upon  payment  of  all 
arrears." 

To  become  a  member,  it  was  essential  that  the  applicant 
should  be  either  a  member  of  the  Cotton  Exchange,  or  the 
holder  of  a  power  of  attorney  of  a  member,  or  a  visiting  mem- 
ber, or  an  employee  of  said  exchange;  but  the  charter  pro- 
vided that  "  any  member  may  withdraw  from  the  Cotton 
Exchange  without  severing  his  connection  with  this  associa- 
tion." 

The  rule  with  regard  to  notice  was  evidently  adopted  with 
reference  to  the  original  conditions  of  membership,  under 
which  every  member  having  access  to  the  floor  of  the  Cotton 
Exchange  would  have  the  opportunity  to  observe  the  posted 
notices. 

But  as  time  went  on,  under  the  operation  of  the  provision 
^ast  quoted,  there  arose  a  class  of  members  of  the  association 
who  had  cearfed  to  be  members  of  the  exchange,  and  had  lost 
the  privilege  of  access  to  its  rooms.  As  to  them,  the  posting 
of  notices  in  a  room  which  they  were  forbidden  to  enter  be- 
came obviously  unavailing.  We  do  not  say  that  this  change 
of  condition  operated  the  creation  of  any  new  right,  or  imposed 
any  duty  upon  the  association  to  give  a  different  notice  from 
that  required  by  the  charter.  It  might  have  stood  upon  its 
rights,  and  have  held  the  excluded  members  to  the  hard  lines 
of  their  contract.  But  it  did  not  choose  to  do  so.  On  the 
contrary,  it  adopted  the  just  and  reasonable  custom  of  send- 
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ing,  by  mail,  written  notices  of  all  assessments  due  to  all  such 
members,  and  even  to  others  who  requested  it.  It  is  true  that 
the  president  says  that  ho  told  such  members  as  spoke  to  him 
on  the  subject  that  this  was  a  matter  of  courtesy,  and  not  of 
right;  but  he  does  not  pretend  that  he  made  such  statement 
to  Aroni. 

Aroni  had  ceased  to  be  a  member  of  the  Cotton  Exchange. 
Under  the  custom  above  indicated,  notices  were  always  mailed 
to  his  address  when  assessments  became  due,  and  he  always 
paid.  The  custom  was  to  send  notices,  as  soon  as  an  assess- 
ment was  posted,  to  all  members  who,  like  Mr.  Aroni,  were 
not  admitted  to  the  exchange. 

In  November,  1885,  Mr.  Aroni  was  stricken  with  cerebral 
apoplexy  and  softening  of  the  brain,  from  which  date  until  his 
death,  in  the  latter  part  of  1886,  he  remained  in  a  state  of 
mental  incompetency. 

Mr.  Aroni  had  an  office  on  Carondelet  Street,  and  resided 
in  rooms  on  Canal  Street,  both  of  which  were  known  to  the 
officers  of  the  association  charged  with  giving  notices.  In 
February,  1886,  two  deaths  occurred,  of  which  notices  were  re- 
ceived at  his  office,  and  his  son,  Mr.  Ernest  Aroni,  promptly 
paid  the  assessments. 

On  March  27,  1886,  another  member,  Mr.  Friedlander,  died. 
No  notice  was  ever  received  of  this  death,  either  at  the  office 
or  residence  of  Mr.  Aroni.  Mr.  Mellen,  his  friend  and  asso- 
ciate in  much  legal  business,  testifies  that  he  regularly  exam- 
ined his  mail,  and  that  no  such  notice  came;  if  it  had,  he 
would  have  attended  to  it.  Mr.  Ernest  Aroni  states  he  was 
with  his  father  day  and  night  at  his  residence,  and  that  no 
such  notice  came  there. 

The  officers  of  the  association  testify  that  notices  were  sent 
out  as  usual,  and  they  presume  one  was  sent  to  Mr.  Aroni,  but 
they  do  not  profess  to  remember  it  as  a  fact,  or  to  have  any 
record  of  any  kind  to  confirm  their  impression  based  simply 
on  their  ordinary  course  of  proceeding.  The  liability  to  acci- 
dental omission  in  sending  a  large  list  of  notices  is  too  great 
to  justify  us  in  giving  to  this  testimony  sufficient  weight  to 
overthrow  the  presumption  resulting  from  the  fact  that  all 
other  notices  sent  reached  their  destination,  and  that  this  one 
certainly  did  not. 

Another  fact  still  more  strongly  weighs  against  the  defend- 
ant. On  the  31st  of  March,  1886,  Mr.  R.  N.  Lewis,  another 
member,  died.    This  was  several  days  before  the  expiration  of 
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ten  days  from  the  death  of  Friedlander,  at  a  time  when  Mr. 
Aroni  was  in  no  manner  in  default,  when  the  custom  clearly 
entitled  him  to  immediate  notice  of  the  assessment,  and  when 
there  was  no  excuse  for  not  sending  it.  If  the  former  notice 
had  simply  been  miscarried  in  the  mail,  it  is  not  likely  that  a 
similar  accident  would  have  happened  a  second  time. 

If  the  latter  had  been  received,  all  the  consequences  of  the 
former  accident  would  have  been  averted.  Yet  it  is  admitted 
that,  in  this  case,  no  notice  was  sent.  The  admitted  failure  to 
give  notice  in  this  case,  being  without  excuse,  supports  the 
probability  of  failure  in  the  former,  and  places  the  association 
in  fault. 

There  is  not  the  slightest  ground  for  attributing  the  failure 
to  pay  these  assessments  to  any  other  cause  than  want  of  no- 
tice. As  soon  as  the  default  came  to  the  knowledge  of  the 
beneficiaries,  and  long  before  the  death  of  Mr.  Aroni,  the  par- 
ties immediately  tendered  payment  of  all  assessments  due, 
and  demanded  the  reinstatement  of  Mr.  Aroni,  which  was  re- 
fused. 

We  therefore  accept  and  treat  it  as  a  fact  in  the  case  that 
Mr.  Aroni  was  not  notified  of  any  assessment  which  he  failed 
to  pay,  unless  the  simple  posting  in  the  exchange  operated  as 
a  sufficient  notice. 

The  learned  counsel  for  defendant  vigorously  maintain  that 
Mr.  Aroni  was  entitled  to  no  other  notice  than  the  posting^ 
that  the  charter  is  a  contract  to  which  he  was  a  party,  and  by 
the  terms  of  which  he  is  bound,  and  that  he  had  not,  and  no 
action  of  the  officers  of  the  company  could  confer  upon  him,  a 
right  to  any  other  notice  than  that  which  the  charter  declared 
should  be  sufficient. 

We  can  discover  no  possible  reason  why  the  defendant 
should  be  exempt  from  the  application  of  the  principles  of 
equitable  estoppel,  which  operate  upon  all  other  persons,  nat- 
ural or  juridical,  nor  why  the  mere  fact  that  there  was  a  con- 
tract should  bar  their  application. 

In  matters  affecting  the  execution  of  contracts,  there  would 
never  be  any  occasion  for  invoking  the  doctrine  of  estoppel  if 
the  party  had  complied  with  the  terms  of  his  contract,  because 
such  compliance  would  be,  of  itself,  a  sufficient  basis  for  his 
legal  right. 

It  is  only  when  the  terms  have  admittedly  not  been  com- 
plied with  that  the  question  arises  whether  the  other  party 
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has,  by  his  representations  or  conduct,  estopped  himself  from 
Betting  up  such  non-compliance  as  a  ground  of  forfeiture. 

Says  Mr.  Bigelow:  "  Where  a  person,  by  his  words  or  con- 
duct, voluntarily  causes  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  induces  him  to  act  upon  that  be- 
lief, so  as  to  change  his  previous  position,  he  will  be  estopped 
to  aver  against  the  latter  a  different  state  of  things":  Bigelow 
on  Estoppel,  Introduction,  p.  64. 

There  can  be  no  doubt  that  the  long-continued  practice  of  the 
defendant  company  to  send  Mr.  Aroni  prompt  notice  of  every 
assessment  as  soon  as  made  justified  him  in  believing  that  he 
would  receive  such  notices,  and  in  acting  on  the  belief  that  by 
paying  when  so  notified  his  rights  would  be  protected. 

The  case  is  very  much  stronger  than  that  of  ordinary  insur- 
ance, where  a  fixed  premium  is  due  at  a  date  certain,  and 
where  the  insured,  independently  of  any  notice,  is  fully  ad- 
vised of  his  duty  in  the  premises.  Here  notice  of  some  kind 
was  absolutely  essential  in  order  to  inform  the  insured  that 
anything  was  due.  But  even  in  the  former  class  of  cases,  it 
has  been  universally  held  that,  however  positive  the  terms  of 
the  contract  in  requiring  payment,  unconditionally,  of  the  pre- 
miums when  due,  yet  if  the  company  pursues  the  practice  of 
notifying  its  policy-holder  before  the  maturity  of  his  pre- 
miums, the  latter  would  have  the  right  to  expect  and  to  rely 
on  receiving  such  notice,  and  that  if  the  company  failed  to 
send  it  in  a  particular  case,  it  would  be  estopped  from  claim- 
ing a  forfeiture  for  non-payment  at  the  exact  time. 

This  has  been  held  by  the  supreme  court  of  the  United 
States,  using  the  following  language:  '•  Forfeitures  are  not 
favored  in  the  law,  and  courts  arc  always  prompt  to  seize  hold 
of  any  circumstances  that  indicate  an  election  to  waive  a  for- 
feiture, or  an  agreement  to  do  so,  on  which  the  party  has  relied 
and  acted.  Any  agreement,  declaration,  or  course  of  action 
on  the  part  of  an  insurance  company,  which  leads  a  party 
insured  honestly  to  believe  that,  by  conforming  thereto,  a 
forfeiture  of  his  policy  will  not  be  incurred,  followed  by  duo 
conformity  on  his  part,  will  and  ought  to  estop  the  company 
from  insisting  on  the  forfeiture,  though  it  might  be  claimed 
under  the  express  letter  of  the  contract.     The  company  is 

thereby  estopped  from  enforcing  the  contract In  the 

present  case,  it  appeared  that  the  company  had  discontinued 
its  agency  at  the  place  of  residence  of  the  insured  soon  after 
the  policy  was  issued,  and  had  given  him  notice  by  mail,  from 
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time  to  time,  where  and  to  whom  to  pay  them.  Such  notice, 
it  would  seem,  had  never  been  omitted  prior  to  the  maturity 
of  the  last  installment.  The  effect  of  the  judge's  charge  was, 
that  if  this  was  the  fact,  and  if  no  notice  had  been  given  on 
that  occasion,  and  the  failure  to  pay  the  premium  was  solely 
due  to  the  want  of  such  notice,  it  being  ready  and  being  ten- 
dered as  soon  as  notice  was  given,  no  forfeiture  was  incurred. 
We  think  the  charge  was  correct  under  the  circumstances  of 
this  case.  The  insured'  had  good  reason  to  expect  and  to 
rely  on  receiving  notice  to  whom  and  where  he  should  pay 
that  installment.  It  had  always  been  given  before,"  etc.: 
Insurance  Co.  v.  Eggleston,  96  U.  S.  572. 

The  same  doctrine  was  reiterated  in  a  later  case,  and  was 
extended  to  a  case  where  the  insurance  company  was  in  the 
habit  of  receiving  the  premium  though  tendered  a  few  days 
after  maturity,  and  was  held  to  be  thereby  estopped  from 
claiming  a  forfeiture  when  the  premium  was  tendered  in  a 
reasonable  time  after  maturity:  Phoenix  Ins.  Co.  v.  Doster,  106 
U.  S.  30;  see  also  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426; 
Attorney-General  v.  Continental  Life  Ins.  Co.,  33  Hun,  138; 
Insurance  Co.  v.  Tullidge,  39  Ohio  St.  240;  Manhattan  Life 
Ins.  Co.  V.  Smith,  44  Id.  156;  58  Am.  Rep.  806;  TJiompson  v. 
Insurance  Co.,  52  Mo.  469;  Fitzpatrick  v.  Mut.  &  Ben.  Life  Ins. 
Co.,  25  La.  Ann.  444. 

The  case  last  quoted  fully  recognizes  the  authority  of  a 
mutual  benefit  association,  like  the  defendant,  to  change  the 
method  of  notice  provided  in  the  charter,  and  held  the  com- 
pany estopped  from  setting  up  a  forfeiture  under  the  charter 
notice,  where  the  new  notice  adopted  had  not  been  given. 

We  consider  the  present  case  as  fully  covered  by  the  princi- 
ples above  set  forth. 

Judgment  aflarraed. 

Equttablb  Estoppel,  how  Created:  New  York  Rubber  Co.  v.  Rothery, 
107  N.  y.  310;  1  Am.  St.  Rep.  822,  and  note  826;  Weinstein  v.  National 
Bank,  69  Tex.  38;  6  Am.  St.  Rep.  23,  and  note  28;  Bynum  v.  Preston,  69  Tex. 
287;  5  Am.  St.  Rep.  49,  and  note  53. 

Waivbk  of  Fobfeitcbes  Provided  for  in  Policies  of  Insubance:  See 
Continental  Life  Ina.  Co.  v.  Yung,  113  Ind.  159;  3  Am.  St.  Rep.  630,  and  note 
637. 
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Weeks   v.    New    Orleans,    Spanish    Foet,    ani> 
Lake  Railroad  Company. 

[40  Louisiana  Ankual,  80aj 

OwB  Standiwo  upon  or  Crossing  Railroad  Track  to  Board  Movma 
Traim  Which  has  Left  Station  ia  not  in  a  poaitioa  that  makes  the 
railroad  company  a  guarantor  of  hia  safety,  or  exempts  him  from  the 
obligation  of  using  proper  care  for  his  self-protection,  although  passea- 
gers  crossing  the  track  at  a  station,  to  board  or  leave  a  train  lialtcd  for 
that  purpose,  arc  not  held  to  the  exercise  of  the  same  care  and  vigilance 
that  are  ordinarily  exacted  from  persons  crossing  railroad  tracks;  but 
are  authorized  to  assume  that  the  company  will  so  regulate  its  trains 
that  they  will  be  safe  from  harm  on  the  track  which  they  are  thus  in- 
vited and  required  to  cross. 

Attempt  to  Board  Moving  Railroad  Train  is  Such  Contributort 
Xeoliokncb  as  will  bar  a  recovery  for  injuries  received  in  making 
such  attempt. 

Onb  Who  Staxds  on  Railroad  Track  in  Full  View  o»  Approaching 
Train,  which  rings  its  bell  and  blows  its  whistle,  without  using  his 
senses  to  guard  against  the  danger  to  which  he  ia  exposed,  being  ab- 
sorbed in  an  effort  to  board  a  moving  train,  is  guilty  of  such  contribu- 
tory negligence  as  will  bar  a  recovery. 

Action  to  recover  damages  for  negligence.  The  opinioQ 
Btates  the  case. 

Robert  Mott,  Harry  H.  Hall,  and  C.  P.  DroUa^  for  the  appel- 
lant. 

Walter  D.  De-negre,  for  the  appellee. 

Fenneb,  J.  At  the  point  with  which  we  are  concerned,  the 
defendant's  double-track  railroad  runs  along  Bienville  Street. 

At  the  intersection  of  Bienville  and  Napoleon  streets  lies,  on 
one  side  of  Napoleon  Street,  a  square  known  as  Loeper's  Park, 
and  on  the  other  or  city  side  a  vacant  square  known  and  used 
as  a  base-ball  green. 

Loeper's  Park  contains  a  garden,  buildings,  places  of  re- 
freshment, dancing-platform,  etc.,  and  is  used  for  picnics  and 
a  place  of  resort  on  Sundays.  Its  entrance-gate  is  on  Bien- 
ville, about  thirty-five  feet  from  Napoleon  Street. 

On  Sunday,  August  8,  1886,  defendant's  train,  coming  from 
the  lake  to  the  city  along  the  track  farthest  from  the  park  and 
base-ball  green,  stopped  at  Loeper's  Park  gate,  and  took  on  a 
number  of  passengers.  It  then  moved  on,  and  while  moving, 
twenty-five  or  thirty  boys,  who  had  been  engaged  in  base-ball 
on  the  green,  came  running  towards  the  train,  crossing  the 
intervening  track  or  being  upon  it,  and  began  boarding  the 
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moving  train.  All  succeeded  in  catching  on  except  the  son  of 
plaintiff,  an  intelligent  boy  of  fifteen  years,  who  waited  for  the 
rear  coach,  and  was  standing  on  or  near  the  intervening  track 
when  the  out-going  train  running  on  said  track  came  along,, 
and  struck  him,  inflicting  severe  injuries.  The  point  at  which 
he  was  struck  was  about  one  hundred  feet  from  Loeper's  Park 
gate,  which  point  had  been  reached  by  the  rear  car  of  the  in-- 
going  train. 

The  present  action  is  brought  to  recover  damages  for  the- 
injury  thus  inflicted. 

The  substantial  allegations  of  the  petition,  as  to  the  grounds 
of  liability,  are,  "that  the  injury  was  caused  by  the  gross 
negligence,  carelessness,  and  want  of  skill  of  the  defendant's 
agents  and  employees";  that  the  boy  "was  lawfully  in  the 
position  occupied  by  him  when  run  over,  about  boarding  the 
in-coming  train  at  the  spot  where  he  was  run  over,  and  where 
said  trains  usually  stopped  for  Loeper's  Park  " ;  and  that  "  the 
said  minor  was  in  no  way  negligent  or  at  fault." 

We  quote  the  language  of  the  supreme  court  of  the  United; 
States  as  follows:  — 

"  The  question  in  such  cases  is:  1.  Whether  the  damage 
is  occasioned  entirely  by  the  negligence  or  improper  conduct 
of  the  defendant;  or  2.  Whether  the  plaintiff"  himself  so  far 
contributed  to  the  misfortune  by  his  own  negligence  or  want 
of  personal  care  and  caution  that,  but  for  said  neglect  or  want. 
of  care  and  caution  on  his  part,  the  misfortune  would  not  have 
happened.  In  the  former  case  the  plaintiff  is  entitled  to  re- 
covery, and  in  the  latter  he  is  not":  Railroad  Co.  v.  Jones,  9S 
U.  S.  441. 

The  same  doctrine  is  fully  sustained  by  our  own  juris- 
prudence, and  was  announced  by  us  in  the  following  terms: 
"Where  the  injury  results  from  the  negligence  of  plaintiff" 
and  the  negligence  of  the  defendant  in  such  a  manner  that 
the  negligence  of  each  may  be  considered  as  a  juridical  cause 
of  the  injury,  the  law  will  not  undertake  to  apportion  either 
the  blame  or  the  damage":  Summers  v.  Crescent  C.  R.  R.  Co.y 
34  La.  Ann.  144;  44  Am.  Rep.  419;  Childs  v.  New  Orleans 
City  R.  R.  Co.,  33  La.  Ann.  156. 

1.  The  main  ground  upon  which  negligence  is  imputed  to 
defendant  is,  that  the  out-going  train  was  violating  the  follow- 
ing general  order  issued  for  the  government  of  its  conductors- 
and  engineers:  — 

"Under  no  circumstances  will  you  allow  your  trains  to  pasa 

Am.  St.  Rep.,  Voi-.  VIII.— 36 
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each  other  while  taking  on  or  discharging  passengers  at  street 
crossings.  In  cases  where  trains  meet  at  street  crossings,  the 
rear  coach  of  the  train  having  the  crossing  must  have  passed 
the  pilot  of  the  waiting  engine  before  such  engine  is  permitted 
to  start." 

We  think  it  very  clear  that  this  order  only  means  that  one 
train  shall  not  run  by  another  when  the  latter  is  stopped  at  a 
street  crossing  or  other  stopping-place,  taking  on  or  dischar- 
ging passengers,  but  in  such  case  must  halt  and  stand  until 
the  latter  train  has  started  and  entirely  passed  the  pilot  of 
the  waiting  engine.  The  rule  is  an  eminently  proper  one,  and 
if  the  accident  had  resulted  from  its  violation,  and  the  boy 
had  been  run  over  while  properly  and  lawfully  boarding  a 
halted  train  at  its  stopping-place,  the  fault  of  defendant  would 
have  been  so  gross  that  only  the  clearest  proof  of  contributory 
negligence  equally  gross  could  have  saved  defendant.  Even 
independently  of  the  violation  of  its  own  express  rule,  the  case 
would  then  have  fallen  under  the  domination  of  a  well-con- 
sidered line  of  authorities,  which  hold,  in  substance,  that  pas- 
sengers, crossing  a  track  at  a  station  to  leave  or  get  on  a  train 
halted  for  that  purpose,  are  not  held  to  the  exercise  of  the 
same  care  and  vigilance  which  are  ordinarily  exacted  from 
persons  crossing  railroad  tracks,  but  are  authorized  to  assume 
that  the  railroad  corporation  will  so  regulate  its  trains  that  ho 
will  be  safe  from  harm  on  the  track  while  he  is  thus  invited 
and  required  to  cross  in  order  to  secure  his  passage:  Terry  v. 
Jewett,  78  N.  Y.  338;  Braasell  v.  New  York  etc.  R.  R,  84  Id. 
241\. Klein  v.  Jewett,  26  N.  J.  Eq.  474;  Jewett  v.  Klein,  27  1<I. 
551. 

But  in  the  instant  case,  the  evidence  makes  it  clear  that 
the  in-going  train  had  completed  its  stop,  and  was  actually 
moving  on  before  the  out-going  train  was  near,  and  that  the 
latter  was  therefore  not  required  to  halt  under  the  letter  or 
spirit  of  the  rule,  but  had  the  right  to  assume  that  the  opera- 
tion of  receiving  and  discharging  passengers  hud  been  com- 
pleted, and  that  it  might  safely  pass. 

In  point  of  fact,  the  engine  of  the  out-going  train  passed  the 
last  car  of  the  in-coming  train  at  a  iK)int  considerably  beyond 
Napoleon  Street,  both  trains  being  entirely  clear  of  the  cross- 
ing, and  at  this  point  the  boy  was  injured. 

So  far  as  appears  from  the  evidence,  the  operation  of  receiv- 
ing and  discharging  passengers  was  completed,  and  the  track 
was  clear  until  this  crowd  of  boys  came  running  from  the 
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base-ball  ground  to  board  tbe  moving  train,  and  crossed  or 
occupied  the  track  in  front  of  the  out-going  train,  and  so  little 
in  advance  of  it  that  it  is  doubtful  whether  it  could  have  been 
stopped  in  time  to  avoid  the  accident. 

The  evidence  on  the  last  point  is  contradictory,  but  even 
granting  that  the  boys  were  on  the  track  when  the  out-going 
train  was  farther  off,  yet  the  officers  of  the  latter  might  well 
have  assumed  that  they  would  succeed  in  boarding  the  other 
train,  or  otherwise  get  out  of  the  way  in  time;  and  in  point  of 
fact,  all  actually  did  so,  except  young  "Weeks. 

Although  the  petition  alleges  that  the  spot  where  the  boy 
was  hurt  was  where  "the  trains  usually  stopped  for  Loeper's 
Park,"  yet  there  is  some  effort  to  show  that  the  trains  were  in 
the  habit  of  slowing  up,  without  stopping,  for  the  purpose  of 
receiving  or  discharging  passengers  at  the  base-ball  green, 
and  that  therefore  the  boys,  in  thus  boarding  the  moving 
train,  were  acting  on  the  invitation  of  defendant,  and  thus 
stood  under  its  protection. 

We  have  examined  the  evidence  on  this  point  with  great 
care,  and  far  from  establishing  such  custom  or  habit,  it  very 
clearly  establishes  that  when  the  train  had  passengers  to 
receive  or  discharge  either  for  the  green  or  the  park,  it  stopped, 
and  that  its  stopping-place  was  Loeper's  Park  gate,  which,  on 
Sundays  and  picnic  days,  was  a  regular  stopping-place,  and 
on  other  days  was  a  signal-station,  where  it  stopped  when 
signaled.  No  doubt  boys  from  the  green  did  sometimes  jump 
on  or  off  the  train  as  it  moved  slowly  away  from  or  up  to  its 
stopping-place  at  the  gate;  but  this  was  not  by  invitation  of 
the  company,  which  stopped  its  trains  for  the  purpose  of  re- 
ceiving or  discharging  passengers  at  this  point,  and  had  the 
right  to  expect  that  such  passengers  would  board  or  leave  the 
train  while  thus  halted.  On  this  occasion,  the  train  undoubt- 
edly did  stop,  and  ample  opportunity  was  afforded  Weeks  to 
take  his  passage  in  a  lawful  and  proper  manner. 

We  need  not  discuss  other  features  of  negligence  charged 
against  the  defendant,  deeming  it  sufficient  to  show  that  at 
the  time  of  the  accident  Weeks  was  not  in  the  position  which 
he  occupied  under  any  circumstances  which  made  defendant 
the  guarantor  of  his  safety,  or  exempted  him  from  the  obliga- 
tion  of  using  proper  care  for  his  self-protection. 

2.  This  brings  us  to  the  question  of  contributory  negligence. 

The  boy  Weeks  was  attempting  to  board  a  moving  train, 
which  is  universally  recognized  as  a  negligent  and  indiscr***** 
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act,  consLituting  such  contributory  negligence  as  will  debar 
him  from  recovering  for  injury  received  while  so  engaged: 
Wood's  Railroad  Law,  1155;  Knight  v.  Pontchartrain  R.  Ji.,  23 
La.  Anh.  462;  Phillips  v.  Rensselaer  &  S.  R.  R.,  49  N.  Y.  177; 
Chicago  d'  N.  W.  R.  R.  Co.  v.  Scales,  90  111.  686. 

In  addition  to  this,  he  was  upon  or  in  dangerous  proximity 
to  a  railroad  track,  in  a  position  which,  the  authorities  univer- 
sally agree,  threw  upon  him  the  duty  of  looking  and  listening, 
and  using  all  his  senses  to  discover  and  avoid  the  danger 
necessarily  incident  to  such  a  situation. 

Said  the  supreme  court  of  the  United  States  in  a  case  much 
more  favorable  to  the  injured  party  than  this:  "The  failure  of 
the  engineer  to  ring  the  bell  or  sound  the  whistle,  if  such  were 
the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Negligence  of  the 
company's  employees  was  no  excuse  for  negligence  on  her 
part.  She  was  bound  to  listen  or  to  look  before  attempting 
to  cross  the  track,  in  order  to  avoid  an  approaching  train,  and 
not  walk  carelessly  into  the  face  of  possible  danger.  Had  she 
used  her  senses,  she  could  not  have  failed  by  them  to  hear  and 
see  the  train  which  was  coming.  If  she  made  use  of  them 
and  walked  thoughtlessly  on  the  track,  she  was  guilty  of 
culpable  negligence,  and  so  far  contributed  to  her  injuries  as 
to  deprive  her  of  any  right  to  complain.  If,  using  them,  she 
saw  the  train  coming,  and  yet  undertook  to  cross  the  track  in- 
stead of  waiting  for  the  train  to  pass,  and  was  injured,  the 
consequence  of  her  mistake  and  temerity  cannot  be  cast  upon 
the  defendant.  No  railroad  can  be  held  for  failure  of  that 
kind.  If  one  chooses,  in  such  a  position,  to  take  risks,  he 
must  bear  the  consequences  of  failure":  Railroad  Co.  v.  Hous- 
ton, 95  U.  S.  701;  2  Wood's  Railroad  Law,  1302-1324,  and 
cases  there  cited;  Houston  v.  VicJcsburg  etc.  R.  R.  Co.,  39  La. 
Ann.  796. 

Now,  in  the  instant  case.  Weeks  was  not  merely  crossing, 
but  standing  on  a  track,  in  full  view  of  a  nearly  approaching 
train,  which  rang  its  bell  and  sounded  its  whistle.  Every- 
body else  saw  the  train  and  heard  its  signals,  and  with  the 
slightest  use  of  his  own  senses  he  might  and  should  have 
done  so.  His  failure  was  attributable  solely  to  his  eager  ab- 
sorption in  the  performance  of  an  act  in  itself  improper,  indis- 
creet, and  negligent. 

Under  such  circumstances,  it  is  impossible  to  absolve  him 
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from  the  charge  of  gross  contributory  negligence,  and  to  cast 
upon  the  defendant  the  consequence  of  his  own  fault. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  ver- 
dict and  judgment  appealed  from  be  annulled,  avoided,  and 
reversed,  and  that  there  now  be  judgment  in  favor  of  defend- 
ant, and  rejecting  plaintiff's  demand  at  her  cost  in  both  courts. 


Duty  or  Raiuioad  Cohpant  to  Ekkp  its  Prsmisss  in  Satk  Condi- 
tion: Wabash  etc.  It.  R.  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193,  and 
note  208;  McKone  v.  Railroad  Co.,  57  Mich.  601 ;  47  Am.  Rep.  596. 

CoNTBiBUTORT  Nfoliqkncb  IN  BoABDiNQ  MoviNQ  TRAIN:  See  SoUrmon  V. 
Manhattan  R'y  Co.,  103  N.  Y.  437;  56  Am.  Rep.  843;  57  Am.  Rep.  760. 

DcTT  or  Traveler  at  Railway  Crossing  or  station  to  look  oat  for  ap- 
proaching trains:  See  O'Connor  y.  Missouri  Pac.  ffy  Co.,  94  Mo.  150;  4  Am. 
St.  Rep.  364,  and  oases  collected  in  note  868. 
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OABSisHMiaTT.  —  IssuB  OF  Wbtt  OF  Oaknishuknt,  foh  Pitkfosb  of  At- 
TAOHINO  the  amount  dae  on  a  policy  of  insurance,  is  not  prematur* 
because  at  the  time  of  its  issuance  no  proof  of  loss  had  been  made,  and 
by  the  terms  of  the  policy  proof  of  loss  was  required  before  the  com- 
pany could  be  held  liable  to  pay.  Writ  of  garnishment  is  not,  strictly 
speaking,  an  action  for  the  recovery  of  a  debt,  but  is  more  in  the  nature 
of  a  bill  of  discovery,  and  may  be  filed  in  anticipation  that  a  debt  or 
other  obligation  will  mature  at  some  future  time. 

Whkn  Plaintiff  Contests  Answer  of  Garnishee,  Specifyino  in  what 
particulars  he  believes  it  untrue,  under  oath,  it  is  not  necessary  that  the 
allegations  upon  which  the  issue  is  made  up  should  be  sworn  tn. 

Ikbusance.  —  Fraud  as  Bar  to  Recovery  for  Loss  under  Policy.  — 
The  assignee  of  a  policy  of  insurance  containing  a  provision  "that  all 
fraud  or  attempt  at  fraud,  by  false  swearing  or  otherwiiie,  shall  be  a 
complete  bar  to  any  recovery  for  loss  under  it,"  cannot  enforce  a  re- 
covery, although  the  assignment  was  made  with  the  consent  of  the 
insurance  company,  if  the  transfer  proved  to  be  fraudulent  as  to 
creditors,  of  which  the  company  was  ignorant  when  it  consented  to  the 
transfer;  and  this  is  so,  although  the  assignee  was  the  local  agent  of  the 
company. 

Iksurance  Company  may  Insist  upon  ths  Invalidity  of  its  policy,  for 
breach  of  conditions  therein,  and  thus  avoid  liability  for  a  loss,  without 
returning  or  offering  to  return  any  portion  of  tlie  premiums  paid. 

Ckeditors  of  Insured  cannot  Compel  Payment  of  the  Policy  by  pro- 
cess of  garnishment  against  the  insurance  company,  if  the  insured  him- 
self has  forfeited  the  right  to  enforce  collection  by  violating  conditions 
contained  in  the  policy. 

Maxey  and  Fisher^  and  Matthews  and  Wood,  for  the  appel- 
lants. 

Acker  and  Abney,  for  the  appellee. 


Jan.  1888.J     Phenix  Insurance  Co.  v.  Willis.  667 

Maltbie,  p.  J.  On  the  5th  of  October,  1883,  G.  W.  Scott 
obtained  a  policy  of  insurance  on  a  house  in  Lampasas  for 
one  year,  from  P.  M.  Hargrave,  who  was  the  local  agent  of 
appellant,  the  Phenix  Insurance  Company,  of  Brooklyn,  New 
York,  and  on  the  fifteenth  day  of  November  thereafter,  Scott, 
with  the  consent  of  the  company,  transferred  said  policy  to 
the  said  P.  M.  Hargrave,  he  having  a  short  time  before  pur- 
chased the  property  insured  from  Scott,  and  received  a  general 
warranty  deed  to  the  same.  These  transfers  were  made  with- 
out consideration,  and  with  intent  on  the  part  of  both  Scott 
and  Hargrave  to  defraud  the  creditors  of  the  said  Scott;  but 
this  intent  was  not  known  to  the  insurance  company  until 
after  the  destruction  of  the  building  by  fire,  which  occurred 
on  the  fourteenth  day  of  August,  1884.  On  the  thirtieth  day 
of  July,  1884,  Hargrave  made  a  general  assignment  of  all  of 
his  property,  including  that  insured,  to  Henry  Exall,  for  the 
benefit  of  his  (Hargrave's)  creditors.  The  insurance  com- 
pany in  no  way  consented  to  this  assignment.  Appellees, 
who  were  creditors  of  G.  W.  Scott,  on  November  17,  1883, 
commenced  suit  against  him,  and  caused  an  attachment  to  be 
levied  on  the  property  insured,  claiming  that  the  transfer  to 
Hargrave  was  fraudulent  and  void,  and  on  the  5th  of  Septem- 
ber, 1884,  garnished  the  insurance  company.  Notice  of  the 
fire  was  given  and  proofs  of  the  loss  made  by  said  Scott,  on 
the  6th  of  September,  in  proper  form,  he  then  claiming  that 
the  transfer  of  the  property  to  Hargrave  was  intended  as  a 
mortgage,  and  on  the  17th  of  the  month  the  insurance  com- 
pany, through  its  general  agent,  denied  all  liability  to  Scott, 
and  afterwards,  in  answer  to  the  garnishment,  denied,  under 
oath,  that  it  was  indebted  or  in  any  way  liable  to  Scott  on  the 
policy  of  insurance,  which  was  controverted  by  appellees  by  a 
written  aflSdavit. 

It  is  contended  by  appellant  that  the  garnishment  was 
prematurely  filed,  because  at  the  time  of  its  issuance  no  proof 
of  loss  had  been  made,  and  by  the  terms  of  the  policy  proof 
of  loss  was  required  before  the  company  could  be  held  liable 
to  pay.  It  has  been  frequently  held  that  making  proof  of  loss, 
where  there  is  such  a  stipulation  in  the  policy  as  is  in  this,  is 
a  condition  precedent,  and  must  be  complied  with  before  suit 
can  be  maintained  for  the  recovery  of  the  amount  of  the 
policy;  East  Texas  Ins.  Co.  v.  Dyches,  56  Tex.  565;  O^Brien  v. 
Commercial  Fire  Ins.  Co.,  63  N.  Y.  108;  Rockford  Ins.  Co.  v. 
Nelson,  65  111.  415. 
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But  we  are  of  opinion  that  the  issuance  of  a  writ  of  garnish- 
ment is  not,  strictly  speaking,  an  action  for  the  recovery  of  a 
debt,  but  is  more  in  the  nature  of  a  bill  of  discovery,  and 
jnay  be  filed  in  anticipation  that  a  debt  or  other  obligation 
■will  mature  at  some  future  time.  This  practice  is  evidently 
contemplated  by  our  statute  of  garnishment.  In  this  in- 
stance, the  property  having  been  destroyed  by  fire,  the  agree- 
ment to  pay  the  policy  was  no  longer  contingent,  but  had 
become  absolute  by  the  happening  of  the  event  mentioned  in 
the  policy,  subject  to  be  defeated,  however,  by  defenses  pleaded 
and  proven,  as  might  be  done  in  other  cases  of  debt.  Conse- 
-quently  the  garnishment  was  not  prematurely  issued. 

Nor  do  we  think  it  necessary  that  the  controverting  affi- 
davit to  appellant's  answer  should  contain  all  the  allegations 
necessary  to  authorize  a  recovery  on  the  policy  in  an  ordinary 
«uit  at  law.  Article  211  of  the  Revised  Statutes  provides  that 
the  plaintiff  may  contest  the  answer  of  the  garnishee,  if  he 
believes  it  incorrect,  by  affidavit  in  writing,  stating  in  what 
particulars  he  believes  the  same  untrue;  while  article  213  pro- 
vides that  in  such  cases  an  issue  shall  be  formed,  under  the 
direction  of  the  court,  and  tried  as  in  other  cases,  giving  the 
"Court  plenary  power  in  reference  to  the  formation  of  the  issue, 
so  far  as  mere  form  is  concerned.  "All  that  can  be  required 
of  the  plaintiff  is,  that  he  state  the  facts  on  which  he  relies  to 
establish  the  liability  of  the  garnishee  with  sufficient  cer- 
tainty to  enable  the  latter  to  prepare  for  his  defense  ":  Adkin$ 
v.  Watson,  12  Tex.  199,  200.  In  this  case  the  complaint  is 
not  that  the  plaintiffs  in  their  pleadings  failed  to  state  such 
facts  as  were  necessary  to  enable  the  garnishee  to  make  its 
defense,  but  that  the  pleadings  were  not  sworn  to.  We  think 
it  sufficient  that  the  controverting  affidavit  was  under  oath; 
Ihere  is  no  law  requiring  that  the  allegations  upon  which  the 
issue  is  made  up  should  be  sworn  to. 

The  principal  question  in  the  case  yet  remains:  Was  appel- 
lant liable  on  its  policy  to  the  creditors  of  Scott?  The  com- 
.pany  was  induced  to  give  its  consent  to  the  transfer  of  the 
policy  upon  the  false  representation  tiiat  Hargrave  had  be- 
come the  owner  of  the  property  insured,  while  the  proof 
showed  that  the  understanding  was,  that  the  transfer  from 
Scott  to  Hargrave  should  be  a  mere  cover  to  enable  Scott  to 
effect  a  favorable  compromise  with  his  creditors,  he  being 
at  the  time  largely  indebted;  and,  no  consideration  having 
passed,  the  transfer  was  fraudulent  and  void  as  to  his  credi- 
tors. 
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It  is  provided  in  the  policy  "  that  all  fraud  or  attempt  at 
fraud,  by  false  swearing  or  otherwise,  shall  be  a  complete  bar 
to  any  recovery  for  loss  under  it."  The  company  doubtless 
understood,  and  it  was  without  doubt  intended  by  Scott  and 
Hargrave  that  it  should  understand,  that  there  had  been  a 
complete  and  valid  transfer  of  the  property  as  to  all  persons; 
but  it  being  invalid  as  to  the  creditors  of  Scott,  created  such  a 
state  of  confusion  and  doubt  as  to  the  ownership  of  the  policy 
as  rendered  it  hazardous  to  pay  the  loss  to  any  one.  Thifl 
was  to  the  disadvantage  and  detriment  of  the  company,  and 
calculated  to  provoke  litigation,  and,  having  been  induced  by 
false  representations,  was  a  fraud  upon  it,  which  it  had  pro- 
vided against  in  its  policy. 

But  it  is  objected  that,  conceding  the  fraud  would  ordinarily 
avoid  the  obligation  of  the  policy,  yet  Hargrave  being  the 
agent  of  the  company,  and  having  knowledge  of  the  fraud  by 
reason  of  his  own  participation  therein,  the  appellant  is 
chargeable  with  his  knowledge,  and  for  that  reason  must  be 
held  to  have  waived  its  right  to  insist  on  the  condition  of  the 
policy  before  referred  to,  though  it  was  in  fact  ignorant  of 
the  fraudulent  intent  of  Scott  and  Hargrave. 

It  is  well  settled  that  the  knowledge  of  the  agent  will  be 
imputed  to  the  principal  in  matters  where  the  agent  is  acting 
in  the  scope  of  his  authority,  and  that  the  principal  cannot 
avail  himself  of  the  fruits  of  his  agent's  fraud  on  account  of 
his  ignorance  of  such  fraudulent  conduct:  Kerr  on  Fraud  and 
Mistake,  111,  112;  May  on  Insurance,  142;  Wright  v.  Calhoun, 
19  Tex.  421. 

But  Hargrave,  in  procuring  the  transfer  of  the  policy  from 
Scott  to  himself,  was  not  representing  the  company,  nor  was 
the  act  for  its  benefit,  it  being  a  matter  of  indifference  to  the 
company  to  whom  the  policy  was  payable;  the  transfer  being 
at  the  request  and  for  the  accommodation  of  Scott,  no  valid 
reason  is  perceived  why  appellant  should  be  estopped  from 
insisting  on  the  conditions  of  its  policy.  And  in  order  to  do 
so,  it  was  not  necessary  to  return  or  offer  to  return  any  portion 
of  the  premium  after  discovering  the  fraud:  Blaeser  v.  Mil- 
waukee Mech.  Mut.  Ins.  Co.,  37  Wis.  39,  40;  Phoenix  Ins.  Co.  v. 
Stevenson,  78  Ky.  161. 

There  is  another  view  of  the  case,  also,  fatal  to  appellee's 
right  to  recover.  As  a  general  rule,  the  plaintiff  cannot  ac- 
quire any  greater  rights  against  the  garnishee  than  the  defend- 
ant himself  possesses,  unless  the  garnishee  be  in  possession  of 
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effects  of  the  defendant  under  a  fraudulent  transfer:  Drake 
on  Attachment,  5th  ed.,  par.  458.  There  are  certain  excep- 
tions to  the  rule,  it  is  true  (Id.  464),  but  the  facts  of  this  case 
are  not  within  any  of  them.  The  transfer  of  the  policy  from 
Scott  to  Hargrave  being  with  intent  to  defraud  the  creditors 
of  the  former,  no  trust  could  result  in  favor  of  Scott,  whatever 
the  understanding  between  himself  and  Hargrave  may  have 
been;  and  the  legal  title  being  in  Hargrave's  assignee,  Exall, 
Scott  could  not  recover,  and  as  a  consequence  appellees  pannot, 
appellant  not  being  in  any  way  tainted  with  the  fraud  of 
Scott,  nor  having  any  of  the  fruits  thereof  in  its  possession. 

In  view  of  the  foregoing,  we  are  of  opinion  that  the  judg- 
ment should  be  reversed,  and  here  rendered  for  appellant. 
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the  policy  as  to  proof  of  loss:  Commercial  Union  Aaauranee  Co.  v.  Hocking, 
115  Pa.  St.  407;  2  Am.  St.  Rep.  662,  and  note  565-572.  Power  of  local  agent 
to  waive  notice  and  proof  of  loos:  Bowl'm  v.  Insurance  Co.,  36  Minn.  433. 

IiTsuKAMCK  CoMFANT  IS  LiABLS  AS  Garnishxe  or  tmstee  of  the  insured 
after  a  loss,  though  the  property  insured  was  exempt  from  attachment: 
froo«^  V.  Page,  54  N.  H.  125;  20  Am.  Rep.  128. 

Policy  of  Insdrancb  Void,  in  thk  Hands  of  thx  Insxtbed  by  reason 
of  misrepresentations,  will  be  equally  void  in  the  hands  of  an  assignee,  although 
the  company  assent  to  the  assignment:  Citiuna'  Ftre  Itu.  Co.  v.  Doll,  35  Md. 
89;  6  Am.  Rep.  360. 


Morris  v.  Hastings. 

fTO  Texas,  '26.1 

RxJOUTiONS.  —  Sale  of  Lots  under  EbixcuTioN  aoainst  Defendant  is 
VOT  Void,  beoaose  of  an  irregularity  in  the  notice  of  sale,  reciting  that 
the  lots  were  levied  upon  and  would  be  lold  as  the  property  of  the  de- 
fendant's wife. 

When  Notice  of  Sale  tmoER  ExxoimoN  has  xot  bebn  Pboperlt  Given, 
•nd  objection  is  made  by  the  defendant  in  execution  without  unneces- 
sary delay,  the  sale  may  be  set  aside;  but  the  objection  will  be  consid- 
ered as  waived  if  not  made  in  a  reasonable  time. 

Execution  Sale,  Avoidance  of.  —  In  Collatekal  Pkoceediho,  It  is  not 
Essential  to  Vauditt  of  an  execution  sale  that  there  should  have 
been  an  advertisement  of  the  property.  But  if  such  irregularity  is 
brought  about  by  the  fraud  and  collusion  of  the  purchaser,  and  the  prop- 
erty sella  for  a  grossly  inadequate  price,  the  sale  may  be  avoided  as  to 
such  vendee  and  those  claiming  under  him  with  notice. 

Oonstruino  Texas  Revised  Statutes,  Abticxes  2309  and  2319,  Relating 
to  Execution  Sales,  it  was  not  the  intention  of  the  legislature  that 
■ales  of  property  under  execution  should  be  declared  void  on  account  of 
mere  irregularities  in  advertising,  or  because  of  a  failure  to  advertise 
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such  property,  but  that  the  injured  party  should  look  to  the  oflBcer  for 
all  damages  thus  occasioned,  it  being  in  the  interest  of  the  public  that 
execution  sales  should  be  sustained. 

Husband  and  Wits  —  Community  Propbrtt. — It  m  Settled  Law  in 
Texas  that  All  Property  Acquired  during  marriage  is  presumed  to 
belong  to  the  community,  whether  the  conveyance  is  to  the  husband  or 
wife,  or  both,  and  the  burden  of  proving  that  it  is  the  separate  property 
of  either  is  on  the  party  asserting  it.  And  in  order  to  show  that  prop- 
erty  purchased  during  the  marriage  is  the  separate  property  of  one  of 
the  spouses,  the  fund  with  which  it  was  acquired  must  be  clearly  shown 
to  have  been  the  separate  property  of  such  person,  and  this  will  not  be 
inferred  except  from  circumstances  of  a  conclusive  tendency,  if  at  all. 

Evidence  in  the  Partioulab  Cask  not 'Deemed  Sufficient  to  establish, 
with  that  degree  of  certainty  required  by  the  law,  the  separate  interest 
of  the  wife  in  property  conveyed  to  her  after  marriage. 

McCampbell  and  OivenSf  and  Stanly  Welch,  for  the  appel- 
lant. 

Waul  and  Walker,  for  the  appellees. 

Maltbie,  p.  J.  This  was  an  action  of  trespass  to  try  title, 
brought  by  the  appellant,  Emanuel  Morris,  against  C.  B. 
Hastings  and  his  wife,  Gumicinda  P.,  to  recover  a  house  and 
three  lots  upon  which  it  was  situated.  On  the  17th  of  March, 
1882,  Morris  recovered  a  judgment  against  C.  B.  Hastings, 
upon  which  execution  was  issued,  and  the  property  in  con- 
troversy levied  upon  and  sold  by  the  sheriflf  of  Starr  County, 
and  purchased  by  Morris,  the  amount  of  his  bid  at  the  sale 
being  credited  on  the  execution.  C.  B.  Hastings  and  wife 
were  married  in  the  year  1871,  and  lived  together  until  her 
death  in  the  year  1885.  The  lots  in  dispute  were  conveyed 
to  her  by  John  Vale,  on  the  31st  of  June  in  the  year  1879, 
and  the  house  was  built  in  the  same  year.  After  Mrs. 
Hastings's  death,  her  children  were  made  parties  defendant, 
and  claimed  that  the  house  and  lots  were  hfer  separate  prop- 
erty. On  the  trial  the  following  charge  was  given  at  the  re- 
quest of  defendants:  "  The  jury  are  instructed  that  if  they  find, 
from  the  evidence,  that  the  house  and  lots  in  question  were  not 
levied  on  by  the  sheriflf  as  the  property  of  the  defendant,  C.  B. 
Hastings,  but  were  levied  upon  as  the  property  of  Gumicinda 
P.  Hastings,  then  a  sale  under  and  by  virtue  of  such  levy  as 
against  the  defendants  will  not  be  a  valid  sale,  and  you  will 
find  for  the  defendants."  This  is  assigned  as  error.  It  does 
not  appear  that  the  property  was  sold  as  belonging  to  Mrs. 
Hastings;  nor  is  it  stated  in  the  levy  to  whom  it  did  belong. 
Appellant  exhibited  a  valid  judgment  and  execution  against 


572  Morris  v.  Habtinob.  ["^exas, 

C.  B.  Hastings,  and  read  in  evidence  a  sheriff's  deed,  reciting 
that  the  property  was  levied  on  and  sold  by  virtue  of  the 
judgment  and  execution  as  the  property  of  C.  B.  Hablings, 
and  purchased  by  himself.  While  the  only  evidence  intro- 
duced by  appellees  on  this  subject  was  a  notice  which  was 
identified  by  the  officer  who  posted  it  and  made  the  sale  as 
being  one  of  the  notices  under  which  the  sale  was  made,  and 
who  also  stated  that  the  others  were  of  similar  improt,  which 
notice  recited  that  the  lots  were  levied  on  and  would  be  sold  as 
the  property  of  Mrs.  Gumicinda  Hastings  to  satisfy  appellant's 
execution  against  C.  B.  Hastings.  The  description  in  the  levy 
of  the  property  was  correct,  and  the  only  defect  in  it  is,  that  it 
does  not  state  that  it  was  levied  upon  as  the  property  of  the  de- 
fendant, C.  B.  Hastings;  and  the  notice  also  correctly  describes 
the  lots,  but  states  that  they  were  levied  upon  as  the  property  of 
Mrs.  Hastings.  When  notice  of  the  sale  ha.s  not  been  properly 
given,  if  application  be  made  by  the  defendant  in  execution 
without  unnecessary  delay,  the  sale  may  be  set  aside.  But 
the  notice  of  the  sale,  being  for  the  benefit  of  the  defendant, 
will  be  considered  waived  if  not  made  in  a  reasonable  time: 
Freeman  on  Executions,  286.  And  in  a  collateral  proceeding 
it  is  not  essential  to  the  validity  of  the  sale  that  there  should 
have  been  an  advertisement  of  the  property:  Howard  v.  North, 
5  Tex.  308,  309.  Though  if  such  irregularity  is  brought  about 
by  the  fraud  and  collusion  of  the  purchaser,  and  the  property 
sells  for  a  grossly  inadequate  price,  the  sale  may  be  avoided 
as  to  such  vendee  and  those  holding  under  him  with  notice: 
Stone  V.  Day,  69  Id.  13. 

Our  Revised  Statutes  do  not  provide  that  sales  of  land 
made  by  sheriffs  or  constables  under  execution  without  notice 
or  upon  insufficient  notice  shall  be  void.  On  the  contrary, 
while  article  2309  provides  that  such  sales  shall  be  advertised 
by  posting  notices,  article  2319  declares  that  any  officer  who 
shall  sell  any  property  without  giving  the  previous  notice 
herein  directed  shall  forfeit  and  pay  to  the  party  injured  not 
less  than  ten  nor  more  than  two  hundred  dollars,  in  addition  to 
such  other  damages  as  the  party  may  have  sustained.  From 
which  we  think  it  is  manifest  that  the  legislature  did  not  in- 
tend that  sales  of  property  under  execution  should  be  declared 
void  on  account  of  mere  irregularities  in  advertising  or  a  fail- 
ure to  advertise  such  property,  but  that  the  injured  party 
should  look  to  the  officer  for  all  damages  thus  occasioned;  it 
being  in  the  interest  of  the  public  that  execution  sales  should 


Feb.  1888.]  Morris  v.  IIastingb.  573 

be  sustained.  Nor  do  we  think  that  it  could  be  inferred  from 
the  evidence  before  the  court,  which  was  all  in  writing,  that 
the  lots  were  either  levied  on  or  sold  as  the  property  of  Mrs. 
Hastings;  and  therefore  there  was  error  in  submitting  that 
issue  to  the  jury.  There  was  a  verdict  for  the  defendants,  and 
the  sufficiency  of  the  evidence  to  authorize  it  is  questioned  by 
an  appropriate  assignment.  It  is  settled  law  in  this  state  that 
all  property  acquired  during  the  marriage  is  presumed  to  be- 
long to  the  community,  whether  the  conveyance  is  to  the  hus- 
band or  wife,  or  both,  and  the  oniis  of  proving  that  it  is  the 
separate  property  of  either  is  on  the  party  asserting  it.  And 
it  has  been  uniformly  held,  since  the  case  of  Love  v.  Robertson^ 
7  Tex.  6,  56  Am.  Dec.  41,  down  to  and  including  the  late  cases 
of  King  v.  Gilleland,  60  Tex.  271,  and  Epperson  v.  Jones,  65 
Id.  425,  that,  in  order  to  show  that  property  purchased  during 
the  marriage  is  the  separate  property  of  one  of  the  spouses,  the 
fund  with  which  such  property  was  acquired  must  be  clearly 
shown  to  have  been  the  separate  property  of  such  person; 
and  this  will  not  be  inferred  except  from  circumstances  of  a 
conclusive  tendency,  if  at  all.  C.  B.  Hastings  was  the  only 
witness  examined  in  behalf  of  appellees.  He  deposed,  in  sub- 
stance, that  he  was  married  in  1871 ;  that  his  wife  then  owned 
two  or  three  hundred  dollars  in  cash;  that  he  gave  her  at  the 
time  of  the  marriage  over  one  hundred  dollars;  that  she  after- 
wards engaged  in  keeping  a  boarding-house  and  a  millinery 
store  on  her  own  account;  that  he  did  not  know  whether  she 
made  or  lost  money  in  these  pursuits;  that  he  had  known  her 
to  borrow  money  of  her  father,  —  how  much  or  what  she  did 
with  it  he  did  not  know;  that  his  wife  kept  her  own  money. 
Ho  further  testified  that  the  property  in  controversy  was  pur- 
chased with  the  separate  means  of  his  wife;  that  she  gave 
$112.50  for  the  lots,  and  erected  a  house  on  them  at  a  cost  of 
$800;  that  the  purchase  was  made  while  he  was  in  New  York; 
that  he  did  not  know  from  what  source  his  wife  obtained  the  four 
or  five  hundred  dollars  in  excess  of  the  amount  that  she  had 
at  the  time  of  her  marriage,  that  she  expended  in  erecting  the 
house  on  the  lots.  A  witness  for  defendant  testified  that  he 
had  heard  Mrs.  Hastings  say  that  she  made  money  in  keep- 
ing her  boarding-house,  and  in  the  millinery  business  also; 
that  he  thought  she  did.  This  was  all  the  evidence  on  the 
subject,  and  we  are  of  opinion  that  it  does  not  establish,  with 
that  degree  of  certainty  required  by  the  law,  that  the  property 
in  controversy  was  paid  for  entirely  out  of  the  separate  estate 
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of  Mrs.  Hastings,  but,  in  view  of  another  trial,  abstain  from 
discussing  it.  We  think  that  the  receipt  from  Porcheller,  ac- 
knowledging the  receipt  of  money  paid  by  Mrs.  Hastings  for 
building  the  house,  and  the  tax  receipts,  showing  a  payment 
of  taxes  by  her  on  the  property  for  the  years  1880,  1881,  1882, 
1883,  were  admissible  as  tending  to  show  an  assertion  of  title 
by  her  to  the  property  in  her  own  right,  before  and  after  the 
judgment  was  obtained  against  her  husband  under  which  the 
lots  were  sold.  But  for  the  errors  before  indicated,  we  are  of 
opinion  that  the  judgment  should  be  reversed  and  cause  re- 
manded.   

JuDiciAli  Sale,  SumciKNcr  of  Notice  of:  Tniateea  of  SchooU  v.  StieR, 
19  111.  156;  68  Am.  Deo.  586;  Montour  v.  Ptirrfy,  11  Minn.  384;  88  Am.  Dec. 
88;  Hoffman  v.  Anthony,  6  R.  I.  282;  75  Am.  Dec.  701,  note  704-713;  Hote- 
land  V.  PeUey,  15  R.  I.  603;  Clements  v.   Williamson,  5  Del.  25, 

lRRBO0LABrnE.s  IN  ExECimoN  Sales  which  are  not  fatal:  See  Ayres  v. 
Duprey,  27  Tex.  593;  86  Am.  Dec.  657,  and  note  G68. 

As  A  Oen«ial  Rule,  It  is  only  the  Execution  Defendant  who  can 
avail  himself  of  an  irregnlarity,  even  by  a  proceeding  instituted  before  the 
■ale  is  made:  Johnson  v.  Murray,  112  Ind.  154;  2  Am.  St.  Rep.  174,  aud  note 
177.  One  who  claims  in  character  of  judgment  creditor  cannot  avail  himself 
of  a  mere  irregularity  to  defeat  a  consummated  sale:  Johnson  v.  Murray,  112 
Ind.  154;  2  Am.  St.  Rep.  174. 

Presxtmption  Attending  Possession  of  property  by  either  sponse  is  that 
it  belongs  to  the  community:  Meyer  v.  Kinzer,  12  Cal.  247;  73  Am.  Dec  638; 
AUiol/v.  Conlieim,  38  Cal.  230;  99  Am.  Dec.  363;  Peck  v,  Brumviutjim^  31 
Cal.  440;  89  Am.  Dec.  197;  Cook  v.  Bremcmd,  27  Tex.  457;  86  Am.  Dec.  626, 
and  note  629. 
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Debtor  and  Creditor  —  Rights  of  Donee  in  Possession  under  Parol 
Gift  of  Land.  —  Where  a  debtor  makes  a  parol  gift  of  land,  and  the 
donee  goes  into  possession  and  makes  improvements  on  the  strength  of 
it,  claiming  the  land  as  his  owu,  and  afterwards  receives  a  deed  for  the 
land  in  accordance  with  the  gift,  a  creditor  of  the  donor  cannot,  after 
the  latter  becomes  insolvent,  attach  the  land  and  subject  it  to  the  pay- 
ment  of  his  claim,  credit  for  which  was  extended  after  the  date  of  th« 
parol  gift,  and  after  the  donee  was  in  the  actual  occupamcy  of  the  prem- 
ises. 

Patments,  Afpbofriation  of — When  there  is  a  Continuous  Account, 
consisting  of  msmy  items,  if  no  appropriation  of  payments  is  made  b^ 
either  party,  they  will  be  applied  according  to  the  priority  of  time.  Th« 
item  of  earliest  date  will  be  discharged,  or  so  far  satisfied  aa  the  fint 
payment  may  extend,  and  in  this  order  will  every  payment  be  •ij/^ftO' 
priatad. 
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Whkrb  neither  Paett  Makes  Apfropbiation  ov  Payments,  ubtu,  the 
rights  of  third  persons  holding  under  the  debtor  are  such  as  might  be 
enforced  against  him,  the  creditor  cannot  thereafter  bo  appropriate  pay- 
nientfl  as  to  affect  such  rights,  if,  by  a  different  appropriation,  they  can 
be  protected. 

Right  of  Debtor  to  have  Payments  Made  on  Account  Appropriated 
to  specific  items  will  be  denied,  when  this  becomes  necessary  for  the  pro- 
tection of  one  having  equities  against  the  debtor,  such  as  would  authorize 
against  him  a  decree  for  the  specific  performance  of  a  verbal  gift  of 
land. 

W.  W.  Meacham  and  H.  H.  Boone,  for  the  appellants. 
McDaniel  and  Buffington,  for  the  appellees. 

Stayton,  a.  J.  This  is  an  action  of  trespass  to  try  title,  in- 
stituted by  the  appellants  to  recover  316|  acres  of  land.  The 
defendants  disclaimed  as  to  fifty-two  acres,  but  the  defendants 
McJunkins  and  Garvin  asserted  title  to  the  remainder.  Mrs. 
Garvin  and  Mrs.  McJunkins  were  daughters  of  J.  C.  Mclntyre, 
who  was  the  owner  of  the  land  prior  to  December,  1878.  In 
that  month  Mclntyre  made  a  parol  gift  of  132|  acres  of  the 
land  to  his  daughter,  Mrs.  Garvin,  and  her  husband,  and  in 
the  following  March  he  made  a  gift  in  the  same  manner  to 
Mrs.  McJunkins  and  her  husband  for  the  same  quantity  of 
the  land.  These  parties,  immediately  after  the  gifts  were 
made,  entered  into  possession  of  the  tracts  to  them  severally 
given,  and  have  continuously  held  them  since;  during  this 
time,  and  prior  to  the  time  appellant  caused  an  attachment 
to  be  levied  on  the  land,  Garvin  had  made  permanent  and 
valuable  improvements  on  the  land  given  to  himself  and  wife, 
which  the  judge  trying  the  case  valued  at  $575;  and  during 
the  same  time,  McJunkins  and  wife  had  made  like  improve- 
ments on  the  land  given  to  them,  which  were  valued  at  $375. 
The  land  was  worth  about  four  dollars  per  acre,  and  encum- 
bered with  a  vendor's  lien  for  about  $650,  which  was  dis- 
charged by  one  of  the  donees.  Subsequently  to  the  levy  of  a 
writ  of  attachment  sued  out  by  the  appellants,  in  an  action 
brought  by  them  against  Mclntyre,  the  latter  executed  deeds 
to  the  persons  to  whom  he  had  made  verbal  gifts,  in  accord- 
ance with  the  gifts.  Deeds  seem  to  have  been  prepared  soon 
after  the  gifts  were  made,  but  for  some  reason  were  not  exe- 
cuted and  delivered. 

On  February  22,  1881,  appellants  brought  an  action  against 
Mclntyre  on  a  note  for  $3,471.44,  executed  to  them  by  Mcln- 
tyre March  1, 1880,  and  due  on  October  1st  following.   In  that 
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case,  a  writ  of  attachment  issued  which  was  levied  on  the  land 
in  controversy  on  February  23,  1881.  A  judgment  was  ren- 
dered in  that  cause  against  Mclntyre  on  April  14,  1882,  fore- 
closing the  attachment  lien,  under  which  the  land  was  sold 
and  bought  by  the  appellants,  who  received  a  deed  from  the 
sheriff  dated  June  6,  1882.  This  cause  was  tried  without  a 
jury,  and  the  court  gave  conclusions  of  fact  and  law. 

From  the  conclusions  of  fact,  as  well  as  from  the  statement 
of  fact,  it  appears  that  the  appellants  were  wholesale  mer- 
chants doing  business  in  Galveston,  and  that  Mclntyre  was  a 
retail  merchant  doing  business  in  Grimes  County,  and  that 
between  them,  from  about  the  year  1868,  a  business  had  been 
conducted  as  is  usual  between  such  merchants.  After  stating 
that  statements  of  balances  were  frequently  made  by  appel- 
lants, the  third  finding  is  as  follows:  "That  such  balances 
were  frequently  closed  by  note,  and  then  other  purchases  were 
made  on  open  account,  and  frequently  when  notes  were  given 
to  cover  balances,  Mclntyre  had  cotton  in  hands  of  plaintiflfs. 
When  cotton  was  sold,  the  notes  or  open  balance  due  on  last 
statement  and  amount  of  subsequent  purchases  were  added 
together  as  a  debt,  and  the  proceeds  of  cotton  credited  against 
it,  and  the  balances  again  brought  down,  and  thus  from  year  to 
year,  the  debt  being  for  a  greater  or  less  amount  against  Mc- 
lntyre as  payments  were  appropriated  by  plaintiffs."  This 
shows  the  general  course  of  dealing  between  the  parties,  which 
continued  until  about  December  7,  1880. 

The  further  finding  is  as  follows:  "  Mclntyre  had  frequently 
cotton  sufficient  in  hands  of  plaintiffs  to  cover,  or  practically 
so,  the  balances  stated  on  several  settlements,  but  not  enough 
to  cover  purchases  of  goods  and  drafts  paid  by  plaintiffs  be- 
tween the  time  such  balances  were  struck  and  the  time  the 
cotton  was  sold  and  credited." 

The  thirteenth  finding  was:  "That  as  to  the  indebtedness 
existing  to  Willis  and  Brother  at  the  time  of  these  gifts,  Mc- 
lntyre shipped  ample  cotton  to  cancel  the  same,  but  continued 
to  buy  other  goods." 

After  finding  that  the  gifts  were  not  made  with  fraudulent 
intent,  the  court  found  "  that  in  a  legal  sense,  and  under  all 
the  facts,  Mclntyre  was  in  such  condition  of  solvency  at  the 
time  of  the  gifts  as  to  warrant  him  in  making  them,  and  leave 
him  abundantly  able  to  pay  his  debts  then  existing." 

Mclntyre  stated  that  in  the  spring  of  1880,  he  "  went  down 
and  made  a  bill  of  about  three  thousand  dollars,  more  or  less. 


Feb.  1888.]  Willis  v.  McIntybe.  577 

I  told  Willis  and  Brother  I  could  not  pay  the  bill  till  fall,  and 
he  said  close  it  by  note,  and  I  did  so,  and  that  was  the  note  I 
was  sued  on  in  Galveston.  I  owed  nothing  but  that  note,  and 
had  cotton  in  the  hands  of  Willis  and  Brother  which  they 
agreed  to  place  as  a  credit  on  the  note.  They  sold  and  placed 
as  a  credit,  but  not,  it  seems,  on  the  note.  I  shipped  cotton 
enough  to  cover  note  or  more;  am  sure."  He  further  stated 
that  the  note  for  $3,471.44,  due  October,  1880,  was  for  goods 
bought  on  the  day  it  was  executed,  and  not  for  balances. 

The  account  of  appellants,  offered  in  evidence,  shows  that 
Mclntyre  was  credited  with  $2,695.95,  of  date  February  26, 
1880,  which  was  the  net  proceeds  of  fifty  bales  of  cotton;  that 
February  11,  1881,  he  was  credited  with  $2,218.31,  as  the  net 
proceeds  of  forty-five  bales,  and  that  on  March  1,  1881,  he  was 
credited  with  $149.42,  as  the  net  proceeds  of  three  bales  of 
cotton.  On  September  25,  1880,  he  was  credited,  by  cash, 
$1,000,  and  on  October  9th  with  a  like  sum.  After  the  exe- 
cution of  the  note  made  the  basis  of  the  attachment  suit, 
Mclntyre  bought  goods  to  the  value  of  something  less  than 
$3,700,  and  on  statement  of  account,  made  March  1,  1881,  the 
balance  in  favor  of  appellants  was  $3,100.32. 

The  evidence  of  Mclntyre  as  to  the  agreement  to  appropri- 
ate the  proceeds  of  cotton  to  the  payment  of  the  note  on  which 
the  judgment  in  favor  of  appellants  was  obtained  was  not  con- 
troverted, but  all  the  credits  to  which  we  have  referred  were 
placed  on  the  general  account,  into  which  the  note  was  carried. 

The  account  offered  in  evidence  by  the  appellants  shows 
that  on  March  25,  1880,  the  note  for  $3,471.44  evidenced  the 
only  matter  of  indebtedness  between  them,  and  if  that  was 
given  for  goods  bought  on  the  day  of  its  execution,  appellants 
were  not  antecedent  creditors  who  would  have  right  to  attack 
the  gifts  made  by  Mclntyre  to  his  children.  Before  the  date 
of  that  note,  the  donees  were  in  possession  of  that  land,  as 
they  were  when  it  was  executed,  and  the  appellants,  as  subse- 
quent creditors  having  notice  of  their  rights,  could  not  look  to 
that  property  for  the  payment  of  their  debt. 

If  the  note  for  $3,471.44  included  balances  existing  at  the 
time  the  gifts  were  made,  as  well  as  the  price  of  goods  sold  at 
the  time  of  its  execution,  which  is  evidently  true  if  the  appel- 
lant's statement  of  the  account  is  correct,  then  the  appellees 
would  have  the  right  to  have  the  proceeds  of  cotton  applied  1^ 
its  payment,  if  it  was  tlie  agreement  between  appellants  and 

Mclntyre  that  this  should  be  done.     Whether,  in  the  absence 
Am.  St.  Rep..  Vol.  VIII.— 27 
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of  such  an  agreement,  they  could  assert  such  a  right  against 
an  actual  appropriation  made  by  the  appellants,  in  the  absence 
cf  an  appropriation  by  McIntyre,  need  not  be  considered. 

It  appears  that  the  note  of  date  March  1,  1880,  was  carried 
with  the  general  account  by  appellants,  and  that  the  judgment 
obtained  on  it  was  only  for  the  balance  due  on  the  general  ac- 
count; and  it  does  not  appear  that  payments  made  by  McIn- 
tyre were  appropriated  to  any  particular  parts  of  the  general 
account,  except  as  this  may  have  been  done  by  bringing  suit 
on  February  22,  1881,  on  the  note  executed  March  1,  1880. 
It  appears  from  the  statement  of  account  made  by  the  appel- 
lants that  McIntyre  was  indebted  to  them  $5,078.30  on  Janu- 
ary 1,  1878.  From  January  1,  1878,  to  December  1,  1878, 
McIntyre  paid  $6,230.74,  and  in  bame  time  bought  $5,950.65, 
leaving  a  credit  of  $280.09.  From  December  1,  1878,  to  June 
7,  1879,  McIntyre  paid  $4,191.91,  and  bought  $5,459.09  (but 
of  this  only  $853.86  was  bought  before  the  last  gift  was  made), 
increasing  his  account  $1,267.18.  From  June  1, 1879,  to  Janu- 
ary, 1880,  Mclntire  paid  $5,044.40,  nearly  all  which  was  offset 
by  purchases.  From  Janiiary  1,  1880,  to  January  1,  1881,  he 
paid  $2,065.97,  and  received  $1,447.44  cents,  and  between 
January  1,  1881,  and  January  1,  1882,  he  paid  $2,367.73, 
which  was  passed  to  his  credit  on  the  general  account,  as  were 
all  payments  made. 

From  this  statement  it  will  be  seen  that  more  money  was 
paid  by  McIntyre  on  the  general  account,  if  his  statement 
as  to  the  agreement  as  to  appropriation  of  proceeds  of  cotton 
is  true,  than  was  necessary  to  extinguish  all  indebtedness  ac- 
cruing prior  to  the  time  the  gifts  were  made.  The  account  as 
presented  must  be  deemed  one  continuous  account,  and  as 
there  is  no  claim  that  payments  were  credited  to  specific  items 
of  the  account  by  the  appellants  prior  to  February  22,  1881, 
we  see  no  reason  why  the  ordinary  rule  for  the  appropriation 
of  payments  should  not  be  enforced  in  this  case.  It  would 
have  been  the  right  of  McIntyre  to  have  the  payments  appro- 
priated as  he  desired,  and  in  the  absence  of  an  appropriation 
by  him  it  was  the  right  of  the  appellants  to  make  the  appro- 
priation as  they  thought  most  to  their  interest,  provided  the 
right  of  no  third  person  had  intervened  before  they  exercised 
this  right. 

When  there  is  a  continuous  account,  consisting  of  many 
items,  if  no  appropriation  of  payments  is  made  by  either 
party,  they  will  be  applied  according  to  the  priority  of  time. 
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The  first  item  on  the  debit  will  be  discharged,  or  so  far  satis- 
fied as  the  first  payment  may  extend,  and  in  this  order  will 
every  payment  be  appropriated.  This  is  the  rule  asserted  by 
all  the  authorities.  It  has  been  given  application  in  cases 
much  like  the  present:  Bodenham  v.  Purchas,  2  Barn.  &  Aid.  46; 
Truscott  V.  King,  6  N.  Y.  147;  Harrison  v.  Johnston,  27  Ala. 
452;  Crompton  v.  Pratt,  105  Mass.  255. 

Not  having  appropriated  the  payments  made  until  the  rights 
of  the  persons  holding  under  Mclntyre  were  such  as  might  be 
enforced  against  him,  could  the  appellants  thereafter  make 
the  appropriation  in  such  manner  as  to  affect  their  rights? 
The  court  below,  in  effect,  held  not. 

The  right  of  a  creditor  —  as  between  him  and  the  debtor, 
who  has  not  appropriated  a  payment  —  at  any  time  to  make 
the  appropriation  has  been  recognized;  but  this  right  has  been 
denied,  even  when  its  exercise  would  only  affect  the  right  of 
one  holding  through  the  debtor  by  a  conveyance  fraudulent  as 
to  creditors  existing  at  the  time  the  conveyance  was  made. 

This  was  held  in  Miller  v.  Miller,  23  Me.  24,  39  Am.  Dec. 
597,  upon  the  ground  that,  as  between  the  grantor  and  such  a 
grantee,  the  conveyance  is  binding;  and  as  no  one  other  than 
a  creditor  holding  a  prior  debt  can  assert  its  invalidity,  even 
such  a  grantee  may  show  that  on  proper  appropriation  of  pay- 
ments the  creditor  had  no  debt  at  the  time  the  conveyance  to 
himself  took  effect. 

In  Harker  v.  Conrad,  12  Serg.  &  R.  304,  it  appeared  that  a 
lumber  merchant  had  separate  liens  for  lumber  furnished  for 
two  houses,  and  received  a  payment  from  the  debtor  of  which 
no  actual  appropriation  was  made  by  the  debtor  or  creditor 
until  after  a  purchaser  without  notice  of  the  lien  had  acquired 
title  to  the  property  upon  which  one  of  the  liens  existed,  when 
the  creditor  attempted  to  appropriate  the  payment  made  on 
the  debt,  to  secure  which  a  lien  might  have  been  perpetuated 
by  filing  his  lien,  which,  however,  was  not  done.  It  was  held 
that  his  right  time  so  to  appropriate  the  payment  was  lost, 
and  the  payment  made  was  appropriated  on  the  debt  that  first 
accrued. 

In  Berghaus  v.  Alter,  9  Watts,  386,  it  appeared  that  Berg- 
haus  purchased  at  different  times  several  bills  of  goods  on  a 
credit,  and  gave  note  therefor  with  security,  which  was  pay- 
able in  twelve  months,  and  subsequently  he  made  other  pur- 
chases on  the  same  terms  before  the  note  became  due,  after 
which  he  made  payments  which  were  credited  generally  on 
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the  booka  of  Alter,  without  any  specific  appropriation.  The 
seller  subsequently  attempted,  with  the  consent  of  the  buyer, 
to  appropriate  the  payments  to  the  payment  of  the  debts  last 
created,  but  the  court  said:  "  It  is  true,  however,  that  a  dif- 
ferent appropriation  was  made  afterwards,  between  the  plain- 
tiff and  George  H.  Berghaus,  but  this  was  some  time  after  the 
law  had  interposed  itself  and  made  the  appropriation  which 
would  go  in  discharge  of  the  debt  for  which  the  note  was  given. 
And  had  no  one  been  interested  in  the  appropriation  made  by 
law  of  the  moneys  previously  received,  it  would  have  been  per- 
fectly competent  for  them,  by  their  subsequent  agreement,  to 
have  changed  the  appropriation  so  made  by  law  as  they 
pleased.  But  then  the  previous  appropriation  made  by  law 
must,  to  discharge  the  defendant  below,  who,  being  a  mere 
surety,  derived  no  benefit  whatever  from  the  debt,  and  being 
once  discharged  from  his  liability  as  such,  his  obligation  could 
not  be  received."  Many  other  cases  assert  the  same  principles: 
Harrison  v.  Johnston^  27  Ala.  452;  Crompton  v.  Pratt,  105 
Mass.  257. 

Those  cases  deny  the  right  of  the  creditor  at  all  times,  and 
against  all  persons,  to  appropriate  when  the  debtor  has  not 
done  so;  and  if  the  law  forbids  this  on  account  of  equities  aris- 
ing between  a  principal  and  surety,  and  in  such  cases,  in  the 
absence  of  an  actual  appropriation  by  the  debtor  or  creditor 
at  the  time  the  payment  is  made,  appropriates  it  on  the  oldest 
items  of  a  general  account  consisting  of  items  bought  at  dif- 
ferent times,  we  see  no  reason  why  the  same  protection  should 
not  be  given  to  one  having  equities  against  his  debtor,  such  as 
would  authorize  against  him  a  decree  for  specific  performance 
of  a  verbal  gift  of  land. 

In  the  one,  the  security — a  person — is  discharged  by  the 
appropriation  the  law  makes;  in  the  other,  the  property  ought 
to  be  relieved  from  liability — discharged  from  suretyship  — 
by  the  operation  of  the  same  law  whenever  equities  calling  for 
this  have  existence  between  the  debtor  and  a  third  person. 

The  court  found  that  the  verbal  gifts  were  not  made  with 
an  intention  to  defraud,  and  the  mere  fact  that  McIntyre  may 
have  been  in  debt  at  the  time  he  made  them  will  not  invali- 
date them,  but  it  is  claimed  that,  exclusive  of  the  property 
given  to  his  children,  he  had  not  sufficient  subject  to  execution 
and  openly  held  to  pay  all  the  debts  he  then  owed.  The  court 
found  to  the  contrary,  and  an  examination  of  all  the  evidence 
would  not  justify  our  holding  that  the  finding  was  incorrect. 
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In  fact,  if  the  evidence  introduced  by  the  appellees  is  to  be 
believed,  McIntyre  had  ample  means  to  pay  all  his  debts 
until  1881,  when,  by  a  misfortune  not  to  be  anticipated,  he 
suffered  a  loss  which  deprived  him  of  capacity  to  do  so.  For 
nearly  two  years  after  the  gifts  were  made,  and  while  the  facts 
were  transpiring  on  which  the  equities  of  the  appellees  are 
based,  with  notice  of  them,  the  appellants  continued  to  ex- 
tend large  credit  to  McIntyre,  as  is  evidenced  by  the  account 
they  render. 

The  court  also  held  that  the  facts  shown  were  such  as,  be- 
tween McIntyre  and  his  daughters  and  their  husbands,  would 
entitle  the  latter  to  specific  performance  of  the  verbal  gifts, 
and  we  are  not  prepared  to  hold,  looking  to  all  the  evidence, 
that  this  holding  was  erroneous:  Curlin  v.  Hendricks,  35  Tex. 
225;  Murphy  v.  Stell,  43  Id.  123;  Willis  v.  Matthews,  46  Id. 
478;    Van  Bibber  v.  Mathis,  52  Id.  409. 

From  this  it  follows,  even  if  we  could  hold  that  the  judg- 
ment through  which  the  appellants  claim  was  rendered  on  a 
debt  created  before  the  verbal  gifts  were  made,  that  the  judg- 
ment must  be  aflBrmed,  and  it  is  so  ordered. 


Deed  is  not  Fraudulent  as  to  Creditors  when  Made  to  Perpect 
Title  to  Land,  of  which  an  oral  gift  had  been  made  to  a  son  by  his  father, 
at  a  time  when  he  waa  solvent,  and  when  the  former,  relying  upon  the  con- 
summation of  such  oral  gift,  had  entered  and  made  permanent  and  lasting 
improvements:  Dozierv.  Mataon,  94  Mo.  328;  4  Am.  St.  Rep.  388,  and  cases 
collected  in  note  391. 

Fathknts,  Rule  as  to  Afplioation  of:  Pickering  v.  Day,  3  Houst.  474; 
95  Am.  Dec.  291,  and  note  313;  Hersey  v.  BenneU,  28  Minn.  86;  41  Am.  Rep. 
271;  Rosa  v.  Crane,  74  Iowa,  375;  SMlea  v.  Watson,  124  111.  384.  The  holder 
of  several  unpaid  notes,  some  of  which  are  secured  and  others  unsecured, 
may,  in  the  absence  of  any  agreement  or  direction  as  to  the  application  of 
payment,  apply  the  money  exclusively  to  the  payment  of  any  one  of  the  notes, 
and  is  not  bound  to  a  fro  rata  application  of  it:  Wood  v.  CaUaghan,  61  Mich. 
402;  1  Am.  St.  Rep.  697. 
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Gulp,  Colorado,  and  Santa  Fe  Railway  Com- 
pany V,  Walker. 

[70  TKXA8,  126. 1 

Railroad  Companiss  —  Adoption  op  New  Appixancbs. — It  is  not  the 
duty  of  a  railroad  company  to  discard  reasonably  safe  machinery,  and  to 
adopt  a  new  device  for  the  safety  of  its  employees,  until  by  its  general 
and  continued  use,  or  otherwise,  its  superiority  has  been  established. 

BaILROAD  CoHPANIKS  —  ADM1S3IBILITY  OF  EVIDENCE  A.S  TO  NeW  APPLI- 
ANCES TO  Secure  Safety  of  Persons  on  Railroad  Track.  —  A  boy, 
while  walking  along  a  railroad  track,  which  was  laid  in  a  public  street 
where  pedestrians  were  accustomed  to  pass,  had  his  foot  caught  between 
the  rails  of  a  switch,  and  was  run  over  by  a  train  of  the  company.  lu 
an  action  against  the  company  to  recover  damages  for  the  injury  thereby 
■ustained,  evidence  that  a  simple  appliance  by  which  the  danger  of  being 
thus  caught  and  injured  was  obviated  had  been  in  use  on  a  few  rail- 
roads in  a  distant  part  of  the  country  for  four  or  five  years  is  admis- 
sible, in  connection  with  other  evidence  in  the  case,  that  at  the  place 
where  the  accident  occurred  there  were  no  sidewalks,  that  no  safeguards 
were  used  by  the  defendant,  and  that  without  some  guard  the  track  was 
dangerous  to  brakemen  and  also  to  pedestrians  passing  over  it. 

Railboad  Company  is  Bocnd  to  Use  a  Degree  of  Caution  Corre- 
SPONDINQ  to  the  danger  of  operating  its  trains  over  the  street  of  a  city, 
when,  by  reason  of  the  absence  of  sidewalks,  persons  might  be  expected 
to  walk  along  and  across  the  tracks. 

Jones  and  Garnett,  for  the  appellant. 
Brady  and  Ring,  for  the  appellee. 

Gaines,  A.  J.  Appellee,  while  walking  along  the  track  of 
a  railroad  in  the  city  of  Houston,  upon  which  the  appellant 
ran  its  trains,  had  his  foot  caught  between  the  rails  of  the 
switch,  and  run  over  by  a  train  of  the  company.  The  acci- 
dent resulted  in  the  loss  of  his  foot.  He  was  but  a  boy  at  the 
Ume  of  injury,  and  brought  suit  by  his  father  as  his  next 
friend,  and  obtained  a  verdict  and  judgment  against  the  ap- 
pellant for  two  thousand  dollars. 

The  deposition  of  three  witnesses  residing  in  Davenport, 
Iowa,  were  taken  on  behalf  of  plaintiff,  who  testified  that  a 
certain  device  consisting  of  a  block  of  wood  fastened  between 
the  rails  at  the  frogs  of  the  switches  was  in  use  upon  certain 
railroads  in  the  Northwest,  and  had  been  so  used  for  four  or 
five  years;  that  it  prevented  the  danger  to  persons  employed 
upon  or  walking  over  the  track  of  catching  a  foot  in  the  switch; 
and  that  without  some  similar  contrivance,  the  switches  were 
not  safe.  To  the  reading  of  this  testimony  the  defendant  ob- 
jected, but  the  objection  was  overruled  by  the  court.  The 
objections  were,  in  substance,  that  the  answers  of  the  witnesses 
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showed  only  that  the  appliance  had  been  used  upon  a  few  rail- 
roads in  a  distant  part  of  the  country,  and  was  not  competent 
to  prove  that  its  use  was  so  long  and  so  generally  established 
as  to  make  it  the  duty  of  the  defendant  company  to  adopt  and 
use  it  upon  its  road  in  Texas.  We  do  not  think  the  objection 
well  taken.  It  is  true  that  it  is  not  the  duty  of  a  railroad 
company  to  discard  reasonably  safe  machinery,  and  to  adopt 
a  new  device  for  the  safety  of  its  employees,  until,  by  its  gen- 
eral continued  use,  or  otherwise,  itif  superiority  has  been  estab- 
lished. The  evidence  in  this  case  shows  that  the  frog  of  the 
switch,  without  some  guard  of  this  character,  was  dangeroua 
to  brakemen,  and  though  to  a  lesser  degree,  also  to  pedestrians 
passing  over  the  track. 

The  testimony  objected  to  tended  very  strongly  to  prove,  not 
only  that  an  unblocked  switch  was  unsafe,  but  also  that  there 
was  a  simple,  cheap,  and  effectual  device  by  which  danger  of 
accidents  from  this  source  might  be  avoided.  It  also  appeared 
from  other  evidence  in  the  case  that  at  the  place  where  the 
accident  occurred  there  were  no  sidewalks,  and  that  the  street 
was  practically  taken  up  with  railroad  tracks.  The  public 
had  the  right  to  use  the  street  to  pass  over  it,  either  on  foot  or 
with  vehicles,  notwithstanding  the  right  of  way  granted  to  the 
railroad  company:  Baltimore  etc.  R.  R.  Co.  v.  Fitzpatrick,  35 
Md.  32.  There  being  evidence  calculated  to  prove  that  the 
switches  were  dangerous  to  persons  who  had  the  right  to  pass 
along  or  over  the  street,  the  testimony  under  consideration 
was  admissible,  as  tending  to  show  that  there  was  a  simple 
appliance  which  would  have  remedied  the  defect.  We  there- 
fore think  the  court  did  not  err  in  admitting  it. 

During  the  progress  of  the  trial,  the  counsel  for  the  defend- 
ant asked  the  court  to  give  the  following  instruction :  "  The 
jury  are  instructed  that  railroad  corporations  are  not  required 
to  discard  their  machinery  and  appliances  for  operating  their 
trains  in  order  to  introduce  new  inventions,  which  are  sup- 
posed to  be  improvements  on  the  old  appliances  in  use,  but 
which  are  not  in  general  use;  and  you  are  further  charged 
that  railroad  companies  are  not,  any  more  than  individuals, 
bound  to  use  the  highest  degree  of  care  to  avoid  injuring  one 
who  may  possibly  trespass  upon  its  property,  but,  as  to  such 
persons,  are  only  required  *  to  use  ordinary  care.' "  This  was 
refused  by  the  court,  and  its  refusal  is  assigned  as  error.  But 
in  our  opinion  the  assignment  is  not  well  taken.  We  think 
that  both  the  propositions  contained  in  the  charge  was  calcu- 
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lated  to  mislead  the  jury.  The  evidence  did  not  present  a 
question  of  the  propriety  of  discarding  the  old  machinery  for 
new,  but  of  the  propriety  and  practicability  of  providing 
against  a  known  danger  by  the  addition  of  a  simple  device  to 
appliances  already  in  use.  The  first  proposition  may  have  led 
the  jury  to  conclude  that  in  the  opinion  of  the  court  there  waa 
something  to  be  discarded,  and  was  not  applicable  to  the  evi- 
dence, and  therefore  improper.  The  second  proposition  in  the 
instruction  was  calculated  to  induce  the  jury  to  consider  the 
plaintiff  as  a  trespasser  upon  the  track  of  the  company.  He 
had  the  right  to  pass  along  the  street,  especially  in  a  case  like 
this,  where  there  was  no  sidewalk,  although  the  streets  were 
occupied  by  the  railroad  track,  and  although  it  was  his  duty 
to  get  out  of  the  way  of  a  passing  train ;  and  therefore  he  was 
not  in  any  sense  a  trespasser.  The  charge  being  calculated  to 
mislead  the  jury,  it  was  not  error  to  refuse  it. 

What  we  have  already  said  is  sufficient  to  dispose  of  the 
fourth  assignment  of  error.  It  complains  of  the  refusal  of  the 
court  to  give  a  special  charge,  which  would  have  directly  in- 
structed the  jury  that  if  plaintiff  went  upon  the  track  of  the 
railroad  he  was  a  trespasser,  and  that  the  company  was  under 
no  obligation  to  construct  its  track  with  reference  to  the  safety 
of  such  trespassers.  Such  an  instruction,  as  applicable  to  the 
case  made,  was  clearly  erroneous,  and  was  properly  refused. 

Appellant's  fifth  assignment  is,  that  the  court  erred  in  char- 
ging the  jury  as  follows:  ''  That  the  primary  purpose  and  de- 
sign of  a  public  street  in  a  city  is  for  vehicles  and  persons  to 
pass  over  and  travel  upon,  and  the  use  of  such  street  for  rail- 
road tracks  and  trains  thereon,  when  permitted,  is  to  a  certain 
extent,  and  in  a  limited  sense,  subservient  to  the  original  de- 
sign of  such  streets  for  travel  over  and  upon  them.  In  this 
case  it  is  admitted  that  defendant  company  had  the  right  to 
use  the  track,  and  that  the  Texas  and  New  Orleans  Railway 
Company  owned  the  track,  and  has  the  right  to  use  the  street 
at  the  place  where  the  accident  occurred.  A  railroad  com- 
pany using  a  public  street  in  a  city  for  its  track  and  trains 
thereon  should  use  all  the  care  and  precaution  that  it  rea- 
sonably could  and  should  to  prevent  accidents  to  any  and  all 
persons  using  such  streets,  and  the  nature  and  extent  of  dan- 
ger from  neglect  should  be  taken  into  account  by  the  jury  in 
arriving  to  a  proper  conclusion  as  to  whether  or  not  the  facts 
in  evidence  show  such  neglect  of  duty  on  defendant's  part." 

The  first  objection  to  this  instruction  is,  that  it  does  not  de- 
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fine  what  the  court  means  by  the  words  "  to  a  certain  extent, 
and  in  a  limited  sense."  But  we  think  no  such  definition 
necessary.  There  is  nothing  in  this,  when  considered  in  the 
light  of  the  whole  charge,  to  lead  the  jury  to  infer  that  the 
company  did  not  have  the  right  to  run  their  trains  over 
the  track  at  all  times.  They  may  have  inferred  that  this 
right  was  limited  by  the  duty  of  exercising  reasonable  care  in 
keeping  in  order  their  track  and  operating  their  trains  so  as 
to  prevent  injuries  to  persons  who  also  had  the  right  to  use 
the  streets  in  passing  from  one  point  in  the  city  to  another. 
The  charge  intimates  no  other  limitation  upon  the  right  of  the 
defendant  company  to  the  use  of  its  track  along  the  street, 
and  the  jury  could  not  have  been  misled  into  supposing  that 
any  other  was  meant.  The  further  ground  of  objection  to  this 
charge  is,  that  it  did  not  properly  state  the  law  as  to  the  de- 
gree of  care  required  of  the  defendant  company.  The  instruc- 
tion, in  efifect,  tells  the  jury  that  the  defendant  was  bound  to 
exercise  reasonable  care  to  prevent  danger  to  persons  lawfully 
using  the  streets.  In  a  leading  case,  this  language  is  used: 
"  It  is  correctly  said  that  generally,  between  persons  standing 
in  no  particular  relation  to  each  other,  that  alone  is  reasonable 
care  which,  in  the  judgment  of  men  in  general,  is  propor- 
tioned to  the  probability  of  injury  to  others,  and  consequently 
he  who  does  what  is  more  than  ordinarily  dangerous  is  bound 
to  use  more  than  ordinary  care":  Morgan  v.  Cox,  22  Mo.  373; 
66  Am.  Dec.  623.  This  defendant  in  this  case  was  bound  to 
use  a  degree  of  caution  corresponding  to  the  danger  of  operat- 
ing its  trains  over  the  street  of  a  city  where,  by  reason  of  the 
absence  of  sidewalks,  persons  might  be  expected  to  walk 
along  and  across  the  tracks.  This  was  reasonable  care,  and 
therefore  the  charge  was  not  erroneous. 

Another  portion  of  the  charge  is  also  complained  of  in  the 
sixth  assignment  of  error.  The  court  there  uses  this  lan- 
guage: '*If  you  find  that  either  the  owner  of  the  track  or 
trains  using  it,  in  the  exercise  of  care,  prudence,  and  foresight, 
should  have  had  the  track  protected  so  as  to  avoid  danger 
therefrom  ";  and  it  is  contended  that,  by  the  use  of  the  word 
"  foresight,"  the  court  imposed  upon  the  defendant  a  degree  of 
care  much  greater  than  the  law  requires.  But  we  think,  in 
the  connection  in  which  it  was  used,  the  term  was  synonymous 
with  "  prudence,"  and  added  nothing  to  the  meaning  of  that 
word.     The  word  "  foresight "  might  very  properly  have  been 
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omitted;  but  we  do  not  see  that  the  jury  could  have  been  mis- 
led by  its  use. 

Neither  do  wo  find  any  error  in  that  part  of  the  charge  set 
out  in  appellant's  seventh  assignment.  It  instructs  the  jury, 
in  cflfect,  to  find  for  the  defendant  if  the  track  was  safe,  and  if 
the  engineer  was  not  negligent  in  failing  to  ring  his  bell  or  to 
blow  the  whistle,  or  in  failing  to  keep  a  proper  lookout,  and  if, 
after  discovering  plaintiff  upon  the  track,  he  did  everything  in 
his  power  to  stop  the  train.  This  was  correct.  If  there  was 
a  failure  on  the  part  of  the  company  or  its  engineer  in  either 
particular  so  mentioned,  and  this  failure  was  the  cause  of  tho 
injury,  then  the  verdict  should  have  been  for  the  plaintiff.  In 
another  portion  of  the  charge,  the  jury  were  told  that  plaintiff 
could  not  recover,  if,  by  his  own  negligence,  he  contributed  to 
the  injury.  This  disposes  of  the  assignments  presented  in  the 
appellant's  brief,  and  we  find  no  error  in  the  rulings  or  charge 
of  the  court.     The  judgment  is  therefore  affirmed. 


Railsoad  Company  13  Answerablk  to  Onk  Who  Becomx.s  Fastened 
ON  rra  Track  in  the  streets  of  a  city  because  of  negligence  in  the  constmc- 
tion  of  such  track,  and  who,  while  so  fastened,  is  injured  by  an  approaching 
train,  though  the  employees  did  not  see  him,  nor  know  of  his  helpless  condi- 
tion: Louisville  etc.  B.  B.  Co.  v.  PhiUips,  112  Ind.  59;  2  Am.  St.  Rep.  155,  and 
note  163. 

Railroad  Company  13  not  Boctnd  to  Change  rra  Machinery  in  order  to 
apply  every  new  invention  or  supposed  improvement  in  appliances:  Wonder 
V.  Baltimore  etc.  B.  B.  Co.,  32  Md.  411;  3  Am.  Rep.  143;  Ilukn  v.  BculroadCo., 
92  Mo.  440;  but  it  is  bound  to  exercise  reasonable  and  ordinary  care  in  pro- 
viding such  suitable  and  safe  appliances  as  common  experience  shows  to  be 
proper:  Tovmar.  Vichsburg  etc.  Ff.  B.  Co.,  37  La.  Ann.  630;  55  Am.  Rep. 
608. 

Greater  Cark  is  Requireo  or  Railroad  Company  than  is  otherwise 
necessary  in  running  its  trains  in  a  populous  town:  Troy  v.  Cape  Fear  etc^ 
S.  B.  Co.,  99  N.  C.  298;  6  Am.  St  Rep.  521,  and  note  529. 

Contributory  Negliqence.  — Of  an  infant  of  tender  years  less  discretion 
is  required  than  of  an  adult,  and  the  degree  depends  npon  his  age  and  appar- 
ent knowledge:  Bailroad  Co.  v.  Whipple,  39  Kan.  631;  MtCar^  v.  Rnlvm^ 
Cb..  92  Mo.  636. 
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Miller  v.  Kobrtge. 

[70  TKXA8,  162.1 

Fkauditlekt  Conveyances.  —  A  Fraudulent  Grantee  is  Substttdted 
TO  THE  Rights  of  his  grantor  in  the  property  conveyed,  which  is  sub- 
ject only  to  tho  latter's  creditors,  and  ib  is  the  right  of  the  fraudulent 
grantee  to  demand  that  such  creditors  shall  pursue  strictly  the  pro- 
cedure provided  by  law  for  the  enforcement  of  their  claims. 

Executions.  —  Where  Property  Fraudulently  Conveyed  is  Sold  undeb 
Execution  against  tho  grantor  for  a  grossly  inadequate  consideration^ 
by  reason  of  irregularities  in  tho  proceedings,  the  fraudulent  grantee  can, 
by  a  proper  procedure,  have  the  sale  set  aside.  He  has  a  right  subordi- 
nate only  to  the  claim  of  the  creditors,  and  this  right  is  not  placed  be- 
yond the  pale  of  legal  protection  because  of  his  participation  in  a  fraud. 

Evidence  Showing  that  Abstract  of  Judgment  under  Which  Party 
Claims  had  been  Recorded  does  not  raise  a  presumption  that  the  ab- 
stract was  properly  noted  in  the  index.  The  legal  inference  is,  that  the 
claimant  would  have  proved  the  indexing  of  the  abstract  if  an  index  had 
in  fact  been  made. 

Executions.  —  Fraudulent  Grantee  of  Land  cannot  Procure  a  sal© 
of  it  nnder  execution  against  hia  grantor  to  be  Bet  aside  for  gross  inade- 
quacy of  price,  if  it  appears  that  the  low  price  bid  for  the  property  wa» 
caused  by  the  recording  of  the  fraudulent  conveyance  to  the  grantee. 

In  Order  to  Set  Aside  a  Sheriff's  Sale  for  Mere  Irregularity  and 
inadequacy  of  consideration,  a  direct  proceeding  should  bo  instituted  for 
that  purpose  in  the  court  from  which  the  execution  issued,  and  the 
plaintiff  in  execution,  as  well  as  the  purchaser,  should  be  made  a  party. 

Jones  and  Garnett,  for  the  appellant. 

W.  P.  Hamblen,  for  the  appellees. 

Gaines,  A.  J.  At  a  sheriff's  sale,  made  by  virtue  of  an  ex- 
ecution in  favor  of  the  state  of  Texas  against  Charles  Koertge, 
the  appellant,  Miller,  became  the  purchaser  of  the  lands 
in  controversy  in  this  suit.  The  sale  was  made  on  the  first 
Tuesday  in  March,  1885.  The  title  to  the  lands  was  originally 
in  Charles  Koertge,  but  Herman  Koertge,  his  son,  claimed  to 
have  purchased  them  for  a  valuable  consideration  before  the 
gale  and  before  the  levy  of  the  execution.  Appellant  having 
obtained  a  judgment  in  a  suit  of  forcible  entry  and  unlawful 
detainer,  the  other  parties  to  which  are  not  shown  by  the  record^ 
Herman  Koertge  brought  this  action  to  enjoin  a  writ  of  pos- 
session on  that  judgment.  Herman  died,  his  widow  and  heirs 
made  themselves  parties  plaintiff,  and  in  an  amended  petition 
alleged  his  purchase  of  the  land  from  his  father  before  the 
levy  of  the  execution;  that  the  conveyance  was  made  in  good 
faith  and  for  a  valuable  consideration;  and  also  that  the  price 
bid  by  Miller  at  the  sheriff's  sale  was  grossly  inadequate,  and 
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that  this  was  brought  about  by  irregularities  m  making  the 
levy  and  in  advertising  the  sale.  They  offered  to  pay  Miller 
ninety-one  dollars,  the  aggregate  amounts  of  his  bids,  and  asked 
that  the  sale  be  set  aside,  and  to  be  quieted  in  their  title  and 
possession  of  the  lands.  Miller  answered,  setting  up  title  by 
virtue  of  the  sheriff's  sale,  and  alleged  that  the  conveyance 
from  Charles  Koertge  to  Herman  Koertge  was  made  with  the 
intent  to  defraud  the  creditors  of  the  former;  that  it  was  not 
in  fact  executed  until  the  levy  of  the  execution  under  which 
ho  purchased,  and  also  that  an  abstract  of  the  judgment  upon 
which  the  execution  issued  had  been  filed  in  the  county  clerk's 
office  long  before  the  date  of  the  deed  under  which  Herman 
Koertge  claimed,  and  was,  therefore,  a  prior  lien  upon  the 
lands. 

The  deed  from  Charles  to  Hernpan  Koertge  bore  date 
December  1,  1883,  but  was  not  acknowledged  and  recorded 
until  the  27th  of  February,  1885.  It  purported  to  be  for  the 
consideration  paid  of  $475.  The  execution  under  which  ap- 
pellant claimed  was  levied  on  the  9th  of  February,  1885. 
Charles  Koertge  testified  that  his  conveyance  to  his  son 
was  bona  fide,  and  not  for  the  purpose  of  defrauding  his 
creditors.  There  was  evidence,  however,  tending  to  show 
that  it  was  fraudulent  as  to  creditors,  and  also  that  in  fact 
it  was  executed  after  it  bore  date,  and  after  the  levy  of 
the  execution.  There  was  also  evidence  going  to  show  that 
the  sheriff  never  made  any  demand  upon  Charles  Koertge  for 
a  levy,  and  that  the  sale  under  the  execution  was  not  adver- 
tised for  twenty  days.  Upon  these  points,  however,  there  was 
also  conflict.  The  value  of  the  property,  as  sworn  to  by  the 
witnesses,  varied  from  about  two  hundred  and  fifty  to  fif- 
teen hundred  dollars.  The  weight  of  the  testimony  seems  to 
be,  that  the  value  was  largely  in  excess  of  the  bids  of  the 
appellant. 

Such  being  the  issues  and  evidence,  the  court,  among  other 
instructions,  charged  the  jury  as  follows:  "If  you  are  satisfied, 
from  the  evidence,  that  plaintiffs  are  the  widow  and  children 
of  Herman  Koertge,  and  that  at  the  time  of  his  death  he  held 
the  title  to  the  land  sued  for,  they  are  entitled  to  recover  it, 
unless  you  find  from  the  evidence  that  the  deed  to  him  was 
made  to  hinder,  delay,  and  defraud  the  creditors  of  Charles 
Koertge,  and  that  fact  was  known  to  Herman  Koertge,  or  that 
he  had  such  knowledge  of  the  facts,  —  if  such  was  Charles 
Koertge's  purpose, — that  he  would  and  should,  in  the  exercise 
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of  due  and  ordinary  care,  have  known  thereof;  and  if  you  so 
find,  your  verdict  should  be  for  defendant.  Miller,  unless,  from 
all  the  evidence  before  you,  you  further  find  that  there  are 
such  irregularities  or  informalities  in  the  sheriflF's  sale  as 
would  prevent  the  property  from  selling  at  a  fair  value;  and 
in  this  connection  you  are  instructed  that  mere  inadequacy  of 
consideration  is  no  defense  to  a  sheriff's  sale  and  deed,  but  if 
there  is  such  great  disparity  of  the  price  bid  and  paid  and  the 
reasonable,  fair  value  of  the  land  sold  as  would  shock  the 
sense  of  all  mankind,  then  but  slight  circumstances  will  suf- 
fice to  vacate  such  sheriff's  sale  and  deed."  This  charge  is 
the  ground  of  the  first  assignment  of  error.  The  most  impor- 
tant question  presented  by  the  assignment  is,  whether  or  not  a 
fraudulent  grantee,  when  the  property  is  sold  under  execution 
against  his  grantor,  can  take  advantage  of  irregularities  result- 
ing in  gross  inadequacy  of  price,  in  order  to  set  aside  the  sale. 
Upon  the  point  there  are  no  authorities  cited  in  the  briefs  of 
counsel,  and  we  have  not  succeeded  in  finding  a  case  in  which 
the  question  has  been  determined. 

In  Pearson  v.  Hudson,  52  Tex.  352,  the  grantor  had  con- 
veyed property  in  trust  for  his  children,  which  was  at  the 
time  subject  to  the  lien  of  a  judgment  against  him,  and  the 
property  having  been  sold  by  virtue  of  an  execution  issued  on 
the  judgment,  the  grantees  were  permitted  to  set  up  the  in- 
adequacy of  price  growing  out  of  irregularities  in  the  levy, 
and  to  have  the  sale  avoided.  But  in  that  case  the  court  be- 
low found  that  the  conveyance  to  the  trustee  was  not  fraudu- 
lent, and  the  finding  was  approved  by  the  supreme  court. 
What  would  have  been  the  ruling  if  the  conveyance  liad  been 
fraudulent,  the  opinion  does  not  intimate.  Being  without 
authority,  we  must  resort  to  general  principles.  The  language 
of  the  statute  in  reference  to  fraudulent  conveyances  is,  that 
such  conveyances  "shall  as  to  such  creditors  ....  be  void." 
But  it  is  universally  held  that  by  this  is  not  meant  that  the 
conveyance  is  absolutely  void, — that  is  to  say,  null  to  all 
intents  and  purposes  as  to  the  persons  attempted  to  be  de- 
frauded,—  but  that  it  is  subject  to  be  avoided  by  a  creditor, 
proceeding  according  to  the  due  course  of  law.  For  example, 
he  cannot  act  upon  the  theory  that,  as  to  him,  the  conveyance 
is  absolutely  void,  and  take  a  deed  from  his  debtor:  Judge  v. 
Vogel,  38  Mich.  569;  Fox  v.  Willis,  1  Id.  321;  Gnmsley  v. 
.Hooker,  3  Jones  Eq.  4;  Jones  v.  Rahilly,  16  Minn.  320;  Tate  v. 
Liggat,  2  Leigh,  84. 
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If  he  proceed  by  attachment,  and  seize  personal  property, 
alleged  to  have  been  fraudulently  transferred  by  his  debtor, 
and  his  debtor  sue  for  the  trespass  in  order  to  justify,  not  only 
must  the  attachment  be  produced,  but  it  must  be  shown  that 
he  is  a  creditor  of  the  fraudulent  vendor,  and  that  he  took  the 
necessary  preliminary  steps  which  authorize  the  issuance  of 
the  writ:  Thomburgh  v.  Hand,  7  Cal.  554;  Noble  v.  Holmes,  5 
Hill,  194;  Damon  v.  Bryant,  19  Mass.  411;  Sanford  Mfg.  Co. 
V.  Wiggin,  14  N.  H.  441;  40  Am.  Dec.  198. 

These  instances  are  sufficient  to  illustrate  the  principle  that 
the  creditor  is  strictly  limited  to  the  right  to  subject  the  prop- 
erty fraudulently  conveyed  to  the  payment  of  his  debt  by  the 
regular  course  of  judicial  prudence.  He  is  certainly  not  en- 
titled to  any  surplus  that  may  remain  after  the  satisfaction  of 
his  debts,  nor  is  the  fraudulent  grantor;  for  as  between  him 
and  the  grantor  the  conveyance  is  good.  In  Zuver  v.  Clark, 
104  Pa.  St.  222,  the  supreme  court  of  Pennsylvania  say: 
"  Should  a  surplus  remain  after  paying  the  debts,  it  would 
belong  to  the  grantee,  for  the  grantee's  title  only  fails  so  far 
as  it  stands  in  the  way  of  the  creditors."  It  follows  from  the 
principles  announced  that,  in  our  opinion,  the  fraudulent 
grantee  is  substituted  to  the  rights  of  his  grantor  in  the  prop- 
erty conveyed,  and  that  it  is  subject  only  to  the  claims  of  the 
latter's  creditors,  and  that  it  is  his  right  to  demand  that  they 
shall  pursue  strictly  the  procedure  provided  by  law  for  the 
enforcement  of  their  claims.  If  by  reason  of  irregularities  in 
the  proceeding  the  property  be  sacrificed, — that  is,  sold  for  a 
grossly  inadequate  consideration, — by  a  proper  procedure  he 
can  have  the  sale  set  aside.  He  has  a  right  subordinate  only 
to  the  claim  of  the  creditors,  and  no  court,  so  far  as  we  are 
advised,  has  gone  to  the  extent  of  holding  that  because  of  his 
participation  in  a  fraud  this  right  is  placed  beyond  the  pale 
of  legal  protection.  The  case  last  cited  holds  that  he  may 
show  that  the  sale  is  void,  and  defeat  a  recovery  of  the  prop- 
erty, and  we  think  he  should  be  permitted  upon  similar 
grounds  to  set  aside  a  voidable  sale  when  necessary  to  pre- 
serve a  surplus  which  might  remain  from  a  sale  legally  and 
regularly  made. 

We  conclude  that  the  court  did  not  err  in  submitting  the 
questions  of  irregularity  and  consequent  inadequacy  of  con- 
sideration to  the  jury;  but  we  think  the  charge  should  have 
gone  further,  and  instructed  them  what  was  meant  by  irregu- , 
larities  in  the  sale. 
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Appellant  introduced  evidence  showing  that  an  abstract  of 
the  judgment  under  which  he  claimed  had  been  recorded  be- 
fore the  date  of  the  deed  from  CharJes  to  Herman  Koertge; 
but  did  not  show  that  it  had  ever  been  indexed  as  the  law 
requires.  He  now  complains  that  the  court  erred  in  instruct- 
ing the  jury  that  the  judgment  was  not  a  lien  upon  the  land 
from  the  time  of  recording  the  abstract,  and  bases  his  assign- 
ment upon  the  proposition  that  in  the  absence  of  proof  to  the 
contrary  the  presumption  is,  that  the  clerk  did  his  duty,  and 
properly  noted  the  abstract  in  the  index.  But  the  index, 
being  matter  of  record,  could  have  been  readily  proved  if  it 
existed.  In  such  a  case  remote  presumptions  are  not  to  be 
indulged.  The  legal  inference  is,  that  the  appellant  would 
have  proved  the  indexing  of  the  abstract  if  an  index  had  in 
fact  been  made. 

The  fifth  assignment  of  error  is,  that  'Hhe  court  erred  in 
refusing  to  give  the  charge  asked  by  this  defendant,  to  the 
effect  that  if  the  alleged  inadequacy  of  price  bid  and  paid  by 
Miller  for  the  property  was  occasioned  by  the  fact  that  Her- 
man Koertge,  by  putting  on  record  the  deed  for  the  property 
from  Carl  Koertge  to  him,  thereby  caused  said  property  to 
bring  an  inadequate  price  at  the  sheriff's  sale,  then  his  heirs 
in  this  suit  could  not  be  heard,  or  allowed  to  take  advantage 
of  such  inadequacy  of  price  to  set  aside  said  sale,  and  erred 
in  failing  to  give  any  equivalent  charge." 

This  assignment  is  well  taken.  The  deed  from  Charles 
Koertge  to  Herman  Koertge,  being  upon  record,  was  well  cal- 
culated to  depress  the  price  of  the  property,  and  to  cause  it  to 
sell  for  a  song.  If  this  deed  was  fraudulent,  and  if  it  was  in 
fact  the  cause  of  the  low  price  at  which  the  property  was  sold, 
the  sale  should  not  have  been  set  aside  for  inadequacy  of  con- 
sideration. This  is  expressly  decided  in  the  case  of  Daniel  v. 
McHenry,  4  Bush,  277. 

The  other  questions  presented  in  the  brief  of  appellant  are 
not  likely  to  arise  upon  another  trial,  and  need  not  be  deter- 
mined. But  we  consider  it  proper  to  say  that,  in  our  opinion, 
in  order  to  set  aside  a  sheriff's  sale  for  mere  irregularity  and 
inadequacy  of  consideration,  a  direct  proceeding  should  be 
instituted  for  that  purpose,  in  the  court  from  which  the  execu- 
tion issued,  and  the  plaintiff  in  execution,  as  well  as  the  pur- 
chaser, should  be  made  a  party.  The  plaintiff  in  execution 
is  liable  to  have  to  refund  the  money  received  from  the  sale, 
and  has  an  interest  in  the  result  of  the  suit.     The  point  was 
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not  made  in  the  lower  court,  and  we  do  not  here  decide  it. 
The  plaintifiFs  in  this  suit  tender  the  bid  to  the  purchaser,  and 
this  may  relieve  them  of  the  necessity  of  making  the  state  a 
party. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 


One  Who  Executes  Deed  to  Defraud  Cheditors  is  estopped  as  to  hii 
grantee:  Peterson  v.  Brown,  17  Nev.  172;  46  Am.  Rep.  437;  and  see  Bu»h  v. 
Rogan,  65  Ga.  320;  39  Am.  Rep.  785;  Davis  v.  Svoaruton,  54  Ala.  277;  25  Am. 
Rep.  678;  Lawton  v.  Chrdon,  34  Cal.  36;  91  Am.  Deo.  670. 

Execution  CREorroR  is  Bound  by  the  same  rules  of  honesty  as  any  other 
vendor,  as  regards  the  sale  made  under  execution:  BartliolomevD  v.  Warner, 
32  Conn.  98;  85  Am.  Dec.  251. 

Inadequacy  of  Consideration  as  ground  for  annulling  execution  sale: 
Chamblce  v.  Tarbox,  27  Tex.  139;  84  Am.  Dec.  614,  and  note  619;  Campanv. 
Oodfrey,  18  Mich.  27;  100  Am.  Dec.  133;  Garden  v.  Lane,  48  Ark.  228;  3  Am. 
St.  Rep.  228.  Mere  inadequacy  of  price  is  not  ground  upon  which  to  set 
aside  an  execution  sale:  Sams  v.  Sams,  85  Ky.  396;  see  Scoggin  v.  SchloatJt, 
15  Or.  380. 

Parties  to  Prockedino  to  set  aside  execution  sale:  Stone  v.  Day,  69  Tex. 
18;  6  Am.  St.  Rep.  17. 


Seale  v.  Baker. 

[70  Texas,  283.  J 
Bauks  aud  Banking.  — The  Directors  of  a  Bank  are  PERaoNAU.r  Lu- 
BLE,  at  the  suit  of  a  depositor,  for  damages  sustained  by  reason  of  the 
insolvency  of  the  corporation,  when  the  depositor  is  induced  to  place 
money  in  the  bank  solely  by  false  representations  of  solvency  made  to 
the  general  public  by  the  directors,  who  ought  to  have  known,  and,  by 
the  use  of  ordinary  care,  such  as  it  was  their  duty  to  have  exercised, 
might  have  known,  that  such  representations  were  false,  and  they  are  so 
liable  whether  such  representations  were  made  with  the  intent  to  defraud 
or  not. 

Action  for  the  recovery  of  damages  sustained  by  reason  of 
the  false  representations  of  the  defendants  as  directors  of  a 
bank.     The  facts  appear  in  the  opinion. 

Scott  and  Levi,  for  the  appellant. 

Hutcheson,  Carrington,  and  Sears,  Ooldthxoaite  and  Etoing, 
and  Baker,  Botts,  and  Baker,  for  the  appellees. 

Acker,  J.  The  court  below  sustained  general  demurrers  to 
the  petition,  and  dismissed  the  suit,  from  which  judgment  this 
appeal  is  taken.     It  now  devolves  on  us  to  determine  whether 
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or  not,  on  the  case  stated  in  the  petition,  appellant  is  entitled 
to  r»^cover. 

It  is  alleged  in  the  petition  that  on  the  nineteenth  day  uF 
December,  1885,  and  for  one  year  preceding  that  date,  appel- 
lees were  directors  of  the  banking  corporation,  the  City  Bank 
of  Houston,  actively  directing  and  controlling  its  affairs  and 
the  conduct  of  its  said  business,  and  representing  themselves 
and  were  generally  and  publicly  known  as  such,  and  well 
knew  and  ought  to  have  known,  and  by  the  use  of  ordinary: 
care,  and  of  such  as  it  was  their  duty  to  have  exercised,  might 
have  known,  all  and  singular  the  particulars  and  conditions 
of  said  corporation  in  respect  to  the  matters  hereinafter  men- 
tioned, at  the  time  when  they  severally  transpired  and  took 
place. 

That  during  the  period  aforesaid  the  said  defendants,  who- 
were  all  well  and  publicly  known  as  possessed  of  remarkable 
business  capacity,  carried  on  the  business  of  said  bank,  and 
held  it  out  to  the  public  as  of  undoubted  financial  ability,  and. 
deserving  of  public  confidence,  and  daily  and  continuouslyr 
caused  to  be  published,  by  their  authority  and  direction,  in.- 
the  interest  and  behalf  of  said  bank,  advertisements  in  the 
Houston  Daily  Post,  a  daily  newspaper  and  journal  of  general 
and  wide  circulation  throughout  the  state  of  Texas,  and  else- 
where, published  in  said  city  of  Houston,  and  in  city  directory 
of  the  city  of  Houston,  a  printed  book  of  reference  in  general 
public  use,  and  upon  conspicuous  sign-boards  kept  and  ex- 
posed to  the  public  at  and  near  the  door  of  the  place  of  busi- 
ness of  said  bank,  and  upon  printed  letter-heads,  upon  and 
with  which  the  business  correspondence  of  said  bank  was  con- 
ducted, and  so  generally  circulated  among  all  persons,  includ- 
ing this  plaintiff,  having  any  transactions  or  correspondence 
with  said  bank,  advertisements,  statements,  and  representa- 
tions to  the  effect  and  in  substance  that  the  said  bank  had  a 
capital  of  five  hundred  thousand  dollars,  was  in  sound  finan- 
cial condition,  fully  solvent,  and  wholly  reliable,  and  well 
deserving  of  public  trust  and  confidence;  that  in  truth  and 
in  fact  the  said  advertisements,  statements,  and  representa- 
tions so  caused  to  be  published  by  said  defendants  were,  at  the 
time  they  were  severally  so  published,  wholly  false  and  un- 
true, and  the  said  bank,  at  the  said  time,  did  not  have  a  capi- 
tal of  five  hundred  thousand  dollars,  and  was  not  in  sound 
financial  condition,  nor  solvent,  nor  reliable,  nor  in  any  man- 
ner or  wise  deserving  of  public  trust  and  confidence,  but,  oa 
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the  contrary,  had  long  before  lost  all  of  its  capital,  and  a 
greater  portion  of  its  funds  and  assets  which  had  come  into 
its  hands  from  its  creditors,  depositors,  and  customers,  and 
was  and  long  had  been  hopelessly  and  irretrievably  insolvent; 
for  several  years  its  current  expenses  had  exceeded  its  earn- 
ings; its  affairs  had  been  and  continued  thereafter  growing 
daily  worse;  it  had  been  and  then  was  and  thereafter  con- 
tinued doing  business  upon  a  wholly  fictitious  credit,  and 
from  and  after  September  20,  1885,  if  not  before  that  time,  all 
reasonable  hope  and  prospect  of  retrieving  its  solvency  was 
utterly  gone,  and  it  was  a  mere  question  of  a  very  short  time 
•when  the  true  condition  of  said  bank  would  necessarily  be- 
come notorious,  and  it  would  be  compelled  to  suspend  busi- 
ness, to  the  great  loss  of  its  creditors  and  customers;  and  in 
the  exercise  of  good  faith  and  jCistice  to  the  public,  its  business 
should  have  been  suspended  and  wound  up  long  before  the 
eighth  day  of  December,  1885. 

That  plaintiff  read  and  believed  said  advertisements,  state- 
ments, and  representations,  and  relying  thereon  and  induced 
thereby,  and  not  otherwise,  he  did,  on  the  eighth  day  of  De- 
cember, 1885,  place  in  said  bank  for  collection,  and  to  be  placed 
lo  his  credit,  a  draft  for  two  thousand  five  hundred  dollars, 
which  was  collected  by  said  bank,  and  the  proceeds  placed  to 
his  credit  therein  as  a  customer  of  said  bank;  that  on  the 
nineteenth  day  of  December  said  bank  closed  its  doors  and 
suspended  business,  in  a  wholly  insolvent  condition,  whereby 
•plaintiff  has  sustained  damage. 

It  is  also  alleged  that  said  "false  advertisements,  state- 
ments, and  representations  were  caused  to  be  published  by 
«aid  defendants  with  intent  to  deceive,  and  they  did  de- 
<;eive,  the  public  and  plaintiff  as  to  the  true  condition  of 
said  bank,  and  to  induce  the  public  and  plaintiff  to  confide  in 
and  extend  credit  to  and  make  deposits  in  said  bank,"  It  is 
further  alleged  that  said  advertisements,  statements,  and  rep- 
resentations were  published  as  aforesaid  in  pursuance  of  a 
common  design  on  the  part  of  said  defendants,  in  which  they 
all  joined,  to  give  said  bank  a  fictitious  credit,  wholly  unwar- 
ranted in  fact,  and  to  induce  thereby  the  public  and  this 
plaintiff  to  extend  credit  to  and  to  make  and  to  keep  deposits 
in  said  bank,  and  that  from  and  after  the  twentieth  day  of 
September,  1885,  the  said  defendants  had  no  hope,  in  reason 
or  in  fact,  of  restoring  said  bank  to  solvency,  or  of  in  any  wise 
improving  its  condition,  and  its  further  continuance  in  busi- 
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ness  was  by  them  designed  and  effected  merely  for  the  pur- 
pose of  enabling  certain  of  said  directors  to  save  themselves 
in  respect  of  transactions  with  said  bank  upon  which  they 
claimed  said  bank  was  liable,  directly  or  indirectly,  to  them; 
and  this  at  the  expense  and  sacrifice  of  such  persons  as  might 
happen  to  have  funds  in  said  bank  when  such  design  should 
be  accomplished;  and  all  the  deposits  received  and  credits  con- 
tracted by  said  bank  from  the  said  twentieth  day  of  Septem- 
ber, 1885,  until  its  suspension,  were  received  and  contracted 
without  any  prospect  of  making  good  or  paying  such  liabili- 
ties, except  partially  only,  and  in  so  far  as  they  might  happen 
to  be  withdrawn  and  demanded  in  current  transactions  before 
the  purpose  aforesaid  of  continuing  said  business  should  be 
accomplished. 

That  the  transactions  aforesaid,  which  were  designed  to  be 
protected  and  secured  by  the  further  continuance  of  the  busi 
ness  of  said  bank,  consisted  of  pretended  loans  of  money  and 
accommodation  paper  by  the  said  William  R.  Baker  and 
Robert  Brewster,  and  S.  K.  Mcllhenny  and  by  the  Mcllhenny 
Company,  a  corporation,  whereof  the  said  S.  K.  Mcllhenny 
was  and  still  is  the  president,  manager,  and  principal  stock- 
holder. 

For  the  purpose  of  promoting  conciseness  and  simplicity, 
we  formulate  the  questions  involved  in  this  appeal,  as  fol- 
lows:— 

1.  Are  the  directors  of  a  banking  corporation  personally 
liable  at  the  suit  of  an  individual  depositor  for  damages  sus- 
tained by  reason  of  the  insolvency  of  the  corporation,  when 
the  depositor  is  induced  to  place  money  in  the  hands  of  the 
corporation  solely  by  representations  of  solvency  made  to  the 
general  public  by  the  directors,  who  ought  to  have  known, 
and  by  the  use  of  ordinary  care,  such  as  it  was  their  duty  to 
have  exercised,  might  have  known,  that  such  representations 
were  false? 

2.  Are  such  directors  so  liable  to  such  depositors  when 
such  false  representations  are  knowingly  made  with  intent  to 
defraud  the  public  generally? 

3.  Are  such  directors  so  liable  when  such  false  represen- 
tations are  made  in  pursuance  of  a  fraudulent  combination 
and  common  design  upon  tlieir  part  to  give  to  the  corporation 
a  fictitious  credit  that  the  business  might  be  continued  for  the 
purpose  of  enabling  sucli  directors  to  collect  certain  pretended 
loans  claimed  to  have  been  made  by  them  to  the  corporation? 
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If  either  of  these  questions  is  answered  in  the  afl&rmative, 
it  follows  that  the  court  erred  in  sustaining  the  demurrers, 
and  the  judgment  must  bo  reversed. 

After  a  more  than  ordinarily  careful  investigation,  wo  con- 
clude that  each  and  all  of  them  must  bo  answered  afl&rraa- 
tively,  which  dispenses  with  the  necessity  for  a  separate 
discussion  of  each;  for  if  appellees  are  liable  under  the  cir- 
cumstances stated  in  the  first,  a  fortiori  they  are  liable  under 
the  circumstances  stated  in  the  second  and  third  of  these 
questions. 

Directors  of  banking  corporations  occupy  one  of  the  most 
important  and  responsible  of  all  business  relations  to  the 
general  public.  By  accepting  the  position  and  holding  them- 
selves out  to  the  public  as  such,  they  assume  that  they  will 
supervise  and  give  direction  to  the  affairs  of  the  corporation, 
and  impliedly  contract  with  those  who  deal  with  it  that  its 
afiairs  shall  be  conducted  with  prudence  and  good  faith. 
They  have  important  duties  to  perform  toward  its  creditors, 
customers,  and  stockholders,  all  of  whom  have  the  right  to 
expect  that  these  duties  will  be  performed  with  diligence  and 
fidelity,  and  that  the  capital  of  the  corporation  will  thus  be 
protected  against  misappropriation  and  diversion  from  the 
legitimate  purposes  of  the  corporation.  Customers  are  in- 
vited to  business  relations,  and  are  induced  to  accept  and  act 
upon  such  invitation  by  the  representations  that  the  institu- 
tion is  solvent  and  owns  a  certain  amount  of  capital,  and  that 
this  capital  is  under  the  supervision  and  control  of  certain 
directors.  It  is  the  duty  of  directors  to  know  the  condition 
of  the  corporation  whose  afiairs  they  voluntarily  assume  to 
control,  and  they  are  presumed  to  know  that  which  it  is  their 
duty  to  know,  and  which  they  have  the  means  of  knowing. 

If  the  representations  are  false,  but  relied  and  acted  on  by 
a  customer  to  his  damage,  to  hold  that  in  such  case  the  direc- 
tors who  made  such  false  representations  are  not  liable,  be- 
cause they  were  ignorant  of  the  falsity  of  such  representations, 
would  be  to  award  a  premium  for  negligence  in  the  perform-, 
ance  of  important  and  almost  sacred  duties  voluntarily  as- 
sumed, and  to  license  fraud  and  deception  of  the  most  flagrant 
and  pernicious  character.  It  is  a  familiar  principle  of  law 
that  an  action  for  damages  lies  against  a  party  for  making 
false  and  fraudulent  representation  whereby  another  is  in- 
duced to  do  an  act  from  which  he  sustains  damage.  If  the 
representations  are  untrue,  it  is  immaterial  that  they  may 
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have  been  made  without  fraudulent  intent,  and  it  is  sufficient 
that  they  were  made  to  the  general  public,  if  the  appellant 
was  induced  thereby  to  deposit  money  in  the  bank.  We  think 
it  can  make  no  difference  as  to  the  liability  of  appellees  that 
they  made  the  representations  as  directors  of  the  corporation. 

Wo  proceed  now  to  notice  some  of  the  authorities  which  we 
think  support  our  conclusions.  Bigelow,  in  his  work  on  es- 
toppel, page  538,  after  reviewing  many  authorities,  states-  the 
rule  as  follows:  "In  accordance  with  the  principles  in  these 
cases,  it  is  held  that  directors  of  corporations,  being  bound  to 
know  the  proceedings  of  the  body,  cannot  escape  the  effect  of 
representations  made  by  them  concerning  the  acts  of  the  cor- 
poration by  the  allegation  of  ignorance."  In  Field  on  Corpora- 
tions, sections  170  to  174,  inclusive,  it  is  said:  "Where  the 
directors  of  an  insurance  company  had  fraudulently  caused 
false  statements  to  be  officially  made  as  to  the  condition  of 
the  company,  it  was  held  that  they  were  personally  liable  to  a 
party  who  had  suffered  damage  thereby."  The  directors  are 
generally  only  bound  in  the  management  of  the  affairs  of  the 
corporation  to  use  reasonable  diligence  and  prudence, — that 
is,  to  such  diligence  and  prudence  as  men  usually  exercise  in 
the  management  of  their  own  affairs  of  a  similar  nature,  and 
if  they  act  in  good  faith  they  are  not  personally  responsible 
to  stockholders  for  a  loss  that  may  be  sustained  thereby. 
But  a  director  may  be  liable  in  damages  for  his  fraudulent 
act.  And  it  has  been  held  that  a  director  is  personally  re- 
sponsible, not  only  for  fraud  and  willful  neglect,  but  also  for 
his  negligence,  especially  gross  negligence. 

It  will  be  apparent  from  what  has  been  said  that  the  rela- 
tion not  only  of  principal  and  agent  exists  between  the  corpo- 
ration and  the  director,  but  also  the  relation  of  trustee  and 
cestui  que  trust  exists  between  them  and  the  stockholders 
and  creditors.  Accordingly,  they  have  no  right  to  enter  into 
or  participate  in  any  combination,  the  object  of  which  is  to  di- 
vest the  company  of  its  property  and  obtain  it  for  themselves, 
to  the  prejudice  of  members  or  creditors.  Nor  are  they  en- 
titled to  any  share  of  capital  stock  or  any  dividends  of  profits 
until  its  creditors  are  paid.  This  doctrine  would  of  course  be 
applicable  in  all  cases  of  fraudulent  or  wrongful  disposition  of 
the  corporate  funds  or  property  by  directors.  For  as  agents 
and  trustees  of  the  corporation,  as  well  as  the  stockholders 
and  creditors,  they  would  be  bound  to  perform  their  duties  and 
administer  the  trust  in  good  faith. 
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The  fiduciary  character  of  directors  referred  to  is  such  that 
the  law  will  not  permit  them  to  manage  the  affairs  of  the  cor- 
poration for  their  personal  and  private  advantage,  when  their 
duty  would  require  them  to  work  for  and  use  reasonable  ef- 
forts for  the  general  interest  of  the  corporation  and  its  stock- 
holders and  creditors.  The  confidence  thus  reposed  in  them 
cannot  be  thus  abused  with  impunity;  and  they  cannot  use 
their  position  to  promote  their  own  interest  in  respect  to  any- 
thing thus  intrusted  to  them,  to  the  prejudice  of  creditors  or 
other  members. 

In  Morse  on  Banks  and  Banking,  131  et  seq.,  it  is  said: 
"Whatever  knowledge  a  director  has  or  ought  to  have  ofiici- 
ally,  he  has,  or  will  be  conclusively  presumed  at  law  to  have, 
as  a  private  individual.  Thus  a  director  is  affected  with  notice 
of  the  condition  and  transactions  of  the  bank.  If  the  bank  is 
insolvent,  or  if  it  offers  him  for  purchase  notes  which  could 
only  be  legally  sold  by  authority  of  a  directional  vote  which 
has  not  been  given,  he  is  affected  with  knowledge  of  the  insol- 
vency, and  of  the  illegality  of  the  notes":  Lyman  v.  Bank  of 
U.  S.,  12  How.  225. 

The  same  author,  page  133,  says:  "  If  bank  directors  do  not 
manage  the  affairs  and  business  of  the  bank  according  to  the 
directions  of  the  charter  and  in  good  faith,  they  will  be  liable 
to  make  good  all  losses  which  their  misconduct  may  inflict 
upon  either  stockholders  or  creditors,  or  both.  They  may  be 
held  to  account  to  an  injured  party  in  a  court  of  chancery,  or 
they  or  any  one  of  their  number  who  shared  in  the  wrong- 
doing may  be  sued  at  law  for  damages." 

In  3  Sutherland  on  Damages,  pages  587  and  588,  it  is  said: 
"  If  the  persons  making  the  representations  which  are  material, 
and  which  he  intends  shall  influence  another,  knows  them  to 
be  false,  the  case  is  clear.  Some  question  has  been  raised 
whether  positive  representations  made  without  knowledge,  and 
believed  to  be  true  by  the  party  making  them,  will  sustain  an 
action  for  damages  in  the  nature  of  deceit.  But  the  doctrine 
which  seems  supported  by  the  great  weight  of  authority 
is,  that  if  a  person  states  as  of  his  own  knowledge  material 
facts  which  are  susceptible  of  knowledge,  to  one  who  relies  and 
acts  upon  them  as  true,  it  is  no  defense,  if  the  representations 
are  false,  to  an  action  for  deceit,  that  the  person  making  them 
believed  them  to  be  true.  The  falsity  and  fraud  consist  in 
representing  that  he  knows  the  facts  to  be  true  of  his  own 
knowledge,  when  he  has  not  such  knowledge.    It  is  not  neces- 
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eary  that  the  false  representations  be  made  to  deceive  the^ 
plaintiff  in  particular." 

In  3  Wait's  Actions  and  Defenses,  436,  it  is  said:  "  It  haa^ 
been  laid  down  as  settled  law  that  if  a  party  makes  representa- 
tions in  such  a  manner  as  to  impart  a  knowledge  in  him  of 
facts,  whilst  in  fact  he  has  no  knowledge  of  the  facts,  and  the- 
representations  are  made  with  the  intent  that  another  shall, 
rely  on  them,  and  those  representations  turn  out  to  be  false,  it; 
is  as  much  a  fraud  as  if  the  party  making  them  knew  them  to 
be  untrue."   See  also  Kerr  on  Fraud  and  Mistake,  111,  324, 325. 

In  Gillett  v.  Phillips,  13  N.  Y.  117,  it  is  said:  "By  accepting, 
the  office  of  director,  he  assumed  a  duty  to  the  stockholders^ 
and  creditors  of  the  bank  to  inform  himself  of  what  would  ap- 
pear by  an  inspection  of  the  books  of  the  institution  of  which 
he  was  one  of  the  ostensible  managers,  and  he  cannot  urge  a. 
want  of  notice  arising  from  a  neglect  of  duty." 

The  case  of  Morse  v.  Swits,  decided  by  the  supreme  court  of 
New  York,  reported  in  19  Howard's  Practice  Reports,  286,  wa» 
an  action  by  a  stockholder  against  the  directors  of  a  bank  to 
recover  of  them,  personally,  damages  for  a  false  statement  pub- 
lished concerning  the  affairs  of  the  bank,  by  which  the  plain- 
tiff was  induced  to  purchase  stock  of  the  bank.  Gould,  J.,, 
delivering  the  opinion  of  the  court,  says:  "I  think  the  tendency 
of  all  the  later  decisions  in  this  country  and  in  England  is  in. 
favor  of  extending  the  liability  of  every  one  who  makes  a  pub- 
lic representation  which  he  knows  to  be  false,  and  upon  faitb 
in  which  any  one  has  been  led  into  a  business  transactiort 
whereby  he  suffers  damage.  I  do  not  understand  that  it  is  at. 
all  necessary  to  the  right  of  action  that  the  representation* 
should  have  been  intended  for  the  party  sustaining  the  loss^ 
or  in  any  way  addressed  to  him.  If  it  be  made  openly  and 
publicly,  so  that  it  might  well  come  to  his  ears,  and  he  acts- 
upon  it,  the  party  making  it  shall  answer  to  him  for  his  dam- 
ages. He  shall  not  be  at  liberty  to  sow  falsehood  broadcast, 
without  being  responsible  for  the  loss  it  causes.  The  false- 
hoods may  have  been  made  for  one  purpose  and  published  for 
that,  but,  being  published,  the  public  or  any  individual  of  the- 
public  has  the  right  to  believe  it.  It  must  have  been  the  in- 
tention of  tlie  persons  publishing  it  that  it  should  be  believed^ 
And  if,  believing  it,  any  one  of  the  public  acts  on  that  belief,. 
the  makers  and  publishers  of  the  falsehoods  are  to  be  held 
liable  for  the  consequences  they  have  caused  ":  See  authorities- 
cited  in  note  at  end  of  this  decision,  on  page  288. 
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The  case  of  United  Society  etc.  y.  Underwood,  9  BuBh,  617,  15 
Am.  Rep.  731,  was  an  action  against  the  directors  of  a  bank  to 
recover  of  them,  personally,  damages  for  loss  of  dej)08it8  wrong- 
fully converted,  and  it  is  there  said:  "The  question  hero  pre- 
eented  is,  whether  the  directory,  who  had  knowledge  of  these 
alleged  wrongful  sales,  can  be  held  to  answer  personally  for  the 
deposits  so  converted.  Appellees  insist  that  they  cannot  be  so 
held,  because  of  want  of  privity  between  the  depositors  and 
themselves.  They  concede  that  for  gross  negligence  or  mis- 
management upon  their  part,  resulting  in  loss  to  the  bank, 
they  may  be  held  to  account  to  it,  but  urge  that  inasmuch  as 
their  undertaking  was  to  the  corporation,  they  can  be  pro- 
ceeded against  by  it  alone,  and  that  appellants  must  look  to 
the  bank,  and  not  to  them.  This  position  is  plausible,  but  it 
cannot,  in  our  opinion,  be  maintained.  Bank  directors  are 
not  mere  agents,  like  cashiers,  tellers,  and  clerks.  They  are 
trustees  for  the  stockholders,  and  as  to  their  dealings  with  the 
bank,  they  not  only  act  for  it  and  in  its  name,  but,  in  a  quali- 
fied sense,  are  the  bank  itself.  It  is  the  duty  of  the  board  to 
exercise  a  general  supervision  over  the  affairs  of  the  bank,  and 
to  direct  and  control  the  action  of  its  subordinate  officers  in 
-all  important  transactions.  The  community  have  the  right 
to  assume  that  the  directory  does  its  duty,  and  to  hold  them 
personally  liable  for  neglecting  it.  Their  contract  is  not  alone 
■with  the  bank.  They  invite  the  public  to  deal  with  the  cor- 
poration, and  when  any  one  accepts  their  invitation  he  has  the 
right  to  expect  reasonable  diligence  and  good  faith  at  their 
hands;  and  if  they  fail  in  either,  they  violate  a  duty  they  owe, 
not  only  to  the  stockholders,  but  to  the  creditors  and  patrons 
■of  the  corporation." 

The  case  of  Bartholomew  v.  Bentley,  15  Ohio,  666,  45  Am. 
Dec.  596,  was  a  suit  by  an  individual  creditor  of  an  insolvent 
hank  against  the  officers  of  the  bank  to  make  them  personally 
liable  for  losses  sustained  by  the  plaintiff  by  reason  of  his 
relying  and  acting  upon  false  representations  made  by  the 
-defendants.  It  is  there  said:  **  It  may  be  regarded  as  a  well- 
€ettled  principle  that  for  every  fraud  or  deceit  which  results 
in  consequential  damage  to  a  party  he  may  maintain  a  special 
action  on  the  case.  The  principle  is  one  of  natural  justice 
long  recognized  in  law.  And  it  matters  not,  so  far  as  the  right 
of  action  is  concerned,  whether  the  means  of  accomplishing 
the  deception  bo  complex  or  simple, —  a  deep-laid  scheme  of 
ewindling,  or  a  direct  falsehood,  a  combined  effort  of  a  number 
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of  associates,  or  the  sole  eflFort  of  a  solitary  individual, —  pro- 
vided the  deception  be  effected  and  the  damage  complained 
of  be  the  consequence  of  the  deception.  A  valid  act  of  incor- 
poration, or  an  invalid  and  pretended  right  to  exercise  corpo- 
rate franchises,  is  alike  powerless  to  secure  the  guilty  from 
the  consequences  of  their  fraudulent  conduct,  where  it  has 
been  knowingly  resorted  to  as  the  mere  means  of  chicane  and 
imposition,  and  used  to  facilitate  the  work  of  deception  and 
injury.  Were  it  otherwise,  it  would  be  a  reproach  to  the  law. 
If  the  defendants,  with  the  design  to  defraud  the  public  gen- 
erally, have  knowingly  combined  together  and  held  forth  false 
and  deceptive  colors,  and  done  acts  which  were  wrong,  and 
have  thereby  injured  the  plaintiff,  they  must  make  him  whole 
by  responding  to  the  full  extent  of  that  injury,  and  they  can- 
not place  between  him  and  justice,  with  any  success,  the  char- 
ter of  the  bank,  whether  it  be  valid  or  void,  forfeited  or  in  esse. 
....  Nor  is  it  material  that  there  should  have  been  an  in- 
tention to  defraud  the  plaintiff  in  particular.  If  there  was  a 
general  design  to  defraud  all  such  as  could  be  defrauded  by 
taking  their  paper  issues,  it  is  sufiBcient,  and  the  plaintiff  may 
maintain  his  suit  provided  he  has  taken  the  paper,  and  suffers 

from  the  fraud It  is  first  said  that  to  allow  bill-holders 

who  have  been  defrauded  to  sue  the  members  of  the  company 
individually  at  law  will  produce  endless  litigation,  and  when 
applied  the  remedy  cannot  by  possibility  do  equal  justice  to 
all  the  creditors,  or  to  the  members  of  the  company.     It  may 

be  that  numerous  suits  will  be  prosecuted And  yet  the 

doctrine  that  because  they  have  cheated  thousands  they  are 
safer  than  they  would  be  if  only  one  man  had  suffered,  does  not 
obtain  in  courts  of  justice.  Again,  it  is  said  the  fund  sought 
is  a  trust  fund,  and  a  bill  in  chancery  is  the  proper  remedy. 
There  would  be  much  propriety  in  the  position,  were  it  in  point 
of  fact  true  that  a  party  who  has  been  defrauded  by  the  act  of 
another  has  no  redress  save  out  of  a  fund  composed  solely  of 
the  proceeds  of  the  imposition.  In  that  case  strict  equity  might 
require  that  all  those  whose  injuries  had  been  the  source  of  the 
fund  should  share  equitably  in  it.  But  the  rule  that  a  person 
sustaining  damage  by  fraudulent  acts  of  another  can  only  look 
to  a  particular  fund  of  the  wrong-doer  for  redress  never  existed 
anywhere." 

The  cases  of  Cross  v.  Sackett  and  Word  v.  Sackett,  2  Bosw. 
645,  were  actions  brought  by  purchasers  of  stock  of  a  corpora- 
tion to  recover  of  directors  money  paid  for  the  stock,  upon  the 
ground  of  false  representations  made  by  the  directors  in  a 
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prospectus  and  other  advcrtiseraents  as  to  the  value  of  the 
stock.  In  these  cases  it  was  held  that  the  actions  could  be 
maintained,  and  that  "there  is  no  wrong  or  fraud  which  the 
directors  of  a  joint-stock  company,  incorporated  or  otherwise, 
can  commit  which  cannot  be  redressed  by  appropriate  and 
adequate  remedies."  The  case  of  Cazeauz  v.  ifali,  25  Barb. 
578,  was  an  action  brought  by  a  stockholder  of  a  corporation 
against  the  officials  and  directors  to  recover  of  them  per- 
sonally the  loss  sustained  by  plaintiff  by  depreciation  in  the 
value  of  stock,  caused  by  the  fraudulent  issue  of  stock  beyond 
the  authorized  amount.  It  was  there  held  that  the  action  was 
properly  brought  by  the  plaintiff  in  his  own  name,  without 
joining  the  other  stockholders, — the  injury  to  each  stockholder 
being  separate  and  distinct  from  that  sustained  by  the  others, 
— and  that  the  action  was  well  brought  against  the  defendants. 
The  case  of  Morgan  v.  Skiddy,  62  N.  Y.  325,  was  an  action 
brought  by  a  purchaser  of  stock  of  a  corporation  against  the 
directors  personally  to  recover  the  money  paid  for  the  stock, 
upon  the  ground  that  plaintiff  had  been  induced  to  purchase  the 
stock  by  false  statements  made  in  a  prospectus  issued  by 
the  defendants.  It  was  there  said:  "  If  the  plaintiff  purchased 
the  stock  relying  upon  the  truth  of  the  prospectus,  he  has  a 
right  of  action  for  deceit  against  the  persons  who,  with  knowl- 
edge of  the  fraud  and  with  intent  to  deceive,  put  it  in  circula- 
tion. The  representation  was  made  to  each  person  compre- 
hended within  the  class  of  persons  who  were  designed  to  be 
injured  by  the  prospectus;  and  when  a  prospectus  of  this 
character  has  been  issued,  no  other  relation  between  the  par- 
ties need  be  shown,  except  that  created  by  the  fraudulent  and 
wrongful  act  of  defendants  in  issuing  or  circulating  the  pros- 
pectus and  the  resulting  injury  to  the  plaintiff.  It  is  hardly 
accessary  to  say  that  a  director  of  a  company  who  knowingly 
issues  or  sanctions  the  circulation  of  a  false  prospectus,  con- 
taining untrue  statements  of  material  facts,  the  natural  ten- 
dency of  which  is  to  mislead  and  deceive  the  community  and 
to  induce  the  public  to  purchase  its  stock,  is  responsible  to 
those  who  are  injured  thereby.  Mere  exaggerated  statements 
of  the  prospects  of  a  new  enterprise  will  not  subject  those 
who  make  them  to  liability;  but  no  material  misstatement  or 
concealment  of  any  material  fact  ought  to  be  permitted.  The 
directors  of  a  company  are  supposed  to  know  the  facts  touch- 
ing its  condition  and  property,  and  their  statements  in  respect 
to  its  affairs  naturally  attract   public    confidence.      If  they 
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fraudulently  unite  in  an  attempt  to  deceive  the  public,  and 
by  false  statements  of  facts  to  give  credit  and  currency  to  its 
stock,  it  is  but  simple  justice  that  they  shall  answer  to  those 
who  have  been  deluded  into  giving  confidence  to  them." 

The  case  of  Shay  v.  Mahry,  1  Lea,  319,  was  an  action  by  a 
judgment  creditor  of  a  corporation  against  the  directors  to 
recover  the  amount  of  the  judgment,  upon  the  ground  that  the 
directors  had  misapplied  or  converted  the  assets  of  the  com- 
pany. It  was  then  held  that  "directors  of  corporations  are  not 
mere  figureheads;  they  are  trustees  for  the  company,  for  the 
stockholders,  and  for  the  creditors.  They  must  not  only  use 
good  faith,  but  also  care,  attention,  and  circumspection  in  the 
affairs  of  the  company,  and  particularly  in  the  safe-keeping 
and  disbursement  of  funds  committed  to  their  custody  and 
control.  They  must  see  that  the  funds  are  appropriated  as 
intended  to  the  purposes  of  the  trust,  and  if  they  misappropri- 
ate them  or  allow  others  to  divert  them  from  these  purposes, 
they  must  answer  for  it  individually.  Ignorance  will  not  ex- 
cuse when  they  have  the  means  of  knowledge." 

The  case  of  Delano  v.  Case,  17  111.  App.  531,  was  an  action  by 
a  general  depositor  against  directors  of  a  bank  for  permitting  it 
to  be  held  out  to  the  public  as  solvent,  when  in  fact  it  was  at 
the  time  insolvent.  It  was  there  held  that  the  directors  were 
individually  liable  to  the  depositor.  The  judgment  of  the  ap- 
pellate court  was  affirmed  by  the  supreme  court  in  June,  1887. 

The  case  of  Edyngton  v.  Fitzmaurice,  decided  by  the  court 
of  appeals  of  England  in  March,  1885,  and  published  in  the 
Central  Law  Journal  of  January  22,  1886,  page  81,  was  an 
action  by  a  purchaser  of  debentures  of  corporation  against  the 
directors  to  recover  of  them,  personally,  damages  for  false  rep- 
resentations made  in  the  prospectus  inviting  subscriptions  for 
the  debentures.  It  is  there  said:  "This  is  what  is  called  an 
action  of  deceit,  the  plaintiff  alleging  that  statements  were 
made  by  the  defendants  which  were  untrue,  and  that  he  had 
acted  on  the  faith  of  these  statements  so  as  to  incur  damage  for 
which  the  defendants  are  liable.  In  order  to  sustain  such  an 
action,  the  plaintiff  must  show  that  the  defendants  intended 
that  the  people  should  act  on  the  statements,  that  the  state- 
ments are  untrue  in  fact,  and  that  the  defendants  knew  them 
to  be  untrue,  or  made  them  under  such  circumstances  that 
the  court  must  conclude  that  they  were  careless,  whether  they 
were  true  or  not.  The  judgment  against  the  directors,  person- 
ally, was  affirmed,  all  the  judges  concurring." 
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We  might  extend  these  quotations  to  much  greater  length, 
but  deem  it  unnecessary  to  do  so,  as  we  think  our  conclusions 
are  in  accord  with  reason  and  the  established  principles  of 
justice. 

Forms  of  action  do  not  obtain  in  our  practice.  All  suits  are 
actions  on  the  case,  and  we  think  it  can  make  no  material 
difference  in  determining  the  questions  here  involved,  whether 
the  suit  is  called  an  action  for  deceit,  an  action  to  recover  dam- 
ages for  the  violation  of  a  trust,  or  an  action  to  recover  damages 
for  negligence  in  the  performance  of  a  duty.  We  have  exam- 
ined, with  much  care,  all  authorities  cited  by  counsel  for 
appellees  in  their  able  and  exhaustive  brief  that  are  acces- 
sible to  us,  but  none  of  them,  we  think,  militate  against  the 
correctness  of  the  conclusions  expressed  in  this  opinion.  If 
this  was  a  suit  brought  by  the  stockholders  to  recover  damages 
resulting  to  the  corporate  property,  many  of  appellees'  author- 
ities would  apply,  and  we  would  hold,  with  those  authorities, 
that  appellant  could  not  maintain  the  action  for  his  individ- 
ual benefit  alone. 

For  the  reasons  stated,  we  are  of  the  opinion  that  there  is 
error  in  the  judgment  of  the  court  below,  and  that  it  should 
be  reversed,  and  the  cause  remanded. 


LiABiLmr  or  Directobs  of  Corporation  foe  Misrepresentations  op  rr8 
Solvency. — The  doctrine  is  asserted,  that  "  when  a  fraud  is  committed  in 
the  name  and  under  cover  of  a  corporation  by  persons  having  the  right  to 
speak  for  it,  for  their  personal  gain  and  benefit,  they  are  bound  to  answer 
personally  for  their  wrongful  acts.  Their  tongues  uttered  the  false  words, 
and  their  purses  should  pay  the  damages":  Vreeland  v.  N.  J.  Stone  Co.,  29 
N.  J.  Eq.  188,  195;  Bartliohrnew  v.  Bentley,  15  Ohio,  659;  45  Am.  Dec.  596; 
Bank  of  Montreal  v.  Tlvayer,  2  McCrary,  1.  Thus,  the  directors  of  a  corpora- 
tion are  supposed  to  know  the  facts  touching  its  condition  and  property,  and 
their  statementa  in  respect  to  its  affairs  naturally  attract  public  coutideuce; 
and  if  they  fraudulently  unite  in  an  attempt  to  deceive  the  public,  and  by 
false  statements  of  facts  to  give  credit  and  currency  to  its  stock,  they  are 
justly  liable  to  answer  to  those  who  have  been  deluded  into  giving  confidence 
to  them:  Morgan  v.  Sladdy,  62  N.  Y.  319,  326;  and  see  Westervelt  v.  Dema- 
rest,  46  N.  J.  L.  37;  60  Am.  Rep.  400.  If,  for  instance,  they  knowingly  issue 
or  sanction  the  circulation  of  a  prospectus  containing  false  statements  of 
material  facts,  the  natural  tendency  of  which  is  to  deceive  and  to  induce 
the  public  to  purchase  the  corporate  stock,  they  are  liable  for  the  damages 
sustained  by  one  who,  relying  upon  and  induced  by  the  statements,  makes 
such  a  purchase,  and  this  is  held  to  be  so  although  the  false  statements 
were  not  the  sole  inducement  to  the  purchase:  Morgan  v.  Skiddy,  62  N.  Y. 
319;  Paddock  V.  Fletditr,  42  Vt.  389;  Peekv.  Derry,  L.  R.  37  Ch.  Div.  541; 
21  Am.  &  Eng.  Corp.  Cas.  243.  So  the  officers  of  a  corporation  arc  liable 
to   any   person   injured  by   their   misconduct  in   issuing   false   certificates 
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of  stock,  and  inducing  their  parchase  by  false  and  fraudulent  representa- 
tions as  to  the  affairs  of  the  corporation:  Bruffv.  Mali,  36  N.  Y.  200.  Nor 
is  it  material  in  such  cases  that  there  should  have  been  an  intention  to  de- 
fraud the  plaintiff  in  particular.  When  the  design  is  to  defraud  the  public 
generally,  any  person  who  has  suffered  injury  thereby  may  maintain  his  ac- 
tion: Bartholomew  v.  Bentley,  15  Ohio,  G59;  45  Am.  Dec.  596;  Eaton  v.  Averyf 
83  N.  Y.  31;  88  Am.  Rep.  389;  CommonweaUhv.  Harley,  7  Met.  462;  Bank 
</  Mmtreal  v.  Thayer,  2  McCrary,  1.  Compare  Schwmk  v.  Naylor,  102  N.  Y. 
683. 

Analogous  to  the  above  cases  are  those  of  misrepresentations  made  by  the 
directors  of  a  corporation  as  to  its  financial  condition.  And  especially  in  the 
case  of  banking  corporations,  where  great  confidence  is  asked  and  reposed, 
and  where  dishonest  dealings  may  cause  widespread  disaster,  a  rigid  respon- 
sibility for  good  faith  and  honest  dealing  will  be  enforced:  See  Anonymous, 
67  N.  Y.  698;  Cragie  v.  Hadley,  99  Id.  131;  62  Am.  Rep.  9;  Chaffee  v.  Fort, 
2  Lans.  81;  Oakland  Bank  v.  Wilcox,  60  Cal.  126.  And  the  doctrine  of  the 
principal  case,  that  the  directors  of  a  bank  are  trustees  for  depositors  as  well 
as  stockholders,  and  are  bound  to  the  observance  of  ordinary  care  and  dili- 
gence, and  incur  liability  for  injuries  resulting  from  their  non-observance, 
is  well  sustained  by  authority:  See  Delano  v.  Case,  17  HI.  App.  631,  121  111. 
247,  2  Am.  St.  Rep.  81,  and  other  cases  cited  in  the  opinion  to  the  principal 
case.  Thus  it  is  held  that  an  action  will  lie  by  a  depositor  against  the  direc- 
tors of  a  bank  for  negligence  in  allowing  their  bank  to  advertise  and  continue 
to  do  business,  where  the  slightest  examination  of  the  bank's  affairs  by  the 
directors  would  have  disclosed  the  fact  that  the  bank  was  utterly  insolvent: 
Delano  v.  Case,  17  111.  App.  531;  121  111.  247;  2  Am.  St.  Rep.  81.  The  de- 
cisions  upon  the  subject  are  not,  however,  harmonious,  and  where  an  action 
for  deceit  was  brought  by  a  depositor  against  a  director  of  a  bank  for  false 
representations  made  as  to  the  solvency  of  the  bank,  and  the  case  turned 
upon  the  question  whether  it  was  necessary  to  show  that  the  party  making 
the  representations  knew  at  the  time  they  were  false,  it  was  held  that  such 
knowledge  was  essential  to  sustain  the  action:  Cowley  v.  Smyth,  46  N.  J.  L. 
380;  50  Am.  Rep.  432;  to  the  same  effect,  Zinn  v.  Mendel,  9  W.  Va.  680; 
and  see  Hodgcsv.  New  England  Screw  Co.,  1  R.  I.  312;  63  Am.  Dec.  624,  and 
note  on  the  subject  of  liabilities  of  directors  of  corporations  637-651.  So  it 
was  held  that  to  sustain  an  action  for  fraud,  founded  upon  representations 
made  by  a  director  of  a  corporation,  in  the  form  of  public  statements  and  re- 
ports as  to  its  tinaucial  condition,  it  must  be  made  to  appear  that  he  believed, 
or  had  reason  to  believe,  at  the  time  he  made  them,  tliat  the  representations 
were  false,  or  that,  without  knowledge,  he  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge  of  their  truth,  and  that  the 
plaintiff  relied  upon  them  to  his  injury:  Wakeman  v.  DaUcy,  51  N.  Y.  27; 
10  Am.  Rep.  551.     See  also  Cole  v.  Cassidy,  138  Maw.  407,  52  Am.  Rep.  284. 

In  a  recent  English  case,  which  was  an  action  of  d«ceit  against  the  direc- 
tors of  a  corporation,  founded  upon  misrepresentation  in  a  prospectus,  the 
result  of  the  cases  is  thus  summed  up  by  Lopes,  L.  J. :  If  a  person  makes  to 
another  a  material  and  definite  statement  of  a  fact  which  is  false,  intending 
that  person  to  rely  upon  it,  and  he  does  rely  upon  it  and  is  thereby  damaged, 
the  person  making  the  statement  is  liable  to  make  compensation  to  the  per- 
son to  whom  it  is  made,  —  1.  If  it  is  false  to  the  knowledge  of  the  person 
making  it;  2.  If  it  is  untrue  in  fact,  and  not  believed  to  be  true  by  the  per- 
son making  it;  3.  If  it  is  untrue  in  fact,  and  is  made  recklessly,  for  instance, 
without  any  knowledge  on  the  subject,  and  without  taking  the  trouble  to 
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•MMrtain  if  it  is  tm«  or  falae;  4.  If  it  ia  untrue  in  tmet,  but  believed  to  be 
true,  but  without  any  reasonable  grounds  for  such  belief:  Peck  t.  Deny, 
L.  R.  37  Ch.  Div.  641,  685;  21  Am.  &  Eng.  Corp.  Cas.  243.  In  this  par- 
ticular case  the  directors  were  held  liable  for  the  misstatement,  as  it  was 
made  without  reasonable  ground  for  their  believing  it  to  be  true.  And  sm 
£mUk  V.  Ckadwick,  L.  R.  20  Ch.  Div.  27,  44. 


Ward  v.  Sutor. 

170  Texas,  34S.J 

ILauoiovb  PBOSiotmoii.  —One  Who  Maliciocslt  akd witbout  Probable 
Cause  Puts  into  Operation  the  machinery  of  judicial  proceedings 
which  results  in  the  arrest  and  trial  of  the  accused,  thereby  incurs  lia- 
bility from  which,  when  sued  for  malicious  prosecution,  he  is  not  relieved 
by  the  fact  that  the  subsequent  proceedings  in  the  prosecution  so  begun, 
and  in  a  court  having  jurisdiction  of  the  subject-matter,  were  so  irregular 
that  had  a  conviction  resulted  the  judgment  would  have  been  a  nullity. 

In  Suit  for  Malicious  Prosecution,  the  Fact  that  the  court  before 
which  the  proceedings  in  the  prosecution  sued  for  were  had  had  no 
jurisdiction  to  try  the  cause  ia  not  sufficient  ground  for  excluding  the 
transcript  of  the  prosecution  proceedings,  when  offered  in  evidence  for 
the  purpose  of  showing  the  affidavit,  the  criminal  information  based 
thereon,  and  the  verdict  of  the  jury  in  the  case. 

Bbcords.  — Custodian  or  Judicial  Records,  in  Givino  Copies,  need  set 
them  out  only  as  the  originals  appear,  and  so  certify.  The  failure  to 
certify  that  an  affidavit  contained  therein  was  made  by  the  party  who 
on  the  face  of  the  copy  appears  to  have  made  it  is  unimportant. 

Action  for  malicious  prosecution,  brought  by  George  W. 
Ward  against  John  R.  Sutor.  It  appeared  that  the  defendant 
made  affidavit  before  the  United  States  commissioner,  char- 
ging that  the  plaintiff  had  unlawfully  taken  a  letter  from  the 
post-office  addressed  to  the  defendant,  upon  which  the  United 
States  district  attorney  presented  and  returned  into  the  United 
States  circuit  court  a  criminal  information,  and  the  plaintiff 
was  found  not  guilty  by  a  jury,  and  discharged.  On  the  trial 
he  offered  in  evidence  a  transcript  containing  the  affidavit 
made  before  the  commissioner,  the  criminal  information  based 
thereon,  and  the  verdict  of  the  jury,  certified  from  the  United 
States  circuit  court.  The  offered  evidence  was  excluded,  and 
under  the  court's  instruction  the  jury  returned  a  verdict  for 
the  defendant. 

Hutchesotif  Carrington,  and  Sears,  for  the  appellant. 

Charles  E.  Dwyer,  for  the  appellee. 
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Walker,  A.  J.  The  questions  of  practice  raised  by  appellee 
are  not  well  taken.  The  bill  of  exceptions  shows  the  precise 
grounds  of  the  ruling  of  the  court  in  excluding  the  certified 
copy  from  the  United  States  circuit  court,  viz.,  "that  the 
United  States  circuit  court  had  no  jurisdiction:  Ex  parte  Wil- 
son, 114  U.  S.  429;  that  the  proceeding  was  a  nullity,  and  the 
evidence  offered  was  not  competent  for  any  purpose  in  this 
cause."  The  petition  setting  out  these  proceedings  as  cause 
of  action,  it  is  manifest  that,  without  evidence  of  them,  the 
plaintiff  must  necessarily  fail;  nor  could  the  defect  have  been 
cured  by  any  testimony  whatever.  The  ruling,  if  error,  was 
necessarily  injurious  to  the  plaintiff. 

As  to  the  failure  of  the  clerk  to  certify  that  the  copy  was  of 
an  affidavit  by  defendant,  etc.,  the  failure  was  unimportant, 
unless  the  certificate  to  these  matters  would  have  been  tes- 
timony. The  custodian  of  judicial  records,  in  giving  copies, 
only  sets  them  out  as  they  appear,  and  so  certifies.  The  rec- 
ord and  the  copies  of  affidavit  and  verdict  speak  for  them- 
selves. 

Upon  the  effect  of  the  excluded  testimony,  authorities  are 
conflicting.  Following  the  preponderance  in  them,  and  giv- 
ing due  regard  to  the  rights  of  individuals  suffering  personal 
injury,  we  hold  that  one  maliciously  and  without  probable 
cause  putting  into  operation  the  machinery  of  judicial  proceed- 
ings resulting  in  the  arrest  and  trial  of  the  accused,  thereby 
incurs  liability  from  which,  when  sued  for  malicious  prosecu- 
tion, he  is  not  relieved  by  the  fact  that  the  subsequent  pro- 
ceedings in  the  prosecution  so  begun,  and  in  a  court  having 
jurisdiction  of  the  subject-matter,  were  so  irregular  that  had 
a  conviction  resulted  the  judgment  would  have  been  a  nullity: 
2  Greenl.  Ev.,  sec.  449;  1  Am.  Lead.  Cas.  209;  Wait's  Ac- 
tions and  Defenses,  sees.  338,  339;  Morris  v.  Scott,  21  Wend. 
281;  34  Am.  Dec.  236;  Bauer  v.  Clay,  8  Kan.  583;  Stone  v. 
Stevens,  12  Conn.  225;  Sweet  v.  Negus,  30  Mich.  406;  Blxby  v. 
Brundige,  2  Gray,  129;  61  Am.  Dec.  443;  Hays  v.  Younglove, 
7  B,  Mon.  545;  Turpin  v.  Remy,  3  Blackf.  215;  and  Allen  v. 
Greenlee,  2  Dev.  371. 

For  the  error  in  excluding  the  certified  transcript  of  the  pro- 
ceeding in  the  United  States  circuit  court,  the  judgment  be- 
low is  reversed,  and  the  cause  remanded. 


Malicious  Pbosboction,  wbea  action  for  will  lie:  Clements  r.  ExcavtMng 
Apparatus  Co.,  67  Md.  461;  1  Am.  St.  Rep.  409,  and  note  412;  Eastm  v. 
Bank  qf  Stockton,  66  CaL   123;  66  Am.  Rep.  77;   Weimort  v.  Meilinger,  64 
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Iowa,  741;  52  Am.  Rep.  465.  To  sustain  the  action,  it  is  a  sufficient  ter* 
mination  of  the  criminal  proceeding  out  of  which  the  cause  of  action  arose, 
if  there  was  a  dismissal  by  the  county  attorney  without  trial:  Bell  v.  Mai- 
Ptetos,  37  Kan.  687. 

Malicious  Prosscutiom. — Trbm  "iBBBOixLAKrnKS,"  as  applied  to  judi- 
cial proceedings,  does  not  include  false  allegations  of  fact  made  as  the  foun- 
dation for  a  suit  in  which  the  allegations  are  to  be  proved  or  disproved: 
EvereU  v.  Henderson,  146  Mass.  89;  4  Am.  St  Bep.  284. 

CoPiKS  or  Records,  when  sufficiently  certified:  Weat  Feiiekma  S.  R.  Co. 
r.  Thornton,  12  La.  Ann.  736;  68  Am.  Dea  778,  and  note. 


Gulf,  Colorado,  and  Santa  Fb  Railway  Co.  v. 
Donnelly. 

r70  Texas.  87LJ 

Nbqlioencb.  —  It  13  thi  Duty  of  an  Emplotex,  who  oontinnea  iu  the 
service  after  the  discovery  of  defects  in  the  machinery  in  use  connected 
with  the  service  affecting  his  safety,  and  which  render  his  employment 
more  than  ordinarily  dangerous,  to  inform  the  employer,  and  if  the  lat- 
ter promises  to  repair  in  a  reasonable  time,  the  former  will  not  be  held 
to  have  waived  the  defects  or  assumed  the  risks  until  a  rca«onab!e  time 
has  elapsed  after  the  promise. 

Railboad  Coupakt  13  LiABLK  TO  ITS  SscnoN-fOBEMAN  for  Injuribs  re- 
ceived by  him,  where,  having  informed  the  company  of  the  unsafe  con> 
dition  of  the  road-bed,  he  was  furnished  with  no  material  to  repair  it, 
and  afterwards  the  road  was  broken  up  by  a  passing  train,  and  the  fore- 
man, while  subsequently  passing  that  part  of  the  road  iu  a  hand-car,  in 
the  performance  of  his  duties,  in  ignorance  of  the  recent  accident,  and 
while  exercising  due  care,  sustained  the  injury  complained  of  by  reason 
of  the  broken  road. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  reason  of  the  alleged  negligence  of  the  defendant.  The 
opinion  states  the  case. 

J.  W.  Terry ^  for  the  appellant. 

W.  B.  Denaon  and  J,  R.  Burnett,  for  the  appellee. 

CoLLARD,  J.  There  is  a  principle  of  law  in  the  text-books, 
well  supported  by  authority,  and  especially  in  this  state  by 
the  opinion  of  Justice  Stay  ton  in  the  Drew  case,  59  Tex.  12, 
that  where  an  employee  remains  ia  the  service  of  the  em- 
ployer after  discovery  of  anything  in  the  machinery  or  appli- 
ances connected  with  the  service  affecting  his  safety,  and 
rendering  his  employment  more  than  ordinarily  dangerous, 
he  must  inform  the  employer,  as  otherwise  he  assumes  all  the 
risk  of  increased  danger;  and  if  the  employer  promise  to  re- 


March,  1888.]    Gulf  etc.  R*y  Co.  v.  Donnelly.  609 

pair  in  a  reasonable  time,  the  servant  will  not  be  held  to  have 
waived  the  defects  or  assumed  the  risks  until  a  reasonable 
time  has  elapsed  after  the  promise:  Beach  on  Contributory 
Negligence,  372;  Shearman  and  Redfield  on  Negligence,  sec.  96. 

The  principle  is  a  modification  of  the  severity  of  the  rule 
that  holds  employees  to  assume  all  danger  from  defects  known 
to  them,  or  which  might  have  been  known  by  the  use  of  ordi- 
nary care  while  in  the  service  of  the  employer,  the  general 
rule  being  that  he  cannot  remain  in  the  employment  without 
assuming  the  risks. 

The  appellant  says  that  no  definite  promise  was  made  to 
appellee  to  furnish  material  for  repairing  the  road;  that  if 
there  was,  the  appellee  could  not  remain  in  the  service  of  the 
company  longer  than  a  reasonable  time  after  such  promise 
without  assuming  the  risks  known  to  exist,  and  that  he  should 
be  held  to  have  assumed  the  risks  under  the  evidence.  He 
complains  that  the  court  refused  to  charge  the  jury,  upon  re- 
quest of  appellant,  upon  these  phases  of  the  case. 

We  do  not  think  the  court  should  have  charged  the  jury  as 
requested;  the  law  contained  in  the  refused  charges  was  not 
applicable  to  the  case.  It  does  not  appear  from  the  case  as 
made  that  plaintifi"  applied  for  material  to  repair  the  road,  or 
complained  to  the  road-master  of  the  bad  condition  of  the  road 
on  account  of  increased  danger  to  himself  in  his  employment 
as  section-foreman.  As  such  employee,  he  had  charge  of  the 
track  in  his  section;  it  was  his  duty  to  keep  it  in  repair  as  well 
as  he  could  with  the  material  and  force  furnished.  He  was 
responsible  for  the  condition  of  the  road  on  his  section.  Find- 
ing it  in  bad  condition, — from  five  to  seven  rotten  ties  to  the 
rail  that  ought  to  have  been  taken  out  and  replaced  with  sound 
ties, — he  reported  the  facts  to  his  superior,  whose  duty  it  was 
to  furnish  material  and  men  to  make  repairs;  he  reported 
the  unsafe  condition  of  the  road,  and  demanded  necessary 
material  to  discharge  his  duties  to  the  company  and  the  pub- 
lic. It  does  not  appear  that  he  did  this  because  he  was  him- 
self in  danger  of  being  injured  by  the  defects  in  the  road,  but 
because  it  was  his  duty  to  so  report  to  make  the  road  safe  for 
trains,  and  to  prevent  wrecks  of  freight  and  passenger  trains. 
He  was  only  using  a  hand-car  in  the  discharge  of  his  duties; 
it  is  not  shown  that  the  road  was  dangerous  for  hand-cars.  It 
is  shown  that  a  hand-car  could  not  have  broken  the  tie.  A 
passenger  train  had  passed  over  the  road  while  he  was  at  work 
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on  another  part  of  the  road,  and  the  broken  tie  was  attributed 
to  the  passenger  train. 

Because  the  plaintiff  was  in  the  discharge  of  his  duty  as  a 
faithful  servant  of  the  company,  and  so  ascertained  the  un- 
safe condition  of  the  road  to  trains,  and  the  liability  of  wrecks, 
and  reported  the  facts  to  his  superior,  should  he  be  required 
to  quit  the  service  of  the  company  to  avoid  remote  risks  to 
himself  not  anticipated?  Because  plaintiff  reasonably  an- 
ticipated the  happening  of  one  event  docs  not  require  him  to 
foresee  that  the  event  will  be  the  cause  of  another  that  might 
result  in  his  injury:  Shearman  and  Redfield  on  Negligence, 
sees.  9,  10;  Beach  on  Contributory  Negligence,  sec.  11. 

If  the  track  was  in  bad  condition  on  account  of  the  failure 
of  defendant  to  furnish  plaintiff  with  material  to  keep  it  in 
repair,  plaintiff  would  be  exonerated  from  all  responsibility 
for  its  unsafe  condition.  If  such  was  the  case,  and  the  road 
was  broken  up  by  a  passing  train,  and  plaintiff  knew  nothing 
of  it,  it  having  been  recent,  and  he  being  at  work  on  another 
portion  of  the  road  at  the  time,  and  in  passing  over  the  place 
in  a  hand-car,  the  first  time  after  the  tie  was  broken,  he  was 
exercising  due  care,  and  without  fault  or  contributory  negli- 
gence on  his  part  he  was  injured,  the  defendant  would  be  lia- 
ble. The  evidence  makes  such  a  case,  according  to  our  view 
of  it.  The  court  instructed  the  jury  that  the  employee  as- 
sumed all  risks  incident  to  the  nature  and  character  of  his 
employment,  and  also  correctly  charged  the  law  of  contribu- 
tory negligence  as  applicable  to  the  case,  and  the  law  of  de- 
fendant's liability.  We  do  not  believe  there  was  any  occasion 
to  give  the  charges  asked  by  defendant  and  refused  by  the 
court. 

We  conclude  the  verdict  should  not  be  disturbed,  and  there 
being  no  error  in  refusing  charges  asked  by  defendant,  or  in 
the  charge  of  the  court,  we  are  of  opinion  the  case  should  be 
affirmed.  

Master  and  Skrvaht.  —  Servant  Who  Ekoaoss  to  Pertorm  Hazard- 
ous Work  assumes  the  risks  incident  thereto:  Woodunrd  v.  Shumpp,  120 
Pa.  St.  458;  6  Am.  St  Rep.  716,  and  note  719. 

Employee  Who  CJontimues  in  Service  aiter  Nones  or  Detects  aog- 
nieutiug  danger  of  the  service  assumes  the  risk  as  thus  increased,  even 
though  he  may  ohject  or  complain,  unless  he  is  induced  to  continue  hy  an 
express  or  implied  promise  of  the  master  to  remove  the  cause  that  augment! 
the  danger:  Indianapoiia  etc  R.  R.  Co.  v.  Watton^  114  Ind.  20;  5  Am.  St.  Rep. 
678,  and  note  692;  Cowuell  Y.HaU,  145  Mass.  168;  Needham  v.  Railroad  Co., 
85  Ky.  423. 
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Galveston  Oil  Company  v.  Mobton. 

rro  Tkxas,  400.] 

Nbouokncb.  —  OwNEB  OF  Real  Profertt  is  Entitled  to  its  Exolvsivb 
Use  and  enjoyment,  and  is  not  liable  to  others  for  injoriea  occasioned 
by  its  unsafe  condition,  when  the  person  sustaining  the  injury  was  not 
at  or  near  the  place  of  danger  by  lawful  right,  and  when  the  owner  haa 
neither  expressly  nor  impliedly  invited  him  there,  nor  allured  him  by  at- 
tractions or  inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be  avoided. 

Damages  abb  not  Recoverable  by  a  Tresfasseb  or  mere  licensee  who  is 
injured  by  any  dangerous  machine  or  contrivance  on  the  land  or  prem- 
ises of  another,  unless  the  contrivance  is  such  as  the  owner  may  not 
lawfully  erect  or  use,  or  when  the  injury  is  inflicted  willfully,  wantonly, 
or  through  the  gross  negligence  of  the  owner  or  occupier  of  the  premises. 

Negligence.  —  One  Who  Enters  the  Premises  of  Another  of  his  Own 
Volition,  on  his  own  exclusively  personal  business,  not  being  an  em- 
ployee, or  invited  by  the  owner  of  the  premises  or  those  in  charge,  is  not 
entitled  to  recover  damages  for  injuries  inflicted  by  machinery  in  opera- 
tion on  the  premises,  while  he  was  passing  through  a  place  where  em- 
ployees usually  go,  and  in  which  only  mechanical  operations  are  usually 
performed,  by  means  of  appliances  not  dangerous  from  their  location  and 
use  to  persons  familiar  with  the  locality. 

Action  for  the  recovery  of  damages  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  facts  appear 
in  the  opinion. 

F.  Charles  Hume,  for  the  appellant. 

Forster  Rose  and  E.  D.  Cavin,  for  the  appellee. 

Maltbie,  p.  J.  The  appellee,  Digby  B.  Morton,  wishing  to 
see  Desmond,  an  employee  of  the  Galveston  Oil  Company, 
went  to  the  oflBce  of  the  company  and  inquired  for  him.  Some 
one  in  the  office,  whether  an  employee  of  appellant  or  not  does 
not  appear,  informed  Morton  that  Desmond  was  in  the  oil- 
room,  and  upon  inquiring  how  he  could  get  there,  was  informed 
that  he  could  go  through  the  oflBce  or  through  the  street  en- 
trance. Arriving  at  the  oil-room,  appellee  inquired  again  for 
Desmond,  and  was  told  that  he  had  passed  through  five  or  ten 
minutes  before,  went  in  the  direction  that  he  was  told  that 
Desmond  had  gone,  and  in  passing  through  the  second  room 
from  the  oil-room,  received  the  injuries  for  which  he  sues. 
Appellee  testified  that  the  room  in  which  the  accident  oc- 
curred contained  cotton-seed  in  sacks  piled  upon  each  other  as 
high  as  a  man's  head;  that  there  was  only  one  passage-way 
between  the  rows  of  sacks  four  or  five  feet  wide.  A  man  was 
in  the   room    shoveling   cotton-seed,   his   back  to  appellee; 
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the  man  said  nothing.  Appellee  followed  the  passage  between 
the  sacks  in  pursuit  of  Desmond,  and  stepping  upon  a  pile  of 
cotton-seed  in  this  passage,  a  foot  and  a  half  or  two  feet  high, 
his  foot  sank  down  through  the  seed  into  a  screw  or  endless 
worm  under  the  floor,  and  was  thus  injured.  The  worm  was 
hidden  or  concealed  from  view  by  the  cotton-seed.  The  cot- 
ton-sccd  may  have  been  in  motion,  but  the  motion  could  not 
be  discovered,  or  was  not  seen  by  appellee.  He  did  not  know 
that  the  worm  was  under  the  seed.  His  business  was  with 
Desmond  personally;  ho  did  not  request  a  guide,  nor  was  any 
furnished,  and  no  warning  was  given  him  of  the  danger. 

It  appears  that  the  iron  screw  or  worm  takes  the  seed  from 
one  part  of  the  building  to  another,  thence  to  the  elevator, 
from  which  they  are  conveyed  to  the  upper  story.  The  feeder, 
such  as  was  used  in  this  mill,  is  in  universal  use  to  convey 
seed.  There  was  and  is  nothing  unusual  in  its  construction 
or  operation.  It  runs  under  the  floor,  which  is  so  made  that 
two  or  three  planks  can  be  taken  up,  exposing  the  feeder,  so 
that  seed  can  be  dumped  into  it,  and  carried  to  wherever 
wanted;  seed  are  unloaded  where  the  worm  runs,  and  are  trans- 
ported by  it  to  any  desired  point.  But  for  the  feeder,  seed 
would  have  to  be  wheeled  from  the  place  where  unloaded  from 
the  cars  to  the  elevator.  The  hole  in  the  worm  is  about 
twelve  and  a  half  inches  across,  and  the  planks  covering  it, 
which  are  removed  when  teed  are  to  be  received,  are  about 
two  feet  long.  The  conveyer  is  something  like  a  flat  hopper. 
A  brick  wall  runs  on  each  side  of  it  as  a  bearing  for  a  two-foot 
board,  and  by  reason  of  the  wall  and  the  board  the  seed  can- 
not drop  on  the  sides  of  the  conveyer  and  clog  it.  Feeder 
works  on  same  principle  as  a  corn-hopper  when  corn  is  being 
ground. 

The  jury  found  that  appellee  was  not  guilty  of  negligence; 
and  in  the  view  taken  by  us  of  the  case,  it  will  not  be  neces- 
sary to  consider  whether  this  finding  is  supported  by  the  evi- 
dence. Negligence,  as  applied  by  the  courts  to  the  afl'airs  of 
life,  depends  upon  a  variety  of  conditions,  circumstances,  and 
surroundings.  And  acts  or  conditions  that  would  be  held  to 
bo  gross  negligence  under  some  circumstances  and  as  to  some 
individuals,  under  other  circumstances,  and  as  to  other  per- 
sons, would  not  be  considered  in  any  degree  negligent.  It  is 
a  general  principle  of  law  that  a  person,  natural  or  artificial, 
may  use  his  property  as  he  pleases,  so  that  he  does  not  will- 
folly  or  wantonly  injure  another,  in  person  or  property,  unless 
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he  owes  some  duty  in  some  way  to  such  other  person,  when  he 
would  he  bound  to  respond  in  damages  on  account  of  an  in- 
jury inflicted  on  such  person  through  negligence  or  the  want 
of  ordinary  care. 

The  owner  of  real  property  is  entitled  to  the  exclusive  use 
and  enjoyment  of  the  same,  and  is  not  liable  to  others  for  in- 
juries occasioned  by  its  unsafe  condition  when  the  person  re- 
ceiving the  injury  was  not  at  or  near  the  place  of  danger  by 
lawful  right,  and  when  the  owner  has  neither  expressly  nor 
impliedly  invited  him  there,  nor  allured  him  by  attractions  or 
inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be 
avoided:  Sweeny  v.  Old  Colony  etc.  R.  R.  Co.,  10  Allen,  368; 
87  Am.  Dec.  644;  Bennett  v .  Railroad  Co.,  102  U.  S.  577; 
Carleton  v.  Franconia  Steel  Co.,  99  Mass.  216;  Cooley  on 
Torts,  605,  606;  Pierce  v.  Whitcomb,  48  Vt.  127;  21  Am.  Rep. 
120;  Pittsburgh  etc.  R.  R.  Co.  v.  Bingham,  29  Ohio  St.  367;  1 
Thompson  on  Negligence,  303,  sec.  3;  Id.,  283  et  seq.  The 
doctrine  is  established  by  the  above  and  many  other  cases, 
that  a  trespasser  or  mere  licensee  who  is  injured  by  any  dan- 
gerous machine  or  contrivance  on  the  land  or  premises  of  an- 
other cannot  recover  damages  unless  the  contrivance  is  such 
that  the  owner  may  not  lawfully  erect  or  use,  or  when  the  in- 
jury is  inflicted  willfully,  wantonly,  or  through  the  gross  neg- 
ligence of  the  owner  or  occupier  of  the  premises. 

It  is  sometimes  difficult  to  determine  whether  the  injured 
party  is  a  mere  licensee,  or  whether  he  is  on  the  premises  by 
the  implied  invitation  or  by  the  allurement  or  enticement  of 
the  owner.  It  is  said  by  Mr.  Campbell,  in  his  treatise  on  neg- 
ligence, that  the  underlying  distinctions  appear  to  be  that  an 
invitation  is  inferred  where  there  is  a  common  interest  or  mu- 
tual advantage;  while  a  license  is  inferred  where  the  object 
is  the  mere  benefit  or  pleasure  of  the  person  using  it:  Burnett 
V.  Railway,  102  U.  S.  584,  585.  This  distinction  is  believed  to 
be  too  narrow  to  embrace  many  cases  in  which  owners  and 
occupiers  of  land  have  been  held  liable  for  injuries  negligently 
inflicted  upon  persons  entering  the  premises  on  the  implied 
invitation  of  the  owner,  such  as  where  walks  have  been  built 
by  the  owner  over  his  grounds,  along  or  adjoi.:ing  a  public 
street  or  walk;  or  where  turn-tables  and  other  dangerous  ap- 
pliances have  been  left  unlocked  in  places  calculated  to  attract 
or  allure  children;  and  other  cases  of  like  character.  As  a 
general  proposition,  we  think  the  distinction  based  upon  cof- 
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rect  principles.  In  this  instance,  appellee  went  to  the  mill  of 
appellant  solely  on  his  own  husiness,  and  not  at  all  for  the 
advantage  or  benefit  of  appellant.  He,  for  some  reason  not 
disclosed,  seemed  intent  on  finding  Desmond.  Ho  went  in 
search  of  him  from  the  office  to  the  oil-room,  and  thence  to  the 
second  room  beyond,  where  he  met  with  the  accident.  The 
room  where  it  occurred,  according  to  the  testimony,  was  set 
apart  for  the  storage  and  distribution  of  cotton-seed  by  means 
of  Bcrew  or  endless  worm.  It  does  not  appear  from  the  evidence 
that  it  was  used  for  any  other  purpose;  nor  is  it  apparent  that 
it  was  ever  contemplated  or  intended  that  any  one  except  tho 
employees  of  the  mill  should  ever  pass  through  this  room. 
The  worm  was  constructed  and  operated  in  the  usual  manner 
of  such  appliances,  was  highly  useful  and  convenient  for  the 
purposes  for  which  it  was  designed,  and  was  in  no  sense  dan- 
gerous to  persons  knowing  its  location,  and  the  mode  of  its 
operation. 

The  location  of  the  room  and  its  surroundings  do  not  appear 
to  have  been  calculated  to  allure  or  entice  one  to  pass  through 
it.  Nor  do  we  think  it  could  have  been  reasonably  antici- 
pated that  a  stranger  to  the  situation  would  ever  attempt  to 
do  so,  unless  a  visitor  under  charge  of  the  proprietor.  In  our 
opinion,  the  facts  fail  to  show  that  appellant  owed  appellee  the 
duty  to  send  a  guide  along  to  prevent  him  from  becoming  en- 
tangled in  the  machinery  and  being  injured,  for  the  reason 
that  he  was  not  there  in  business  with  appellant,  or  by  its 
invitation,  either  express  or  implied,  because  he  made  no  re- 
quest for  any  one  to  accompany  him.  To  require  the  propri- 
etor of  a  steamboat,  a  factory,  or  a  mill,  conducted  in  the 
usual  manner,  whenever  a  man  should  ask  permission  to  see 
an  employee,  engaged  in  his  duties,  to  anticipate  that  such 
person  might  become  involved  in  some  dangerous  machinery, 
hidden  or  open,  would  be  to  exact  too  high  a  degree  of  dili- 
gence; but  the  presumption  should  be  indulged  that  the  per- 
son making  the  inquiry  is  acquainted  with  the  machinery,  its 
construction  and  position,  and  needs  no  attendant,  or  other- 
wise he  would  have  made  a  request  to  that  effect.  We  are  of 
opinion  that  the  evidence  does  not  support  the  verdict,  and 
that  there  was  error  in  submitting  to  the  jury  the  question 
whether  appellee  entered  the  mill  by  the  invitation  of  appel- 
lant, there  being  no  evidence  tending  to  show  that  he  did,  for 
which  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 
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Owner  of  Premises  Who  Invites  Persons  upon  Them  Assumes  an 
obligation  that  they  are  in  safe  condition:  Selinaa  v.  Agricultural  Society,  60 
Vt.  249;  6  Am.  St.  Rep.  114,  and  note  117;  Donaldson  v.  Wtlson,  60  Mich. 
86;  1  Am.  St.  Rep.  487,  and  cases  collected  in  note  489. 

Owner  of  Premises  is  not  Liable  in  Damages  for  injury  sustained  by 
another  while  lawfully  thereon,  in  the  absence  of  any  evidence  as  to  the 
direct  cause  of  the  injury,  or  that  it  was  the  result  of  the  owner's  negli- 
gence: Hneyv.  Oahleribedc,  121  Pa.  St.  238;  6  Am.  St.  Rep.  790,  and  note 
792-795. 

Every  Person,  whether  Mere  Licensee,  or  upon  Express  or  Im- 
plied Invitation,  seeking  access  to  a  place  of  business,  is  himself  bound  to 
use  ordinary  care:  Parker  v.  Publislung  Co.,  69  Me.  173;  31  Am.  Rep.  262. 

Railroad  Company,  liability  for  injury  to  one  wrongfully  on  track:  Rail- 
road Co.  V.  Roach,  83  Va.  375;  Railroad  Co.  v.  Monday,  49  Ark.  267;  Wil- 
Uama  v.  Railroad  Co.,  72  Cal.  120. 
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Damages. — In  Action  for  Damages  for  Personal  Injuries  to  Minor, 
Brought  fob  his  Benefit  by  a  next  friend,  the  damages  which 
diminish  his  capacity  to  earn  a  living  must  be  limited  to  the  period  after 
his  majority,  for  until  that  period  is  reached  he  is  not  entitled  to  the 
proceeds  of  his  own  labor.  But  if  there  is  no  complaint  that  the  verdict 
of  the  jury  in  favor  of  the  plaintijBF  was  excessive,  the  judgment  will  not 
be  reversed  because  of  the  failure  of  the  court  in  its  charge  to  thus  limit 
the  liability  of  the  defendant. 

Negligence. — Owner  of  Property  Who  has  been  Accustomed  to 
Allow  Others  a  permissive  use  of  it,  such  as  tends  to  produce  confi- 
dent belief  that  the  use  will  not  be  objected  to,  and  therefore  to  act  on 
the  belief  accordingly,  must  be  held  to  exercise  his  rights  in  view  of  the 
circumstances,  so  as  not  to  mislead  others  to  their  injury  without  a 
proper  warning  of  his  intention  to  recall  the  permission. 

Although  It  might  not  be  Statutory  Duty  op  Railroad  Company  to 
Signal  the  approach  of  a  train  as  required  at  a  public  crossing,  at  a 
point  where  it  permits  the  user  by  the  public  of  a  path  crossing  its  track, 
yet  the  failure  to  do  so  might,  in  view  of  the  facts,  constitute  negligence. 

Degree  of  Care  Required  in  Order  to  Avoid  Liability  for  Negli- 
gence must  be  proportioned  to  the  nature  of  the  act  performed,  the 
place  where  performed,  and  the  extent  of  danger  and  injury  likely  to 
result  from  a  failure  to  use  due  care  in  avoidance  of  injury  to  others. 

It  cannot  be  Held  that  the  Same  Degree  of  Care  should  be  Ex- 
acted of  a  child  in  crossing  a  railroad  track  as  must  be  of  an  adult,  in 
order  to  avoid  the  imputation  of  contributory  negligence.  Whether  the 
child  used  such  care  in  attempting  to  cross  the  track,  and  in  ascertaining 
the  danger  that  attended  his  act,  as  woald  be  incumbent  on  one  of  hia 
age,  is  a  question  for  the  jury. 


C16  Houston  etc.  R'y  Co.  v.  Boozer.  [Texas, 

Action  for  personal  injuries  received  by  the  plaintiff  while 
crossing  the  defendant's  railroad  track  not  at  a  public  crosB- 
ing.     The  material  facts  appear  in  the  opinion. 

R.  D.  Amiondy  for  the  appellant. 

Woods,  Wilkins,  and  Cunningham,  for  the  appellee. 

Stayton,  a.  J.  This  action  was  brought  by  appellee,  through 
his  next  friend,  to  recover  damages  for  an  injury  alleged  to 
have  been  caused  by  negligence  of  the  employees  of  the  ap- 
pellant. 

At  the  time  of  the  injury  the  appellee  was  a  child  in  his 
twelfth  year,  and  he  was  injured  while  attempting  to  cross  the 
railway  track. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred 
in  the  fifth  paragraph  of  its  charge  to  the  jury,  wherein  it  is 
stated  by  the  court  to  the  jury,  that  in  estimating  the  amount 
of  damages  that  plaintiff  might  recover,  the  jury  might  con- 
sider plaintiff's  diminished  capacity,  if  any,  to  labor  and  earn 
a  livelihood,  for  the  following  reasons:  The  plaintiff  is  a  minor; 
the  evidence  shows  he  was  living  with  his  mother  at  the 
time  of  the  injury,  and  still  is;  she  is  therefore  entitled  to 
his  earnings  during  minority;  that  his  father  is  dead,  and 
that  his  mother  has  now  a  suit  pending  against  defendant  for 
damages  occasioned  plaintiff  from  the  same  accident." 

The  part  of  the  charge  complained  of,  considered  with  rela- 
tion to  an  adult  seeking  to  recover  for  an  injury  to  himself, 
would  be  strictly  correct,  but  in  the  case  in  which  it  was  given 
the  court  should  have  limited  the  liability  for  damages  result- 
ing from  diminished  capacity  to  labor  caused  by  the  injury  to 
the  period  after  the  appellee's  majority,  for  until  that  period 
was  reached  the  appellee  would  not  be  entitled  to  the  pro- 
ceeds of  his  own  labor,  and  would  not  be  entitled  to  damages 
on  account  of  his  diminished  capacity.  We  are  of  the  opinion, 
however,  that  we  would  not  be  authorized  to  reverse  the  judg- 
ment on  account  of  this  charge,  even  if  it  was  not  the  duty  of 
the  appellant  to  have  asked  a  proper  charge  in  this  respect, 
for  there  is  no  complaint  made  that  the  verdict  of  the  jury  was 
excessive.  The  only  effect  the  charge  could  have  had  would 
have  been  to  cause  an  excessive  verdict,  and  it  in  no  way  had 
a  bearing  on  the  question  whether  the  appellant  was  liable  at 
all  under  the  facts. 

The  controversy  in  the  lower  court,  and  here,  is  as  to 
whether,  under  the  facts,  the  appellant  is  liable  at  all. 
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The  appellee  was  injured  while  attempting  to  cross  the  track 
at  a  path  leading  from  the  thickly  populated  part  of  the  ci(y 
of  Denison  to  houses  on  the  opposite  side  of  the  railway, 
which  seems  to  have  been  frequently  used  by  many  people 
for  a  considerable  period,  without  objection.  In  such  a  case, 
as  said  by  the  supreme  court  of  Pennsylvania:  "If  an  owner 
of  property  has  been  accustomed  to  allow  to  others  a  permis- 
sive use  of  it,  such  as  tends  to  produce  a  confident  belief  that 
the  use  will  not  be  objected  to,  and  therefore  to  act  on  the  be- 
lief accordingly,  he  must  be  held  to  experience  his  rights  in 
view  of  the  circumstances  so  as  not  to  mislead  others  to  their 
injury,  without  a  proper  warning  of  his  intention  to  recall  the 
permission." 

Whether,  in  view  if  the  facts  attending  the  use  of  the  path, 
the  railway  company  used  that  care  which  it  ought  to  have 
used  to  guard  persons  from  injury,  was  a  question  for  the  jury, 
and  there  was  evidence  tending  to  show  that  no  lookout  ahead 
of  the  train  was  exercised,  though  upon  this  point  there  was  a 
conflict  of  evidence;  but  that  there  was  any  warning  given  of 
the  approach  of  the  train  other  than  such  as  would  result  from 
its  movement,  is  not  claimed. 

Although  it  might  not  be  the  statutory  duty  of  a  railway 
company,  at  such  a  place,  to  give  the  signals  of  an  approach- 
ing train,  as  is  required  at  a  public  crossing,  yet  the  failure  to 
do  so  might  be  negligence.  The  engineer  stated  that  he  was 
looking  ahead,  and  that  he  did  not  see  the  boy  at  all,  but  from 
the  other  evidence  in  the  case  the  jury  may  have  come  to  the 
conclusion  that  his  statement  was  not  true.  The  degree  of 
care  that  should  be  used  must  be  proportioned  to  the  nature  of 
the  act  performed,  the  place  where  performed,  and  the  extent 
of  danger  and  injury  likely  to  result  from  a  failure  to  use  due 
care  in  avoidance  of  injury  to  others.  We  cannot  say,  under 
the  evidence  in  this  case,  that  the  employees  of  the  appellant 
used  that  care  which  the  law  requires. 

This  case  was  before  this  court  at  a  former  term,  when  a 
judgment  in  favor  of  the  appellee  was  set  aside,  on  the  ground 
that  it  appeared  from  the  evidence  that  the  injury  resulted 
from  the  contributory  negligence  of  the  appellee.  Another 
jury  has  passed  on  the  case,  under  evidence  tending  to  relieve 
the  appellee  from  the  charge  of  contributory  negligence,  which 
was  not  before  the  jury  on  the  former  trial.  As  the  case  now 
stands,  were  the  appellee  an  adult,  it  seems  to  us  the  verdict 
should  be  again  set  aside;  but  we  cannot  say  that  the  same 
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degree  of  care  should  be  exacted  of  a  boy  of  the  appellee's  age 
as  must  be  of  an  adult.  Whether  he  used  that  care  in  attempt- 
ing to  cross  the  track,  and  in  ascertaining  the  danger  that  at- 
tended his  act,  incumbent  on  one  of  his  age,  was  a  question 
submitted  to  the  jury  by  a  charge  which,  on  this  point  and  all 
others  bearing  on  the  question  of  the  liability  of  the  appellant 
at  all,  was  as  favorable  to  the  appellant  and  as  exacting  on 
the  appellee  as  the  facts  would  have  warranted. 

Two  juries  have  passed  upon  the  facts,  twice  have  judges  of 
the  district  court  refused  to  grant  new  trials,  the  appellee  was 
of  tender  years,  there  was  evidence  from  which  the  jury  might 
find  that  the  employees  of  the  appellant  did  not  use  that  care 
which,  under  the  circumstances,  should  have  been  used,  and  the 
jury  were  in  position  to  determine  whether  the  acts  of  the  ap 
pellee  were,  in  one  of  his  age,  the  exercise  of  such  care  as  such 
a  person  should  exercise. 

The  rules  by  which  this  court  is  necessarily  governed  in 
setting  aside  verdicts,  on  the  ground  that  they  are  contrary 
to  the  evidence,  have  been  too  often  announced  now  to  require 
repetition.  We  cannot  see  our  way  clear  to  the  granting  of 
such  relief  in  this  case,  and  the  judgment  must  be  aflfirmed. 


When  a  Railroad  Company  has  Lono,  CJonstantlt,  and  Notoriocslt 
PBRMirrED  the  public  to  cross  its  track  at  a  place  not  in  a  highway,  it  ia 
bouud  to  use  reasonable  care  toward  persons  so  crossing,  and  to  give  notice 
and  warning  to  them,  so  as  to  protect  them  from  injury:  Byrne  v.  N.  Y.  ftc 
R.  R.  Co.,  104  N.  Y.  3G2;  58  Am.  Rep.  512;  Troy  v.  Cape  Fear  etc.  R.  R. 
Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  621;  Harriman  v.  Pittsburgh  etc  R.  R.  Co., 
45  Ohio  St.  11;  4  Am.  St.  Rep.  507,  and  cases  collected  in  note  626;  Palmer 
V.  Railroad  Co.,  112  Ind.  250. 

Care  Required  of  travelers  at  railroad  crossing:  See  Reed  v.  St.  Paul  etc 
R.  R.  Co.,  74  Iowa,  188;  Palmer  v.  Railroad  Co.,  112  Ind.  250;  R<i)erU  t. 
Railroad  Co.,  83  Va.  312;  Omaha  etc  R.  R.  Co.  v.  O'Donnell,  22  Neb.  475. 

Loss  or  Dihinction  or  Capacitt  to  follow  one's  usual  business  or  em- 
ployment as  an  element  of  damages  for  personal  injury:  Alabama  etc.  R.  R. 
Co.  V.  Tarbrougit,  S3  Ala.  238;  3  Am.  St.  Rep.  715,  and  cases  collected  in  note 
718. 

Child  or  ImfATuax  Yeahs  is  kot  Hbld  to  any  greater  degree  of  care 
than  might  reasonably  be  expected  of  one  of  hia  age:  Moebm$  r.  Herman, 
108  N.  Y.  349;  2  Am.  St.  Rep.  440. 
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Homestead.  —  Bond  for  Title  Executed  by  Husband  and  Wife  to 
Convey  their  Homestead  can  be  enforced  against  the  husband  by  a 
bill  for  specific  performance,  if  at  any  time  before  the  bond  should  be- 
come barred,  such  homestead  was  abandoned  and  a  new  homestead  wa» 
acquired.  Or  if  the  facts  are  such  as  would  prevent  the  enforcement  of 
a  specific  performance,  a  suit  for  damages  will  lie  against  the  husband 
for  breach  of  the  condition  of  the  bond,  if  damage  has  been  sustained. 

Provision  of  Texas  Constitution,  Article  16,  Section  50,  under  which 
mortgages,  liens,  deeds  of  trust,  and  deeds  involving  a  condition  of 
defeasance  on  the  homestead  are  void,  has  no  application  to  a  con- 
tract to  convey  at  a  future  time,  and  after  the  property  has  lost  its 
homestead  character. 

Vendor  and  Purchaser — Mistake  in  Description  of  Land. — Where 
a  bond  for  title  incorrectly  describes  the  land  to  be  conveyed,  the  pur- 
chaser is  entiLled,  in  a  proper  case,  to  a  correction  of  the  bond,  and  the 
mistake  may  be  established  by  parol  evidence. 

Action  to  compel  the  specific  performance  of  a  contract  to 
convey  land,  or,  in  default,  for  damages.  The  opinion  states, 
the  case. 

James  B.  Ooff,  for  the  appellant. 

Walton,  Hill,  and  Walton,  for  the  appellees. 

CoLLARD,  J.  It  was  decided  by  this  court  on  a  former  ap- 
peal of  this  case  that  the  bond  for  title  of  Jones  and  wife 
to  GofT  to  convey  their  homestead  could  not  be  enforced  by  a 
bill  for  specific  performance.  The  decision  was  made  upon 
the  ground  that  the  wife  could  only  convey  the  homestead  by 
deed  executed  and  acknowledged  by  her  in  the  manner  re- 
quired by  the  statute,  and  that  her  privilege  to  retract  the 
sale  continued  until  the  acknowledgment  was  taken,  which 
was  the  final  act  of  sale  on  her  part.  She  cannot  contract 
beforehand  in  reference  to  her  right  to  retract,  so  as  to  deprive 
herself  of  the  right:  63  Tex.  248.  The  record  in  the  case  as 
it  was  then  presented  required  the  court  to  pass  upon  the 
power  of  the  court  to  enforce  performance  of  a  title  bond  of 
the  husband  and  wife  to  convey  the  homestead  While  still 
occupied  as  a  homestead.  After  the  case  was  reversed  and 
sent  back,  the  plaintiff,  Goff,  amended  his  petition,  setting  up 
that  defendants  had  erected  a  new  dwelling  as  a  homestead 
on  two  lots  east  of  the  land  sold,  as  it  was  their  intention  to 
do  at  the  time  the  bond  was  executed,  and  had,  about  the 
fifteenth  day  of  July,  1883,  seven  days  after  maturity  of  the 


620  GoPF  V.  Jones.  [Texas, 

bond,  in  pursuance  of  their  original  intention,  moved  from 
and  abandoned  the  premises  sued  for  as  constituting  any  part 
of  their  homestead,  and  had  moved  on,  adopted,  and  made 
said  dwelling-house  on  the  two  lots  their  homestead,  since 
which  time  the  premises  sued  for  have  constituted  no  part  of 
the  homestead,  and  have  not  been  used  in  any  way  for  home- 
stead purposes. 

These  allegations  present  a  totally  different  question  from 
the  one  before  the  court  on  former  appeal.  The  question  now 
is,  Can  the  husband  be  compelled  to  execute  the  bond,  the  old 
homestead  being  abandoned  and  a  new  one  being  acquired? 
The  premises  are  community  of  the  husband  and  wife,  and 
no  longer  constitute  any  part  of  the  homestead.  His  deed 
alone  would  convey  the  property,  and  if  he  execute  the  deed 
called  for  in  the  bond,  it  would  convey  the  title.  Should  he 
be  protected  from  a  performance  of  his  contract?  The  con- 
.«!titution  of  the  state  declares  that  the  owner,  if  a  married 
man,  cannot  convey  the  homestead  without  the  consent  of  the 
wife,  given  in  such  manner  as  may  be  prescribed  by  law: 
Const.,  art.  16,  sec.  50.  There  was  a  similar  provision  in  the 
constitution  of  1845  (Paschal's  Digest,  p.  65,  art.  7,  sec.  22), 
which  was  discussed  by  the  supreme  court  in  Brewer  v.  Wall, 
23  Tex.  589,  and  the  conclusion  reached  that  a  title  bond, 
executed  to  convey  the  homestead,  by  the  husband,  the  wife 
joining  without  privy  examination  and  acknowledgment, 
could  be  enforced  after  the  death  of  the  wife,  all  legal  obstacle 
to  its  performance  being  removed.  Mr.  Justice  Bell,  in  de- 
livering the  opinion,  says:  "It  is  true  that  a  husband  is  not 
at  liberty  to  alienate  the  homestead  during  the  wife's  life, 
without  her  consent,  but  we  cannot  perceive  that  a  bond  exe- 
cuted by  him  in  his  wife's  lifetime,  conditioned  that  he  will 
convey  his  homestead,  with  a  perfect  title,  at  a  future  time, 
would  be  a  void  instrument  in  contemplation  of  law.  We 
think  such  a  bond  would  be  binding  upon  the  husband,  and 
that  upon  a  breach  of  it,  damages  might  be  recovered  against 
him  by  suit  upon  the  bond.  Undoubtedly  a  bond  to  compel 
the  wife  K)  convey  at  a  future  time  would  be  void,  because  it 
would  be  an  undertaking  to  do  an  unlawful  thing.  But  a 
bond  to  make  title  at  some  future  day  to  a  certain  tract  of 
land,  the  same  being  the  homestead  of  the  obligor  and  his 
wife  and  children,  would  not  be  an  unlawful  undertaking. 
Such  a  contract  might  bo  entered  into  in  the  confident  expec- 
tation that  the  wife  would  freely  make  the  necessary  convey- 
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ance;  or  it  might  be  entered  into  with  the  intention  to  acquire 
another  homestead  before  the  time  elapsed  for  the  performance 
of  the  bond.  It  is  true  that  while  the  premises  which  the 
party  might  bo  undertake  by  his  bond  to  convey  remained 
the  homestead  of  the  obligor  and  his  wife,  the  courts  would 
not  decree  a  specific  performance  of  the  bond.  But  if  the 
wife  should  die  before  the  time  expired  for  the  performance  of 
the  bond,  or  if,  before  the  expiration  of  that  time,  the  obligor 
in  the  bond  and  his  wife  should  acquire  another  homestead, 
then  the  courts  might  decree  specific  performance,  because 
every  legal  obstacle  to  a  specific  performance  would  be  re- 
moved." 

The  doctrine  in  Brewer  v.  Wall,  supra,  was  approved  in  Cross 
v.  Everts,  28  Tex.  534,  535,  and  had  the  facts  of  the  case  shown 
that  the  old  homestead  had  been  abandoned,  and  a  new  home 
acquired,  the  rule  would  have  been  enforced,  but  because  the 
old  homestead  had  not  been  abandoned,  the  court  held  the 
case  did  not  come  within  the  rule:  See  also  Jordan  v.  God- 
man,  19  Id.  274,  and  Thompson  on  Homesteads,  sec.  483, 
and  following. 

From  the  foregoing  authorities,  we  are  of  the  opinion  the 
title  bond  sued  on  could  be  enforced  against  Charles  G.  Jones, 
if  the  facts  alleged  as  to  abandonment  of  the  old  homestead 
and  the  acquisition  of  the  new  one  are  true.  At  the  time 
fixed  by  the  bond  for  its  performance,  according  to  the  allega- 
tions of  plaintiff's  amended  petition,  it  could  not  have  been 
enforced,  because  at  that  time  the  property  was  still  the  home- 
stead; but  that  is  immaterial.  We  think  if  it  was  abandoned 
and  a  new  homestead  was  acquired  at  any  time  before  the 
bond  should  become  barred,  the  suit  for  specific  performance 
could  be  maintained.  If,  however,  the  facts  alleged  are  not 
true,  Goff  can  maintain  his  suit  for  damages  against  Jonea 
for  breach  of  the  conditions  of  the  bond,  in  which  case  the 
measure  of  damages  would  be  the  amount  expended  by  Goff, 
with  consent  of  defendant  in  good  faith  under  the  contract  of 
sale,  and  the  difference  in  the  contract  price  and  the  value  of 
the  premises  at  the  time  of  the  performance  of  the  bond,  ex- 
cluding from  such  value  at  the  time  of  the  performance  any 
additional  value  the  improvements  made  by  Goff  may  have 
given  to  the  premises:  Kempner  v.  Heidenheimer,  65  Tex. 
587. 

Recurring  to  the  main  question  in  this  case, — the  right  of 
specific  performance  of  the  title  bond, — we  must  note  the  dis- 
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tinction  made  in  our  present  constitution  betveeen  sales  of  the 
homestead  and  mortgages,  liens,  deeds  of  trust,  and  deeds 
with  a  condition  of  defeasance.  Such  liens  and  mortgages  can 
never  become  valid,  and  a  deed  involving  a  condition  of  de- 
feasance is  void:  Const.  1875,  art.  16,  sec.  50.  There  is  no  such 
provision  respecting  conveyances  or  contracts  to  convey.  Had 
there  been  such  a  provision,  we  could  not  have  held  the  title 
bond  enforceable  against  the  husband  under  the  allegations 
made.  Under  the  constitution  of  1845,  there  was  no  such 
provision  as  to  mortgages  and  liens  upon  the  homestead,  and 
hence  it  was  held  that  while  a  mortgage  executed  by  the  hus- 
band and  wife  upon  the  homestead  could  not  be  enforced  as 
long  as  the  property  retained  its  homestead  character,  it  could 
be  foreclosed  in  a  suit  against  the  husband  alone  after  the 
homestead  had  been  abandoned  and  a  new  one  acquired: 
Stewart  v.  Mackey,  16  Tex.  56;  67  Am.  Dec.  609.  The  consti- 
tution of  1876  prescribes  a  different  rule.  Under  it,  a  mort- 
gage upon  the  homestead  can  never  become  valid.  We  note 
the  distinction  to  prevent  a  misconception  of  the  principle  de- 
cided in  the  case  before  us  as  to  enforce  performance  of  a  title 
bond  to  convey  the  homestead  by  suit  against  the  husband 
after  the  property  has  lost  its  homestead  character,  con- 
cerning which  there  has  been  no  change  in  the  organic  law 
or  statutes:  See  section  of  Const.  1869  cited,  and  R.  S,,  art. 
560. 

We  conclude  the  court  erred  in  sustaining  defendant's  ex- 
ceptions to  that  part  of  plaintiff's  petition  asking  specific  per- 
formance of  the  bond  against  Charles  G.  Jones,  on  the  ground 
of  abandonment  of  the  old  and  acquisition  of  a  new  home- 
stead. The  only  remaining  question  in  the  case  is.  Should 
the  title  bond  be  corrected  so  as  to  include  the  sixteen  feet  not 
embraced  in  the  description  of  the  bond?  Plaintiff  alleges 
that  there  was  a  mistake  in  the  description  in  the  bond, — 
92  feet  front  on  College  Avenue,  instead  of  108;  that  he 
bought  the  ground  from  the  Green  line  on  the  west  to  in- 
clude the  dwelling  and  eight  feet  pass-way  on  the  east  of  the 
dwelling;  that  the  fact  that  the  ground  was  to  include  the 
dwelling  and  the  eight  feet  pass-way  was  a  material  induce- 
ment to  the  purchase;  that  Jones  assured  him  ninety-two  feet 
was  the  distance  to  include  the  premises,  and  he  accepted  the 
bond  with  that  understanding,  when  in  fact  ninety-two  feet 
front  does  not  include  the  dwelling  by  eight  feet  on  the  east 
end  and  the  eight  feet  pass-way  still  east  of  the  house. 
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Wc  think  the  allegations,  if  true,  entitle  plaintiff  to  a  cor- 
rection of  the  bond,  and  that  the  facts  alleged  may  be  estab- 
lished b}'  parol.  The  court  should  have  heard  the  proof,  and 
if  the  facts  were  as  alleged,  relief  should  have  been  granted 
by  a  correction  of  the  description:  Raines  v.  Calloway,  27  Tex. 
685. 

Wo  are  of  the  opinion  the  judgment  of  the  court  below 
ought  to  be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Party  cannot  have  Two  Homesteads  at  one  time:  Kaes  v.  Gross,  92 
Mo.  647;  1  Am.  St.  Rep.  767,  and  note;  and  if  he  attempts  to  acquire  a  sec- 
ond while  the  first  is  in  force,  the  second  is  void  and  subject  to  judgment 
liens:   Waggle  v.   Worthy,  74  Cal.  266;  5  Am.  St.  Rep.  440. 

Abandonment  of  Homestead,  what  constitutes:  Kaes  v.  Oross,  92  Mo. 
647;  1  Am.  St.  Rep.  767,  and  cases  collected  in  note  775.  Homestead  rights 
of  husband  and  wife  are  lost  by  a  voluntary  abandonment  of  the  homestead. 
Not  only  can  the  husband  bind  his  children  by  such  voluntary  abandonment, 
bi.t  the  homestead  rights  of  the  wife  also  are  lost  by  her  voluntarily  leaving 
the  home  and  accompanying  the  husband  when  he  abandons  it:  Ueecev.  Ren- 
fro,  68  Tex.  192;  and  see  McElroy  v.  McOojfin,  68  Id.  208.  Ordinarily,  a 
lease  of  a  homestead  for  life  is  conclusive  evidence  of  an  abandonment  of  it; 
but  where  the  lease  reserves  to  the  lessor  the  right  to  return  to  the  home- 
stead, and  it  is  his  intention  to  return,  there  is  no  abandonment:  Gates  v. 
Steele,  48  Ark.  539.  And  failure  to  live  upon  a  homestead  for  about  seven 
years  prior  to  the  conveyance  of  it  to  another  is  not  an  abandonment  of  it, 
where  the  husband  and  wife  both  intended  to  occupy  it  again  aa  a  homestead 
as  soon  as  their  affairs  would  permit,  and  they  all  the  time  retained  the  use 
of  a  portion  of  the  house  for  the  storage  of  their  goods:  Repenn  v.  Davis,  72 
Iowa,  548.  So  occupation  of  the  business  homestead  of  an  insolvent  by  hia 
assignee,  to  whom  possession  is  delivered  with  the  merchandise  contained 
therein,  will  not,  if  possession  for  business  purposes  be  resumed  as  soon  as 
the  assignee  discharges  the  trust  by  a  disposition  of  the  goods,  work  an  aban- 
donment of  the  homestead  rights:  Gassoway  v.  White,  70  Tex.  475.  But  if  a 
widow  sells  the  homestead  of  her  deceased  husband,  she  thereby  abandons 
it,  and  it  at  once  becomes  assets  in  the  hands  of  the  administrator  for  the 
payment  of  debts:  Garibaldi  v.  Jones,  48  Ark.  230.  Mortgage  of  the  home- 
stead by  the  husband  without  the  wife's  signature  is  not  valid:  Conway  v. 
Elgin,  38  Minn.  469;  even  after  the  homestead  right  of  the  wife  has  expired, 
in  Wisconsin:  Herron  v.  Knapp,  72  Wis.  503. 

Specific  Performance  of  Husband's  Bond  to  Convey  Homestead  will 
not  bB  Decreed  while  the  premises  remain  the  homestead  of  the  obligor 
and  his  wife;  but  if  the  wife  should  die  before  the  time  expired  for  the  per- 
formance of  the  bond,  or  if  before  that  time  another  homestead  should  be 
acquired,  specific  performance  may  be  decreed:  Brtwtr  v.  Hall,  23  Tex.  586; 
76  Am.  Dec.  76;  and  see  Guiod  v.  Guiod,  14  Cal.  506;  76  Am.  Dec.  441. 
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Hays  v.  Gainesville  Street  Railway  Co. 

[70  TlXAB,  60-2.1 

KiXiLJOKNCB  IS  Rel^tivb  Tbrm,  and  its  application  dependa  on  the  situw 
tion  of  tbo  i>arties,  and  the  degree  of  care  and  vigilance  which  the  i-ir- 
cumstancea  usually  impose. 

Ik  Determikino  Whether  It  is  Act  or  Neoliqence  to  go  upon  a  street* 
car  track,  the  frequency  of  the  passage  of  cai-s,  their  usual  rate  of  speed, 
whether  many  people  are  accustomed  to  cross  at  the  particular  place, 
whether  there  is  a  duty  imposed  by  law  upon  the  drivers  to  keep  a' 
lookout,  and  give  warning  of  approaching  diwger,  and  the  like  circum- 
stances, may  be  taken  into  consideration. 

Nboliqence.  —  Where  City  Ordinance  under  Which  Street-car 
Railway  Company  is  Incorporated,  Makes  It  the  Duty  of  the 
car-driver  to  keep  a  vigilant  lookout  for  all  persons  approaching  the 
track,  and  to  stop  the  car  on  the  first  appearance  of  danger,  a  failure  to 
perform  this  duty  is  of  itself  an  act  of  negligence. 

Term  "Gross  Negligence"  Includes  All  Lesser  Degrees  of  negli- 
gence, and  when  the  plaintiff's  petition  charges  that  an  act  was  done 
through  gross  negligence,  this  does  not  preclude  evidence  entitling  him 
to  recover  for  a  lesser  degree. 

Although  Negligence  of  Person  Injured  by  Another  may  Con- 
tribute  to  the  injury,  yet  if  the  person  inflicting  it  discovers  the  peril 
of  the  other  in  time,  by  the  reasonable  exercise  of  the  means  at  hand,  to 
prevent  the  injury,  the  law  considers  the  failure  to  use  such  means  as 
the  proximate  cause  of  the  injury,  and  will  permit  a  recovery,  notwith- 
standing the  injured  party  was  guilty  of  contributory  negligence. 

Evidence.  —  It  is  Proper  that  Object  Itself  to  which  testimony  relates 
should  bo  brought  into  court  and  exhibited,  when  this  can  be  done. 

Charge  of  Court  to  Jury  in  the  particular  case  held  to  be  improper,  on 
the  ground  that  it  was  argumentative. 

E.  A.  Blanton,  and  Hill  and  Hill,  for  the  appellant. 

Potter  and  Hughes,  for  the  appellee. 

Maltbie,  J.  Reese  A.  Hays,  the  appellant,  a  boy  eleven 
years  old,  was  seriously  injured  by  reason  of  the  wheels  of  one 
of  the  cars  of  the  Gainesville  Street  Railway  running  over  his 
foot,  under  the  following  circumstances:  Appellant,  in  com- 
pany with  a  number  of  other  boys,  was  returning  from  school 
along  North  Dixon  Street,  in  the  city  of  Gainesville,  over 
which  appellee  had  constructed  its  street  r.iilway,  and  was  en- 
gaged in  operating  its  cars.  Hays  was  in  the  street  on  the 
west  side  of  appellee's  track,  going  in  the  direction  of  his 
home,  which  was  southeast  of  the  track.  At  the  same  time, 
one  of  appellee's  cars  was  approaching  from  the  north,  drawn 
by  a  mule,  going  in  a  slow  trot.  Hays  and  a  boy  named 
Purdy  were  playing,  the  former  running  along,  and  within  a 
few  feet  of  the  street-car  track,  closely  pursued  by  Purdy,  who 
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was  about  to  overtake  him,  when  Hays  turned  suddenly  to  the 
left,  colliding  with  the  mule  drawing  the  car,  striking  the 
mule  about  the  shoulders,  causing  him  to  shy,  which  caused 
Hays  to  fall.  The  mule  moved  on,  drawing  the  car-wheels 
over  Hays's  foot  and  ankle,  fracturing  the  bones,  and  causing 
much  pain  and  suffering.  It  was  shown  that  from  the  shoul- 
ders of  the  mule  to  the  front  wheel  of  the  car  is  a  distance  of 
eleven  or  twelve  feet;  and  there  was  evidence  tending  to  show 
that  by  applying  the  brakes  attached  to  this  car  it  could  have 
been  stopped  within  a  space  of  six  feet.  There  was  also  evi- 
dence tending  to  show  that  the  driver  was  careless  and  in- 
competent, and  that  he  struck  the  mule  a  sharp  blow  with  his 
whip  just  as  appellant  fell  to  the  ground,  though  all  these 
facts  were  disputed.  The  ordinances  of  the  city  of  Gaines- 
ville, under  authority  of  which  appellee's  road  was  con- 
structed, require  that  all  drivers  of  street-cars  shall  keep  a 
vigilant  watch  for  all  vehicles  and  persons  on  foot,  especially 
children,  either  on  the  track  or  moving  toward  it,  and  on  the 
first  appearance  of  danger  to  such  persons  or  vehicles,  the  car 
shall  be  stopped  in  the  shortest  time  and  space  possible;  and 
that  each  driver  shall  have  a  whistle,  and  on  the  approach  of 
danger  to  any  person,  animal,  or  vehicle,  shall  give  an  alarm. 

The  collision  occurred  near  the  point  where  appellant  was 
in  the  habit  of  crossing  the  track  in  going  to  and  returning 
from  his  home.  He  did  not  see  or  hear  the  car,  though  he 
could  have  done  so  had  he  listened  or  looked.  The  reason 
he  did  not  see  the  mule  in  time  to  avoid  the  collision  was,^ 
that  he  was  looking  back  at  his  pursuer.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  the  appellee.  Alleged 
errors  in  the  charge  of  the  court  and  in  the  admission  and 
rejection  of  evidence  are  relied  on  for  a  reversal  of  the  judg- 
ment. The  controlling  question  in  this,  as  in  almost  all  other 
cases  of  personal  injury,  is  as  to  which  party  is  guilty  of  neg- 
ligence contributing  proximately  to  the  injury. 

Negligence  is  a  relative  term,  and  its  application  depends 
on  the  situation  of  the  parties  and  the  degree  of  care  and 
vigilance  which  the  circumstances  reasonably  impose.  The 
degree  is  not  the  same  in  all  cases,  but  may  vary  according  to 
the  danger  involved  in  the  want  of  vigilance:  Cooley  on  Torts, 
630.  To  illustrate,  it  would  involve  little  or  no  want  of  care  to 
cross  a  road  or  street  on  foot  used  exclusively  for  ordinary 
travel,  without  looking  either  way  for  persons  on  horseback  or 
in  vehicles,  because  usually  there  is  but  little  danger  in  so 
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^oing,  while  it  would  be  gross  negligence  to  cross  a  railroad 
track,  over  which  many  trains  of  cars  are  accustomed  to  pass 
every  hour  in  the  day,  without  using  the  utmost  vigilance  and 
circumspection.  In  determining  whether  it  is  an  act  of  neg- 
ligence to  go  upon  a  street-car  track,  the  frequency  of  the 
passage  of  cars,  their  usual  rate  of  speed,  whether  more  people 
are  accustomed  to  pass  at  that  particular  place,  whether  there 
is  a  duty  imposed  by  law  on  the  drivers  to  keep  a  lookout 
and  give  warning  of  approaching  danger,  and  the  like  circum- 
stances, may  be  taken  into  consideration.  In  the  present 
instance,  the  ordinance  under  which  appellee  was  incorpo- 
rated made  it  the  duty  of  the  car-driver  to  keep  a  vigilant 
lookout  for  all  persons  approaching  the  track,  and  to  stop  the 
car  on  the  first  appearance  of  dangtr,  and  a  failure  to  perform 
this  duty  of  itself  would  be  an  act  of  negligence.  But  the 
-district  court,  for  the  purposes  of  the  trial,  considered  the 
term  "negligence,"  as  applied  to  appellee,  as  synonymous  with 
an  intention  on  its  part  to  inflict  an  injury  on  appellant.  In 
the  second  paragraph  of  the  charge,  the  jury  are  told  that  if 
plaintiff  was  injured  through  the  carelessness  of  the  driver  of 
defendant  or  by  the  willful  or  intentional  act  of  such  driver, 
as  charged  in  plaintiff's  petition,  to  find  in  his  favor.  The 
allegations  on  the  subject,  briefly  stated,  are  to  the  effect  that 
the  injury  complained  of  was  inflicted  through  the  negligence 
of  defendant,  do  not  authorize  the  charge.  And  again,  after 
giving  a  detailed  statement  of  the  acts  leading  to  the  injury, 
the  petition  charges  that  it  was  inflicted  through  the  gross 
negligence  of  the  defendant. 

The  term  "gross  negligence"  includes  all  lesser  degrees  of 
negligence,  and  a  charge  in  a  petition  that  an  act  was  done 
through  gross  negligence  would  not  limit  the  right  of  recovery, 
if  otherwise  entitled,  to  an  injury  inflicted  by  the  willful  or 
intentional  act  of  another.  Negligence  is  of  a  negative  char- 
acter, and  implies  a  want  of  care.  In  order  for  an  act  to  be 
negligent,  it  is  never  necessary  that  it  should  be  done  through 
design,  though  it  is  said  that  an  act  may  be  so  grossly  negli- 
gent that  it  may  be  presumed  to  have  been  willfully  or  inten- 
tionally done. 

The  sixth  paragraph  of  the  charge  is  as  follows:  "Although 
you  may  believe,  from  the  evidence,  that  the  driver  of  said 
street-car  was  guilty  of  Tiegligence  which  contributed  to  the 
injury  in  question,  still  if  you  further  find,  from  the  evidence, 
that  the  plaintiff  was  also  guilty  of  negligence  which  directly 


May,  1888.]     Hays  v.  Gainesville  Street  R*y  Co.         627 

contributed  to  the  injury,  then  the  plaintiff  cannot  recover  in 
this  suit,  unless  the  jury  further  find  from  the  evidence  that 
the  negligence  of  the  driver  of  said  street-car  was  malicious 
and  willful,  or  wantonly  reckless,  showing  an  utter  disregard 
for  plaintiff,  and  that  the  negligence  of  plaintiff  was  but  slight, 
as  will  be  hereinafter  explained  to  you." 

In  the  seventh  paragraph  of  the  charge,  the  jury  is  again  told 
that  if  plaintiff  was  guilty  of  contributory  negligence  that  he 
cannot  recover,  unless  the  injury  was  caused  by  the  willful, 
wanton,  or  malicious  act  of  the  driver. 

In  the  eighth  paragraph  the  court  charges:  "  By  the  term 
*  slight  negligence,'  as  used  in  the  sixth  section  of  this  charge, 
is  meant  the  absence  of  that  degree  of  care  and  vigilance 
which  persons  of  extraordinary  vigilance  and  foresight  are 
accustomed  to  use  under  similar  circumstances."  The  effect 
of  these  instructions  was  to  preclude  plaintiff  from  a  recovery, 
unless  he  exercised  extraordinary  prudence  and  foresight  to 
avoid  the  injury.  If  the  injury  was  the  result  of  the  negli- 
gence of  appellee,  there  is  no  rule  of  law  that  requires  that 
appellant  should  have  used  more  than  ordinary  caution  to 
shield  himself  from  the  consequences  of  contributory  negli- 
gence. 

We  are  also  of  the  opinion  that  the  proposition  announced 
in  paragraph  6,  and  repeated  in  paragraph  7,  of  the  charge, 
to  the  effect  that  if  plaintiff  was  guilty  of  contributory  neg- 
ligence he  cannot  recover  unless  the  car-driver  willfully  or 
intentionally  inflicted  the  injury  upon  him,  should  not  have 
been  given  except  upon  the  theory  that  the  driver  failed  to 
discover  plaintiff's  peril  in  time  to  avoid  injuring  him  by  the 
use  of  such  means  as  a  prudent  and  careful  man  would  have 
employed  under  the  same  circumstances;  for,  if  the  driver 
could  have  thus  avoided  the  injury  after  discovering  plain- 
tiff's peril,  his  want  of  ordinary  care  was  the  proximate  cause 
of  it,  and  defendant  would  be  liable  for  damages.  The  reason 
why  a  person  who,  if  guilty  of  contributory  negligence  con- 
tributing to  his  own  injury,  cannot  recover,  is  because  the 
policy  of  the  law  will  not  ordinarily  permit  one  to  recover  who 
is  himself  at  fault;  but  although  the  negligence  of  such  person 
may  contribute  to  his  own  injury,  yet  if  the  person  inflicting 
it  discovers  the  peril  of  the  other  in  time,  by  the  reasonable 
exercise  of  the  means  at  hand,  to  have  prevented  the  injury, 
the  law  considers  the  failure  to  use  such  means  as  the  im- 
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mediato  cause,  and  will  permit  a  recovery,  notwithstanding 
the  injured  party  was  guilty  of  contributory  negligence. 

On  account  of  the  prominence  given  in  the  charge  to  the 
doctrine  that  appellants  could  not  recover  if  guilty  of  con- 
tributory negligence,  unless  the  injury  was  inflicted  willfully, 
wantonly,  or  maliciously,  we  do  not  think  it  likely  that  the 
jury  understood  paragraph  10  to  be  a  qualification  of  the  doc- 
trine before  announced  and  emphasized,  though  doubtless  so 
intended  by  the  court. 

Wc  think  that  when  it  becomes  necessary,  in  a  charge  to  a 
jury,  that  a  doctrine  given  should  be  limited  or  qualified,  that 
the  qualification  should  follow  the  main  proposition  as  nearly 
as  convenient,  in  order  to  prevent  any  confusion  in  the  mind 
of  the  jury.  If  taking  into  consideration  the  age  of  ap- 
pellant and  all  of  the  other  facts  and  circumstances  of  the 
case,  he  was  guilty  of  contributory  negligence  in  going  onto 
appellant's  track,  —  and  of  this  we  express  no  opinion, — we  do 
not  think  appellee  would  be  liable  if  the  driver  did  not,  in 
fact,  discover  appellant  in  time  to  have  prevented  him  from 
being  run  over.  Such  failure  was  no  more  than  ordinary  neg- 
ligence. 

In  paragraph  13,  the  court,  after  charging  that  if  by  fail- 
ure of  the  street-car  company  to  employ  skillful  and  pru- 
dent drivers,  any  one  is  injured,  that  the  company  is  liable, 
further  charges  that  the  fact  that  a  driver  might  have  been  at 
other  times  careless  or  imprudent  would  not  render  the  com- 
pany liable  in  this  action,  unless  on  the  occasion  of  the  injury 
sued  for  such  driver  was  careless,  reckless,  or  imprudent. 
While  the  proposition  embodied  in  this  charge  may  be  sound 
logic,  still  it  is  argumentative,  and  improper  to  be  given  in 
charge  to  a  jury  by  a  court. 

The  evidence  was  conflicting  as  to  whether  the  driver  was 
negligent  on  this  occasion,  and  his  negligence  on  a  former 
occasion,  if  such  was  proven,  was  a  circumstance  to  be  con- 
sidered by  the  jury,  with  the  other  evidence  in  the  case,  in 
determining  his  negligence.  Parties  are,  under  the  laws  of 
this  state,  entitled  to  have  juries  consider  all  evidence  sub- 
mitted to  them  without  any  suggestion  or  comment  whatever 
from  the  court.  The  statute  contemplates  that  such  legal 
propositions,  and  such  only  as  are  applicable  to  the  facts  of 
the  case,  should  be  submitted  by  the  court  to  the  jury,  in 
language  and  terms  suited  to  their  capacity,  and  the  jury 
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should  be  left  to  determine  the  facts,  unbiased  by  any  in- 
timation of  the  court  as  to  the  weight  of  the  evidence. 

A  number  of  rulings  in  reference  to  the  admission  and  re- 
jection of  testimony  arc  assigned  as  erroneous,  but  it  is  not 
deemed  necessary  to  notice  any,  except  two.  The  court,  over 
an  objection  that  the  evidence  was  immaterial  and  did  not  con- 
fine the  investigation  to  the  occasion  of  the  injury,  permitted 
defendant  to  prove  that  other  boys  than  the  plaintiff  had  been 
in  the  habit  of  jumping  on  the  cars  and  rocking  and  scaring 
the  mules.  The  objection  should  have  been  sustained.  The 
testimony  was  clearly  inadmissible,  and  was  calculated  to  dis- 
tract the  attention  of  the  jury  from  the  true  issues  of  the  case. 
During  the  progress  of  the  trial,  plaintiff  offered  in  evidence 
the  boot  worn  by  him  at  the  time  he  was  injured,  for  the  pur- 
pose, as  stated  by  counsel  to  the  court,  of  exhibiting  the 
indentations  made  thereon,  for  the  inspection  of  the  jury,  as 
tending  to  show  that  the  car-wheel  ran  over  the  plaintiff's  foot, 
and  that  the  brake  was  not  applied;  there  being  other  evi- 
dence before  the  jury  tending  to  show  that  when  the  brakes 
are  applied  a  car-wheel  will  not  revolve  on  its  axle,  but  will 
slide  along  on  the  ground.  The  boot  and  indentations  were 
excluded  on  an  objection  for  immateriality.  In  this  there  was 
error.  Physical  facts  are  always  admissible,  and  when  the  ob- 
ject itself  can  be  brought  into  court  and  exhibited,  it  is  more 
satisfactory  than  a  description  of  it  by  witnesses  that  have  in- 
spected it  outside  of  court. 

For  the  errors  indicated,  we  think  the  judgment  should  be 
reversed,  and  the  cause  remanded. 


There  can  be  No  Recovery  fob  Injury  Sustained  by  Plaintiff  where 
his  concurring  negligence  proximately  contributes  thereto,  unless  the  de- 
fendant, after  becoming  aware  of  the  plaintiff's  danger,  or  his  exposure 
thereto,  neglects  to  use  a  proper  degree  of  care,  and  the  injury  is  the  direct 
result  of  suclf  omission:  Hurt  v.  St.  Louis  etc.  B.  H.  Co.,  94  Mo.  255;  4  Am. 
St.  Rep.  374;  and  see  Troy  v.  Cape  Fear  etc.  12.  R.  Co.,  99  N.  C.  298;  6  Am. 
St.  Rep.  521;  Delaware  etc.  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559;  6  Am.  St 
Rep.  730;  Wichita  etc.  R.  R.  Co.  v.  Davis,  37  Kan.  743;  1  Am.  St.  Rep.  275; 
Cincinnati  etc.  R.  R.  Co.  v.  Long,  112  Ind.  166. 

Comparative  Negligence,  doctrine  of:  See  Kerr  v.  Forgtie,  54  HI.  482;  6 
Am.  Rep.  146.  Where  negligence  of  one  party  is  great,  and  that  of  the 
other  but  slight,  notwithstanding  the  slight  negligence  the  party  may  re- 
cover: Chicago  etc.  R.  R.  Co.  v.  Pondrom,  51  IlL  333;  2  Am.  Rep.  306. 
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Rice  v.  Miller. 

[70  Tkxas,  613.J 

Sheritf  18  Pbotbotxd  in  Makino  Levy  under  a  writ  of  attachment  valid 
and  regular,  and  it  is  his  duty  to  make  the  levy,  however  full  his  knowl- 
edge  may  be  of  the  insufficiency  of  the  cause  of  action  on  which  the  writ 
issued,  or  of  the  wrongful  and  malicious  intent  of  the  party  in  suing 
out  the  writ. 

Defendant  in  Attachment  WRONornLLY  Sited  out,  THOUon  there  was 
No  Actual  Seizure  of  his  property,  if  the  levy  was  such  as  to  place  it 
in  the  custody  of  the  law,  is  entitled  to  recover  such  actual  damages  as 
result  to  him  from  being  virtually,  dispossesaedof  hia  property  during  the 
time  the  levy  waa  continned  in  force,  and  if  there  waa  malice  in  issuing 
tbe  proceas,  he  is  entitled  to  recover  ezempUury  dama^jet. 

William  W.  Floody  for  the  appellant. 

S.  B.  Mc  Bride,  for  the  appellee. 

Gaines,  A.  J.  The  appellant  brought  this  suit  against  ap- 
pellees Miller  and  Wright,  and  the  other  appellees  as  sureties 
on  the  official  bond  of  Wright,  as  sheriff  of  Clay  County,  to  re- 
cover damages  for  an  alleged  wrongful  suing  out  and  levy  of 
an  attachment  and  wrongful  seizure  of  a  certain  stock  of 
horses  belonging  to  him.  The  petition,  among  other  aver- 
ments, alleged  that  defendant  Miller  brought  two  suits  against 
him,  one  in  Wichita  and  another  subsequently  in  Wilbarger 
County,  upon  a  pretended  judgment  rendered  against  him  in 
Iowa,  in  a  suit  in  which  there  was  no  service  upon  him,  and 
in  which  he  neither  appeared  nor  answered;  and  at  the  same 
time  sued  out  attachments  in  each  of  them,  upon  the  grounds 
"  that  he  was  about  to  move  his  property  out  of  the  state,  with- 
out leaving  sufficient  remaining  for  the  payment  of  his  debts." 
It  also  averred  that  the  attachments  were  placed  in  the  hands 
of  Wright,  as  sheriff  of  Clay  County,  and  were  levied  upon  a 
stock  of  horses  belonging  to  plaintiff,  "  as  they  ran  in  their 
range  in  Clay  County";  that  at  the  time  of  the  levy  he  was 
about  to  drive  the  horses  to  market,  but  was  prevented  by  the 
levy  from  doing  so  for  twenty  days.  It  also  alleged  that  at 
the  end  of  this  time  he  removed  the  horses  to  Caldwell,  Kansas, 
but  that  one  Herron,  a  deputy  under  Wright,  followed  him, 
took  possession  of  the  horses,  and  drove  them  back  into  the 
Indian  Territory  for  fifty  days.  It  is  not  shown  that  the  at- 
tachments had  been  released  when  the  horses  were  removed.  It 
is  further  alleged  that  Miller  knew  that  he  had  no  cause  of  ac- 
tion against  the  plaintiff;  that  plaintiff  was  not  about  to  remove 
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his  property  out  of  the  state  without  leaving  a  suflBciency  to 
pay  his  debts,  as  was  known  to  Miller;  that  the  attachments- 
were  sued  out  wrongfully  and  maliciously,  for  the  purpose- 
of  injuring  and  harassing  the  plaintiff,  and  that  Wright  knew 
all  these  facts.  The  petition  also  alleged  actual  damages,  and 
claimed  a  recovery  therefor  against  all  the  defendants,  as  well' 
as  for  exemplary  damages  against  Miller  and  Wright.  Wright 
and  his  sureties  filed  a  joint  demurrer  to  the  petition,  and 
Miller  demurred  separately.  Both  demurrers  were  sustained^ 
and  plaintiff  declining  to  amend,  the  suit  was  dismissed. 

We  are  of  opinion  that  there  was  no  error  in  sustaining  the- 
demurrer  of  defendant  Wright  and  his  sureties.  The  writs  of 
attachment  were  valid  and  regular,  and  protected  the  sheriff 
in  making  the  levy.  However  full  his  knowledge  may  have 
been  of  the  insufl&ciency  of  the  cause  of  action,  or  of  the  wrong- 
ful and  malicious  intent  of  Miller  in  suing  out  the  attachments,^^ 
it  was  his  duty  to  make  the  levy.  As  we  construe  the  petition,, 
no  actual  possession  was  taken  of  the  horses  before  plaintiflf 
Rice  removed  them  to  Kansas;  but  the  levy  was  made  under 
article  2293  of  the  Revised  Statutes,  by  an  indorsement  upon 
the  writ  and  notice  to  the  defendant  therein.  The  property,, 
nevertheless,  was  in  the  constructive  possession  of  the  officer- 
by  the  levy  of  the  writ,  and  it  became  his  duty  to  prevent 
their  removal,  and  if  removed  without  his  knowledge,  to  pur- 
sue and  recapture  them.  For  any  loss  that  resulted  to  plain- 
tiff by  the  seizure  of  the  horses  after  he  had  driven  them  off^ 
he  cannot  recover.  This  was  a  lawful  result  from  his  own- 
wrong,  for  which  he  has  no  cause  of  action. 

But  as  to  the  demurrer  of  defendant  Miller,  we  think  th& 
court  was  in  error.  If  the  allegations  of  the  petition  were 
true,  the  attachment  was  both  wrongfully  and  maliciously 
sued  out.  The  effect  of  the  levy,  though  there  was  no  actual, 
seizure  of  the  horses,  was  to  take  them  from  the  control  of  the 
plaintiff,  and  he  is  entitled  to  recover  such  actual  damages  as 
resulted  to  him  by  being  virtually  dispossessed  of  his  property 
during  the  time  the  levy  was  continued  in  force,  provided  he- 
can  show  that  the  writs  were  wrongfully  issued.  If  there  was 
malice  in  issuing  the  process,  he  would  be  entitled  to  recover 
exemplary  damages,  and  these  are  laid  at  a  sufficient  sum  to 
give  the  court  jurisdiction. 

For  the  error  in  sustaining  the  demurrer  of  defendant  Mil- 
ler  and  in  dismissing  the  suit,  the  judgment  is  reversed,  and 
the  cause  remanded. 
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Shebttf  has  NoTHTsa  TO  DO  WITH  Proprtftt  of  process  under  which  he 
nets,  provided  the  court  had  jurisdiction,  and  the  process  is  regular  upon  its 
face:  KmisCon  v.  Little,  30  N.  H.  318;  64  Am.  Dec.  297;  and  aee  Porter  v. 
Pitrdt/,  29  N.  Y.  106;  86  Am.  Dec.  283,  and  note  291;  Wadnoorth  v.  Walli- 
Irr,  45  Iowa,  395;  24  Am.  Rep.  788. 

Exemplary  Damages  can  be  Awarded  oklt  as  a  punishment  when  tho 
injury  inflicted  was  the  result  of  the  fraud,  malice,  gross  negligence,  or  op- 
pression of  the  defendant:  International  etc.  R.  R.  Co.  v.  OarctOf  70  Tex.  207; 
and  see  Irtmn  v.  Yeager,  74  Iowa,  175, 


City  National  Bank  v.  Martin. 

[70  TzxAS,  643.] 

Banks  and  BANKfNO.  —It  is  No  Part  of  Busii^ess  of  Bank  to  Loan 
Monet  for  the  public  or  for  individuals,  and  in  the  absence  of  proof  that 
a  bank  was  engaged  in  such  business,  it  must  be  presumed  that  its  teller, 
in  making  a  loan  of  a  customer's  money,  was  acting  outside  of  the  scope 
of  his  authority  as  agent  of  the  bank,  and  no  liability  attaches  to  the 
bank  for  the  acts  of  its  teller  in  making  the  loan. 

Bank  is  Bound  by  Act  of  its  Teller  in  CoLLEcnNO  a  note  delivered 
to  him  as  agent  of  the  bank  for  collection,  it  being  shown  that  he  had  on 
other  occasions  made  collections  for  the  bank,  and  the  collection  being 
made  within  the  apparent  scope  of  his  authority. 

Knowledge  of  Bank-teller  Relative  to  the  Collection  of  Monet 
aud  the  ownership  of  notes  left  with  him  for  collection  most  be  imputed 
to  the  bank,  and  notice  to  him  is  notice  to  the  bank. 

Bank  having  Held  out  its  Officer  to  the  World  as  Worthy  of  con- 
fidence, it  will  not  be  permitted  to  profit  by  the  frauds  he  may  be  thus 
enabled  to  perpetrate  in  the  apparent  scope  of  his  employment. 

Evidence.  —  If  Objection  to  the  Adiossion  of  Evtdenck  is  not  shown 
by  the  record,  it  must  be  presumed  that  no  objection  was  made. 

Action  against  a  bank  to  i^cover  the  amount  collected  by 
its  teller  on  a  note.     The  facts  appear  in  the  opinion. 

Wray  and  Stanley.,  for  the  appellant. 

Hogsett  and  Greene,  for  the  appellee. 

Maltbie,  p.  J.  John  Nichols  was  the  receiving  and  paying 
teller,  also  a  director  and  vice-president  of  appellant,  the  City 
National  Bank  of  Fort  Worth,  and  died  insolvent  on  the  sev- 
enteenth day  of  August,  1885,  a  defaulter  to  the  bank  in  the 
sum  of  thirty  thousand  dollars.  During  the  year  1884,  and 
up  to  the  time  of  Nichols's  death,  the  appellee,  D.  C.  Mar- 
tin, was  a  customer  of  the  bank,  and  in  the  month  of  Decem- 
ber deposited  with  it  the  sum  of  eighteen  hundred  dollars, 
Nichols  receiving  it  for  the  bank.     At  the  time  of  making 
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this  deposit,  Martin  requested  Nichols  to  assist  him  in  mak- 
ing a  loan  of  this  money.  In  January,  1885,  Martin  called 
at  the  bank,  and  was  informed  by  Nichols,  who  was  then 
occupying  his  place  as  teller,  that  ho  had  loaned  fifteen  hun- 
dred dollars  of  the  money,  and  at  the  same  time  exhibited  to 
Martin  a  note  for  that  amount,  signed  by  Boaz  and  Battle, 
payable  to  John  Nichols  or  order,  at  appellant  bank,  indorsed 
by  Nichols  and  others  in  blank.  Martin  directed  Nichols  to 
hold  it  for  collection,  the  understanding  of  Martin  being  that 
Nichols  was  to  hold  the  note  in  his  capacity  of  agent  of  the 
bank.  On  the  27th  of  June,  Boaz  and  Battle  called  on  Nichols 
at  the  bank  and  gave  him  a  check  on  the  Traders'  National 
Bank,  payable  to  the  order  of  appellant,  for  the  sum  of 
$1,583.50,  in  payment  of  their  note  and  accrued  interest. 
This  check  was  paid  to  the  bank  on  the  29th.  Nichols  re- 
ceived the  check  from  Boaz  and  Battle,  and  delivered  their 
note  to  them.  Nichols  then  made  a  deposit  check  in  his  own 
name  for  the  amount  of  the  check  so  received,  and  caused  the 
same  to  be  entered  on  the  books  of  the  bank  to  his  individual 
credit.  The  bank  never  accounted  to  appellee  for  this  note  or 
the  fifteen  hundred  dollars  that  Nichols  claimed  that  he  had 
advanced  of  appellee's  money  for  the  note.  After  these  tran- 
sactions had  occurred,  appellee,  not  knowing  of  them,  author- 
ized Nichols  to  extend  the  time  of  payment  of  the  note  till  fall, 
upon  payment  of  the  interest.  Soon  after  this  Nichols  repre- 
sented to  appellee  that  he  had  collected  the  interest  and  ex- 
tended the  time  of  the  payment  of  the  note.  Appellee,  upon 
the  strength  of  these  representations,  drew  several  small  drafts 
on  the  bank  for  the  interest  that  he  supposed  had  been  col- 
lected on  the  note,  which  were  paid  by  Nichols  and  suppressed 
without  being  reported  to  the  bank.  No  officer  of  the  bank 
except  Nichols  was  informed  of  any  of  these  matters;  but  ap- 
pellee did  not  discover  that  there  were  irregularities  about  the 
transactions  until  after  the  death  of  Nichols.  Upon  this  state 
of  facts,  the  court  rendered  judgment  in  favor  of  appellee  for 
the  amount  of  the  note  and  interest. 

It  is  no  part  of  the  business  of  a  bank  to  loan  money  for  the 
public  or  for  individuals,  and  in  the  absence  of  proof  that  ap- 
pellant was  engaged  in  such  business,  it  must  be  presumed 
that  Nichols,  in  making  the  loan  of  appellee's  money,  was  act- 
ing outside  of  the  scope  of  his  authority  as  agent  of  the  bank, 
and  no  liability  would  attach  to  the  bank  for  the  acts  of  Nich- 
ols in  making  the  loan.     In  this  case,  the  complaint  is  not  in 
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reference  to  the  making  of  the  loan,  but  that  the  proceeds  of 
the  loan  was  appropriated  by  the  bank  to  its  own  use  after  it 
had  notice  through  Nichols  that  the  money  belonged  to  ap- 
pellee. It  is  insisted,  in  the  first  place,  that  there  is  no  com- 
petent evidence  that  the  note  in  controversy  was  the  property 
of  appellee;  and  in  the  second  place,  it  is  insisted  that  if  the 
note  was  shown  to  belong  to  appellee,  that  there  is  no  evidence 
that  appellant  had  notice  of  this  fact,  and  that  it  had  a  right 
to  apply  the  money  in  its  possession  to  the  credit  of  Nichols 
in  payment  of  his  defalcations.  The  declarations  of  Nichols 
at  the  time  he  exhibited  the  note  to  appellee  were  not  objected 
to,  so  far  as  the  record  shows,  and  it  must  be  considered  by 
this  court  that  no  objection  was  made  in  the  court  below, 
though  it  is  claimed  in  the  brief  of  counsel  that  there  was; 
and  any  objections  that  could  have  been  made  to  the  admis- 
sion of  the  evidence  must  be  held  to  be  waived.  Parties  have 
the  right  to  object  or  not,  as  they  may  see  fit,  to  the  admission 
of  testimony  that  may  be  ofiered  during  the  progress  of  a  trial; 
if  they  fail  to  do  so,  the  testimony  is  to  be  weighed  by  the 
court  or  jury,  and  such  probative  force  should  be  given  to  it 
as  it  may  be  entitled  to.  Any  other  rule  would  lead  to  great 
confusion  and  uncertainty  in  determining  causes  upon  appeal. 

The  question  then  is,  Was  the  evidence  sufficient  to  satisfy 
a  reasonable  mind  that  the  note  was  the  property  of  appellee? 
Nichols  certainly  knew  to  whom  the  note  belonged.  It  was 
payable  to  his  own  order,  and  indorsed  by  himself  in  blank. 
The  declarations  of  Nichols  were  corroborated  by  Boaz  and 
Battle  to  the  extent  that  at  the  time  the  loan  was  made,  Nich- 
ols stated  to  them  that  the  money  belonged  to  an  outside  party; 
so  there  can  be  no  doubt  of  the  sufiiciency  of  the  testimony  on 
that  point.  The  note  about  which  the  declaration  was  made 
then  being  in  the  possession  of  Nichols,  and  payable  to  his 
order,  the  presumption  was,  that  it  belonged  to  him,  and  for 
that  reason  the  declaration  was  against  his  interest  when 
made,  and  he  having  competent  knowledge  of  the  subject, 
and  having  been  shown  to  be  dead,  the  evidence  was  admissi- 
ble on  this  ground:  1  Greenl.  Ev.  198,  sec.  147.  At  the  time 
of  these  declarations,  appellant  had  no  interest  in  the  subject- 
matter,  but  its  claim  attached  long  subsequent  thereto. 

It  clearly  appears,  from  the  testimony,  that  appellee  was  the 
owner  of  the  note,  and  that  he  delivered  it  to  Nichols  as  agent 
of  the  bank  for  collection.  It  was  objected  that  Nichols  had 
no  authority  to  receive  the  note  for  collection  in  behalf  of  the 
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bank,  his  business  as  teller  being  to  receive  and  pay  out  money 
over  the  counter.  Let  it  be  conceded  that  the  duties  of  a  tel- 
ler, by  the  rules  of  banking,  are  thus  limited.  It  was  shown 
that  Nichols,  on  other  occasions,  had  made  collections  for  the 
bank.  But  if  it  had  not  been  shown,  it  is  a  well-acknowledged 
fact  that  the  collection  of  money  for  others  is  a  part  of  the 
regular  business  of  all  banks,  and  when  a  bank  opens  its  doors 
for  business  with  the  public,  and  places  officers  in  charge,  per- 
sons dealing  with  them  in  good  faith,  and  without  any  notice 
of  any  want  of  authority  in  such  officer,  and  the  act  done  is 
in  the  apparent  scope  of  the  officer's  authority,  whether  the 
officer  was  actually  clothed  with  such  authority  or  not,  the 
party  so  dealing  would  be  protected:  Merchants*  Bank  v.  State 
Bank,  10  Wall.  650. 

If  a  bank  does  not  wish  the  public  to  deal  with  any  particu- 
lar one  of  its  officers,  at  the  regular  place  of  business,  in  a 
particular  line  of  that  business,  it  would  be  its  duty  to  so 
notify  the  public  in  some  efifectual  way.  The  public  certainly 
could  not  be  expected  to  know,  without  being  informed,  that 
a  person  that  was  in  the  habit  of  daily  receiving  and  paying 
out  money,  in  sums  great  and  small,  had  no  authority  to  re- 
ceive a  note  for  collection,  or  receive  the  money  for  it  when 
offered  at  the  counter. 

It  may  be  that  no  one  except  the  bill  collector  was  author- 
ized to  make  collections  in  this  bank,  or  to  receive  notes  for 
collection.  Still,  it  would  be  most  unreasonable  that  an 
ignorant  third  party,  who  had  acted  in  good  faith,  should 
suffer  in  consequence  of  this  rule.  At  the-  time  Nichols  re- 
ceived payment  of  the  note  in  controversy,  he  was  acting  for 
appellant,  in  the  apparent  scope  of  his  authority,  and  knew  ta 
an  absolute  certainty  that  the  money  belonged  to  appellee. 
The  knowledge  of  Nichols,  we  think,  under  the  circumstances,^ 
must  be  imputed  to  the  bank;  and,  having  held  him  out  to 
the  world  as  worthy  of  confidence,  it  would  be  monstrous  to 
allow  it  to  profit  by  the  frauds  that  he  was  thus  enabled 
to  perpetrate.  There  is  no  doctrine  of  the  law  better  settled 
than  that  a  corporation  or  other  person  is  liable  for  the  frauds 
of  its  agents,  perpetrated  in  the  scope,  or  apparent  scope,  of 
their  authority.  If  the  bank  had  received  the  money  without 
being  chargeable  with  notice  that  it  belonged  to  appellee,  it 
might  have  been  entitled  to  hold  it;  but  such  is  not  the  case,, 
and  we  think  the  judgment  should  be  affirmed. 
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Acts  and  Deci.abations  or  Cashier  bindiag  on  buxk:  Houghton  y.  First 
Nat.  Bank,  26  Wis.  663;  7  Am.  Rep.  107;  Cocheco  Nat.  Bank  v.  Haskell,  51 
N.  II.  116;  12  Am.  Rep.  67,  and  note  75;  FiaUdll  Sav.  Inst.  v.  Nat.  Bank, 
80  N.  Y.  162;  36  Am.  Rep.  595;  Coraer  v.  Paul,  41  N.  H.  24;  77  Am.  Dec 
753,  and  note  759. 

President  of  Bank  Who  Neootiates  Settleuent  with  Indorsbb  on 
matured  paper  held  by  his  bank  acts  as  the  bank's  agent,  and  whatever  he 
does  within  the  apparent  scope  of  his  authority  to  obtain  the  new  security 
binds  the  bank  which  accepts  and  holds  the  secmity:  Cake  y.  PottnUU  Bank, 
116  Pa.  St.  264;  2  Am.  St.  Rep.  600. 

Bank  is  not  Responsible  for  False  Representations  made  by  a  teller 
to  induce  a  transaction  not  within  the  scope  of  the  corporate  powers  of  the 
bank:  Weckler  v.  First  Nat.  Bank,  42  Md.  581;  20  Am.  Rep.  95;  compare 
Security  Bank  v.  Nat.  Bank,  67  N.  Y.  458;  23  Am.  Rep.  129. 

Notice  to  Aobnt  of  Bank  Intrusted  wrru  Makaoement  of  its  B0.SI- 
NEss,  or  of  a  particular  branch  of  its  business,  is  notice  to  the  bank  in 
transactions  conducted  by  such  agent  acting  for  it  within  the  scope  of  his 
authority,  whether  the  knowledge  of  such  agent  was  acquired  in  the  course 
of  the  particular  transaction,  or  on  some  prior  occasion:  Cragie  y.  Hadley,  99 
N.  Y.  131;  52  Am.  Rep.  9. 
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RoLSETH  V.  Smith. 

L38  Minnesota,  14.J 

Neolioence  —  Plbadikq. — Alleqatio.nt  of  Neolioenos,  as  applied  to 
the  conduct  of  a  party,  is  not  a  mere  conclusion  of  law,  bat  a  state- 
ment of  an  ultimate  fact  properly  pleadable. 

Complaint  in  Action  for  Damages  for  Personal  Injuries,  which  al- 
leges various  things  the  defendant  negligently  and  carelessly  did,  or 
omitted  to  do,  and  causing  the  injuries  complained  of,  is  not  demurrable 
as  not  stating  a  cause  of  action,  unless  the  particular  acts  or  omissions 
complained  of  are  such  that  tliey  could  not  be  negligent  under  any  pos- 
sible state  of  facts  or  circumstances  provable  under  the  allegations  of  the 
complaint. 

Contributory  Negligence  is  Purely  Matter  of  Defense,  which  the 
plaintiff  is  not  bound  to  negative  in  his  complaint. 

To  Constitute  Assumption  or  Risks  by  Servant,  it  is  not  necessarily 
enough  that  he  knew,  or  ought  to  have  known,  the  actual  character  and 
condition  of  the  defective  instrumentalities  furnished  for  his  use;  but 
he  must  also  have  understood,  or,  by  the  exercise  of  ordinary  observa- 
tion, ought  to  have  understood,  the  risks  to  which  he  is  exposed  by  their 
use. 

Contributory  Negligence.  —  Court  cannot  Say,  as  Matter  of  Law, 
that  it  appears  from  the  allegations  of  the  complaint  that  the  plaintiff 
was  guilty  of  contributory  negligence,  or  had  voluntarily  assumed  all 
the  risks  which  concurred  in  causing  his  injury,  unless  these  allegations 
80  clearly  show  that  fact  that  there  could  be  no  reasonable  ground  for 
different  minds  arriving  at  different  conclusions  upon  the  question, 
under  any  possible  evidence  admissible  under  the  pleading. 

Charles  S.  Jelley  and  Eugene  G.  Hay,  for  the  appellant. 

C.  H.  Benton,  for  the  respondents. 

Mitchell,  J.     This  action  is  brought  to  recover  damages 
resulting  from  the  alleged  negligence  of  defendants,  causing 
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injuries  to  the  plaintiff  while  in  their  employment  in  their  saw- 
mill. The  appeal  is  from  an  order  sustaining  a  demurrer  to 
the  complaint,  on  the  ground  that  it  does  not  state  a  cause  of 
action.  The  defendants'  contention  is,  that  the  complaint  is 
insuflicient,  —  1.  Because  it  does  not  allege  anything  that 
amounts  to  negligence  on  part  of  defendants;  and  2.  That 
it  affirmatively  appears  that  plaintiff  himself  was  guilty  of 
contributory  negligence,  or  at  least  voluntarily  assumed,  as 
Incident  to  his  employment,  all  the  risks  of  which  he  now 
complains. 

The  complaint,  although  very  ingeniously  framed,  is  in 
some  respects  so  conspicuous  for  what  it  omits  to  allege,  as 
well  as  for  what  it  does  allege,  as  to  be  suggestive  of  possible 
difficulty  in  establishing  a  cause  of  action  by  the  evidence; 
yet  we  are  of  opinion  that  upon  its  face  it  is  good.  The  ques- 
tion of  negligence  is  one  of  mingled  law  and  fact;  and  hence 
an  allegation  of  negligence  or  carelessness,  as  applied  to  the 
conduct  of  a  party,  is  not  a  mere  conclusion  of  law,  but  a 
ptatement  of  an  ultimate  fact  allowed  to  be  pleaded:  Clark 
v.  Chicago  etc.  Ry  Co.,  28  Minn.  69.  The  complaint  in  this 
case  states  various  things  which  it  alleges  the  defendants 
negligently  and  carelessly  did  or  omitted  to  do,  and  which 
caused  the  injury  complained  of.  Under  this  allegation, 
the  plaintiff  might  prove  any  facts  or  circumstances  not  in- 
consistent with  the  particular  facts  alleged  in  the  complaint, 
which  would  tend  to  prove  this  charge  of  negligence.  Hence 
a  court  could  not,  as  a  matter  of  law,  say  that  the  complaint 
did  not  sufficiently  allege  negligence,  unless  the  particular 
acts  or  omissions  complained  of  are  such  that  they  could  not 
bo  negligent  under  any  possible  state  of  facts  or  circumstances 
provable  under  the  allegations  of  the  complaint.  When  it  is 
considered  that  the  question  whether  a  particular  act  is  or  is 
not  negligent  largely  depends  upon  the  surrounding  circum- 
stances, it  would  be  impossible  to  say,  in  advance  of  the  evi- 
dence, that  the  acts  or  omissions  complained  of  in  this  case 
might  not  have  been  negligent.  Perhaps  a  fair  test  of  the  suf- 
ficieny  of  the  pleading  in  that  regard  is  whether,  under  its  al- 
legations, evidence  might  be  introduced  sufficient  to  establish 
a  cause  of  action.  We  are  inclined  to  think  that  the  learned 
court  may  not,  in  sustaining  the  demurrer,  have  given  duo 
weight  to  the  allegation  that  these  acts  were  negligent,  or  as  to 
what  facts  or  circumstances  might  be  proved  under  it. 

Ab  to  the  question  of  contributory  negligence,  it  must  be 
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borne  in  mind  that  this  is  purely  a  matter  of  defense,  which 
the  plaintiff  is  not  bound  to  negative  in  his  complaint;  also 
that  to  constitute  an  assumption  of  risks  by  a  servant  it  is  not 
necessarily  enough  that  he  knew,  or  ought  to  have  known,  the 
actual  character  and  condition  of  the  defective  instrumen- 
talities furnished  for  his  use,  but  he  must  also  have  under- 
stood, or  by  the  exercise  of  ordinary  observation  ought  to  have 
understood,  the  risks  to  which  he  is  exposed  by  their  use:  Rus- 
sell v.  Minn.  &  St.  Louis  Ry  Co.,  32  Minn.  230.  This  must 
be  determined  from  all  the  facts  and  circumstances  of  the 
case.  Hence  a  court  could  not  say,  as  a  matter  of  law,  from 
the  allegations  of  a  complaint,  that  the  plaintiff  was  guilty  of 
contributory  negligence,  or  had  voluntarily  assumed  all  the 
risks  which  concurred  in  causing  his  injury,  unless  these  al- 
legations so  clearly  show  that  fact  that  there  could  be  no 
reasonable  ground  for  different  minds  arriving  at  different 
conclusions  upon  the  question,  under  any  possible  evidence 
admissible  under  the  pleading. 

While  we  think  it  affirmatively  appears  from  the  complaint 
that  this  was  not  a  case  of  a  master  directing  a  servant  under 
a  pressing  emergency,  to  engage  in  some  extra-hazardous  work 
outside  of  that  which  he  had  contracted  to  perform,  but  a 
voluntary  change  of  work  oti  part  of  the  latter,  yet  we  think 
the  complaint  does  not  affirmatively  show  any  such  conclusive 
state  of  facts  as  that  supposed.  We  are  therefore  of  opinion 
that  the  demurrer  should  have  been  overruled,  and  the  de- 
fendants allowed  to  answer. 

Order  reversed. 


Neglioencb  13  Ordinabilt  QrrESTiON  roB  JtrBT,  but  when  the  facta  are 
uucontroverted,  their  legal  effect  i3  for  the  court:  Delaware  etc.  R.  R.  Co.  v. 
Cadow,  120  Pa.  St.  559;  6  Am.  St.  Rep.  730,  and  note  732;  Wihon  v.  ioww- 
ville  etc.  R.  R.  Co.,  85  Ala.  269;  Chatham  v.  Jones,  69  Tex.  744. 

Sufficiency  of  Complaint  Alleging  Negligence:  O'Connor  v.  Railroad 
Co.,  94  Mo.  150;  4  Am.  St.  Rep.  364;  Hammond  v.  Schweitzer,  112  Ind.  246; 
Georgia  Pac.  R.  R.  v.  Propst,  85  Ala.  203;  Railroad  Co.  v.  Barman,  83  Va. 
653. 

CoNTRiBUTOBY  NEGLIGENCE  13  MATTER  OF  DEFENSE,  and  the  burden  of 
proving  it  rests  upon  the  defendant:  Little  Rock  etc.  R.  R.  Co.  v.  Leverett,  48 
Ark.  333;  3  Am.  St.  Rep.  230,  and  see  note  240;  Little  Rock  etc.  R.  R.  Co.  v. 
Eubanks,  48  Ark.  460;  3  Am.  St.  Rep.  245;  Bogenschutz  v.  SmUh,  84  Ky.  330. 

Assumption  by  Servant  of  Risks  Incident  to  Employment:  Wood- 
ward V.  Shumpp,  120  Pa.  St.  458;  6  Am.  St.  Rep.  716,  and  cases  collected  in 
note  719;  N^ew  York  etc.  R.  R.  Co.  v.  Lyons,  119  Pa.  St.  324;  CrisweU  v.  Rail- 
waif  Co.,  30  W.  Va.  798;  Graver  v.  ClirisUan,  36  Minn.  413;   LouiaviUe  etc 
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R.  R.  Co.  V.  Oovxr,  85  Tenn.  465.  The  servant  is  not  bound,  in  all  cases,  to 
inform  himself  as  to  the  safety  of  the  premises  or  material  to  be  used,  as  the 
masLer  may  have  superior  means  of  knowledge,  and  the  circumstances  may 
authorize  the  servant  to  rely  upon  him  because  of  want  of  equal  opportunity: 
BogenaeJiuU  v.  Smith,  84  Ky.  330. 


MoKlNNEY    V.    HaRVIB. 

188  Minnesota,  18.J 

Vespor  and  Pcrchasbr  —  EviDENO*.  —  Instrumknt  Sbt  Pobth  in  Com- 
plaint, AcKNOWLKDOiNa  the  receipt  of  a  sum  of  money  in  part  payment 
of  a  certain  described  lot,  is  not  a  contract  for  the  sale  or  purchase  of 
land,  but  a  receipt  only,  subject  to  be  explained  and  snpplementfHl  by 
evidence  aliunde. 

Vendor  and  Purchaser  —  Reoovert  Back  of  PDacHA;jc- money  Paju 
BY  Purchaser.  —  Purchaser  of  land  under  a  parol  contract  for  the  sale 
thereof,  who  repudiates  the  contract,  and  refuses  to  fulfill,  is  not  enti- 
tled to  recover  an  installment  of  purchase-money  previously  paid  by 
him,  if  the  vendor  is  willing,  and  offers  to  perform  on  his  part,  notwith- 
standing the  contract  is  within  the  statute  of  frauds. 

Action  to  recover  back  money  paid  on  a  contract  for  the 
sale  of  land.     The  facta  appear  in  the  opinion. 

D^Autremont  and  Cheeseman,  for  the  appellants. 

White,  Shannon,  and  Reynolds,  for  the  respondent. 

Vanderburgh,  J.  The  receipt  set  forth  in  the  complaint  a.^ 
follows:  "  Received  of  F.  W,  McKinney  one  hundred  dollars 
in  part  payment  of  lot  seventy-six  (76),  block  thirty-two  (32), 
Duluth,  Minn.,  third  division,"  —  and  signed  by  defendant, 
was  open  to  explanation,  and  the  defendant  was  properly  per- 
mitted to  show  the  transactions  connected  with  it,  and  that  in 
the  matter  of  the  purchase  of  the  lot  the  plaintiffs  were  act- 
ing as  the  agents  of  a  third  party,  and  paid  the  money  for 
him.  It  is  not  a  contract  for  the  sale  or  purchase  of  land,  and 
it  is  subject  to  be  explained  and  supplemented  by  evidence 
aliunde.  It  is  simply  evidence  of  the  payment  of  the  sum  of 
money  specified  for  the  particular  object  named:  Eighmie  v. 
Taylor,  98  N.  Y.  288,  295;  Filkins  v.  Whyland,  24  Id.  338; 
Ryan  v.  Ward,  48  Id.  204;  8  Am.  Rep.  639;  Barickman  v. 
KuykendaU,  6  Blackf.  21,  24. 

The  evidence  in  the  case  tended  to  show  that  plaintififs  were 
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real  estate  brokers  at  Duluth,  and  on  or  about  the  eighteenth 
day  of  June,  1886,  applied  to  appellant  to  purchase  the  lot  in 
question,  obtained  his  terms,  and  agreed  by  parol  to  take  the 
lot  at  the  price  named  by  him,  and  paid  him  one  hundred 
dollars,  and  took  the  receipt  referred  to;  that  this  was  done  in 
contemplation  of  the  purchase  of  the  lot  by  a  customer  pro- 
cured by  them,  one  Chapman,  with  whom  they  had  previously 
conferred,  and  who  was  expected  to  purchase  it.  Soon  after, 
the  parties  were  brought  together,  and  it  was  mutually  under- 
stood that  the  negotiations  for  the  purchase  were  made  for 
Chapman,  who  agreed  to  take  the  lot,  and  pay  the  price  indi- 
cated. Afterwards,  on  or  about  July  15,  1886,  plaintiffs  pre- 
pared a  deed  in  due  form  running  to  Chapman,  and,  at  their 
instance,  it  was  executed  by  defendant  to  be  delivered  to  him, 
and  left  with  them.  Chapman  subsequently  refused  abso- 
lutely to  take  the  deed,  and  complete  the  purchase,  though  he 
made  no  objection  to  the  title.  Defendant's  evidence  also 
tends  to  show  that  he  subsequently  applied  to  the  plaintiffs, 
and  that  they  refused  to  take  the  lot,  and  referred  defendant 
to  Chapman.  There  is  no  evidence  that  Chapman  at  any 
time  afterwards  offered  or  was  willing  to  pay  for  the  property, 
and  fulfill  the  agreement;  on  the  contrary,  he  finally  aban- 
doned and  repudiated  it  altogether;  and  it  also  expressly 
appears  by  the  testimony  of  the  plaintiff  McKinney,  who 
attended  to  the  matter  exclusively,  that  he  never  asked  for  a 
deed  for  himself,  or  offered  to  pay  the  purchase-money;  and 
it  does  not  appear  that,  after  he  disclosed  that  the  purchase 
was  made  for  Chapman,  he  made  any  claim  that  it  was  made 
for  himself.  The  evidence  also  shows  that  plaintiffs,  after 
Chapman  refused  the  deed,  sued  him  for  their  fees  and  ex- 
penses, including  the  one  hundred  dollars  in  question,  which 
they  alleged  was  advanced  and  expended  by  them  for  him  as 
his  agents  in  the  premises,  and  recovered  judgment  therefor. 
Upon  this  evidence  the  jury  were  entitled  to  find  that  the 
plaintiffs  were  the  agents  of  Chapman  in  the  negotiations, 
and  that  the  defendant  was  fully  warranted  in  treating  the 
latter  as  the  principal  in  the  transaction.  The  instructions 
upon  this  subject  given  by  the  court,  as  applied  to  the  evi- 
dence, were  substantially  correct. 

The  following  request  of  plaintiffs  was  refused:  "That  the 
defendant  putting  it  out  of  his  power  to  convey  the  lot  to  Mc- 
Kinney by  a  sale  of  the  same  to  the  church  society,  McKin- 
ney may  treat  the  contract  as  rescinded,  and  recover  back  the 
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money  paid  as  part  consideration."  But  if,  as  the  jury  might 
find,  and  doubtless  did  find,  McKinney  w.is  merely  a  broker 
negotiating  for  Chapman,  whom  he  put  forward  as  the  pur- 
chaser, ho  has  no  right  now  to  change  his  position,  and  claim 
the  benefit  of  the  alleged  contract  for  himself.  But  this  in- 
struction was  improper  for  another  reason.  The  jury  might 
find,  upon  the  evidence,  not  onl}'  that  defendant  was  not  in 
default,  and  that  Chapman  was,  and  had  forfeited  all  his 
rights  under  the  alleged  contract,  and  to  recover  any  moneys 
paid  thereunder,  but  there  is  evidence  tending  to  show,  also, 
a  refusal  on  the  part  of  the  plaintiffs  to  take  the  property 
themselves.  The  defendant  testifies,  and  it  is  not  contra- 
dicted: "I  went  to  plaintiff's  office  four  or  five  times  to  see 
what  he  was  going  to  do  about  it."  And  after  Chapman  re- 
fused to  take  the  lot,  he  says:  "  I  went  to  plaintiff  and  asked 
him  if  he  was  going  to  take  that  lot.  He  said:  *  No;  I  have 
nothing  to  do  with  it.  Go  to  Chapman.'  This  was  three 
weeks  after  I  had  signed  that  deed.  McKinney  requested  me 
to  sign  the  deed  at  the  time.  I  went  then  to  close  it  up.  I 
signed  it  at  his  request."  And  there  was  no  subsequent  offer 
or  demand  by  the  plaintiffs.  It  is  true  that,  in  October  fol- 
lowing, the  defendant  sold  and  conveyed  the  lot  to  a  third 
party;  but  as  he  had  given  both  principal  and  agent  ample 
opportunity  to  take  it  under  the  agreement,  and,  as  the  evi- 
dence tends  to  show,  both  had  notified  them  of  their  refusal, 
and  the  contract  had  been  repudiated  by  them,  he  had  done 
all  that  was  reasonably  necessary  for  his  own  protection.  He 
was  not  obliged  to  hold  the  property  always,  but  might,  as  he 
did,  dispose  of  it  after  a  reasonable  time. 

It  is  not  material  that  the  contract  was  by  parol,  and  within 
the  statute  of  frauds.  The  purchaser  cannot  recover  moneys 
paid  under  it  if  (he  defendant  was  not  in  default.  It  was  not 
his  fault  that  it  was  not  fulfilled,  but  wholly  that  of  Chapman 
And  the  plaintiff.  Under  such  circumstances  the  installment 
ought  not,  ex  aequo  et  bono,  to  be  recovered  back:  Plummer  v. 
Bucknam,  55  Me.  105;  Grayy.  Gray,  2  J.  J.  Marsh.  21;  Cough- 
lin  V.  Knowles,  7  Met.  57,  62;  39  Am.  Dec.  759;  Sennett  v. 
Shehan,  27  Minn.  328;  Ketchum  v.  Evertscnij  13  Johns.  359, 
365;  7  Am.  Dec.  384. 

The  affidavits  disclosing  the  statements  and  admissions  of 
&  juror  subsequent  to  the  trial,  and  showing  prejudice  on  his 
part,  cannot  be  considered. 

Judgment  affirmed. 
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Action  will  not  Lie  to  Recover  Consideration  Paid  upon  Oral 
Agreement  for  the  purchase  of  lands,  if  the  vendor  is  willing  to  fulfill: 
Oalvxiyv.  Shields,  66  Mo.  313;  27  Am.  Rep.  351;  Day  v.  Wilson,  83  Ind.  463; 
43  Am.  Rep,  76;  compare  i?owi  v.  Smith,  61  Mich.  543;  1  Am.  St.  Rep.  619. 

Contract  for  Sale  of  Land  must  Bind  Both  Parties,  or  it  can  bind 
neither:  Atlee  v.  Bartholomew,  69  Wis.  43;  5  Am.  St.  Rep.  103;  and  see 
Coleman  v.  Applegarth,  68  Md.  21;  6  Am.  St.  Rep.  417. 
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[88  Minnesota,  85.J 

Statutes.  —  Where  Legislature  of  One  State  Adopts  Statute  of 
Another  State,  the  construction  of  which  has  been  judicially  deter- 
mined in  the  latter,  a  presumption  arises,  to  be  considered  in  connection 
with  other  principles  of  construction,  that  the  legislature  intended  to 
adopt  the  statute  with  that  settled  construction. 

Banks  and  Banking.  —  Minnesota  Act  of  1881,  prohibiting  any  banking 
corporation  created  under  the  laws  of  that  state  from  making  loans  or 
discounts  on  the  security  of  the  shares  of  its  own  capital  stock,  is 
effectual  to  prevent  such  corporation  from  having  a  lien  upon  the  stock, 
as  security  for  such  a  loan  or  discount  made  subsequent  to  that  enact- 
ment, notwithstanding  a  by-law  of  the  corporation  adopted  prior  to  that 
statute  had  provided  for  such  a  lien. 

Although  Shares  of  Stock  in  Banking  Corporation  are  by  Statute 
Made  Transferable  only  on  the  books  of  the  bank,  yet  as  between  the 
immediate  parties  an  assignment  without  such  transfer  is  effectual,  and 
will  be  recognized  and  enforced,  at  least  in  equity,  as  against  all  parties 
not  showing  a  superior  right. 

Assignment  by  Stockholder  of  Shares  of  Bank  Stock,  made  for  the 
purpose  of  collateral  security,  and  although  made  without  a  transfer  on 
the  books  of  the  bank,  as  required,  is  eff'ectual  as  against  the  bank, 
asserting  a  lien  for  a  debt  of  the  stockholder,  contrary  to  the  provisions 
of  statute;  and  the  refusal  of  the  bank,  because  of  such  asserted  lien, 
to  make  the  proper  transfer  on  its  books,  subjects  it  to  liability  to  the 
assignee  in  an  action  for  damages  as  for  the  conversion  of  the  stock. 

Attachment  of  Shares  of  Bank  Stock  by  Bank,  after  notice  of  an 
assignment  of  the  shares,  made  without  a  transfer  on  the  books  of  the 
bank,  is  ineffectual  to  defeat  the  prior  right  of  the  assignee. 

Smith  and  Reed,  for  the  appellant. 

Woods,  Halm,  and  Kingman,  for  the  respondent. 

Dickinson,  J.  The  defendant,  a  banking  corporation  created 
under  the  laws  of  this  state,  adopted  a  by-law  in  1872,  cm- 
bracing  the  provisions  that  no  transfer  of  the  stock  should  be 
made,  without  the  consent  of  the  directors,  l;y  any  stock- 
holder who  should  be  liable  to  the  bank,  either  as  principal 
debtor,  or  otherwise,  and  that  stock  should  be  assignable  only 
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on  the  books  of  the  bank.  In  1884,  the  defendant  bank 
issued  to  one  Kelley  stock  certificates,  which  bore  upon  their 
face  the  statement  that  the  stock  was  transferable  only  on  the 
books  of  the  bank,  and  that  it  was  not  transferable  by  any 
stockholder  liable  to  the  bank  as  principal  debtor,  or  other- 
wise, without  consent  of  the  board  of  directors.  In  1886, 
Kelley,  who  was  then  indebted  to  the  defendant  bank,  with- 
out the  consent  of  the  defendant's  directors,  assigned  and 
delivered  to  the  plaintiflf  his  stock  certificates  as  security  for 
a  debt  then  contracted.  This  debt  being  still  unpaid,  the 
plaintiff  notified  the  defendant  of  the  indebtedness  and  as- 
signment. After  this  the  defendant,  in  an  action  against 
Kelley  upon  his  indebtedness,  attached  the  interest  of  Kelley 
in  this  stock;  after  which  the  plaintiff,  producing  to  the 
defendant  and  offering  to  surrender  the  stock  certificates, 
demanded  that  the  proper  transfer  be  made  on  the  books  of 
the  bank,  which  was  refused.  This  action  was  then  com- 
menced to  recover  the  value  of  the  stock. 

The  defendant  asserts  a  lien  upon  the  stock  for  the  indebt- 
edness of  Kelley,  and  claims  that  whatever  rights  the  plaintiff 
acquired  by  the  assignment  or  pledge  were  subject  to  that 
lien.  It  is  asserted  that  the  by-law,  in  terms  charging  the 
stock  with  a  lien  in  such  cases,  was  authorized  by  the  statute 
in  force  at  the  time  the  by-law  was  adopted.  This  law  (Gen. 
Stats.  1878,  c.  33,  sec.  14)  was  as  follows:  "The  shares  in  such 
bank  are  personal  property,  and  transferable  on  the  books  of 
the  bank  in  such  manner  as  may  be  agreed  upon  in  the  arti- 
cles organizing  such  bank,  or  prescribed  in  its  by-laws;  and 
every  person  becoming  a  stockholder  therein  shall,  in  propor- 
tion to  his  interest,  succeed  to  all  the  rights  and  be  subject  to 
all  the  liabilities  of  prior  stockholders."  In  view  of  the  con- 
struction and  effect  which  must  be  given  to  a  later  enactment 
(Laws  1881,  c.  77),  which  was  passed  before  the  issuing  of 
this  stock  to  Kelley,  we  deem  it  unnecessary  to  determine 
what,  independently  of  this  later  act,  might  have  been  the 
force  of  the  earlier  statute,  and  of  the  by-law  referred  to. 

By  the  act  of  1881,  a  new  section  was  added  to  tho  prior 
banking  law,  designated  section  48,  which  is:  "  No  association 
bhall  make  any  loan  or  discount  on  the  security  of  the  shares 
of  its  own  capital  stock,  nor  be  the  purchaser  or  holder  of  any 
such  shares,  unless  such  security  or  purcbaEe  shall  be  neces- 
sary to  prevent  loss  upon  a  debt  previously  contracted  in  good 
£aith;    and   stock   so   purchased   or   acquired    shall,   within 
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BIX  (6)  months  from  the  time  of  its  purchase,  be  sold  or 
disposed  of  at  public  or  private  sale."  This  is  an  exact  tran- 
script from  section  85  of  the  national  banking  act  of  June  3, 
1864  (13  U.  S.  Stats,  at  Large,  110;  U.  S.  R.  S.,  sec.  5201), 
and  was  undoubtedly  intended  to  be,  as  it  is,  a  copy  of  that 
part  of  the  congressional  act.  More  than  ten  years  before  we 
thus  incorporated  this  provision  in  our  statute,  the  federal 
statute  had.  been  authoritatively  construed  by  the  supreme 
court  of  the  United  States  in  Bank  v.  Lanier,  11  Wall.  369. 
It  was  there  held  that  a  pledge  of  stock  to  a  bank  by  a  stock- 
holder as  security  for  obligations  in  the  nature  of  a  debt  was 
a  violation  of  the  thirty-fifth  section  of  the  act  of  1864.  It 
was  also  considered  by  the  court  that  the  claim  of  the  bank 
of  a  lien  upon  the  stock,  apart  from  any  special  agreement, 
was  also  opposed  to  the  law  of  1864,  although  a  by-law,  au- 
thorized by  the  act  of  1863,  under  which  the  bank  had  been 
organized  (but  which  was  repealed  by  the  act  of  1864),  pro- 
vided for  such  a  lien.  Again,  in  1873,  in  Bullard  v.  Bank,  18 
Id.  589,  it  was  decided,  following  Bank  v.  Lanier,  supra,  that  a 
national  bank  organized  under  the  act  of  1864  could  not  ac- 
quire a  valid  lien  upon  the  shares  of  its  stockholders  for 
money  loaned,  even  by  express  provision  therefor  in  its  arti- 
cles of  association  and  its  by-laws.  This,  as  the  opinion 
shows,  was  deemed  to  be  within  the  prohibition  of  the  thirty- 
fifth  section  of  the  act.  In  1871  and  1874,  the  courts  of  New 
York,  Maine,  and  Kentucky  were  called  upon  to  follow  these 
decisions  of  the  supreme  court  of  the  United  States  as  to  the 
effect  of  section  35  of  the  act  of  1864:  Conklin  v.  Second  Nat. 
Bank,  45  N.  Y.  655;  Hagar  v.  Union  Nat.  Bank,  63  Me.  509; 
Second  Nat.  Bank  v.  Nat.  State  Bank,  10  Bush,  367.  It  is 
further  to  be  noted  that  section  12  of  the  congressional  act  of 
1864  contains,  in  substance,  the  same  provisions  as  section  14 
of  our  general  statutes  above  cited,  and  upon  which  the 
defendant  places  some  reliance. 

It  is  a  well-recognized  principle  that,  where  a  statute,  the 
construction  of  which  has  been  judicially  determined,  has 
been  adopted  into  the  statute  law  of  another  state,  a  presump- 
tion arises,  which,  however,  should  be  considered  in  connec- 
tion with  other  principles  of  construction,  that  the  legislature 
adopted  the  statute  with  that  settled  construction:  In  re  St. 
Paul  &  N.  P.  R'y  Co.,  37  Minn.  164;  Cooley's  Constitutional 
Limitations,  52,  and  cases  cited.  There  is  no  reason  in  the 
circumstances  of  this  case  to  oppose  the  applicability  of  this 
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rule  of  construction,  or  to  weaken  its  force.  But  even  without 
regard  to  this,  it  seems  to  us  impossible  to  place  any  other 
construction  upon  the  act  of  1881  than  that  which  gives  to  it 
the  effect  of  prohibiting  a  bank  from  loaning  money  to  a  stock- 
holder upon  the  security  of  its  own  capital  stock.  To  make 
such  a  loan,  upon  an  express  agreement  that  the  stock  should 
be  held  as  security,  would  be  plainly  opposed  to  the  statute. 
In  the  absence  of  such  a  special  agreement,  it  would  be 
equally  opposed  to  the  letter  and  spirit  of  the  act  that  the 
bank  should  have  a  lien  upon  the  stock,  as  security  for  such  a 
loan,  by  force  of  any  by-law  adopted  by  it,  or  by  legal  impli- 
cation. 

It  was  within  the  power  of  the  legislature,  by  general  law, 
to  declare  such  a  prohibition,  which  should  be  effectual  as  to 
future  transactions,  notwithstanding  any  regulation  or  by-law 
of  the  corporation  to  the  contrary.  The  matter  in  question  is  one 
of  public  concern,  affecting  the  permanent  solvency  of  bank- 
ing corporations,  created  as  well  to  subserve  public  interests 
as  for  the  benefit  of  the  members  {Bank  v.  Lanier,  supra);  and 
the  manner  in  which  they  may  conduct  their  business  is  not 
beyond  such  legislative  control  as  may  be  necessary  for  the 
protection  of  the  public.  The  by-law  alone  was  ineffectual  to 
oppose  proper  legislative  control,  by  general  law,  and  as  to  fu- 
ture transactions.  To  justify  construing  a  statute  for  the  crea- 
tion of  corporations  as  authorizing  the  adoption  of  by-laws  of 
such  a  nature  as  to  place  the  control  of  matters  of  public  con- 
cern wholly  within  the  power  of  the  corporation,  and  exclud- 
ing the  future  exercise  of  ordinary  legislative  functions,  would 
at  least  require  language  admitting  of  no  other  reasonable 
meaning.  The  provision  in  section  14  of  the  statute  above 
recited,  authorizing  corporations  to  prescribe  by  by-law  the 
manner  of  transferring  stock,  does  not  involve  any  such  bar- 
gaining away,  or  self-deprivation  of  legislative  authority. 

The  assignment  to  the  plaintiff,  without  a  transfer  on  the 
books  of  the  bank,  did  not  constitute  a  complete  transfer  in 
merely  legal  contemplation,  so  as  to  effect  an  actual  substitu- 
tion of  share-holders  binding  upon  the  corporation.  But,  as 
between  the  immediate  parties  to  the  transaction,  the  assign- 
ment was  effectual,  and  would  be  recognized  and  enforced, 
at  least  in  equity,  as  against  all  parties  not  showing  a  superior 
right:  Baldwin  v.  Canjield,  26  Minn.  43;  Black  v.  Zacharic,  3 
How.  483,  513;  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24; 
Dickinson  v.  Central  Nat.  Bank,  129  Mass.  279;  37  Am.  Rep. 
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351;  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  Y.  365;  32  Am.  Rep. 
315.  The  asserted  lien  of  the  defendant  upon  the  stock,  being 
illegal,  did  not  oppose  the  acquisition  by  the  plaintiff  of  the. 
rights  here  asserted. 

The  prior  claim  of  the  plaintifiF  must  be  allowed  to  prevailf 
over  the  attachment  of  the  defendant,  the  latter  having  actual 
notice  of  the  facts:  1  Morawetz  on  Corporations,  2d  ed.,  sees. 
196-199,  and  cases  cited;  Jones  on  Pledges,  179.  What  would 
be  the  result  if  there  had  been  no  such  notice,  it  is  unneces-^ 
ary  to  consider. 

Although  the  assignment  to  the  plaintiflf  was  for  the  purpose^ 
of  collateral  security,  the  plaintiff  was  entitled  to  have  the 
same  entered  on  the  books  of  the  bank:  Cook  on  Stocks,  Bec> 
466,  and  cases  cited;  Colebrooke  on  Collateral  Securities,  sec. 
273. 

The  refusal  of  the  defendant  to  make  the  proper  entry  on  Ha- 
books,  upon  an  unjustifiable  assertion  of  a  superior  lien  upon 
the  stock  in  its  own  favor,  subjected  it  to  liability  in  an  action 
for  damages,  and  under  such  circumstances  the  value  of  the 
stock  affords  the  measure  of  the  recovery :  1  Morawetz  on  Cor- 
porations, sec.  217;  Cook  on  Stocks,  sees.  576,  581;  Kortright  v. 
Buffalo  Commercial  Bank,  20  Wend.  91;  22  Id.  348;  34  Am.  Dec. 
317;  Blanchardv.  Dedham  Gas  Light  Co.,  12  Gray,  213;  Sargent 
v.  Franklin  Ins.  Co.,  8  Pick.  90;  19  Am.  Dec.  306;  Wyman  v. 
Am.  Powder  Co.,  8  Gush.  168;  Pinkerton  v.  Manchester  &  L. 
Railroad,  42  N.  H.  424;  German  Union  Building  Ass^ny.  Send- 
meyer,  50  Pa.  St.  67;  Baltimore  etc.  Wy  Co.  v.  Sewell,  35  Md. 
238;  6  Am.  Rep.  402;  Bank  of  America  v.  McNeil,  10  Bush,  54; 
McMurrich  v.  Bond  Head  Harbor  Co.,  9  U.  C.  Q.  B.  333.  See 
also  Baker  v.  Marshall,  15  Minn.  136,  177. 

The  rights  of  the  plaintiff  in  making  the  pledged  securities 
available  were  not  confined  to  a  sale  of  the  stock,  encumbered 
as  it  was  by  the  refusal  of  the  bank  to  complete  the  transfer 
to  the  plaintiff. 

Judgment  affirmed. 


When  Statute  has  Received  Known  and  Authorttativb  Judicial 
CSONSTEUOTION,  and  is  substantially  re-enacted,  the  legislature  is  presumed 
to  adopt  such  construction:  Woolsey  v.  Cade,  54  Ala.  378;  25  Am.  Rep. 
711. 

Leoal  Tttle  to  Shares  of  C!orporate  Stock,  Assiqnablb  onlt  on 
Books  of  Cokforation,  does  not  pass  by  an  assignment  of  the  shares  which 
is  neither  made  nor  recorded  on  the  books  of  the  corporation:  LippUl  v.  Am. 
Wood  Paper  Co.,  15  R.  I.  141;  2  Am.  St.  Rep.  886,  and  note  891.     But  na 
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record  is  raquired  to  perfect  the  transfer  of  stock,  nnless  so  provided  by  the 
ahartcr  or  by-laws  of  the  corporation:  Saylea  v.  Bates,  15  R.  I.  342. 

Attachment  of  Stock  wrrHonT  Noticb  of  Assignment  Takes  Prsos* 
DKNCR  THEREOVER,  when  the  assignment  is  not  perfected  on  the  books  of  the 
corporation :  Fort  Madison  Lumber  Co.  v.  Batavian  Bank,  71  Iowa,  270;  60 
Am.  Rep.  789;  Young  v.  South  Tredegar  Iron  Co.,  85  Tenn.  189;  4  Am.  St 
Rep.  752. 


Sawyer  v.  Minneapolis  and  St.  Louis  R'y  Co. 

rss  Minnesota,  108.1 
Railroads  —  Non-liabilitt  for  Injury  to  Emplotxk  of  Anothkb  Com- 
pany. —  The  plaintiff  was  injured  by  reason  of  a  defect  in  one  of  the  de- 
fendants freight-cars,  but  at  the  time  of  the  injury  was  not  in  the 
defendant's  service,  but  in  that  of  another  company  then  using  the  car 
in  its  own  business.  The  car  had  been  sent  over  the  road  of  the  latter 
company,  which  connects  with  that  of  the  defendant,  consigned  to  a 
point  in  another  state;  but  on  its  return  it  was  transferred  beyond  the 
point  of  junction  at  which  it  should  have  been  returned  to  the  defendant, 
and  was  loaded  with  freight  consigned  to  a  distant  point  on  such  connect- 
ing road.  The  plaintiff  was  injured  while  attempting  to  ascend  the  lad- 
der of  the  car,  a  round  of  which  was  defectively  attached.  Under  this 
state  of  facts,  the  defendant  owed  the  plaintiff  no  duty  in  respect  to  the 
condition  of  the  car  growing  out  of  contract,  or  otherwise,  and  could  not 
be  held  liable  in  this  action  for  the  injury  so  sustained  by  the  plaintiff!. 

Action  for  the  recovery  of  damages  for  injuries  sustained  by 
reason  of  a  defect  in  one  of  the  defendant's  freight-cars.  The 
facts  appear  in  the  opinion.  The  plaintiflf  appealed  from  an 
order  granting  a  new  trial. 

Luak  and  Bunn,  for  the  appellant. 

B.  S.  Lewis,  for  the  respondent. 

Vanderburgh,  J.  One  of  defendant's  cars  was  loaded  with 
plaster  at  Fort  Dodge,  Iowa,  and  transported  over  its  line  to 
Waseca,  in  this  state,  a  point  of  junction  with  the  Winona  and 
St.  Peter  railroad.  It  was  consigned  to  Alma  Centre,  in  Wis- 
consin, a  station  on  the  Green  Bay  railroad,  and  was  there- 
upon transferred  and  taken  over  the  two  last-named  roads  to 
its  place  of  destination.  On  its  return  trip  it  was  reloaded 
with  freight  (emigrant  movables),  and  consigned  to  Huron, 
Dakota,  over  the  Winona  and  St.  Peter  railroad  and  Chicago 
and  Northwestern  road.  The  car  was  sent  out  from  Waseca, 
March  15,  1886,  and  passed  through  the  same  place  on  its  re- 
turn, April  8th.  Huron  is  260  miles  west  of  Waseca.  The 
car  arrived  at  Tracy,  a  point  on  the  Winona  and  St.  Peter  road, 
135  miles  west  of  Waseca,  on  the  evening  of  the  last-named 
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day.  Winona,  Waseca,  and  Tracy  are  division  stations,  where 
trains  are  made  up,  and  cars  inspected,  and  repairs  made.  A 
new  train  was  made  up  at  Tracy  for  Huron,  including  the  car 
in  question,  and  the  same  evening  the  plaintiff,  a  brakeman 
in  the  employ  of  the  Chicago  and  Northwestern  Railroad  Com- 
pany, was  injured  whiie  attempting  to  ascend  the  ladder  of 
the  car.  As  he  took  hold  of  the  second  round,  it  pulled  off, 
and  he  was  thrown  between  the  cars  and  seriously  hurt.  The 
car  was  repaired  and  returned  empty,  billed  from  "  Huron  to 
Winona,"  but  stopped  at  Waseca  on  April  13th,  and  was  then 
returned  to  the  defendant.  The  evidence  tends  to  prove  that 
the  round  which  broke  loose  had  not  been  eecurely  or  properly 
attached  to  the  body  of  the  car,  and  that  apparently  when  re- 
paired, it  had  been  fastened  with  a  screw,  which  was  fixed  in 
or  beside  a  piece  of  wood,  which  in  process  of  time  ceased  to 
hold  it  firmly,  and  the  ladder  had  become  unsafe. 

At  the  time  of  the  accident,  it  is  clear  that  the  car  was  not 
in  the  service  of  the  defendant.  There  is  no  evidence  that  its 
use  beyond  and  west  of  Waseca  was  authorized  by  defendant. 
And  though  railway  companies,  for  convenience  or  by  reason 
of  the  urgency  of  their  business,  not  unfrequently  make  such 
use  of  foreign  cars,  or  cars  from  connecting  lines  belonging  to 
other  companies,  when  they  get  possession  of  them,  yet  the 
evidence  fails  to  show  any  general  custom  from  which  an  au- 
thority can  be  implied  to  retain  or  divert  such  cars  to  a  special 
or  general  use  in  their  own  business,  further  than  is  necessary 
or  proper  on  their  return  to  the  place  or  point  of  junction 
whence  they  may  have  been  taken.  The  evidence  shows  that 
while,  from  the  nature  of  the  case,  it  is  difficult  to  prevent 
such  use  of  cars,  yet  that  the  owners  object  to  it,  and  that  it  is 
considered  "  an  abuse  of  a  car  "  to  retain  it  and  use  it  in  the 
business  of  the  bailee  on  its  own  lines  further  than  is  rea- 
sonably necessary  in  returning  it.  If  the  defendant  had  sea- 
sonably regained  control  of  the  car,  it  may  be  presumed  that 
it  would  have  inspected  and  repaired  the  same  in  due  course. 
It  is  evident  that  its  liability  could  not  continue  indefinitely 
for  defects  which  might  be  developed  from  the  faulty  con- 
struction of  cars  kept  out  of  its  use. 

At  the  time  of  the  accident,  the  car  was  under  the  manage- 
ment and  control  of  the  company  operating  it,  and  not  of  the 
defendant.  It  did  not  come  to  the  hands  of  the  plaintiff 
through  the  agency  or  by  the  authority  of  the  defendant,  and 
there  is  no  privity  between   them.     It  owed  him  no  duty 
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growing  out  of  contract,  and  was  not  bound  to  furnish  him 
safe  instrumentalities.  As  to  the  defendant,  the  plaintiff  was 
a  mere  stranger:  Winterbottom  v.  Wright^  10  Mees.  <fe  W.  109; 
Loop  V.  Litchfield,  42  N.  Y.  351,  358;  1  Am.  Rep.  543;  Thomp- 
son on  Negligence,  227,  237. 

There  is  a  class  of  actions  in  tort  which  are  maintained  on 
the  ground  that  the  wrongful  acts  or  omissions  on  the  part  of 
the  defendant  are  such  as  are  in  themselves  imminently  dan- 
gerous to  others,  and  from  which  a  general  liability  arises  to 
any  one  for  injuries  which  can  be  traced  as  the  natural  and 
probable  consequences  of  such  acts:  Thomas  v.  Winchester,  6 
N.  Y.  397,  402;  57  Am.  Dec.  455,  and  cases  cited;  Smith  v. 
New  York  etc.  R.  R.  Co.,  19  N.  Y.  127;  75  Am.  Dec.  305.  But 
this  case  evidently  does  not  belong  to  that  class,  and  the  de- 
fendant owed  no  such  general  duty  to  the  plaintiff,  or  others 
not  in  privity  with  it:  Kahl  v.  Love,  37  N.  J.  L.  5;  Longmeid  v. 
Holliday,  6  Ex.  761;  CoUis  v.  Selden,  L.  R.  3  Com.  P.  495.  The 
liability  of  the  defendant  in  respect  to  the  conditon  of  its  cars 
did  not  extend  beyond  those  to  whom  it  owed  some  duty  by 
reason  of  its  relation  to  them  as  master,  employer,  or  carrier. 
Any  other  rule  would  be  found  impracticable  of  application  in 
ordinary  business  operations:  Thomas  v.  Winchester,  Kahl  v. 
Lore,  supra.     A  new  trial  was  properly  granted. 

Order  affirmed.  

To  Establish  LiABiLrrr  of  One  Pbrsoit  fob  Neolioenob  or  Akother, 
the  rclatioa  of  master  and  servant  must  be  shown  to  exist  between  them: 
Palmer  v.  Village  qf  St.  Albans,  60  Vt.  427;  6  Am.  St  Rep.  125,  and  cases 
collected  in  note  133. 

LiABiLmr  of  Lessor  of  Railsoao  fob  Neguobncb  of  Lbsssb:  Nugent 
▼.  Sailroad  Co.,  80  Me.  62;  6  Am.  St.  Rep.  151,  and  note  162. 


In  rb  Cunningham. 

[88  MiMMESOTA,   169.J 

Revooation  of  Will  may  be  E^ablished  by  Paoviifo  a  Sttbscquxnt 
Will  containing  a  clause  revoking  all  former  wills,  althoagh  the  later 
will  has  been  lost  or  destroyed,  and  no  part  of  its  contents  other  than 
the  clause  of  revocation  can  be  proved. 

EviBSNCE  TO  Oppose  the  Probate  of  a  Will  may  consist  of  proof  of  a 
revocatory  clause  in  a  later  will  which  has  been  lost  or  destroyed,  and 
can  never  be  established  as  a  will  so  as  to  be  admitted  to  probat*. 

Kellogg  and  Eaton,  for  the  appellant. 

Charles  C.  Willson,  for  the  respondents. 
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Dickinson,  J.  A  will  of  Robert  Cunningham,  executed  in 
1877,  having  been  offered  for  probate  in  the  probate  court  of 
Olmsted  County,  was,  upon  proper  proceedings  in  that  court, 
allowed  as  the  last  will  and  testament  of  the  deceased.  The 
contestants,  Rachel  C.  Somerville  and  others,  who  had  op- 
posed the  probate  of  the  will,  appealed  to  the  district  court. 
Upon  the  trial  of  the  appeal  in  that  court,  after  the  proponent 
had  shown  the  execution  of  the  will,  the  contestants  intro- 
duced evidence,  which  was  received  against  the  proponent's 
objections,  of  the  execution  of  a  later  will,  executed  in  1884, 
and  containing  a  clause  expressly  revoking  all  former  wills. 
The  court,  finding  that  the  execution  of  this  later  will  had 
been  established  by  the  evidence,  and  that  the  will  of  1877 
had  been  thereby  revoked,  reversed  the  determination  of  the 
probate  court;  whereupon  judgment  was  entered  declaring  the 
earlier  will  to  have  been  revoked  by  the  later,  and  that  it 
was  not  the  last  will  and  testament  of  the  deceased.  The 
proponent  appealed  to  this  court. 

The  later  will  of  1884  was  destroyed  by  the  testator  at  a 
subsequent  date;  but  at  that  time  the  testator  was  not  men- 
tally competent  to  make  or  revoke  a  will,  so  that  his  act  was 
in  a  legal  point  of  view  inefifectual.  Assuming,  what  the  evi- 
dence tended  to  disclose,  that  the  contents  of  the  later  will  in 
respect,  to  the  disposition  of  the  property  of  the  testator  were 
unknown,  and  could  not  be  fully  established,  the  preliminary 
question  is  suggested  whether,  in  such  a  case,  the  revocatory 
claubc  alone  being  shown,  that  would  be  effectual  as  a  revoca- 
tion of  the  former  will,  or  would  that  clause  fail  to  have  effect 
because  the  will  could  not  bo  executed  in  the  disposition  of 
the  estate?  It  may,  of  course,  be  that  the  testator  would  not 
have  revoked  a  former  will  except  for  the  purpose  of  having 
his  intentions  as  to  his  property  as  declared  in  the  later  will 
carried  into  effect.  But  the  speculations  of  a  court  as  to  the 
undisclosed  reasons  and  the  full  purposes  of  the  testator  can- 
not be  allowed  to  control,  as  against  the  certain,  unequivocal 
act  and  declaration  of  the  testator,  whereby  he  did  revoke,  as 
he  had  a  right  to.  Such  a  revocation  is  in  general  effectual, 
although  the  will  cannot  otherwise  be  executed:  Com.  Dig.^ 
tit.  Estates  by  Devise,  Revocation,  F,  1;  Quinn  v.  Butler,  L.  R. 
6  Eq.  225;  Tupper  v.  Tupper,  1  Kay  &  J.  665;  Wallis  v.  Wallis, 
114  Mass.  510;  Jones  v.  Murphy,  8  Watts  &  S.  275-300;  Price 
V.  Maxwell,  28  Pa.  St.  23;  Hairston  v.  Hairaton,  30  Miss.  276; 
Gossett  V.  Weatherly,  5  Jones  Eq.  46;  James  v.  Marmn^  3  Conn. 
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576.  There  are  some  limitations  to  this  rule,  which  are  not 
applicable  here,  since  this  will  was  properly  executed,  and,  bo 
far  as  appears,  capable  of  being  legally  carried  into  effect 
according  to  its  terms,  were  it  not  for  the  uncertainty  in 
respect  thereto  arising  from  its  subsequent  destruction. 
-  But  the  point  more  strenuously  urged  is,  that  the  evidence 
of  the  execution  of  the  later  will,  with  its  revocatory  clause, 
was  inadmissible  to  oppose  the  probate  of  the  former  will,  for 
the  reason  that  the  revocatory  writing  had  never  been  estab- 
lislicd  as  a  will  by  the  probate  court.  This  position  is  sup- 
ported by  some  decisions  and  dicta  in  Massachusetts:  Laughton 
v.  Atkins,  1  Pick.  535;  Stickney  v.  Hammond^  138  Mass.  116; 
Sewall  V.  Robbins,  139  Id.  164.  Bot  the  general  rule  in  that 
state,  excluding  such  evidence,  is  deemed  inapplicable  when 
the  later  will  is  itself  incapable  of  being  admitted  to  probate 
by  reason  of  its  having  been  lost  or  destroyed,  so  that  its 
whole  contents  cannot  be  clearly  proved.  In  such  case,  the 
revocatory  clause  being  shown,  it  is  admissible  in  evidence  in 
opposition  to  the  probate  of  a  former  will:  Wallis  v.  Wallis, 
114  Mass.  510.  Other  courts  have  held  to  the  admissibility 
of  such  evidence  without  qualification:  Nelson  v.  McGiffert,  3 
Barb.  Ch.  158,  164;  49  Am.  Dec.  170;  Stevens  v.  Hope,  52 
Mich.  65;  Barksdale  v.  Hopkins,  23  Ga.  332;  Rudy  v.  Ulrich, 
69  Pa.  St.  177;  8  Am.  Rep.  238. 

In  accordance  with  the  weight  of  authority,  and  as  is  con- 
sidered by  the  majority  of  the  court  with  the  better  reason, 
we  hold  this  evidence  to  have  been  competent  in  proof  of  an 
act  of  revocation.  The  testator  might  effectually  revoke  his 
former  will  by  a  writing  so  declaring,  and  executed  as  this 
instrument  was  executed  (Gen.  Stats.  1878,  c.  47,  sec.  9),  as 
he  might  also  by  other  means.  According  to  almost  all  of  the 
authorities  in  Massachusetts,  as  well  as  elsewhere,  such  an 
instrument,  its  proper  execution  being  shown,  would  be 
equally  valid  as  a  revocation,  whether  it  might  or  might  not 
(by  reason  of  its  contents  being  unprovable)  be  allowed  as  a 
will  disposing  of  the  estate.  We  are  unable  to  recognize  any 
reason  for  the  rule  that  such  an  act  of  revocation  is  not  com- 
petent evidence  (upon  the  issue  whether  a  prior  instrument 
offered  for  probate  was  still  in  force  as  the  testator's  will  at 
the  time  of  his  death)  until,  if  it  be  capable  of  having  effect 
as  a  will,  it  be  first  allowed  as  such  in  the  probate  court. 
Whatever  may  be  said  as  to  the  expediency  of  a  court  pro- 
ceeding with  the  trial  of  the  issue  presented  by  the  propound- 
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ing  of  an  instrument  for  probate  when  it  is  discovered  that  a 
later  instrument  has  been  executed  which  ought  to  be  sub- 
mitted for  probate,  it  is  considered  that  the  later  revocatory 
will  (its  proper  execution  being  shown)  is  not  subject  to  the 
objection  that  as  evidence  it  is  incompetent,  irrelevant,  or  im- 
material. 

The  case  shows  no  other  substantial  grounds  for  the  assign" 
ments  of  error,  and  the  judgment  is  affirmed. 


Will  cannot  be  ADMrrrED  to  Probate,  if  there  is  proof  that  a  later 
will  was  executed,  containing  a  clause  revoking  the  former  one,  althoagh  the 
later  will  has  not  been,  and  cannot  be,  admitted  to  probate,  becaase  no  evi- 
dence of  its  contents  can  bo  produced  other  than  the  revocatory  clause:  Nel- 
8071  v.  McOiffert,  3  Barb.  Ch.  158;  49  Am.  Dec.  170. 

Revocation  of  Will,  What  is:  Note  to  Qtum  v.  Qairu,  12  Am.  Dec. 
377-380;  and  note  to  Pickena  v.  Davis,  45  Am.  Rep.  342-344. 


Rosenbaum  v.  St.  Paul  and  Duluth  R.  R.  Co. 

[38  MiNNXSOTA,  173.  J 

OoMMON  Cakriers.  —  Presitmption  OF  Law  is,  that  Peeson  Riding  on 
C!oNSTHUCTiON  Train,  BY  PERMISSION  of  an  employee  of  a  railway  com- 
pany, is  not  lawfully  thereon;  but  this  presumption  may  be  overcome  by 
special  circumstances,  aa  where,  for  instance,  the  company  is  in  the  habit 
of  allowing  its  employees  to  ride  on  such  trains  to  and  from  their  work 
or  their  homes. 

Person  Riding  on  Constrttction  Train  is  Deemed  to  Consent  to  and 
to  accept  all  the  usual  incidents  to  such  a  train  running  over  a  side- 
track constructed  in  the  usual  way.  But  if,  through  failure  of  the  com- 
pany to  spike  the  rails,  or  neglect  to  keep  the  track  in  suitable  repair  for 
the  temporary  purposes  for  which  it  was  constructed  and  used,  an  injury 
occurs  to  one  lawfully  on  the  train,  without  fault  on  his  part,  he  may 
recover. 

Action  for  damages  for  personal  injuries  sustained  in  the 
defendant's  service.  The  material  facts  appear  in  the  opin- 
ion. The  defendant  appealed  from  an  order  refusing  a  new 
trial. 

James  Smith,  Jr.,  and  O'Brien  and  O'Brien,  for  the  appellant. 

Propping  and  Markham,  for  the  respondent. 

Vanderburgh,  J.  1.  The  presumption  of  law  is,  that  per- 
sons riding  on  construction  trains,  and  not  employed  in  actual 
service  thereon,  or  in  connection  therewith,  are  not  lawfully 
there,  and  if  permitted  to  be  there  by  the  employees  of  the 
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company,  the  presumption  is  against  their  authority  to  bind 
the  company:  Waterbury  v.  New  York  etc.  R.  R.  Co.,  17  Fed. 
Rop.  671;  Prince  v.  International  etc.  R^y  Co.,  64  Tex.  144.  But 
thia  presumption  may  be  overcome  by  special  circumstances, 
OS  where,  for  instance,  the  company  is  in  the  habit  of  allowing 
its  employees  to  ride  on  such  trains  to  and  from  their  work  or 
their  homes.  In  the  case  at  bar,  the  company  was  engaged 
in  repairing  its  track.  Separate  companies  of  men  were  em- 
ployed about  the  work.  Some  were  engaged  in  loading  the 
cars  at  the  gravel-pit;  others  accompanied  the  cars,  and  un- 
loaded the  gravel  along  the  track,  and  others  were  graders, 
engaged  in  ballasting  the  track.  The  plaintiff  belonged  to 
the  third  class.  The  men  so  employed  were  all  boarded  and 
lodged  at  the  boarding-cars  of  the  defendant,  stationed  on  a 
€ide-track,  and  they  were  daily  transported  on  the  construc- 
tion train  to  and  from  the  boarding-place  and  their  work. 
And  there  was  a  side-track  near  the  boarding-cars,  about  five 
hundred  feet  long,  upon  which  the  construction  train,  which 
was  made  up  of  flat-cars,  was  run  when  it  came  to  the  board- 
ing-car. 

The  plaintiff  was  in  the  habit  of  being  so  carried,  with  oth- 
ers, daily.  On  the  day  in  question,  when  the  alleged  injury 
occurred,  the  train  brought  plaintiff  and  others  engaged  in  the 
€ame  work  in  the  middle  of  the  afternoon  to  the  camp,  and 
they  were  notified  that  they  were  not  required  to  go  out  again 
to  work  that  afternoon.  He  had  left  his  coat  at  the  place 
where  he  worked,  and  he  thereupon  rode  back  on  a  train 
loaded  with  gravel  to  get  it,  in  company  with  the  men  who 
were  unloading  the  cars,  and  with  the  consent  of  the  conductor 
in  charge  of  the  train,  who  knew  that  he  was  not  there  to  help 
unload  the  cars.  The  train  came  up  to  the  camp  from  the 
south,  when  plaintiff  got  on  board  to  go  for  his  coat,  and  when 
it  came  back  to  the  camp  for  the  day,  with  plaintiff  and  other 
employees,  it  was  run  over  the  side-track,  where  the  accident 
complained  of  occurred. 

Under  these  circumstances,  we  do  not  think  that  tlie  plain- 
tiff ought  to  be  considered  a  trespasser  on  the  train,  or  that 
the  defendant  owed  him  no  duty  in  respect  to  the  condition  of 
its  track.  It  was  the  established  practice  of  the  company  to 
transport  employees,  including  the  plaintiff,  on  this  train 
every  day.  He  was  still  an  employee,  though  not  working  at 
that  time,  and  was  riding  with  others  engaged  in  the  same 
general  employment.     In   view   of  the   fact  that  these  em- 
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ployees  were  all  permitted  to  ride  daily,  and  that  the  train 
was  under  the  general  direction  and  management  of  the  con- 
ductor, who  also  had  general  charge  of  the  work  and  the  men, 
it  should  be  held  to  be  fairly  within  his  reasonable  discretion 
to  allow  the  plaintiff  to  ride,  under  the  circumstances  of  this 
case.  The  plaintiff,  therefore,  having  no  knowledge  of  any 
rule  forbidding  the  conductor  to  grant  such  permission,  might 
presume  such  authority  from  the  nature  of  the  business  and 
the  manner  in  which  it  was  conducted.  It  may  be  a  question 
whether  the  instructions  of  the  court  in  this  case  were  in  all 
respects  strictly  accurate,  but  as  no  exceptions  were  taken  to 
the  charge,  we  need  not  consider  such  instructions.  The  de- 
fendant's first  and  second  requests  were  properly  refused, 
because  their  effect  was  to  take  the  case  from  the  jury.  The 
court  was  right  in  refusing  the  third  and  fourth  requests,  and 
charging  in  lieu  thereof  "  that,  if  the  conductor  was  forbidden 
to  carry  passengers  upon  the  train  at  the  time  in  question,  the 
plaintiff  could  not  recover  for  the  injury,  unless  the  circum- 
stances for  which  the  company  was  responsible  were  such  as 
to  lead  the  plaintiff,  as  a  reasonable  man,  to  understand  that 
he  had  such  authority."  The  question  was  for  the  jury,  upon 
the  evidence  in  the  case. 

2.  The  negligence  complained  of  was  solely  in  respect  to 
the  condition  of  the  side-track.  The  court  charged  the  jury, 
at  the  defendant's  request,  that  if  plaintiff  knew  the  manner 
in  which  the  side-track  was  constructed,  he  assumed  the  risk 
necessarily  incident  to  such  construction.  In  riding  on  this 
train,  he  consmited  to  and  accepted  all  the  usual  incidents  to 
such  a  train.  He  cannot  recover  for  injuries  resulting  from 
the  condition  of  the  side-track,  if  the  same  was  constructed 
in  the  usual  way,  though  the  grade  was  imperfect  or  uneven, 
and  the  track  unballasted.  But  if  through  failure  to  spike 
the  rails,  or  neglect  to  keep  it  in  suitable  repair  for  the  tem- 
porary purposes  for  which  it  was  constructed  and  used,  an 
injury  occurred  to  one  lawfully  on  the  train,  without  fault  on 
his  part,  he  would  be  entitled  to  recover:  Shoemaker  v.  Kings- 
bury, 12  Wall.  369;  Hazard  v.  Chicago,  B.,  &  Q.  R.R.  Co.,  1  Biss. 
503.  The  defect  complained  of  by  the  plaintiff  arose  chiefly 
from  the  fact  that  the  rails  were  not  properly  spiked  to  the 
ties.  The  evidence  on  this  question  was  properly  received, 
and  the  determination  of  the  trial  court  thereon  must  be  con- 
sidered as  final. 

Order  affirmed. 
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Though  Railway  Car  is  not  O^ebated  for  PtTKPosB  of  Carryimo 
Passengers,  yet  if  a  persoa  takes  passage  therein  by  the  invitation  of 
servants  in  charge  thereof,  they  thereupon  become  bound  to  operate  the 
train  in  such  manner  as  due  care  and  caution  would  suggest  for  his  safety: 
Lake  Sliore  etc.  R.  R.  Co.  v.  Broxon,  123  111.  1C2;  6  Am.  St.  Rep.  610,  and 
note  623,  624.  Thus  where  one  is  received  by  a  railroad  as  a  passenger  oa 
its  freight  train,  the  same  degree  of  care  is  due  him  that  the  road  owes  to 
its  passengers  on  its  regular  trains,  except  that  in  taking  the  freight  train 
he  accepts  and  travels  on  it,  acquiescing  in  the  usual  incidents  and  conduct 
of  a  freight  train  managed  by  competent  and  prudent  men:  McOte  v.  Mo. 
Pae.  R.  R.  Co.,  92  Mo.  208. 
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Nuisances.  —  One  Who  EIbects  and  Maintains  a  NunANO  is  Liablx  to 
SuoOESsrvB  AcnoNS  {or  damages  resulting  from  its  continuance,  and  ha 
cannot  release  himself  from  such  liability  by  a  conveyance  of  the  prem- 
ises. But  this  liability  ceases  with  his  death,  and  a  cause  of  action  doea 
not  survive  against  his  legal  representatives  for  damages  arising  from  tha 
continuance  of  the  nuisance  subsequent  to  his  death. 

Every  Continuance  of  Nuisance  or  Recurrence  of  the  injury  is  an  ad- 
ditional nuisance,  forming  in  itself  the  subject-matter  of  a  new  action. 

Nuisances  —  Liability  of  Heir.  — On  Death  of  Ancestor,  Right  of  Pos- 
session OF  Realty  is  in  Heir  or  devisee  until  the  personal  represen- 
tatives assert  their  right  and  take  possession  by  virtue  of  the  statute. 
And  the  heir  or  other  person  succeeding  to  the  possession  can  only  ba 
made  liable  after  notice  and  request  to  abate  a  nuisance  existing  on  tha 
premises,  unless,  with  knowledge  of  its  character,  he  hats  actively  inter- 
fered, or  contributed  to  injuries  resulting  therefrom. 

Nuisances — Damages. — If  Surface  Water  is  Wrongfully  Turned 
UPON  THE  Land  of  Another,  as  the  result  of  the  joint  acts  of  several 
parties,  each  may  be  sued  for  the  entire  damage;  but  if  the  damage 
caused  is  the  combined  result  of  the  acts  of  several,  acting  indepen- 
dently, each  is  liable  in  proportion  to  his  contribution  to  the  nuisance, 
and  not  otherwise. 

Action  to  recover  damages  for  the  destruction  of  the  plain- 
tiflF's  crop  of  grain.  The  facts  appear  in  the  opinion.  The 
defendants  appealed  from  an  order  refusing  a  new  trial. 

R.  R.  Briggs,  for  the  appellants. 

Frank  D.  Larrabee^  for  the  respondent. 

Vanderburgh,  J.  In  the  year  1883  Joseph  Dilworth, 
defendants'  testator,  owned  sections  1  and  35,  mentioned  in 
the  complaint,  and  one  C.  P.  Sloggy,  the  husband  of  plain- 
tiff, owned  the  northwest  quarter  of  section  2,  lying  next 
adjoining  on  the  south  to  the  southwest  quarter  of  section 
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35,  and  west  of  section  1,  the  northeast  quarter  of  section 
2  intervening.  The  line  between  sections  2  and  35  is  the 
boundary  line  between  the  towns  of  Moorhead  and  Oakport. 
During  the  same  year  Dilworth  caused  to  be  constructed 
the  ditches  and  embankments  described  in  the  complaint 
on  the  boundary  lines  between  sections  1  and  2,  and  2  and 
35.  Such  embankments  constituted  and  were  intended  for 
a  road-bed  or  highway,  with  ditches  on  each  side,  —  the 
ditches  between  sections  1  and  2  running  north  into  the 
east  and  west  ditches,  which  ran  along  the  north  line  of 
Sloggy 's  land,  and  beyond  into  a  large  drain  which  ex- 
tends to  the  river.  Sloggy  had  notice  at  the  time  of  the  con- 
struction of  these  ditches,  and  the  next  year  transferred  the 
land  in  question  to  the  plaintiflF,  his  wife,  and  has  since  acted 
as  her  agent  in  the  management  of  it.  In  January,  1885,  Jo- 
seph Dilworth,  who  was  a  non-resident,  died,  and  in  March 
following,  his  will  was  admitted  to  probate  at  Pittsburgh,  in 
the  state  of  Pennsylvania,  and  the  defendants  duly  qualified 
as  executors.  This  action  is  brought  to  recover  damages  re- 
sulting from  the  destruction  of  plaintiff's  crops  upon  her  land 
in  the  year  1885,  alleged  to  have  been  caused  by  the  overflow 
of  the  surface  water  gathered  into  the  ditches  dug  by  defend- 
ants' testator,  as  above  described.  No  other  or  further  acts  of 
the  deceased  or  his  representatives  are  complained  of  than- 
those  above  mentioned;  that  is  to  say,  the  ditches  and  em- 
bankments were  made  in  1883,  and  have  since  so  remained^ 
The  action,  then,  is  for  consequential  and  special  damage 
from  flowage  in  1885,  and  not  for  trespass  and  direct  injuries 
to  the  premises  then  owned  by  plaintiff's  husband  in  1883. 

1.  Whether  the  latter  licensed  the  excavation  and  embank- 
ment upon  his  own  land,  we  think  was  a  question  for  the  jury, 
and  was  determined  by  their  verdict. 

2.  The  verdict  also  determined  that  the  effect  of  the  ditches 
was  to  turn  the  water  gathered  from  the  low  lands  lying  east 
of  plaintiff*  s  premises  upon  her  land  in  unnatural  quantities, 
to  her  damage,  and  resulting  in  the  injury  to  her  crops  com- 
plained of. 

3.  The  rule  as  laid  down  in  Dorman  v.  Ames,  12  Minn.  347 
(451),  and  supported  by  the  great  weight  of  authority,  is,  that 
the  originator  of  a  nuisance  remains  liable  to  successive  ac- 
tions for  damages  resulting  from  the  maintenance  thereof: 
Plunier V.Harper,  3  N.  H.  88;  14  Am.  Dec.  336,  338;  Prentisa 
v.  Wood,  132  Mass.  486;  McDonough  v.  Oilman,  3  Allen,  264; 
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80  Am.  Dec.  72;  Pilhbury  v.  Moore,  44  Me.  154;  69  Am.  Dec. 
t)l;  Eastman  v.  Amoakeag  Mfg.  Co.,  44  N.  H.  143;  82  Am. 
Doc.  201. 

4.  He  who  erects  a  nuisance  is  liable  for  the  damages  arising 
from  the  erection,  and  also  for  the  continuance  thereof.  The 
-erection  may  of  itself  cause  no  injury,  though  an  action  may 

bo  proper,  in  order  to  assert  a  right  or  prevent  a  threatened  in- 
jury. But  special  damage  may  subsequently  arise  from  its 
continuance,  and  so,  while  but  one  action  can  be  maintained 
for  its  erection,  repeated  actions  may  be  brought  for  its  con- 
tinuance: Staple  V.  Spring,  10  Mass.  72.  And  the  originator 
is  deemed  to  uphold  and  maintain  it  (as  well  as  those  claim- 
ing under  him)  while  it  is  suffered  to  be  continued,  and  is  ac- 
cordingly liable  for  damages,  and  he  cannot  release  himself 
from  his  duty  to  remove  it  by  his  voluntary  deed.  But  this 
liability  must  cease  with  his  death.  A  cause  of  action  grow- 
ing out  of  the  erection  or  continuance  of  a  nuisance  in  his  life- 
time will,  by  virtue  of  the  statute,  survive  against  his  legal 
representatives,  but  not  for  the  maintenance  thereof  subse- 
<iuent  to  his  death.  Here  the  gravamen  of  the  action  is  for  the 
■continuance  of  these  ditches  after  Dilworth's  death,  and  dur- 
ing plaintifiF's  occupancy.  She  sues  for  the  special  damages 
-caused  by  the  flowage  complained  of.  She  does  not  claim 
damages  for  the  erection  of  the  alleged  nuisance,  or  for  the 
direct  injury  to  the  freehold.  The  cause  of  action  for  which 
this  suit  was  brought  did  not  arise  until  the  actual  damage 
in  question  occurred,  and  the  statute  of  limitations  com- 
menced to  run  from  that  time,  and  not  earlier:  2  Greenl.  Ev., 
fiec.  433;  Delaware  and  Raritan  Canal  Co.  v.  Wright,  21  N.  J. 
L*.  469;  Grould  on  Waters,  sees.  412,  414.  Every  continuance 
of  the  nuisance  or  recurrence  of  the  injury  is  an  additional 
nuisance,  forming  in  itself  the  subject-matter  of  a  new  action: 
Duryea  v.  Mayor,  26  Hun,  120.  And  it  cannot  be  presumed 
that  a  nuisance  will  be  continued,  or  the  injuries  repeated: 
Dorman  v.  Ames,  supra;  Gould  on  Waters,  sec.  420.  Had 
Dilworth  lived,  he  might  not  only  not  have  continued  but 
might  have  removed  the  cause  of  the  injury  complained  of. 

5.  The  cause  of  action  in  this  case,  then,  clearly  arose  after 
the  death  of  Joseph  Dilworth,  and  his  representatives  are  not 
liable  in  this  action  by  reason  of  any  act  of  their  testator. 
The  plaintiff,  however,  in  her  complaint  rests  her  claim  upon 
the  acts  of  the  deceased;  and  there  is  no  allegation  or  proof 
ihat  the  defendants,  personal  representatives,  had  taken  pos- 
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session,  or  that  they  were  cognizant  of  the  condition  of  the 
premises,  or  the  danger  likely  to  arise  from  the  continuance 
of  the  ditches,  or  in  any  way  authorized  or  connected  them- 
selves therewith.  They  are  not,  therefore,  liable:  Inhabi- 
tants of  Oakham  \.  Holhrook,  11  Gush.  299.  On  the  death  of 
the  ancestor,  the  right  of  possession  of  the  realty  is  in  the  heir 
or  devisee  until  the  personal  representatives  assert  their  right 
and  take  possession  by  virtue  of  the  statute:  Noon  v.  Finnegan, 
29  Minn.  418.  And  the  heir  or  other  person  succeeding  to  the 
possession  could  only  be  made  liable  after  notice  and  request 
to  abate  a  nuisance  existing  on  the  premises,  unless,  with 
knowledge  of  its  character,  he  has  actively  interfered  or  con- 
tributed to  injuries  resulting  therefrom:  1  Addison  on  Torts, 
60;  Angell  on  Watercourses,  sec.  403;  Plumer  v.  Harper, 
supra;  Thornton  v.  Smith,  11  Minn.  1  (15.)  It  was  only  by 
virtue  of  the  statute  (Gen.  Stats.  1878,  c.  77,  sec.  1)  that  an 
action  for  damages  occurring  in  the  lifetime  of  the  ancestor 
survived  against  his  legal  representatives.  Upon  his  death, 
plaintiff  was  obliged  to  resort  to  the  proper  notice,  or  a  suit  to 
abate  or  restrain  the  continuance  of  the  alleged  nuisance,  or 
such  other  proceedings  as  she  might  be  advised,  to  prevent 
a  threatened  injury.  He  was  liable  to  plaintiff's  grantor  for 
any  damages  arising  from  the  trespass  and  the  construction 
and  maintenance  of  the  ditches,  including  permanent  injuries, 
until  the  transfer  of  the  land  by  the  latter.  And  upon  his 
conveyance  thereof  to  plaintiff,  Dilworth  became  liable  to  her 
for  the  damage  done  by  the  continuance  thereof  by  him  to  the 
time  of  his  death,  as  he  cannot  be  said  to  have  continued 
them  thereafter:  Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143; 
82  Am.  Dec.  201;  Gould  on  Waters,  sec.  386.  Otherwise, 
since  repeated  actions  may  be  brought  for  recurring  injuries 
arising  from  the  continuance  of  a  nuisance,  and  the  statute  of 
limitations  does  not  cut  them  off  unless  a  prescriptive  right 
has  attached  {Prentiss  v.  Wood,  132  Mass.  486),  such  actions 
might  be  maintained  successively  for  the  same  cause  against 
both  the  heir  and  the  executors.  In  Chenango  Bridge  Co.  v. 
Leiois,  63  Barb.  Ill,  cited  by  plaintiff's  counsel,  the  action 
was  for  damages  done  in  the  lifetime  of  the  testator,  and  for 
tolls  received  for  nine  years  before  his  death,  or  by  the  com- 
pany of  which  he  was  a  stockholder,  and  the  liability  might 
have  been  extended  against  his  executors  for  the  receipt  of 
tolls  after  his  death.  The  case,  we  think,  is  not  in  conflict 
with  the  views  we  have  expressed. 
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6.  The  defendants  —  foreign  executors  —  voluntarily  ap- 
peared, and  agreed  to  litigate  this  action  as  defendants,  in 
order  to  determine  the  question  of  their  liability  as  the  per- 
sonal representatives  of  the  deceased.  The  stipulation  for  this 
purpose  is  somewhat  ambiguous;  but  it  is  obvious  that  its  ob- 
ject was  simply  to  consent  to  come  in  as  defendants  and  liti- 
gate the  case  upon  the  merits,  without  any  proceedings  in  the 
probate  court  here  to  establish  the  will,  or  for  the  appointment 
of  executors  in  this  state,  both  as  respects  the  legal  liability 
of  the  deceased  or  themselves  as  his  executors,  upon  the  al- 
leged cause  of  action  set  forth  in  the  complaint.  Upon  the 
case  as  presented,  it  is  clear,  we  think,  that  the  plaintiff  failed 
to  establish  such  liability. 

7.  It  appears  that  only  a  part  of  the  surface  water  which 
caused  the  damage  complained  of  came  from  the  land  natu- 
rally drained  by  the  ditches  constructed  by  the  deceased,  but 
that,  after  his  death,  other  persons,  of  their  own  motion,  opened 
a  connection  with  the  ditch  on  the  west  side  of  section  1,  open- 
ing into  a  slough  lying  east  of  that  section,  which  had  filled  up 
with  water  in  consequence  of  heavy  rains,  and  thereby  the  flow 
of  water  in  the  Dilworth  ditches  was  so  much  increased  as  to 
cause  the  flooding  of  plaintifi''s  land  to  the  extent  complained 
of.  Upon  these  facts  the  defendants,  if  liable  at  all  in  the  ac- 
tion, would  only  be  liable  for  the  proper  proportion  of  the  dam- 
ages caused  by  them.  If  waters  are  wrongfully  turned  upon 
the  land  of  another  as  the  result  of  the  acts  of  several  parties, 
they  are  all  liable.  It  is  no  defense  that  the  injury  caused  or 
wrong  done  by  any  one,  standing  alone,  might  not  be  a  sufii- 
cient  ground  of  complaint.  If  the  damage  caused  is  the  com- 
bined result  of  several  acting  independently,  recovery  may  be 
had  severally  in  proportion  to  the  contribution  of  each  to  the 
nuisance,  and  not  otherwise:  1  Addison  on  Torts,  *364;  Gould 
on  Waters,  sees.  222,  278,  398;  Sellick  v.  Hall,  47  Conn.  260; 
Brown  v.  McAllister,  39  Cal.  573;  Chipman  v.  Palmer,  77  N.  Y. 
51;  33  Am.  Rep.  566.  If,  however,  they  are  acting  jointly  in 
the  premises,  then  they  may  be  jointly  or  severally  sued  for 
the  entire  damage.  So  if  the  defendants  had  agreed,  con- 
sented to,  or  acquiesced  in  the  joint  use  of  these  ditches  as  a 
common  outlet  for  the  drainage  of  their  own  and  the  lands 
lying  east  and  beyond,  the  rule  adopted  by  the  court  making 
them  liable  for  the  entire  damages  sustained  by  the  plaintiff 
might  have  been  sustained;  but  as  applied  to  the  facts  in  this 
case,  it  was  erroneous. 

Order  reversed. 
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Paktt  Who  Acquires  Title  to  Premises  on  Which  Nuisance  Exists 
Becomes  Liable  to  other  persons  injured  by  the  continuance  of  the  nnisance 
after  due  notice  to  remove  it,  but  not  before  such  notice:  Nichols  v.  City  of 
Boston,  98  Mass.  39;  93  Am.  Dec.  132;  Pillsbury  v.  Moore^  44  Me.  154;  69 
Am.  Dec.  91;  Conliocton  Stone  Road  v.  Railroad  Co.,  51  N.  Y.  573;  10  Am. 
Rep.  646;  SUyld  v.  Outzlaff,  35  Wis.  675;  17  Am.  Rep.  476, 

In  Action  for  Nuisance  against  Several  Acting  Independently  in 
polluting  a  stream  by  the  discharge  of  sewerage  from  the  premises  of  each, 
each  is  liable  only  to  the  extent  of  the  separate  injury  committed  by  him: 
Chipmanv.  Palmer,  77  N.  Y.  51;  33  Am.  Rep.  566. 

Damages  for  Nuisance:  See  Ellis  v.  American  Academy  qf  Music,  120  Pa. 
St.  608;  6  Am.  St.  Rep.  739;  note  to  Cooke  v.  England,  92  Am.  Dec.  628-631. 
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Mortoages.  —  Foreclosure  of  Mortgage  bt  Advertisement,  after 
Death  of  Mortgagee,  upon  a  notice  of  sale  purporting  to  be  by  his 
authority,  is  a  nullity,  and  cannot  be  made  efiFectual  by  proof  that  the 
notice  was  in  fact  given  by  another  person,  who  conducted  the  proceed- 
ing in  good  faith,  and  really  in  his  own  behalf. 

It  is  Essential  Qualitt  of  Notice  that  It  Appear  to  be  given  by  com- 
petent authority,  and  a  notice  by  a  mere  stranger  can  effect  nothing. 

Mere  Possession  of  Note,  and  Mortgage  Given  to  Secure  It,  by  a  per- 
son other  than  the  payee  (and  mortgagee)  to  whose  order  the  note  was 
payable,  and  the  same  being  unindorsed  by  him,  does  not  show  owner- 
ship in  such  person. 

Minnesota  Statute,  Laws  of  1883,  Chapter  112,  Iktsrposino  Libotation 
upon  the  right  to  avoid  a  statutory  foreclosure  of  a  mortgage,  has  no 
application  to  a  case  where  the  authority  to  exercise  the  power  was 
wholly  wanting,  and  where  the  notice  and  sale  were  wholly  unauthor- 
ized, and  not  merely  irregular  by  reason  of  some  want  of  conformity 
with  the  statute. 

Action  to  Remove  Cloud  xtpov  Title  will  lie  by  one  out  of  possession 
against  one  in  the  actual  possession  of  the  land. 

Action  to  Remove  Cloud  upon  Title  is  not  within  the  general  statute 
of  limitations,  and  barred  by  the  lapse  of  six  years,  as  being  an  action 
for  relief  on  the  ground  of  fraud. 

Court  will  not,  in  Action  to  Remove  Cloud  upon  Title,  Grant  equi- 
table relief  without  regarding  the  equitable  claims  of  the  defendant,  al- 
though the  logal  title  is  in  the  plaintiff.  The  latter  cannot  invoke 
equitable  relief  and  at  the  same  time  insist  that  the  court  shall  not  re- 
gard any  fact  in  the  conduct  or  relations  of  the  parties  which  may  show 
his  suit  to  be  inequitable  and  against  conscience. 

If  It  is  Shown  that  Defendant,  in  Action  to  Remove  Cloud  upon 
Title,  Purchased  the  land  in  good  faith,  for  value,  under  color  of  title, 
and  without  notice,  and  that  he,  with  his  grantors,  had  been  in  posses- 
sion  adverse  to  the  real  owner  for  a  period  of  many  yesrs,  he  is  entitled 
to  the  equitable  protection  of  the  court,  unless  the  plaintiff,  who  had  tb« 
legal  title,  was  also  without  fault. 
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To  CJONSTITUTK  LaCHXS,  THEKF.  MUST  HAVE  BEEN  KnOWLEDOE,  actaal  Of 
imputable,  of  tho  facta  which  should  have  prompted  a  choice  either  to 
diligently  seek  equitable  relief,  or  thereafter  to  be  content  with  suah 
remedies  as  a  court  of  law  might  afford,  or  if  there  was  actual  ignorance, 
that  must  have  been  without  just  excuse. 

Ijt  Real  Owner  op  Land,  Knowing  that  the  Record  is  Made  to  Show  that 
hia  title  has  been  divested,  desires  the  aid  of  equity,  he  should  seek  it  with 
reasonable  diligence,  and  relief  will  be  refused  if,  through  his  unreason* 
able  delay,  equities  have  intervened  in  favor  of  others. 

Continuous  Adverse  Posskssiox  for  Mant  Years  is  to  bb  Presumed 
as  a  fact  known  to  the  real  owner  of  the  land,  which  should  put  him 
upon  inquiry,  disclosing  tho  source  of  the  adverse  claim,  which  he  will 
also  be  presumed  to  have  known.  And  if,  under  such  circumstances,  he 
remains  inactive  for  many  years,  to  the  prejudice  of  innocent  purchaserH, 
he  will  not  be  entitled  to  relief  in  a  court  of  equity.  If  in  fact  there  was 
ignorance  of  the  adverse  possession,  not  only  should  that  be  made  to  ap- 
I>ear,  bat  it  most  b«  excused  before  the  plaintiff  wouM  be  entitled  to 
relief. 

Edward  Savage,  for  the  appellant. 

Francis  O.  Burke  and  George  M.  Bennett,  for  the  respondents. 

Dickinson,  J.  Action  to  remove  a  cloud  upon  title.  We  are 
called  upon  to  consider  the  state  of  the  title  to  the  land  in 
question,  and  the  equitable  rights  of  the  parties.  In  December, 
1855,  Alexander  Moore,  who  then  owned  a  tract  of  120  acres 
of  land,  including  the  lot  here  in  controversy,  executed 
to  Joseph  Hall,  a  resident  of  the  state  of  New  York,  a 
mortgage  upon  the  same,  to  secure  the  payment  of  $277.37, 
with  interest.  It  contained  the  usual  power  of  sale.  It 
was  recorded  at  the  time  above  stated.  In  the  following 
year  (1856)  Moore  conveyed  the  land  by  warranty  deed  to 
Jacob  B.  Bausman  and  Zenas  E.  Britton,  the  covenant  respect- 
ing encumbrances  containing  an  express  exception  as  to  the 
Hall  mortgage.  From  those  grantees  the  plaintiffs,  by  inher- 
itance and  by  deeds  of  conveyance,  have  acquired  the  legal 
title,  unless  that  was  divested  by  proceedings  under  the  mort- 
gage. The  defendant's  claim  is  through  the  foreclosure  of  the 
Hall  mortgage.  That  foreclosure  is  assailed  upon  the  ground 
that  the  mortgagee,  Hall,  had  died  before  the  foreclosure  pro- 
ceeding was  instituted.  He  died  in  June,  1865.  About  five 
years  after  liis  death,  and  in  the  year  1870,  proceedings  were 
instituted  and  completed  for  the  foreclosure  of  the  mortgage 
by  a  sale  of  the  premises  under  the  power.  These  proceedings 
were  regular  in  form,  and  in  accordance  with  the  statute  regu- 
lating such  foreclosures.  To  the  printed  notice  of  sale  were 
appended  the  names  and  designations,  "Joseph  Hall,  mort- 
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gagee,"  and  "  R.  B.  Galusha,  attorney  for  mortgagee."  The- 
sale  appears  to  have  been  made  to  Galusha,  and  a  record  of 
the  proceedings,  proper  in  form,  was  completed.  Galusha  con- 
veyed by  warranty  deed  to  one  Taft  in  1873,  and  by  successive- 
warranty  deeds  this  apparent  title  as  to  the  lot  in  question  has 
come  to  the  defendant,  all  of  such  deeds  having  been  recorded. 
Some  other  facts  will  be  referred  to  further  on. 

The  foreclosure  proceeding  was  wholly  without  authority^ 
and  void.  The  notice  was  of  no  legal  eflfect.  Hall,  the  mort-^ 
gagee,  being  dead,  could  neither  exercise  the  power  of  sale, 
nor  confer  authority  upon  another.  A  notice  in  his  name  and 
purporting  to  be  by  his  authority  could  be  of  no  legal  eflfect. 
His  name  had  no  potency  after  he  had  ceased  to  exist:  White 
V.  Secor,  58  Iowa,  533.  The  oflfer  to  show  that  Galusha  in  fact 
had  purchased  the  note  and  mortgage  from  one  Lund,  and 
that,  not  knowing  of  Hall's  death,  he  conducted  this  proceed- 
ing in  good  faith,  and  really  in  his  own  behalf,  was  not 
material.  In  the  first  place,  the  oflFer  did  not  go  far  enough, 
to  show  that  Galusha  thereby  acquired  any  interest  in  the 
note  and  mortgage.  It  was  not  assigned,  and  the  note  being 
unindorsed  by  Hall,  to  whose  order  it  was  payable,  the  mere- 
possession  by  Lund  did  not  show  ownership:  Van  Eman  v. 
Stanchjield,  10  Minn.  197  (255);  13  Id.  70  (75);  Hayward  v. 
Grant,  13  Id.  154  (165);  97  Am.  Dec.  228.  The  mortgage 
was  an  incident  to  the  note,  and  not  the  principal  thing. 
The  action  of  a  mere  stranger  could  have  no  effect:  Hayes  v. 
Lienlokkeny  48  Wis.  509;  Mider  v.  Claris  56  Mich.  337.  Again^ 
the  notice  was  not,  upon  its  face,  and  did  not  purport  to  be,, 
the  act  of  Galusha,  but  of  Hall,  the  mortgagee.  It  is  an 
essential  quality  of  a  notice  that  it  appear  to  be  given  by  com^ 
petent  authority:  Niles  v.  Ransford,  1  Id.  338;  51  Am.  Dec 
95;  Roche  v.  Farnsworth,  106  Mass.  509;  and  a  notice  which,, 
upon  its  face,  is  declared  to  be  the  act  of  a  designated  person,, 
and  which,  as  such,  would  be  void,  cannot  be  made  effectual 
by  proof  that  it  was  really  the  act  of  another  and  undisclose(f 
person,  not  even  standing  in  a  relation  of  privity  with  the 
person  in  whose  name  the  notice  was  given.  A  notice  by  a. 
mere  stranger  can  effect  nothing.  It  is  unnecessary  to  con- 
sider whether  the  merely  equitable  assignee  of  a  mortgage  may 
foreclose  the  same,  under  the  statute,  in  the  name  of  his- 
equitable  assignor. 

Anticipating  here  some  facts  referred  to  hereafter,  we  will- 
say  that  the  claim  that  the  defendant,  deriving  his  claim  of 


664  Bausman  V,  Kelley.  [Minn. 

title  through  Galusha,  is  in  the  position  of  a  mortgagee  in 
possession  cannot  be  sustained,  for  the  reason  just  considered, 
that  it  does  not  appear  that  Galusha  ever  acquired  any  inter- 
est in  the  mortgage. 

The  defendant  offered  to  prove  that  he  was  in  the  actual 
possession  of  the  land;  and  it  is  claimed  that  in  such  a  case 
an  action  of  this  nature  will  not  be  entertained  in  favor  of  the 
holder  of  the  legal  title.  This  position  is  sustained  by  very 
many  authorities,  but  the  rule  was  long  ago  established  to  the 
contrary  in  this  state:  Donnelly  v.  Simonton,  7  Minn.  110 
(167);  Hamilton  v.  Batlin,  8  Id.  359  (403);  83  Am.  Dec.  787. 

Again,  it  is  contended  that  Laws  of  1883,  chapter  112,  has 
interposed  a  limitation  which  bars  this  action.  By  the  terms 
of  that  act,  the  sheriff's  certificate  of  sale  theretofore  or  there- 
after made  under  a  power  contained  in  a  mortgage  is  made 
•prima  facie  evidence  that  all  the  requirements  of  law  have 
been  complied  with,  and  of  title  in  fee  after  the  expiration  of 
the  time  for  redemption;  "  and  no  such  sale  shall  be  held  in- 
valid or  set  aside  by  reason  of  any  defect  in  the  notice  thereof, 
or  in  the  publication  or  posting  of  such  notice,  or  in  the  pro- 
ceedings of  the  officer  making  such  sale,  unless  the  action  in 
which  the  validity  of  such  sale  shall  be  called  in  question  be 
commenced,  or  the  defense  alleging  its  invalidity  be  inter- 
posed, within  five  years  after  the  date  of  such  sale."  The  act 
went  into  operation  six  months  after  its  passage.  Whatever 
may  be  the  purpose  and  scope  of  this  act,  it  cannot  reasonably 
be  construed  as  being  applicable  to  a  case  where  the  authority 
to  exercise  the  power  was  wholly  wanting,  and  where  the 
notice  and  sale  were  wholly  unauthorized,  and  not  merely 
irregular  by  reason  of  some  want  of  conformity  with  the 
statute;  otherwise  any  stranger  to  the  mortgage  and  to  the 
estate  might  acquire  a  title  divesting  that  of  the  mortgagor  by 
publishing  an  obscure  notice  of  sale,  subscribed  by  himself  or 
in  the  name  of  the  mortgagee,  or  without  any  signature  or  dis- 
closed authority,  and  by  causing  a  sale  to  be  made  thereunder, 
he  becoming  the  purchaser.  It  cannot  be  that  it  was  intended 
that  in  such  a  case  the  period  of  limitation  prescribed  by  this 
statute  (which,  in  respect  to  a  past  foreclosure  proceeding,  might 
be  only  six  months)  should  be  effectual  to  divest  the  land- 
owner of  his  estate,  regardless  of  the  fact  whether  he  knew  of 
the  fraudulent  proceeding  or  not.  In  the  case  before  us,  there 
-was  more  than  a  "defect"  in  the  notice,  and  in  the  whole 
proceeding.     In  so  far  as  it  purported  to  be  or  was  a  notice,  it 


Feb.  1888.]  Bausman  v.  Kelley.  665 

was  the  act  of  a  dead  man,  and  the  real  actor  had  no  more 
authority  to  institute  the  proceeding  than  any  stranger  would 
have  had.     We  do  not  think  the  act  of  1883  is  applicable. 

The  action  was  not,  within  the  general  statute  of  limita- 
tions, barred  by  the  lapse  of  six  years,  as  being  an  action  for 
relief  on  the  ground  of  fraud. 

Are  the  plaintiffs  chargeable  with  such  laches  that  the  pecu- 
liar remedies  of  a  court  of  equity  will  be  refused  as  against 
an  innocent  purchaser  for  value  of  an  apparently  valid  title? 
It  is  contended  on  the  part  of  the  plaintiffs  that  the  defense 
of  a  bona  fide  purchase  without  notice  is  not  available  as 
against  the  legal  title,  even  in  a  court  of  equity;  and  this 
position  is  not  without  authority  in  its  support.  Both  reason 
and  the  weight  of  authority  are,  however,  to  the  contrary: 
Bassett  v.  Nosworthy,  Finch,  102;  2  Lead.  Cas.  Eq.  1,  and 
notes;  Phillips  v.  Phillips,  4  De  Gex,  F.  &  J.  208,  216,  et  seq.; 
Bispham's  Eq.,  sec.  264;  2  Pomeroy's  Eq.  Jur.,  sees.  740,  742, 
and  cases  cited.  The  principle  upon  which  equity  refuses  to 
grant  relief  in  such  cases  is  equally  applicable,  whether  the 
plaintiff  has  or  has  not  the  legal  estate.  He  cannot  invoke 
equitable  relief,  and  at  the  same  time  insist  that  the  court 
shall  not  regard  any  fact  in  the  conduct  or  relations  of  the 
parties  which  may  show  his  suit  to  be  inequitable  and 
against  conscience.  The  defendant  oflFered  to  prove  that  from 
a  time  a  little  subsequent  to  the  conveyance  from  Galusha,  in 
1873,  down  to  the  time  of  the  trial,  —  a  period  of  some  twelve 
j'ears, — the  successive  grantees  of  this  apparent  title,  includ- 
ing the  defendant,  had  been  in  actual  possession  of  this  land; 
that  they  had  all  purchased  for  valuable  considerations,  with- 
out notice  or  knowledge  of  any  fact  invalidating  the  fore- 
closure proceedings,  and  that  they  had  paid  the  taxes.  This 
was  rejected,  for  the  reason,  as  appears  from  the  written 
opinion  of  the  learned  judge  filed  with  his  decision,  that  while 
this  would  show  the  defendant  to  be  entitled  to  the  equitable 
favor  of  the  court,  the  case  did  not  show  that  the  plaintiflfs 
were  chargeable  with  laches,  and  that  hence  the  legal  title 
must  prevail.  We  concur  in  the  view  of  the  learned  judge 
that  these  facts,  if  shown,  would  have  entitled  the  defendant 
to  the  equitable  protection  of  the  court,  unless  the  plaintiflfs, 
who  had  the  legal  title,  were  also  without  fault,  such  as 
should  prejudice' their  cause  in  a  court  of  equity.  We  will, 
therefore,  here  assume  that  the  facts  were  as  indicated  in  the 
oflfer      The  reiection  of  the  evidence   can   only  be  justified 
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upon  the  theory  that  it  could  not  have  affected  the  result 
An  essential  element  in  a  case  to  constitute  laches  is,  that  the 
party  whose  delay  is  in  question  shall  have  been  blameable 
therefor  iix  the  contemplation  of  equity;  that  he  ought  to  have 
moved  before,  if  he  desired  the  peculiar  and  discretionary 
relief  which  courts  of  equity  afford.  There  must,  therefore, 
have  been  knowledge,  actual  or  imputable,  of  the  facts,  which 
should  have  prompted  a  choice  either  to  diligently  seek  equi- 
table relief,  or  thereafter  to  be  content  with  such  remedies  as  a 
court  of  law  might  afford;  or  if  there  was  actual  ignorance, 
that  must  have  been  without  just  excuse:  Stocking  v.  Hanson^ 
35  Minn.  207;  2  Pomeroy's  Eq.  Jur.,  sees.  809,  817,  965. 

Whatever  injurious  consequences  might  naturally  be  antici- 
pated as  likely  to  result  from  delay  must  obviously  be  re- 
garded in  determining  whether  delay  has  been  justifiable  or 
culpable.  A  reason  why  equity  discourages  stale  claims  is 
based  upon  the  consideration  that  the  lapse  of  time  has  or 
may  have  been  prejudicial  by  reason  of  the  difficulty  of  prov- 
ing the  facts,  or  of  the  intervening  of  equities  in  favor  of 
innocent  persons,  or  perhaps  from  other  causes.  The  policy 
manifested  in  our  registry  laws,  to  make  the  public  records 
show  the  true  state  of  the  title  to  real  property,  has  been  such 
as  to  encourage  purchasers  to  rely  upon  what  the  record  dis- 
closes. That  purchases  of  real  estate  are  commonly  made 
from  those  who  appear  to  have  the  record  title,  without  other 
inquiry  than  such  as  the  records  or  the  occupancy  of  the  land 
may  suggest,  is  a  matter  of  common  knowledge,  of  which  no 
one  can  assume  ignorance.  Without  deciding  whether  the 
real  owner  who  has  recorded  his  title  is  under  any  legal  duty 
to  act,  if  by  the  unauthorized  and  illegal  conduct  of  another, 
the  records  are  made  to  show  that  his  title  has  been  divested, 
we  do  say  that  he  is  placed  in  such  a  position  that  if,  know- 
ing the  fact,  he  desires  the  aid  of  equity,  he  should  seek  it 
with  reasonable  diligence;  and  that  relief  should  be  refused, 
if,  through  his  unreasonable  delay,  equities  shall  have  inter- 
vened in  favor  of  others.  The  continuous  adverse  possession 
of  the  defendant  and  his  grantors  for  many  years  (we  assume 
still  what  the  defendant  offered  to  prove)  is  to  be  presumed 
as  a  fact  to  have  been  known  to  the  real  owners  of  the  estate  : 
McQuiddy  v.  Ware,  20  Wall.  14.  The  divestiture  of  title  by 
adverse  possession  rests  upon  this  presumption  of  notice  to 
the  true  owner  of  an  open  and  hostile  possession:  School  Dis- 
irict  V.  Lynch,  33  Conn.  330,  334;  TVrptn  v.  Sawidert,  32 
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Gratt.  27;  Samuels  v.  Borrowscale,  104  Mass.  207,  210.  The 
fact  of  unauthorized  possession,  being  known,  should  have 
put  the  owners  of  this  land  upon  inquiry,  and  inquiry  would 
have  certainly  disclosed  the  foreclosure  proceedings,  and  the 
apparently  valid  title  thus  acquired.  This  should  have 
prompted  such  further  investigation  as  might  be  necessary  to 
determine  the  expediency  of  action.  If,  under  such  circum- 
stances, those  having  the  obscured  legal  title  remain  inactive 
for  many  years,  suffering  the  apparently  valid  title  and  con- 
tinued indicia  of  ownership  to  allure  innocent  purchasers,  to 
their  prejudice,  it  cannot  be  that,  as  against  such  purchasers, 
they  are  entitled  to  the  favor  and  the  discretionary  aid  of  a 
court  of  equity.  If  in  fact  there  was  ignorance  of  the  adverse 
possession,  not  only  should  that  be  made  to  appear,  but  it 
must  be  excused  before  the  plaintiffs  would  be  entitled  to 
relief:  McQuiddy  v.  Ware^  supra. 

Some  other  circumstances  are  pressed  upon  our  attention^ 
which,  in  connection  with  the  alleged  possession  of  the  de- 
fendant and  his  grantors,  are  worthy  of  consideration,  as  hav- 
ing some  bearing  upon  the  question  whether  this  action  so 
tardily  brought  should  be  entertained  with  favor.  We  refer  to 
the  conduct  of  the  plaintiffs,  and  those  under  whom  they 
claim,  which  is  relied  upon  by  the  defendant  as  going  to  show 
an  abandonment  of  their  interest  in  the  land.  We  do  not,  at 
this  time,  pass  upon  the  weight  of  this  evidence,  but  only  con- 
sider its  legal  bearing.  There  is  evidence  tending  to  show  that 
this  mortgage  was  paid  in  1857,  by  the  proceeds  of  another 
mortgage  upon  the  same  land  for  a  larger  amount  than  given, 
yet  this  mortgage  was  allowed  to  stand  as  an  apparent  lien 
upon  the  land  for  a  period  of  thirteen  years,  and  the  apparent 
encumbrance  was  never  discharged  except  as,  by  the  fore- 
closure complained  of,  it  became  merged  in  the  apparent  title 
acquired  under  it.  The  neglect  to  pay  the  taxes,  and  the  ad- 
verse possession  since  about  1873,  have  already  been  referred 
to.  These  things  are  important  only  as  they  may,  with  other 
circumstances,  conduce  to  disclose  the  reason  why  these  per- 
sons took  no  such  interest  in  their  property  as  to  have  induced 
some  measure  of  prudence  for  its  preservation  from  loss,  and 
a  more  prompt  effort  to  remove  this  cloud.  If  the  real  reason 
why  this  action  was  not  brought  years  ago  was,  not  because 
they  were  ignorant  that  their  title  had  been  clouded,  but  be- 
cause they  did  not  propose  to  redeem  the  land  from  its  en- 
cumbrances, nor   to  attempt  to  protect  and   preserve  their 
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estate,  until  after  many  years  of  neglect  they  changed  their 
purpose  upon  discovering  that  the  land  had  come  to  be  of 
very  great  value,  such  a  speculative  course  of  conduct  would 
afford  a  reason  why  their  suit  should  not  now  be  entertained 
as  against  innocent  purchasers  whose  misfortune  might  be 
traced  to  that  neglect.  Even  if  the  original  owners  were  actu- 
ally ignorant  of  the  foreclosure  and  of  the  adverse  possession, 
if  that  ignorance  was  attributable  to  the  fact  that  they  then 
proposed  to  abandon  their  property  to  whoever  might  acquire 
it  under  its  encumbrances,  or  by  tax  title  or  otherwise,  such 
neglect  and  indifference  as  to  their  own  estate  would  constitute 
laches,  especially  as  respects  innocent  purchasers.  Nor  would 
it  be  a  suQicient  answer  for  the  original  owners  to  say  that 
they  did  not  expect,  and  had  no  reason  to  expect,  that  their 
estate  would  pass  from  them  in  just  this  way  by  the  fore- 
closure of  this  mortgage. 

We  are  of  the  opinion  that,  in  rejecting  the  evidence  offered, 
the  learned  judge  did  not  fully  appreciate  its  effect  as  bearing 
upon  the  equities  of  the  respective  parties,  and  that  there 
should  be  a  new  trial. 

Ordered  accordingly. 

Cloud  on  TrixK,  What  K:  Holland  v.  Mayor  etc.,  11  Mi  186;  69  Am. 
Dec.  195,  and  note  201;  Arrington  v.  Liseom,  34  CaL  365;  94  Am.  Dec.  722, 
and  note  742;  bill  to  remove  clond  on  title,  when  it  will  lie:  Muruon  v.  Mun- 
ton,  28  Conn.  582;  73  Am.  Dec.  693;  Polk  v.  Rosty  25  Md.  153;  89  Am.  Dec 
773;  Scott  V.  Onderdonk,  14  N.  Y.  9;  67  Am.  Dec.  106,  note  110;  Wethrrell  v. 
Eberle,  123  IlL  666;  5  Am.  St.  Rep.  574. 

Legal  Tftle  to  Land  cannot  bk  Tbied  in  Surr  to  Rejiovb  Cloud 
from  the  title:  Fontaine  v.  Hudson,  93  Mo.  62;  3  Am.  St.  Rep.  615. 

Lach£3  A3  Bar  to  Relief:  Walet  v.  Haakiru,  68  Tex.  418;  2  Am,  St. 
Rep.  601,  and  cases  collected  in  note  606. 


Byrnb  V,  Minneapolis  and  St.  Louis   Railway 

Company. 

[88  MiNMSSOTA,  212. 1 

Judgments— Rboobd  or  Former  Action  and  Rkoovirt  as  Ettdemcb  in 
Subsequent  Action.  —  In  an  action  to  recover  damages  for  injuries  re- 
sulting from  a  permanent  obstruction  of  a  watercoarse,  and  the  conse- 
quent overflowing  of  the  plaintiff's  land,  the  record  of  a  former  action 
and  recovery  for  the  same  cause,  for  damages  sustained  prior  to  the  com- 
mencement of  this  action,  is  properly  admissible  in  evidence  apon  tb« 
wune  issues  involved  in  both  actions. 
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PPOPKR  Measubk  of  Damages  tor  DBSTBrronoN  or  Loss  of  Growino 
Crops  is  in  general  the  valne  of  the  crops  standing  npon  the  ground, 
and  not  the  loss  as  measured  by  the  rental  value  of  the  land. 

"  Watebooxtrss,"  in  Legal  Sekse  of  Term,  does  not  Necessarily  Con- 
sist merely  of  the  stream  as  it  flows  within  the  banks  which  form  the 
channel  in  ordinary  stages  of  water;  and  when,  in  times  of  ordinary 
high  water,  the  stream,  extending  beyond  its  banks,  is  accustomed  to 
flow  down  over  the  adjacent  lowlands  in  a  broader  but  still  definable 
stream,  it  has  still  the  character  of  a  "watercourse,"  and  the  law  relat- 
ing to  watercourses  is  applicable,  rather  than  that  relating  to  mere 
surface  water. 

Former  Recovery  for  Injuries  Resulting  from  Nuisance  does  not 
Bar  a  recovery  for  subsequent  injuries  from  a  continuance  of  the  same 
nuisance. 

H.  J.  Peck,  for  the  appellant. 

J.  B.  Brisbin,  for  the  respondent. 

Dickinson,  J.  In  this  action  a  recovery  of  damages  is 
Bought  for  the  overflowing  of  the  plaintiff's  land  in  the  years 
from  1881  to  1885,  both  inclusive,  the  cause  of  such  injury 
being,  as  is  alleged,  the  constructing  and  maintaining  by  the 
defendant  of  its  railroad,  so  as  to  obstruct  a  natural  water- 
course (the  Cannon  River),  which  flows  across  the  plaintiflF's 
land.  The  obstruction  complained  of  was  not  on  the  plain- 
tiff"'s  land.  There  had  been  a  prior  action  between  the  same 
parties,  and  a  judgment  in  favor  of  this  plaintiff  for  injuries 
resulting  from  the  same  cause  during  several  years  prior  to 
1881.  The  court  properly  received  in  evidence  the  record  of 
the  former  action  and  recovery.  It  was  evidence  of  the  plain- 
tiff''6  title,  which  was  put  in  issue  by  the  defendant  in  both 
actions.  It  was  also  admissible  upon  the  question  whether 
the  railroad  had  been  so  constructed  as  to  obstruct  the  natural 
flow  of  the  stream,  which  was  also  in  issue  in  both  actions. 

In  general,  the  proper  measure  of  damages  for  the  destruc- 
tion or  loss  of  growing  crops  is  the  value  of  the  same  standing 
upon  the  ground,  and  not  the  loss  as  measured  by  the  rental 
value  of  the  land:  Lommeland  v.  St.  Paul  etc.  R^y  Co.,  35  Minn. 
412;  Folsom  v.  Apple  River  Log  Driving  Co.,  41  Wis.  602. 
This  general  rule  of  damages  was  properly  applied  in  this 
case,  the  plaintiff"  having  been  prevented,  by  the  acts  com- 
plained of,  from  securing  the  crop  of  hay  upon  the  meadow 
land  belonging  to  his  farm.  The  case  is  readily  distinguish- 
able in  several  respects  from  that  of  Brakken  v.  Minnesota  and 
St.  Louis  R'y  Co.,  29  Minn.  41,  and  31  Id.  45,  in  which  case 
there  was  no  destruction  or  loss  of  property.     We  see  no  rea- 
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eon  to  doubt  that  the  actual  loss  of  the  perennial  crop  of  grass 
was  susceptible  of  being  proved  and  measured  with  reasonable 
certainty.  Whether  the  damages  might  have  been  measured 
also  by  the  diminution  in  the  rental  value,  if  the  case  had 
been  presented  upon  that  theory,  we  need  not  determine. 

The  case  in  part  was,  that  outside  of  the  proper  banks  of 
the  stream,  the  defendant  had  constructed  an  embankment 
across  the  bottom-land  below  the  plaintiflPs  land  (by  the 
course  of  the  stream).  The  banks  of  the  stream  are  low,  and 
at  times  of  high  water  they  are  overflowed,  and  the  plaintiff's 
meadow-land  submerged.  It  is  shown  that  before  the  build- 
ing of  the  embankment  the  overflow  passed  off  in  that  direc- 
tion in  the  course  of  a  few  days,  but  since  that  time  it  has 
remained  upon  the  plaintiff's  meadow,  so  as  to  prevent  the 
harvesting  of  the  grass.  As  the  evidence  presents  the  case, 
the  embankment  "held  the  water  back."  The  rulings  and 
charge  of  the  court  were  to  the  effect  that  this  overflow  was  in 
the  nature  of  a  watercourse,  rather  than  of  mere  surface  water, 
and  that  the  defendant  had  no  right  to  so  construct  its  em- 
bankment over  the  bottom-land  as  to  obstruct  the  passage  of 
the  water.  The  facts  shown  justify  the  rulings  and  charge  of 
the  court.  A  "watercourse,"  in  the  legal  sense  of  the  term, 
does  not  necessarily  consist  merely  of  the  stream  as  it  flows 
within  the  banks  which  form  the  channel  in  ordinary  stages 
of  water.  When,  in  times  of  ordinary  high  water,  the  stream, 
extending  beyond  its  banks,  is  accustomed  to  flow  down  over 
the  adjacent  lowlands  in  a  broader  but  still  definable  stream, 
it  has  still  the  character  of  a  watercourse,  and  the  law  relat- 
ing to  watercourses  is  applicable,  rather  than  that  relating  to 
mere  surface  water:  Crawford  v.  Ramho,  44  Ohio  St.  279. 
What  might  be  the  rule  of  law  with  respect  to  water  setting 
back  from  a  stream  upon  adjacent  lowland,  but  not  passing 
ever  it  as  running  water,  we  do  not  determine.  We  do  not 
understand  this  to  be  such  a  case.  The  former  recovery  for 
injuries  resulting  from  the  obstruction  in  prior  years  did  not 
bar  this  action  for  subsequent  injuries  from  the  continued 
nuisance. 

Order  affirmed. 


PcNnrvK  Damages  wok  Continuanob  of  NuiaANcs  nuiy  be  given  by 
jury  ill  an  action  broogbt  after  a  former  recovery  by  the  plaintiff  against 
the  defendant:  EUu  v.  American  Academy  qf  Music,  120  Pa.  St.  608;  6  Am. 
St  Rep.  739. 


April,  1888.]  Wakefield  v.  Brown.  671 

Thocoh  Measure  of  Damages  for  Destruction  of  Growixo  Grass 
caused  by  wrongfully  overflowing  land  is  the  value  of  the  grass  at  the  time 
of  the  overflow,  yet  if  the  use  of  the  land  for  pasturage  and  the  growth  of 
grass  is  thereafter  prevented,  that  fact  may  be  considered  as  an  element  of 
damage:  Sabine  etc.  R.  li.  Co.  v.  Brousard,  09  Tex.  017. 

If  Land  is  Wronqfully  Overflowed,  and  the  Owner  thereby  De- 
prived of  its  Use,  the  true  measure  of  damages  is  its  fair  rental  value, 
and  not  the  contingent  profits  of  crops  which  might  have  been  raised  on  it 
had  it  not  been  overflowed:  City  of  Chicarjo  v.  Huenerbein,  85  111.  591;  28 
Am.  Rep.  020. 

Natural  Watercourse,  Definition  of:  Bloodgood  v.  Ayers,  108  N.  Y. 
400;  2  Am.  St.  Rep.  443,  and  cases  collected  in  note  440.  A  stream  does 
not  cease  to  be  a  watercourse,  and  become  mere  surface  water,  because,  at 
certain  points,  it  spreads  over  a  level  meadow  several  rods  in  width,  and  flows 
for  a  distance  without  defined  banks  before  flowing  again  in  a  definite  chan- 
nel:  West  v.  Taylor,  16  Or.  165. 


Wakefield  v.  Brown. 

[38  Minnesota,  3ei.] 

Judostents  —  Stay  of  Execution. — Time  during  Which  Execution  is 
Stayed  by  the  court,  at  the  instance  of  the  judgment  debtor,  must  be 
excluded  from  the  computation  of  the  five  years  after  entry  of  judg- 
ment allowed  by  the  Minnesota  statute  for  enforcing  it. 

Deeds.  —  If  True  Owner  of  Land  Conveys  by  Any  Name,  the  convey- 
ance, as  between  the  grantor  and  grantee,  will  transfer  title,  although  the 
grantor  executed  the  deed  of  conveyance  under  an  assumed  name,  or 
the  scrivener  who  draughted  the  instrument  made  a  mistake  in  liis  chris- 
tian name,  and  evidence  a?/M7u7c  the  instrument  is  admissible  to  indentify 
the  actual  grantor. 

Action  of  ejectment.     The  opinion  states  the  case. 

Smith  and  Reed,  for  the  appellants. 

Ueland,  Shores,  and  Holt,  for  the  respondents. 

Mitchell,  J.  The  defendants  claim  title  to  the  premises 
in  dispute  under  a  sale  on  execution,  issued  October  9,  1863, 
on  a  judgment  rendered  and  docketed  May  13,  1857,  against 
one  George  E.  H.  Day.  An  execution  was  issued  on  this 
judgment  May  15,  1857.  On  July  8,  1857,  the  judgment 
debtor  obtained  from  the  court  an  order  staying  all  proceed- 
ings under  the  judgment,  and  the  execution  issued  thereon, 
until  the  further  order  of  the  court,  and  directing  the  sheriff 
to  return  the  execution  immediately,  which  he  did,  stating 
that  he  returned  it  unsatisfied  by  order  of  the  court.  This 
stay  continued  in  force  until  October  21,  1858,  when  the  par- 
ties stipulated  that  the  answer  of  the  defendant  (which  it 
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would  seem  he  had  been  allowed  to  interpose)  should  be 
withdrawn,  and  the  judgment  theretofore  entered  remain  and 
stand  as  the  judgment  of  the  court,  and  that,  in  consideration 
of  the  premises,  execution  should  be  stayed  for  one  year  from 
November  1,  1858.  A  second  execution  was  issued  May  26, 
1862,  and  returned  "No  property  found,"  July  28,  1862.  A 
third  execution  was  issued  October  9, 1863,  which  was  the  one 
on  which  the  sale  was  made. 

The  statute  applicable  to  the  case  was  Revised  Statutes  of 
1851,  chapter  71,  section  80  (Pub.  Stats.  1858,  c.  61,  sec.  80), 
as  amended  by  Laws  of  1862,  chapter  27,  which  is,  that  "the 
party  in  whose  favor  judgment  is  given  may,  at  any  time 
within  five  years  after  the  entry  thereof,  proceed  to  enforce 
the  same  as  provided  by  statute;  but  when  no  execution  shall 
have  been  issued  and  levied,  or  returned  '  No  property  found,' 
within  five  years  from  the  time  of  the  entry  of  judgment,  the 
lien  of  the  judgment  shall  be  determined,  and  the  property  of 
the  judgment  debtor  discharged  therefrom."  The  contention 
of  the  plaintiffs  is,  that  the  return  of  the  first  execution  un- 
satisfied by  order  of  the  court  was  not,  within  the  doctrine  of 
Sherburne  v.  Rippe,  35  Mrnn.  540,  suflBcient,  under  this  statute, 
to  preserve  the  lien  of  the  judgment;  and,  the  second  execu- 
tion having  been  issued  more  than  five  years  after  the  entry 
of  the  judgment,  consequently  the  lien  of  the  judgment  had 
terminated  before  the  issuing  of  the  execution  on  which  the 
sale  was  made.  On  the  other  hand,  defendants  urge  that,  in- 
asmuch as  no  formal  levy  upon  real  estate  is  necessary,  as  has 
been  repeatedly  held  by  this  court,  therefore  the  issuing  and 
placing  the  first  execution  in  the  hands  of  the  sheriff  was  a 
sufficient  compliance  with  the  statute  to  preserve  the  lien  of 
the  judgment;  that  this  point  was  not  covered  by  the  assign- 
ments of  errors,  and  hence  not  considered  or  passed  upon  by 
this  court  in  Sherburne  v.  Rippe,  supra. 

Passing  this  point,  we  are  clearly  of  opinion  that  it  must  be 
held  that  the  lien  of  the  judgment  was  in  life  at  the  time  of 
the  issuing  of  the  third  execution,  in  October,  1863,  upon  the 
ground  that  the  time  from  July  8,  1857,  to  October  21,  1858, 
during  which  execution  was  stayed  by  the  court  at  the  in- 
stance of  the  judgment  debtor,  must  be  excluded  from  the 
computation  of  the  five  years  allowed  by  the  statute.  If  so, 
then,  of  course,  the  second  execution  was  issued  and  returned 
in  time  to  preserve  the  lien  of  the  judgment.  At  common 
law,  the  right  to  sue  out  an  execution  in  a  personal  action  was 
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limited  to  a  year  and  a  day  from  the  entry  of  judgment.  If 
the  party  had  slipped  his  time,  he  was  put  to  his  action  upon 
the  judgment.  This  limitation  of  the  common  law  was  as  in- 
flexible and  as  positive  as  that  of  our  statute;  yet  it  was  well 
established  at  common  law  that  when  the  plaintiff  had  judg- 
ment with  stay  of  execution,  or  execution  was  stayed  by  in- 
junction, the  plaintiff  might  sue  out  an  execution  within  one 
year  after  the  stay  terminated,  or  the  injunction  was  dissolved. 
On  the  same  principle,  if  the  defendant  brought  a  writ  of 
error,  and  thereby  hindered  the  plaintiff  from  taking  his  ex- 
ecution within  a  year,  and  the  plaintiff  in  error  was  nonsuited 
or  the  judgment  affirmed,  the  defendant  in  error  might  pro- 
ceed to  execution  after  the  year,  without  scire  facias,  because 
the  writ  of  error  was  a  supersedeas  to  the  execution,  and  the 
plaintiff  must  acquiesce  until  he  hears  the  judgment  above. 
The  reason  for  this  is,  that  the  stay  of  execution  being  with 
the  consent  and  for  the  benefit  of  the  judgment  debtor,  and 
the  injunction  or  writ  of  error  being  his  own  act,  he  should 
not  take  advantage  of  them,  nor  could  he  be  surprised  or 
prejudiced  by  the  delay,  because  that  delay  was  in  fact  refer- 
able to  himself.  It  would  be  unreasonable  and  inconsistent 
for  the  law  to  present  to  a  party,  in  one  hand,  a  command  to 
do  an  act  within  a  certain  time,  under  the  penalty  of  losing 
his  rights,  and  with  the  other  hand  restrain  him  from  doing 
the  act.  For  this  reason,  the  time  during  which  the  plaintiff 
was  thus  prevented  by  the  law  from  issuing  execution  was,  at 
common  law,  excluded  from  the  year  allowed  for  that  pur- 
pose: 3  Bac.  Abr.,  tit.  Execution,  H,  724;  Hutsonpiller  v.  Sto- 
ver, 12  Gratt.  579;  Michell  v.  Cue,  2  Burr.  660;  United  States  v. 
Hanford,  19  Johns.  173;  Noland  v.  Seekright,  6  Munf.  185. 
Analogous  in  principle  are  those  cases  in  which  the  courts 
have  frequently  made  exceptions  to  the  operation  of  statutes 
of  limitation,  though  exceptions  for  such  causes  were  not  pro- 
vided for  in  the  statutes;  as,  for  example,  the  period  during 
which  an  administrator  or  executor  is  exempted  from  suit; 
when  the  right  to  sue  an  administrator  has  been  suspended 
by  reason  of  an  appeal  from  the  order  appointing  him;  the 
time  during  which  the  courts  have  been  shut  by  war;  or  the 
period  during  which  the  plaintiff  has,  by  the  defendant,  been 
prevented  by  injunction  from  bringing  suit.  The  limitation 
of  the  statute  of  the  right  to  issue  execution  to  five  years  is 
strictly  analogous  to  the  common-law  limitation  of  a  year  and 

a  day.     The  only  change  is  one  of  time.     In  enacting  such  a 
AM.  ST.  Rep.,  Vol.  VIII.  — 43 
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statute,  it  is  not  to  bo  presumed,  notwithstanding  its  general 
terms,  that  the  legislature  intended  to  ignore  or  change  the 
common-law  rules  for  the  computation  of  time  under  the  limi- 
tation. On  the  contrary,  in  the  absence  of  express  provisions 
to  the  contrary,  it  is  to  bo  presumed  that  they  enacted  the 
statute  with  reference  to  these  rules,  and  that  they  intended 
them  to  continue  to  apply. 

We  are  strongly  inclined  to  the  opinion  that,  under  the 
stipulation  of  the  parties  of  October  21,  1858,  the  case  stood 
precisely  as  if  the  plaintiff  in  the  action  had  obtained  judg- 
Hient  with  a  stay  of  execution,  and  hence  that  the  period  of 
the  stay  under  the  stipulation,  as  well  as  the  stay  under  the 
order  of  the  court,  should  be  excluded.  If  so,  the  execution 
under  which  the  sale  was  made  was  issued  in  time,  without 
regard  to  the  two  previous  ones.  But  however  this  may  be, 
we  are  clear  that  the  time  the  stay  under  the  order  of  the  court 
continued  in  force  should  be  excluded.  It  follows  that  the 
execution  sale  was  valid,  and  transferred  to  the  purchaser  all 
the  interest  in  the  premises  which  Day  had  in  them. 

That  he  owned  one  undivided  half  is  undisputed.  Whether 
he  owned  the  other  half  depends  upon  the  existence  and  valid- 
ity of  a  conveyance  thereof  to  him  by  one  John  0.  Brunius, 
the  previous  owner.  There  was  introduced  in  evidence  the 
record  of  a  deed  thereof  to  Day,  executed  April  4,  1857,  in  the 
body  of  which  the  grantors  are  described  as  James  0.  BruniuB 
and  Bertha,  his  wife.  The  signatures  to  this  <Jeed  are  '*  J.  0. 
Brunius  "  and  "  Bertha  Brunius,"  and  in  his  certificate  of  ac 
knowledgment,  the  officer  certifies  that  James  O.  Brunius  and 
Bertha,  his  wife,  personally  came  before  him  and  acknowl- 
edged the  execution  of  the  instrument.  Parol  evidence  was 
offered  and  admitted  to  prove  that  John  0.  Brunius  and  wife 
were  the  parties  who  in  fact  executed  this  deed.  It  is  un- 
necessary to  repeat  this  evidence,  or  to  refer  to  it  further 
than  to  say  that,  if  competent,  it,  in  our  opinion,  conclusively 
proves  that  John  O.  Brunius  was  the  identical  person  who 
executed  this  deed.  Either  he  executed  it  under  the  assumed 
name  of  James  0.  Brunius,  or,  which  is  more  probable,  the 
ficrivener  who  drew  the  deed  made  a  mistake  in  the  christian 
name  of  the  grantor,  who  signed  himself  '*  J.  0.  Brunius,"  a 
name  by  which  he  was  also  often  known.  It  is  immaterial 
which  of  thes.e  hypotheses  is  the  correct  one;  for  in  either 
case,  there  can  be  no  question,  either  upon  reason  or  author- 
ity, that  if  he  in  fact,  executed  and  delivered  this  instrument 
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as  his  deed,  it  was  effectual,  as  between  the  grantor  and  gran- 
tee, to  convey  the  title.     If  the  true  owner  conveys  by  any 
name,  the  conveyance,  as  between  the  grantor  and  grantee, 
will  transfer  title,  and  in  all  cases  evidence  aliunde  the  instru- 
ment is  admissible  to  identify  the  actual  grantor.    The  admis- 
sion of  such  evidence  does  not  change  the  written  instrument, 
or  add  new  terms  to  it,  but  merely  fixes  and  applies  terms 
already  contained  in  it:  3  Washburn  on  Real  Property,  281 
Hommel  v.  Devinney,  39  Mich.  522;  Nixon  v.  Cobleigh,  52  111 
387;  Lyon  v.  Kain,  36  Id.  362,  369;  Middleton  v.  Findla,  25 
Cal.  76,  81;   FoMon  v.  Kehoe,  38  Id.  44;   99  Am.  Dec.  347 
Staak  V.  Sigelkow,  12  Wis.  234;  Morse  v.  Carpenter,  19  Vt.  613 
Fletcher  v.  Mansur,  5  Ind.  267;  Janes  v.  Whitbread,  11  Com 
B.  406,  411;  Elliot  v.  Davis,  2  Bos.  &  P.  338.     In  the  present 
case,  there  is  no  question  of  innocent  purchasers.     It  stands 
precisely  as  if  the  controversy  was  between  the  original  parties 
to  the  deed. 
Judgment  affirmed. 

Wheeb  Owneb  of  Land  Executes  Deed  thereof  to  FiorrnoxTS  Geau- 
TEE,  and  then,  under  the  name  of  such  grantee,  executes  another  deed  of  the 
same  land  to  another  person,  the  latter  gets  good  title:  David  v.  WilUamS' 
burgh  etc.  Ins.  Co.,  83  N.  Y.  265;  38  Am.  Rep.  418. 

Person  Who  Appears  before  Magistrate  and  Duly  AcKNOWLEDOEa 
Execution  ov  Deed,  to  which  his  name  was  subscribed  by  another  in  his 
absence,  thereby  recognises  and  adopts  the  signature  as  his  own :  Bartleti  v . 
f)ralx,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101. 


Knight  v.  Alexander. 

[88  Minnesota,  884.] 

Action  to  Determink  Adverse  Claim  to  Land  may  be  Maintained  by 
one  in  possession  thereof,  without  other  proof  of  bis  interest  in  the  land. 

Taxation.  —  Designation  of  Newspaper  for  Publication  of  Delinquent 
Tax  List,  named  in  a  resolution  of  the  board  of  county  commissioners 
the  "Enterprise,  "sufficiently  designates  the  "  Glencoe  liiterprise, "  there 
being  no  other  newspaper  published  in  the  county  bearing  that  name, 
and  being  in  common  speech  spoken  of  as  the  "  Enterprise." 

Description  in  Published  Delinquent  Tax  List  as  follows:  "N  ^  N  E 
iSE^NEiNEiofNWJ  section  23,  township  114,  range  30,  160 
acres,"  is  not  a  sufficient  description  of  the  north  half  of  the  northeast 
quarter,  the  southeast  quarter  of  the  northeast  quarter,  and  the  north- 
east quarter  of  the  northwest  quarter  of  that  section.  Li  sach  a  pub- 
lication a  description  which  is  in  fact  erroneous,  and  which  is  calculated 
to  mislead,  is  legally  insufficient  as  constructive  notice. 
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E.  S.  Alexander,  for  the  appellant. 

M.  0.  Little^  Hooker^  Little,  and  Nunn,  and  F.  R.  Allen^  for 
the  respondent. 

Dickinson,  J.  The  plaintiflFs,  alleging  their  ownership  and 
possession  of  the  land  in  controversy,  brought  this  action  un- 
der the  statute  to  determine  the  adverse  claims  of  the  defend- 
ant. The  latter  asserts  a  title  in  himself,  acquired  under  a 
tax  judgment  entered  in  1880.  The  land  in  question  is  in  the 
county  of  McLeod,  and  described  as  the  north  half  of  the 
northeast  quarter,  the  southeast  quarter  of  the  northeast 
quarter,  and  the  northeast  quarter  of  the  northwest  quarter  of 
section  23,  township  114,  of  range  30.  The  evidence  justified 
the  finding  of  the  plaintiflTs'  possession  of  the  land,  and  that 
was  sufficient  to  enable  them  to  maintain  this  action:  Herrick 
V.  Churchill,  35  Minn.  318;  Barber  v.  Evans,  27  Id.  92,  93. 

The  tax  judgment  through  which  the  defendant's  asserted 
title  was  derived  was  based  upon  a  publication  of  the  delin- 
quent list  in  a  newspaper  in  said  county,  which  at  the  time  of 
the  publication,  appeared  under  the  name  or  title,  "  Glencoe 
Enterprise."  This  newspaper  had  previously  been  called  the 
"  McLeod  County  Enterprise,"  but  the  name  had  been  changed 
as  above  indicated.  In  common  speech  it  was  spoken  of  as 
the  "Enterprise."  It  was  the  only  paper  published  in  the 
county  bearing  that  name.  Only  one  other  newspaper  was 
published  in  the  county.  That  was  published  under  the  name, 
"  Glencoe  Register."  It  is  claimed  that  the  county  commis- 
sioners had  not  sufficiently  designated  this  newspaper  for  the 
publication  of  the  delinquent  list,  because  in  their  resolution 
they  merely  named  the  "Enterprise."  We  think  that  this 
designation  was  sufficient,  in  view  of  the  facts  that  the  publi- 
cation was  required  to  be  made  in  a  newspaper  published  in 
that  county  (if  any  paper  was  published  there,  such  as  the 
statute  specifies),  and  that  there  was  no  other  paper  in  the 
county  bearing  that  name. 

In  the  delinquent  list,  as  published,  the  terms  of  descrip- 
tion in  question  were:  "  Felix  Comoyer  NiNE:JSEiNE 
i  N  E  i  of  N  W  i  23, 114,  30, 160."  The  figures  "  23,"  "  114," 
"  30,"  and  "  160  "  were  in  columns  headed  so  as  to  indicate 
that  these  terms  designated,  respectively,  section,  township, 
range,  and  the  number  of  acres.  Felix  Comoyer  was  the  owner 
of  the  land  in  question.  The  above  terms  certainly  do  not  cor- 
rectly describe  the  land  which  is  the  subject  of  this  action.  If 
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read  without  alteration  by  the  insertion  of  conjunctions  or 
marks  of  punctuation,  to  indicate  that  several  parcels  are  in- 
tended to  be  included,  these  abbreviations  designate  a  tract  in 
the  northeast  quarter  of  the  northeast  quarter  of  the  north- 
west quarter  of  the  section,  which,  if  the  section  be  of  the  ordi- 
nary area,  would  be  about  thirty-one  hundredths  of  an  acre  in 
extent.  They  can  only  be  made  descriptive  of  the  land  in 
question  by  inserting  or  implying  words  or  marks  to  efiect  a 
separation  of  the  terms,  which  upon  their  face  constitute  but 
a  single  description.  It  is  contended  that  the  statement  of 
the  number  of  acres  shows  that  these  terms  should  be  sepa- 
rated into  different  descriptions,  so  as  to  designate  several 
tracts  having  an  aggregate  area  of  160  acres,  and  that  only 
one  such  division  is  possible.  We  are  of  the  opinion  that,  un- 
der the  strict  rule  which  is  always  applied  in  such  cases,  this 
consideration  does  not  justify  holding  this  description,  which 
is  ia  fact  erroneous,  to  be  a  sufficient  designation  of  the  land 
in  question  for  the  purposes  contemplated  in  the  publication 
of  the  delinquent  list.  The  principal  object  for  which  that 
publication  is  required  is  to  give  notice  to  those  persons  in- 
terested in  the  land,  and  whose  attention  may  be  in  no  other 
way  drawn  to  the  facts  involved  in  the  notice.  Hence,  while 
a  particular  description  which  the  parties  to  a  deed  of  convey- 
ance may  have  adopted  to  designate  the  land  intended  by 
them  to  be  conveyed  may  be  sufficient,  although  in  some  re- 
spect erroneous,  it  does  not  follow  that  such  a  description  in  a 
published  tax  list  would  be  legally  sufficient  as  constructive 
notice.  In  such  a  publication  a  description  which  is  in  fact 
'irroneous,  and  which  is  calculated  to  mislead,  is  insufficient: 
Tallman  v.  White,  2  N.  Y.  66j  Cooley  on  Taxation,  404  et  seq. 
It  seems  to  us  that  this  description  was  such  as  might  mislead 
one  whose  attention  is  not  called  to  the  fact  of  the  erroneous 
designation.  If,  for  instance,  a  person  interested  in  the  south- 
west quarter  of  the  northeast  quarter  of  this  section  had  looked 
through  this  published  list  to  learn  whether  that  tract  was 
there  charged  with  delinquent  taxes,  he  would,  as  may  be 
supposed,  have  found  no  such  land  described  in  the  list.  If 
actually  informed  that  the  description  in  question  was 
not  what  it  was  intended  to  be,  and  that  it  was  intended 
to  embrace  that  tract,  he  might  then,  with  a  little  study, 
discover  that  this  description  could  only  be  made  to  de- 
signate 160  acres  of  land,  in  a  section  of  640  acres,  by  such 
alteration  of  the  terms  as  would  make  the  "  S.  E.  i  N.  E.  i  " 
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a  distinct  description.  In  view  of  the  purpose  for  which  such 
a  publication  is  required,  it  would  seem  that  an  erroneous  de- 
scription here  would,  in  general,  be  at  least  as  objectionable 
as  in  a  tax  deed.  In  Orton  v.  Noonan,  23  Wis.  102,  a  descrip- 
tion in  a  tax  deed  was:  "Part  of  N.  W.  i  lot  3,  [....]  5 
25-100  acres  of  sec.  9,  T.  7,  R.  22."  The  court  read  this  as 
meaning  upon  its  face,  "  Part  of  northeast  quarter  of  lot  3," 
etc.,  and  held  that  the  words  "  being "  or  "  described  as  " 
should  not  be  supplied  by  intendment,  instead  of  "of"  (which 
would  have  made  the  description  applicable  to  the  land  in 
question),  as  that  would  change  the  sense  as  it  would  be  ordi- 
narily understood.  In  Keith  v.  Hayden,  26  Minn.  212,  a  judg- 
ment describing  the  land  as  "  8."  N.  E.*  &  N.  W.*  S.  E.*  sec. 
32,"  etc.,  designated  also  as  being  120  acres,  was  held  in- 
sufficient, although  it  might  have  been  said,  as  it  is  here, 
that  120  acres  of  land  could  be  described  by  these  terms  only 
by  reading  them  as  the  south  half  of  the  northeast  quarter  and 
the  northwest  quarter  of  the  southeast  quarter  of  the  section. 

The  delinquent  list,  as  published,  being  thus  fatally  defec- 
tive, there  was  no  jurisdiction,  and  the  judgment  was  void, 
and  is  not  protected  from  attack  by  the  lapse  of  the  statutory 
period  of  limitation:  Feller  v.  Clark,  36  Minn.  338;  Sanborn  v. 
Cooper,  31  Id.  307. 

Judgment  affirmed. 

Action  to  Quikt  Title,  when  and  when  not  maintainable:  See  Smiili  v. 
McConnell,  17  111.  135;  63  Am.  Dec.  340;  Blanchard  v.  Tyler,  12  Mich.  339; 
86  Am.  Dec.  57;  Wetherellv.  Eberle,  123  IlL  666;  5  Am.  St.  Rep.  574,  and 
note  577;  Norilirop  v.  Andrttoa,  39  Kan.  667.  Poosesaion  of  one  of  several 
joint  owners  of  land  is  the  possession  of  all,  and  where  one  is  thus  in  posses- 
sion by  his  co-tenant,  ho  may  maintain  an  action  to  qniet  hia  title:  8eoU  v. 
Scott,  85  Ky.  385. 

Tax  Sale  is  Void  tr  Statutk  is  not  Followed  in  any  matter  material 
to  sale,  as  if  the  land  is  not  advertised,  or  if  it  is  misdescribed  in  the  adver- 
tisement, etc.:  Wallace  v.  Brwm,  22  Ark.  118;  76  Am.  Dec.  421;  Bidwell  v. 
Webb,  10  Minn.  59;  88  Am.  Dec.  56.  Sofficient  compliance  with  statute  a* 
to  advertisement  of  tax  sale  in  newspaper:  See  Ca$$  v.  Belhwg,  31  N.  H. 
601;  64  Am.  Dec  347. 
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rss  MiNNBSOTA,  406.] 

Watkbs  —  RiPARiAK  Rights.  —  Title  to  Soil  undek  Water  and  bb- 
TOKD  Low-water  Mark  of  a  navigable  stream  or  lake  is  ia  the  state, 
and  a  deed  of  conveyance  executed  by  the  owner  of  the  abutting  shore, 
purporting  to  convey  such  soil,  ia  wholly  inoperative. 

Only  Rights  Which  Riparian  Owner  can  have  beyond  Low-wateb 
Mark  are  certain  riparian  rights  incident  to  land  bordering  upon  nav- 
igable water.  Such  rights  exist  jure  naturce,  and  cannot  be  severed  and 
transferred  apart  from  the  abutting  shore,  so  as  to  become  rights  ia 
gross. 

Riparian  Rights  Incident  or  Appurtenant  to  no  land  cannot  exbt. 

Cloud  upon  Title. —  Grantee  in  Deed  of  Land  ABUTTiNa  on  Navigablb 
Stream  may  Maintain  Action  to  remove  the  cloud  upon  his  riparian 
rights,  created  by  a  prior  deed  to  another  grantee  from  the  same  grantor, 
purporting  to  convey  the  soil  under  the  water  and  beyond  low-water 
mark. 

Action  to  remove  cloud  upon  title.  The  opinion  states  the 
case. 

PJielps  and  Smith,  for  the  appellants. 

White,  Shannon,  and  Reynolds,  for  the  respondent. 

QiLFiLLAN,  C.  J.  In  1858,  the  owner  of  what  is  known  as 
Rice's  Point,  a  point  of  land  extending  into  that  part  of  Lake 
Superior  now  called  the  bay  of  Duluth,  platted  the  same  as  a 
town,  and  recorded  the  plat.  On  the  plat  there  were  deline- 
ated certain  blocks,  numbered  64,  75,  84,  and  95.  The  streets 
separating  these  blocks  have  since  been  duly  vacated,  so  that 
they  now  lie  in  one  solid  parcel  of  land,  which  is  bounded  on 
the  east  by  the  waters  of  the  bay.  At  the  time  of  the  platting, 
said  parcel  as  platted  extended  to  and  beyond  the  low-water 
mark,  and  the  bay  front  of  the  parcel  was  then,  ever  since 
has  been,  and  now  is  under  water.  There  were  also  deline- 
ated, on  said  plat,  blocks  in  front  of  said  parcel,  which  were, 
as  shown  on  the  plat,  in  the  water  beyond  the  low-watermark, 
and  where  the  person  then  platting  had  no  title  to  the  land. 
Among  the  blocks  so  delineated  in  the  water,  and  below  the 
low-water  mark,  was  one  numbered  122.  The  said  owner 
thereupon  conveyed  blocks  64,  75,  84,  and  95,  and  plaintiff 
now  has  the  title  so  conveyed.  On  the  same  day,  said  owner 
executed  to  one  Wilson  a  deed  purporting  to  convey  to  him 
block  122,  and  Wilson  subsequently  executed  to  defendants 
a  deed  purporting  to  convey  said  block  to  him.  Plaintiff 
is  in  the  actual  possession  of  the  blocks  so  conveyed  to  it. 
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The  chief  question  in  the  case  is,  What  did  the  plaintiff's 
and  the  defendants'  grantors  respectively  get  by  the  deeds 
from  the  said  owner?  That-  owner  owned  the  land  only  to 
low-water  mark.  The  title  to  the  soil  beyond  that,  and  under 
the  water,  was  in  the  state.  The  only  rights  he  could  have 
beyond  the  low-water  mark  were  certain  riparian  rights  inci- 
dent to  land  bordering  upon  a  navigable  stream  or  lake. 
Among  these  were  the  right  to  enjoy  free  communication  be- 
tween his  abutting  premises  and  the  navigable  waters  of  the 
lake,  to  build  and  maintain  suitable  landings,  piers,  and 
wharves  on  and  in  front  of  his  land,  and  to  extend  the  same 
therefrom  into  the  lake  to  the  point  of  navigability,  even  be- 
yond low-water  mark;  and  to  this  extent  exclusively  to  occupy 
for  such  and  like  purposes  the  bed  of  the  lake,  subordinate  to 
the  public  paramount  right  of  navigation:  Brisbine  v.  St.  Paul 
and  Sioux  City  R.  R.  Co.,  23  Minn.  114;  Union  Depot  etc.  Co. 
v.  Brumwich  31  Id.  297;  47  Am.  Rep.  789.  These  rights  all 
pertain  to  the  use  of  abutting  land  in  connection  with  the 
water,  or  of  the  water  in  connection  with  the  land.  The  right 
to  use  beyond  the  low-water  mark  rests  upon  the  title  to  the 
bank,  and  not  to  the  bed  of  the  water:  Diedrich  v.  Northwestern 
Union  R'y  Co.,  42  Wis.  248;  24  Am.  Rep.  399.  It  is  a  right 
peculiar  to  the  owner  of  the  land  bordering  on  the  lake  or 
stream,  and  not  possessed  by  others:  Morrill  v.  St.  Anthony 
Falls  Water-Power  Co.,  26  Minn.  222;  37  Am.  Rep.  399,  and 
cases  cited.  The  owner  of  the  abutting  land  has  the  right  to 
enjoy,  for  the  purposes  of  gain  or  pleasure,  all  the  facilities 
which  the  location  of  his  land  with  reference  to  the  lake  af- 
fords: Delaplaine  v.  Chicago  &  N.  W.  R'y  Co.,  42  Wis.  214; 
24  Am.  Rep.  386.  It  exists  jure  naturae,  because  the  land  has, 
by  nature,  the  advantage  of  being  washed  by  the  stream: 
Lyon  V.  Fishmongers*  Co.,  L.  R.  1  App.  Cas.  662.  The  right 
is  incident  to  the  land,  —  belongs  to  it  by  nature.  We  have 
not  found  any  case  holding  that  it  may  be  severed  from  the 
right  to  the  abutting  land,  so  as  to  become  a  right  in  gross; 
one  person  owning  exclusively  the  shore,  and  another  the 
riparian  right  incident  to  it,  though  owning  no  shore.  As 
the  owner  of  the  shore  has  no  title  to  the  soil  under  the  water, 
he  can  convey  nothing  in  the  soil;  and,  aa  he  cannot  convey  the 
riparian  right  severed  from  the  shore,  his  deed  of  conveyance  of 
the  soil  under  the  water  must  be  inoperative.  Undoubtedly, 
he  may  release  his  riparian  right  to  the  owner  of  the  soil 
under  the  water,  —  the  state,  or  its  grantee  or  licensee.     Per- 
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haps  he  may  transfer  the  right  to  the  owner  of  shore-land,  in 
connection  with  which  it  can  be  used  and  enjoyed,  though  not 
directly  abutting;  but  that  is  not  this  case.  Riparian  rights 
incident  or  appurtenant  to  no  land  cannot  exist.  No  interest 
passed  by  the  deed  under  which  defendants  claim.  The  grantee 
in  that  deed,  and  his  grantees,  must  be  presumed  to  have  known 
the  situation  and  character  of  what  the  deed  purports  to  con- 
vey, so  that  no  estoppel  could  arise  by  reason  of  it. 

An  action  to  remove  the  cloud  on  plaintiff's  title  created  by 
the  deed  can  be  maintained.  The  deed  is  valid  on  its  face. 
The  manner  in  which  block  122  is  delineated  on  the  plat  is 
probably  notice  to  parties  assuming  to  purchase  that  block 
that  it  lay  below  the  low-water  mark  (if  such  were  the  fact). 
But  it  was  not  conclusive  of  that  fact.  Notwithstanding  what 
•appeared  by  the  plat  to  be  the  situation  of  the  block  with  re- 
spect to  the  water,  it  might  still  be  shown  (if  such  were  the 
fact)  that  the  block  did  not  lie  under  water. 

The  act  making  Rice's  Point,  as  platted,  a  part  of  the  city 
of  Duluth  cannot  be  construed  as  a  transfer  or  surrender  by 
the  state  of  its  title  to  the  soil  below  low-water  mark. 

Judgment  afiBrmed. 

Watkrcourses,  Title  and  Rights  of  Riparian  Owner:  Welles  v.  Bailey, 
65  Conn.  292;  3  Am.  St.  Rep.  48,  and  cases  collected  in  note  53;  Williams- 
burg Boom  Co.  V.  Smith,  84  Ky.  372. 

Term  "  Tide-lands  "  Applies  to  those  lands  adjoining  mainland,  and 
periodically  covered  and  uncovered  by  the  rising  and  falling  tides:  Ellioti  v. 
Stevjart,  15  Or.  259. 

Right  of  Riparian  Proprietors,  at  Common  Law,  to  use  of  waters  of 
Btream:  Jones  v.  Adams,  19  Nev.  78;  3  Am.  St.  Rep.  788,  and  cases  collected 
in  note  797. 

Cloud  upon  Title:  See  Bausman  t.  KeUey,  ante,  p.  661,  and  note  668. 


Peel  v.  McCarthy. 

rss  Minnesota,  451.J 
Guardian  and  Ward.  —  Where  Guardian  of  Infant  Dies  without 
HA  VINO  Rendered  Any  Account  of  his  guardianship,  the  probate 
court  which  appointed  him  may  require  the  personal  representative  of 
the  deceased  to  account  for  the  moneys  of  the  ward  received  by  the 
guardian  in  his  lifetime. 

John  D.  O'Brien,  for  the  appellant. 

John  W.  Willis,  for  the  respondent. 
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Dickinson,  J.  In  or  prior  to  1868,  Jeremiah  McCarthy  was, 
by  the  probate  court  of  Dakota  County,  appointed  guardian  of 
an  infant,  Mary  Connors.  In  that  year,  as  such  guardian,  and 
under  license  from  that  court,  he  sold  certain  real  estate  of 
the  infant,  and  received  the  price  of  it,  $902.89.  This  sale 
was  never  reported  to  nor  confirmed  by  the  court;  but  the  for- 
mer ward  (now  Mary  C.  Peel)  affirmed  the  sale,  and  sought 
to  recover  the  price  so  paid  to  her  former  guardian,  which  he 
had  never  paid  over  or  accounted  for  to  the  probate  court.  In 
August,  1885,  Mary  C.  Peel  filed  her  petition  to  the  probate 
court  for  an  accounting  by  the  guardian  in  respect  to  this 
matter.  In  September,  1885,  McCarthy  died,  being  then  a 
resident  of  Ramsey  County;  and  by  the  probate  court  of  that 
county  this  appellant  was  appointed  administratrix  of  his 
estate.  Thereafter  the  administratrix  was,  by  order  of  the 
probate  court  of  Dakota  County,  after  notice,  substituted  in 
place  of  the  deceased  guardian  in  such  proceedings  for  an 
accounting.  After  this  the  probate  court  of  Dakota  County 
issued  its  order  or  citation  to  the  administratrix,  commanding 
her,  as  such  administratrix,  to  appear  before  that  court  to 
show  cause  why  she  should  not  make  report  to  that  court  of 
the  sale  before  referred  to,  and  why  she  should  not  account 
and  pay  over  to  the  petitioner  the  proceeds  of  the  sale,  and 
why  the  prayer  of  the  petition  should  not  be  granted.  After 
service  of  this  citation,  the  administratrix  did  not  appear  or 
show  cause  as  commanded,  and,  after  hearing  proofs  on  the 
part  of  the  petitioner,  the  court  found  the  allegations  of  the 
petition  to  be  true;  that  the  estate  of  the  deceased  was  in- 
debted to  the  petitioner  in  the  sum  of  $902.89,  with  interest 
from  the  time  of  such  sale;  and  it  was  adjudged  that  the 
administratrix  pay  the  same.  Thereafter,  in  proceedings  in 
the  probate  court  of  Ramsey  County  in  the  same  year  (1886), 
after  a  hearing  upon  the  question  of  allowing  this  claim  of 
Mary  C.  Peel  as  a  debt  against  the  estate,  the  claim  was  al- 
lowed by  the  probate  court,  and  a  judgment  was  rendered  for 
the  recovery  of  the  same,  and  directing  payment  thereof  to  be 
made  by  the  administratrix  in  the  course  of  the  administra- 
tion of  the  estate.  The  administratrix  appealed  to  the  dis- 
trict court,  where  the  judgment  of  the  probate  court  was 
affirmed,  from  which  latter  judgment  she  then  appealed  to 
this  court.  The  only  ground  upon  which  the  appellant  relies 
is,  that  the  probate  court  of  Dakota  County  had  not  juris- 
diction to  enter  judgment  against  the  administratrix  in  the 
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guardianship  proceedings,  and  hence  that  its  determination 
of  the  liability  of  the  administratrix  was  a  nullity,  and  con- 
stituted no  foundation  for  the  adjudication  of  the  probate 
court  of  Ramsey  County. 

We  are  of  the  opinion  that  the  probate  court  of  Dakota 
County  had  authority  to  call  upon  the  administratrix  of  the 
deceased  guardian's  estate  to  account  for  the  moneys  of  the 
ward  received  by  the  guardian  in  his  lifetime,  and  to  declare 
her  liability  in  respect  to  the  same:  Kittredge  v,  Betton,  14 
N.  H.  401;  Gregg  v.  Gregg,  15  Id.  190;  Woodbury  x.  Hammondy 
54  Me.  332;  Waterman  v.  Wright,  36  Vt.  164.  We  do  not  dis- 
cover in  our  statute  any  express  provision  upon  the  point  in 
question.  It  is,  however,  manifestly  contemplated  that  the 
accounts  of  guardians  shall  be  rendered  to  the  probate  court 
by  which  they  have  been  appointed,  and  whose  authority  to 
direct  and  control  their  conduct  and  to  settle  their  accounts  is 
explicitly  declared  by  statute:  Gen.  Stats.  1878,  c.  49,  sec.  3. 
The  prescribed  conditions  of  a  guardian's  bond  are,  among 
other  things,  that  he  will  render  account  within  a  stated  time, 
and  at  such  other  times  as  the  probate  court  shall  direct;  and 
that  he  will,  at  the  expiration  of  his  trust,  settle  his  accounts 
with  the  judge  of  probate,  or  with  the  ward,  and  pay  over, 
etc.:  Gen.  Stats.  1878,  c.  59,  sec.  27.  It  is  most  consistent 
with  the  manifest  purpose  of  the  statute  that,  if  a  guardian 
dies  without  having  rendered  any  account,  his  personal  rep- 
resentatives may  be  required  to  account  for  property  of  the 
ward  alleged  to  have  been  received  by  the  guardian.  If  this 
cannot  bo  done,  the  probate  court,  having  full  and  exclusive 
jurisdiction  concerning  the  guardianship,  is  powerless  to  re- 
quire any  accounting  or  settlement.  Nor  is  there  any  appar- 
ent reason  why  the  administratrix  may  not  be  thus  required 
to  account,  except  that  which  may  be  urged  in  respect  to  any 
alleged  liability  of  the  intestate, — that  is,  the  want  of  per- 
sonal knowledge  on  her  part  concerning  the  matters  in  ques- 
tion. She  has,  however,  presumably,  in  her  possession  all  the 
means  of  information  which  are  in  existence, — in  the  ac- 
counts, vouchers,  and  other  instruments  or  evidence  relating 
to  the  guardianship  which  were  in  the  possession  of  the  guar- 
dian at  the  time  of  his  death.  She,  if  any  one,  can  account 
for  what  has  been  received;  and  as  the  estate  which  is  in  her 
hands  for  administration  is  responsible  for  whatever  property 
may  have  been  received  by  the  guardian,  and  not  expended, 
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it  is  most  proper  that  she  should  account  therefor  to  the  court 
having  jurisdiction  concerning  the  guardianship. 
Judgment  affirmed. 


Methods  of  CoMPBLLixa  Accounts  witu  Dkceabed  Administrators 
AND  Guardians.  —  It  was  formerly  heM  in  New  York  that  a  atirrogate  bad 
no  power  or  authority  to  compel  the  representatives  of  a  deceased  guardian 
to  account  and  pay  over  a  balance  found  due  from  him:  Fammoorth  v.  Oli- 
ftluint,  19  Baib.  30;  Andrade  v.  Colien,  32  Hun,  225.  And  that  the  surrogate 
had  no  jurisdiction  to  cite  A  as  executor  or  administrator  of  B,  to  account 
for  B's  dealings  as  executor  or  administrator  of  O  with  C'a  estate,  except  for 
such  assets  of  C  as  had  come  into  A's  possession:  DaJdn  v.  Dennming,  6  Paige, 
95;  MontroM  v.  Wheeler,  4  Lans.  99.  But  relief  was  to  be  obtained  by  com- 
plaint in  a  court  of  equity:  Farnstoorih  v.  Oliphant,  19  Barb.  30,  35.  And 
by  the  amendment  of  section  2606  of  the  Code  of  Civil  Procedure,  a  surro- 
gate's court  may  now  require  an  accounting  from  the  representative  of  a  de- 
ceased executor  or  administrator,  in  like  manner  as  it  might  have  from  the 
latter  during  his  lifetime,  after  revocation  of  his  letters:  Herbert  v.  Steveruorif  3 
Demarest,  236;  and  see  Bieder  v.  Sieinhauer,  15  Abb.  X.  C.  428.  In  California, 
the  probate  court  has  no  authority  to  cite  the  administrator  of  an  adminis- 
trator to  settle  the  account  of  his  intestate  with  the  estate  of  which  he  was 
the  administrator:  Bush  v.  Lindaey,  44  Cal.  121;  and  see  Wetzler  v.  Fitch,  52 
Id.  638.  And  where  an  administrator  dies  without  rendering  an  account, 
jurisdiction  to  compel  an  accounting  vesta  in  the  appropriate  court  of  equity: 
CluiquetU  v.  Ortet,  60  Id.  594.  And  in  several  of  the  states,  the  jurisdiction 
of  the  court  of  probate  and  of  the  court  of  chancery  is  concurrent  in  matters 
of  administration  and  of  guardianship:  See  HaiUy  v.  Boyd,  64  Ala.  399; 
Wager  v.  Wager,  89  N.  Y.  161;  State  v.  DUley,  64  Md.  314;  but  the  juris- 
diction of  the  latter  court  in  the  administration  of  an  estate  ceases  when  the 
special  matter  for  which  it  was  invoked  has  been  disposed  of.  As  a  general 
rule,  when  that  is  done  the  matter  should  be  sent  back  to  the  probate  court, 
with  instructions  if  necessary:  Haukins  v.  Layne,  48  Ark.  544,  548;  com- 
pare Freeland  v.  Doxy,  25  111.  294;  McDonald  v.  A  ten,  1  Ohio  St.  293.  In 
Alabama,  when  an  administrator  has  died  without  settling  his  accounts,  and 
his  personal  representative  becomes  the  administrator  de  honia  non  of  the  in- 
testate's estate,  which  is  declared  insolvent,  it  is  held  that  the  dual  and  antag- 
onistic relations  which  he  sustains  take  away  the  jurisdiction  of  the  probate 
court  to  make  a  settlement  with  him  of  the  accounts  of  the  deceased  ad- 
ministrator; and  a  settlement  made  by  him  in  that  court,  being  void  on  its 
face  for  want  of  jurisdiction,  may  be  set  aside  at  a  subsequent  term:  Bu- 
chanan  v.  Thonuuon,  70  Al*.  401;  and  see  Alexander  v.  Alexander,  70  Id.  212. 
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De  Graff  v.  Queen  Insurance  Company. 

[88  Minnesota,  601.] 
ivstbanob.  —  lanorraob  op  condition  in  polict  of  insurance  must  bk 
Clsab  and  unambiguous,  and  any  reasonable  doubt  as  to  its  meaning 
mnst  be  resolved  in  favor  of  the  insured.  The  terms  employed  must  be 
construed  with  reference  to  the  nature  of  the  property  insured,  the  pur- 
poses for  which  it  is  ordinarily  used,  and  the  manner  in  which  it  is 
usually  kept,  so  as  to  give  the  conditions,  if  possible,  a  meaning  reason* 
ably  applicable  to  the  kind  of  insurance  upon  that  particular  species  of 
property. 

OONSTBUCTION   OF  INSURANCE    POLICT   WITH    REFERENCE    TO    SITUATION   OF 

Property  Insured.  —  A  statement  in  a  policy  of  insurance  against  fire 
and  lightning,  describing  live-stock  covered  by  the  policy  as  being  in  a 
certain  barn,  taken  in  connection  with  a  clause  in  the  policy  providing 
that  the  company  "shall  not  be  liable  for  more  than  the  sum  or  sums 
insured,  nor  the  interest  of  the  insured,  except  as  hereinafter  provided, 
as  specified  upon  the  property  described  in  the  places  herein  set  forth, 
and  not  elsewhere, "  is  to  be  construed  as  mere  matter  of  description  for 
identification  of  the  property  insured,  and  not  a  promissory  stipulation 
on  the  part  of  the  insured,  or  a  condition  of  insurance  on  the  part  of  the 
insurer,  that  such  location  of  the  property  should  remain  unchanged. 

Spooner  and  Spooner,  for  the  appellant. 

W.  D.  Cornish,  for  the  respondent, 

Mitchell,  J.  This  was  an  action  on  a  policy  of  insurance^ 
to  recover  the  value  of  a  brood  mare,  which  was  killed  by- 
lightning  April  20, 1886.  The  policy  was  issued  in  November, 
1882,  to  plaintiff's  testate,  the  owner  of  the  farm  described, 
and  insured  him,  for  the  period  of  five  years,  against  loss  or 
damage  by  fire  to  the  property  described,  to  the  amount  of 
$7,500,  distributed  as  follows:  $1,000  on  his  one  and  one  half 
story  wood  dwelling;  $250  on  his  household  furniture  therein; 
$3,000  on  his  wood  barn;  $2,500  on  live-stock  therein;  $750 
on  his  wood  hog-house,  —  all  situated  on  the  northeast  quarter 
of  section  4,  township  107,  range  24,  township  of  Aulton, Waseca 
County,  Minnesota.  It  was  stipulated  in  the  policy  that  it 
should  cover  loss  or  damage  by  lightning,  whether  fire  ensued 
or  not.  The  policy  also  provides  "that  the  said  company 
shall  not  be  liable  for  more  than  the  sum  or  sums  insured, 
nor  the  interest  of  the  insured,  except  as  hereinafter  pro- 
vided, as  specified  upon  the  property  described  in  the  places 
herein  set  forthy  and  not  elsewhere^  At  the  time  this  policy 
was  issued,  the  live-stock  on  the  farm  (including  this  mare), 
when  housed,  were  usually  kept  in  the  barn  described  in 
the  policy,  but  were  turned  out  to  pasture  during  the  sum- 
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mer.  After  the  policy  was  issued,  and  shortly  before  the 
loss,  the  insured  built  upon  the  farm  a  new  bam,  two  hun- 
dred or  three  hundred  feet  distant  from  the  old  one.  Four  or 
five  weeks  before  the  loss,  he  put  the  mare  in  the  new  bam, 
where  she  remained  until  killed  by  lightning.  The  insured 
testified  that  this  removal  was  temporary;  but  he  stated  no 
definite  time  when  he  intended  to  return  the  mare  to  the  old 
barn,  and  the  evidence  shows  that  the  only  reason  for  the 
change  was  one  of  convenience  in  caring  for  the  animal.  No 
claim  is  made  that  the  risks  insured  against  were  greater  in 
one  barn  than  in  another.  The  contentions  of  the  appellant 
are:  1.  That,  under  the  policy,  the  mare  remained  insured 
only  when  in  the  wood  barn  described,  and  not  elsewhere; 
and  2.  Even  if  the  policy  is  not  construed  thus  strictly,  she 
would  remain  insured  only  while  removed  temporarily  for 
some  purpose  incident  to  the  ordinary  use  and  enjoyment  of 
the  property;  and  that  the  removal  to  the  new  barn  for  a 
period  of  several  weeks,  for  no  particular  reason  except  the 
matter  of  convenience,  was  not  a  temporary  but  a  permanent 
removal.  Under  the  view  we  take  of  the  case,  both  of  these 
contentions  can  be  disposed  of  together.  The  appellant  rests 
his  construction  of  the  policy  mainly  upon  the  two  clauses 
which  we  have  italicized. 

In  the  construction  of  such  policies,  there  are  two  elemen- 
tary rules:  first,  the  language  of  a  condition  in  a  policy,  being 
that  of  the  insurer,  selected  by  him,  and  intended  for  his 
benefit,  must  be  clear  and  unambiguous,  and  any  reasonable 
doubt  as  to  its  meaning  must  be  resolved  in  favor  of  the  in- 
sured. The  tendency  of  such  stipulations  is  to  narrow  the 
range  of  the  underwriter's  principal  obligation;  and  again,  if 
the  meaning  is  ambiguous,  it  is  his  own  fault  in  not  making 
use  of  more  definite  terms  in  which  to  express  it:  Chandler  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  21  Minn.  85;  18  Am.  Rep.  385; 
Loy  V.  Home  Ins.  Co.,  24  Minn.  315;  31  Am.  Rep.  346;  Cargill 
V.  Millers^  etc.  Ins.  Co.,  33  Minn.  90;  Boright  v.  Springjkld 
F.  iSc  M.  Ins.  Co.,  34  Id.  352;  Olson  v.  St.  Paul  F.  d'  M.  Ins. 
Co.,  35  Id.  432;  59  Am.  Rep.  333.  A  second  rule  is,  that 
the  language  of  a  policy  must  be  construed  with  reference  to 
the  nature  of  the  property  to  which  it  is  applied.  Such  poli- 
cies must  be  presumed  to  have  been  made  with  reference  to 
.the  purposes  for  which  such  property  is  ordinarily  used,  as 
well  as  the  manner  in  which  it  is  usually  kept:  Holbrook  v. 
St.  Paid  F.  <Sc  M.  Ins.  Co.,  25  Minn.  229;  Bonght  v.  Spring" 
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field  F.  &  M.  Ins.  Co.,  supra.  It  may  be  added,  as  within  this 
rule,  that  the  terms  and  conditions  of  a  policy  should  be  con- 
strued, if  possible,  so  as  to  give  them  a  meaning  reasonably 
applicable  to  the  kind  of  insurance  upon  the  particular 
species  of  property  insured. 

Turning  now  to  the  two  clauses  in  the  policy  relied  on  by 
appellant,  and  taking  up  the  last  one  first,  we  remark  that, 
after  much  consideration  and  discussion,  we  have  been  unable 
to  arrive  at  any  certain  or  satisfactory  conclusion  as  to  what 
it  does  mean,  except  that  the  clause  quoted,  taken  as  a  whole, 
was  intended  to  make  assurance  doubly  sure  that  the  policy 
was  a  "specific"  and  not  a  "blanket"  one.  Appellant  con- 
strues the  expression,  "  as  specified  upon  the  property  de- 
scribed, in  the  places  herein  set  forth,  and  not  elsewhere,"  as 
meaning  that  the  property  remained  insured  only  while  in 
the  wood  barn,  and  not  elsewhere.  But,  in  framing  this 
proposition,  counsel  himself  finds  it  necessary  to  use  the 
words  "  only  "  and  "  while  ";  neither  of  which,  nor  their  equiv- 
alents, are  to  be  found  in  the  clause  itself.  If  it  was  intended 
to  insert  any  such  condition  in  the  policy,  it  ought  to  have 
been  so  expressed  that  "  he  who  runs  may  read."  The  clause 
is,  at  least,  equally  susceptible  of  the  construction  that  the 
expression,  "  as  specified,  upon  the  property  described,  in 
the  places  herein  set  forth,"  refers  back  to  the  description  of 
the  property  given  in  the  previous  portion  of  the  policy,  so  as 
to  limit  the  insurance  and  the  several  amounts,  respectively, 
to  the  property  already  described  as  in  those  places;  and  that 
the  expression  "  and  not  elsewhere  "  is  added  merely  to  ex- 
press in  negative  form  what  is  already  expressed  affirma- 
tively. If  it  will  reasonably  admit  of  such  a  construction,  it 
must  be  adopted  in  favor  of  the  insured.  So  construed,  it 
neither  adds  to  nor  takes  from  the  force  of  the  description 
first  given,  viz.,  "live-stock  therein,"  and  the  policy  may  be 
construed  as  if  this  was  the  only  statement  as  to  the  location 
of  the  property. 

In  this  case  a  single  form  of  policy  is  used  to  cover  two 
kinds  of  risk,  viz.,  fire  and  lightning;  and  to  cover  three 
classes  of  property,  viz.,  buildings,  which  are  fixed  and  im- 
ijiovable;  household  furniture,  which,  although  movable,  is 
ordinarily  kept  and  used  permanently  in  one  place;  and 
lastly,  live-stock,  which,  from  its  very  nature,  must  neces- 
sarily change  its  location  from  time  to  time.  The  form  of 
policy  here  used   is  an  ordinary  fire  policy,  adapted  more 
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especially  to  insurance  of  inanimate  property  against  fire,  but 
made  to  cover  live-stock,  and  having  a  "lightning"  clause 
inserted.  Hence  words  descriptive  of  location  might,  as  to 
one  class  of  property,  or  as  to  one  kind  of  insurance,  be 
treated  as  a  statement  of  a  fact  relating  to  the  risk,  and  as 
amounting  to  a  stipulation  or  condition  that  the  property 
should  remain  there;  while  as  to  another  class  of  propertj', 
or  as  to  the  other  kind  of  insurance,  it  might  be  construed  as 
mere  description  for  the  purposes  of  identification. 

This  action  is  to  recover  for  the  loss  of  live-stock  by  light- 
ning, and  the  language  of  the  policy  must  therefore  be  con- 
strued as  applied  to  insurance  upon  that  particular  species  of 
property.  The  parties  must  be  presumed  to  have  known  that 
danger  from  lightning  exists  almost  wholly  in  the  summer, 
when  live-stock  is  out  in  the  fields.  No  man  of  common  sense 
would  take  a  policy  of  insurance  against  lightning  which  only 
covered  his  stock  when  in  a  particular  barn.  Such  stock  can- 
not well  be,  and  is  not  usually,  kept  permanently  in  a  build- 
ing. The  ordinary  uses  to  which  it  is  put  forbid  it;  and  the 
usual  and  proper  treatment  of  it  requires  that  it  be  turned  out 
to  pasture  about  one  half  the  year  at  least.  According  to  the 
usual  course  of  farming  operations,  it  is  not  customary  to  treat 
an  animal,  even  when  housed,  as  attached  to  some  particu- 
lar building,  as  a  part  of  its  contents,  but  to  change  its  place 
of  stabling  from  time  to  time,  as  necessity  or  convenience 
may  require.  The  parties  must  be  presumed  to  have  had  all 
these  facts  in  view  when  they  made  this  contract.  If  appel- 
lant's contention  be  correct,  this  policy  would  not  cover  a  loss 
occurring  while  the  stock  is  out  at  pasture  during  the  sum- 
mer, for  that  could  hardly  be  called  a  temporary  removal 
from  the  barn  for  some  temporary  purpose  incident  to  the 
ordinary  use  and  enjoyment  of  the  property.  Again,  the  prop- 
erty was  insured  for  five  years.  Suppose  the  barn  described 
in  the  policy  had  been  destroyed  the  next  day  after  the  policy 
was  issued;  according  to  appellant,  the  insurance  on  the  stock 
would  have  terminated  forever.  Any  such  construction  would 
defeat  the  main  purpose  of  the  contract. 

In  view  of  these  considerations,  our  conclusion  is,  that  the 
statement  in  the  policy  that  the  stock  was  in  this  barn  is  not 
a  promissory  stipulation  on  the  part  of  the  insured,  or  a  con- 
dition of  insurance  on  the  part  of  the  insurer,  that  such  loca- 
lion  should  remain  unchanged,  but  as  to  that  class  of  property, 
and  as  to  that  kind  of  insurance,  at  least,  is  mere  matter  of 
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description  for  identification  of  the  property  insured,  indicat- 
ing that  it  was  the  stock  which  was  usually  kept  in  that  barn 
at  that  time:  Everett  v.  Continental  Ins.  Co.,  21  Minn.  76; 
Holbrook  v.  St.  Paul  F.  &  M.  Ins.  Co.,  25  Id.  229.  In  this 
view  of  the  case,  it  becomes  wholly  immaterial  for  what  pur- 
pose or  for  what  length  of  time  the  mare  was  removed  from 
the  old  barn  to  the  new.  In  changing  her  location  from  one 
barn  to  another,  on  the  same  farm,  as  convenience  required, 
the  insured  was  treating  her  precisely  as  any  farmer  would 
and  might  do  in  the  ordinary  way  of  managing  stock. 
Order  affirmed. 

Contract  of  Insxteancb  i3  to  bb  Construed  with  Reference  to  Sub- 
ject-matter, and  with  a  view  to  the  object  and  intention  of  the  parties,  as 
the  same  may  be  gathered  from  the  instrument:  Ripley  v.  JEtna  Ins.  Co.,  30 
N.  Y.  136;  86  Am.  Dec.  362;  Straus  v.  Imperial  Fire  Ins.  Co.,  94  Mo.  182;  4 
Am.  St.  Rep.  368;  Frost's  D.  L.  etc.  Co.  v.  Insurance  Co.,  37  Minn.  300;  5 
Am.  St.  Rep.  846;  Home  Ins.  Co.  v.  Owathmey,  82  Va.  923.  Language  of 
policy  to  be  construed  most  strongly  against  insurer:  New  Orleans  Ins.  Co.  v. 
Owdon,  68  Tex.  144. 

Construction  of  Policy  with  Reference  to  Situation  of  Property 
Insured:  Longueville  v.  Western  Assurance  Co.,  51  Iowa,  563;  33  Am.  Rep. 
146;  Lyons  v.  Providence  etc.  Ins.  Co.,  13  R.  I.  347;  43  Am.  Rep.  32,  and  note 
34;  Ludwig  v.  Insurance  Co.,  48  N.  Y.  379;  8  Am.  Rep.  556;  Bryce  v.  Loril- 
lard  Fire  Ins.  Co.,  55  N.  Y.  240;  14  Am.  Rep.  249.  Where  a  policy  described 
a  carriage  insured  as  "  contained  in  a  frame  barn,"  and  the  carriage  was  de- 
stroyed by  fire  while  at  a  carriage-shop  imdergoing  repairs,  it  was  held  that 
the  loss  was  covered  by  the  policy:  McCluer  v.  Oirard  Ins.  Co.,  43  Iowa,  349; 
22  Am.  Rep.  249,  and  note  253. 
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Measure  of  Damages  in  Action  for  Conversion  of  Promissory  Notb, 
in  the  absence  of  other  evidence,  is  the  face  of  the  note,  with  interest. 

Judgment  Rendered  by  Court  of  General  Jurisdiction  will  be  Pre- 
sumed to  have  been  authoritatively  entered  by  the  clerk,  in  iha  absence 
of  proof  aliunde. 

Where  Judgment  by  Default,  in  Action  for  Conversion  of  Piiomis- 
SORY  Note,  is  Entered  by  the  clerk  for  the  proper  amount  of  damages, 
such  judgment  will  not  be  treated  as  absolutely  void  because  it  was  en- 
tered without  any  order  or  direction  of  the  court,  nor  will  it  be  set  aside 
for  such  irregularity  merely,  especially  after  considerable  delay. 

Fayette  Marsh,  for  the  appellant. 

0.  H.  Comfort,  for  the  respondents. 

Am.  St.  Rep.,  Vol.  VIII.  —  41 
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VANDERBURon,  J.  Judgment  was  entered  in  this  action 
upon  default  after  personal  service  of  the  summons.  Execu- 
tion was  issued,  and  returned  unsatisfied,  and  pending  pro- 
ceedings supplementary  to  the  execution,  the  defendant  made 
a  motion,  based  solely  upon  the  record,  to  set  aside  the  judg- 
ment, and  for  his  discharge,  on  the  ground  that  it  was  void. 
From  the  order  of  the  district  court  denying  this  motion,  this 
appeal  is  taken.  The  only  question  considered  by  the  court 
below  was  whether  the  judgment  was  presumptively  void  and 
witliout  jurisdiction  upon  the  face  of  the  record,  so  as  to  enti- 
tle the  defendant  to  be  relieved  from  the  orders  made  in  the 
supplementry  proceedings. 

As  appears  by  the  complaint,  the  action  was  brought  for  an 
alleged  conversion  of  a  promissory  note  belonging  to  the 
;plaintiff8,  given  for  the  sum  of  four  hundred  dollars  and  in- 
terest. The  defendant  having  failed  to  answer,  judgment  was 
^entered  for  the  amount  of  the  note,  principal  and  interest. 
The  record  shows  the  usual  proof  of  the  service  of  the  sum- 
mons, and  of  defendant's  default,  but  is  silent  as  to  any  fur- 
ther proceedings.  The  court  had  jurisdiction  of  the  defendant 
and  the  subject-matter;  and  as  the  measure  of  damages  in 
euch  an  action  is  the  face  of  the  note,  in  the  absence  of  any 
ehowing  to  the  contrary,  the  amount  for  which  judgment  was 
entered  is  presumptively  correct:  Booth  v.  Powers,  56  N.  Y.  22; 
Jiarron  v.  Mullin,  21  Minn.  374.  The  judgment  is  not  void  for 
anything  appearing  afiBrmatively  upon  the  record;  and  having 
been  rendered  by  a  court  of  general  jurisdiction,  it  will  be  pre- 
sumed to  have  been  authoritatively  entered  by  the  clerk,  in 
the  absence  of  proof  aliunde:  Galpin  v.  Page,  18  Wall.  350, 
366;  Kipp  v.  Collins,  33  Minn.  394;  Frankfurth  v.  Anderson, 
€1  Wis.  107.  Had  the  defendant  shown,  by  evidence  outside 
the  record,  that  there  was  irregularity  in  the  proceedings,  and 
that  the  judgment  was  entered  without  any  order  or  direction 
of  the  court  in  the  premises,  still,  under  the  decisions  of  this 
court,  the  judgment  would  not  be  absolutely  void  or  a  nullity; 
nnd  if  the  amount  of  damages  as  assessed  was  undisputed, 
and  the  judgment  in  fact  entered  for  the  proper  sum  undei 
the  pleadings,  so  that  no  prejudice  could  have  resulted,  the 
court  would  be  justified  in  refusing  to  set  it  aside  for  the  ir- 
regularity, especially  after  considerable  delay,  as  in  this  case: 
Dillon  v.  Porter,  36  Minn.  341,  and  cases;  Libby  v.  Mikdborgf 
28  Id.  38;  HeinHch  v.  Englund,  34  Id.  395. 

Order  affirmed. 
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Where  Record  Fails  to  Show  that  Judgment  by  DsrAin-T  was  not 
Properly  Entered,  the  regularity  of  the  proceedings  will  be  presumed,  and 
it  will  also  be  presumed  that  any  notice  required  was  given:  Evans  v.  Young, 
10  Col.  316;  3  Am.  St.  Rep.  583;  see  Blount  v.  Oallaher,  22  Fla.  92;  Hai-per 
V.  Biles,  115  Pa.  St.  594;  Dillon  v.  Porter,  36  Minn.  341;  Burrows  v.  Mickler, 
22  Fla.  677.  All  presumptions  are  in  favor  of  the  regularity  of  the  proceed- 
ings of  a  court  of  competent  jurisdiction,  and  its  judgments  will  not  be  re- 
versed unless  error  affirmatively  appears  of  record:  McBridev.  Lathrop,  24 
Neb.  93;  Ferguson  v.  Teel,  82  Va.  690. 

Measure  of  Damages  in  Trover,  General  Rule:  Moody  v.  Whitney, 
38  Me.  174;  61  Am.  Dec.  239;  Baekenstoss  v.  Stahler,  33  Pa.  St.  251;  75  Am. 
Dec.  592;  Ripley  v.  Davis,  15  Mich.  75;  90  Am.  Dec.  262;  for  converting  ne- 
gotiable instrument:  Porter  v.  Purdy,  29  N.  Y.  106;  86  Am.  Dec.  283,  note. 
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[38  Minnesota,  526.] 

If,  in  Garnishment  Proceedings,  an  Indebtedness  is  Disclosed  by  the 
garnishee,  but  he  also  discloses  the  fact  of  a  claim  thereto  by  a  third 
person  as  assignee,  it  is  error  for  the  court  to  order  judgment  against 
the  garnishee  until  the  claimant  is  duly  cited  and  made  a  party;  and 
unless  this  be  done,  the  rights  of  such  claimant  cannot  be  barred  or 
affected  by  the  judgment. 

Jurisdiction.  —  Order  Made  by  Court  DiREcnNa  that  Alleged  Claim- 
ants of  a  debt  garnished  "  be  made  parties,  and  that  notice  be  served  on 
them,"  but  not  prescribing  how  the  notice  should  be  served,  is  to  be 
construed  as  meaning  personal  service  within  the  state,  and  no  othei 
service  is  sufficient  to  confer  jurisdiction  over  the  absent  and  non-resident 
claimants. 

W.  E.  Akera,  for  the  appellants. 

Davenport  and  Thian,  and  J.  L.  Dobbin,  for  the  respondents. 

Vanderburgh,  J.  The  defendants  were  indebted  to  Saverius 
&  Co.  in  the  sum  of  $250  for  goods  sold,  and  were  garnished, 
in  the  district  court  of  Hennepin  County,  in  an  action  wherein 
one  Jepson  was  plaintiff,  and  Saverius  &  Co.  defendants,  for 
an  alleged  indebtedness  to  the  last-named  firm.  Prior  to  the 
service  of  the  garnishee  summons  upon  these  defendants,  the 
account  against  them  for  the  goods  mentioned  had  been  sold 
and  assigned  to  the  plaintiffs,  who  duly  notified  the  defend- 
ants of  such  transfer.  Thereafter,  on  the  thirtieth  day  of 
April,  1886,  the  garnishees,  these  defendants,  made  disclosure 
of  tlie  indebtedness,  and  of  the  fact  of  plaintiffs'  claim  thereto; 
and  the  record  shows  that  the  court  thereupon  made  an  order 
directing  that  the  plaintiffs  should  be  joined  as  parties  to  the 
garnishee  proceedings,  and  "that  notice  thereof  be  served  on 
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D.  Levy  and  Son  [plaintiffs],  which  notice  and  order  [as 
the  court  finds]  were  personally  served  on  said  David  Levy 
on  the  thirteenth  day  of  May,  1886,  at  the  city,  county,  and 
state  of  New  York,  and  at  no  other  time  or  place,  and  in  no 
other  manner."  Plaintiffs,  D.  Levy  and  Son,  of  which  firm 
David  Levy  was  a  member,  then  resided  in  the  city  of  New 
York,  and  did  not  appear  in  such  proceedings;  but  judgment 
was  subsequently  rendered  therein,  charging  the  garnishees, 
and  barring  all  claims  of  the  plaintiffs  to  the  account  and 
indebtedness  in  question. 

The  only  matter  necessary  to  be  considered  is,  whether  the 
court  acquired  jurisdiction  to  make  such  determination;  and 
this  involves  the  further  question  whether  the  service  of  the 
order  and  notice  upon  the  plaintiffs  in  the  city  of  New  York 
was  legally  authorized,  so  as  to  give  the  court  jurisdiction  over 
them  in  the  proceedings.  Assuming  that  the  debt  was  duly 
attached,  the  right  of  the  plaintiffs  could  not  be  barred  until 
after  they  were  lawfully  cited  to  appear  and  maintain  their 
right:  Gen.  Stats.  1878,  c.  66,  sec.  174;  Look  v.  Brackett,  74 
Me.  347.  If  the  matter  of  their  claim  was  properly  disclosed 
by  the  garnishees,  it  would  also  be  error  for  the  court  to  order 
judgment  against  the  latter,  against  their  objection,  until  the 
supposed  assignees  were  duly  cited;  and  after  a  reasonable 
time,  the  proceedings  should  have  been  dismissed  if  the  plain- 
tiff therein  failed  to  make  the  proper  service  of  the  notice: 
Jordan  v.  Harmon,  73  Id.  259.  The  court,  as  it  appears,  or- 
dered that  the  plaintiffs  herein  "  be  made  parties,  and  that 
notice  be  served  on  them,"  but  did  not  direct  or  prescribe  how 
it  should  be  served.  By  the  order  as  made,  service  within 
the  state  was  meant,  and  no  other  was  authorized.  Substi- 
tuted service  by  publication,  or  outside  the  jurisdiction,  to 
have  been  warranted,  must  have  been  so  directed.  It  is 
unnecessary  to  consider  whether  personal  service  outside  the 
state,  if  so  directed,  was  authorized  without  publication  in  the 
state.  The  plaintiffs  not  having  been  duly  cited  to  appear, 
the  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Gaknishment,  defenses  available  to  garnishee:  Note  to  Lathrop  v.  CUipp, 
100  Am.  Dec.  511. 

Garnishee,  Notified  of  Irbegularity  of  Garnishmsnt  and  of  As- 
signment TO  Third  Party  of  his  iudebtcdneas  to  the  principal  defendant, 
must  protect  himself  hy  presenting  these  facta  in  the  garniahment  proceed- 
ings: otlierwise,  lie  will  bo  estopped  from  setting  up  the  garnishment  judg- 
ment in  defense  of  an  action  by  the  assignee  against  him:  Black  v.  Brisbin, 
8  Minn.  360;  74  Am.  Dec.  702. 
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QuiNBY  V.  Minnesota  Tribune  Company. 

[38  Minnesota,  528.  | 
LiBKL.  —  Principle  Which  Allows  Proof  of  Provocation  in  MrrxoA- 
TiON  OF  Damages  is  Inapplicable,  where  it  ia  sought  to  prove,  in 
mitigatiou  of  damages  iu  au  action  for  libel,  that  the  alleged  libelous 
publication  was  induced  by  the  hasty  promptings  of  passion,  caused  by 
a  previous  provoking  publication  at  the  instance  of  the  plaintiff,  in  itself 
irrelevant  to  the  issue  in  the  action,  if  there  had  been  time  and  oppor- 
tunity for  hot  blood  to  cool.  And  the  answer  in  such  case,  alleging  that 
the  publication  which  induced  the  libel  in  question  was  made  the  day 
before  the  latter  publication,  but  not  stating  when  it  came  to  the  knowl- 
edge of  the  defendant,  may  be  properly  stricken  out. 

Miller  and  Young,  for  the  appellant. 
Davis  and  Hidden,  for  the  respondent. 

Dickinson,  J.  The  complaint  included  as  a  cause  of  action 
an  allegation  of  the  publishing  by  the  defendant  in  its  news- 
paper, on  the  eighteenth  day  of  April,  of  an  alleged  libelous 
article  imputing  to  the  plaintiff,  who  is  a  physician  and 
surgeon,  malpractice  in  the  setting  of  a  broken  arm.  The 
whole  article  was  as  follows,  the  latter  part  of  it  constituting 
the  libel  complained  of:  "  The  Sunday  Globe  was  very  much 
wrought  up  over  a  brutal  jest,  which  had  thrown  an  alleged 
prominent  physician  into  a  fit  of  hysterics.  If  the  alleged 
prominent  physician  was  so  very  much  shocked,  and  so  fully 
realized  the  enormity  of  the  offense,  why  did  he  go  so  far  out  of 
his  way  to  spread  *  the  cold-blooded  brutality'?  It  may  not  be 
out  of  place  to  suggest  to  the  alleged  prominent  physician  that 
he  mind  his  own  business.  Then,  perhaps,  people  would  not 
be  shocked  by  such  cold-blooded  brutality  as  setting  a  man's 
broken  arm  in  such  a  manner  as  to  necessitate  breaking  it  over 
again  in  order  to  do  it  right."  The  defendant  alleged  in  its 
answer  that  this  publication  was  made  in  a  moment  of  heat 
and  passion,  induced  by  the  previous  publication,  at  the  in- 
stance of  the  plaintiff,  in  another  newspaper, — the  Globe, — 
on  the  seventeenth  day  of  April,  of  an  article  commenting  on 
a  paragraph  which  had  been  published  in  the  defendant's 
newspaper  on  the  sixteenth  day  of  April,  and  which,  in  the 
Globe  publication,  was  designated  as  "  a  brutal  jest,"  and  was 
further  characterized  by  the  terms  "  cold-blooded  brutality 
and  heartlessness."  This  part  of  the  answer  was  stricken  out 
upon  motion,  and  the  defendant  appealed. 

The  question  thus  presented  is,  whether  proof  of  these  facts 
should  be  allowed  in  mitigation  of  damages.      In  itself  the 
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matter  published  in  the  Globe  was  irrelevant  to  the  issue  in 
this  case.  It  related  to  n  subject  entirely  foreign  to  the  sub- 
ject involved  in  the  alleged  libel.  It  is  probably  true  that  the 
allusion  in  the  first  two  sentences  of  the  alleged  libelous 
article  is  to  this  publication  in  the  Globe,  but  that  is  of  no 
consequence,  for  in  no  other  way  is  it  connected  with  the  de- 
famatory language  which  follows.  By  thus  referring  to  the 
matter  published  in  the  Globe,  the  defendant  could  not  es- 
tablish a  right  to  introduce  that  article  in  evidence,  if  the 
article  was  otherwise  irrelevant  to  the  issue.  There  was 
nothing  in  it  which  could  make  it  admissible  for  the  purpose 
of  explaining  the  meaning  of,  or  of  giving  character  to,  the 
wholly  independent  defamatory  matter  in  issue,  nor  to  affect 
the  question  of  the  culpability  of  the  defendant,  unless  it  be 
upon  the  ground  that  it  was  of  a  nature  to  provoke  the  pub- 
lication in  issue,  and  unless  that  was  made  under  the  hasty 
promptings  of  passion  thus  caused:  Gould  v.  Weed,  12  Wend. 
12.  Only  because  the  law  makes  some  allowance  for  acts 
committed  in  the  heat  of  sudden  passion  can  such  provoca- 
tion, independent  of  the  wrong  complained  of,  and  not  consti- 
tuting, with  it,  parts  of  the  same  transaction,  be  considered  in 
mitigation  of  damages.  The  law  does  not  allow  independent 
wrongs  of  this  character  to  be  in  effect  set  off  against  each 
other,  and  a  balance  to  be  found  in  favor  of  the  less  culpable 
party. 

The  principle  above  referred  to,  which  allows  proof  of  prov- 
ocation in  mitigation  of  damages,  is  the  same  as  that  which 
is  applicable  in  the  case  of  a  provoked  personal  assault;  and 
if  there  has  been  time  and  opportunity  for  hot  blood  to  cool, 
and  calm  reason  to  resume  its  ordinary  control,  a  mere  provo- 
cation, not  connected  with  the  wrong  complained  of,  cannot 
be  shown:  Maynard  v.  Beardsley,  7  Wend.  560,  564;  22  Am. 
Dec.  595;  Sheffill  v.  Van  Deusen,  15  Gray,  485;  77  Am.  Dec. 
377.  If  in  this  respect  there  is  any  distinction  between  cases 
of  personal  encounter  and  assault,  and  cases  of  libel,  it  would 
seem  that  the  rule  should  be  applied  with  at  least  as  great 
strictness  in  the  latter  class  as  in  the  former,  since  the  compo- 
sition and  publication  of  a  written  libel  in  general  involves 
necessarily  some  degree  of  deliberation  and  opportunity  for 
reflection.  In  the  case  last  cited,  —  an  action  for  slander,  — 
a  provocation  given  in  the  evening  of  the  previous  day  was 
held  not  admissible.  So  in  Lee  v.  Woolsey,  19  Johns.  319,  10 
Am.  Dec.   230,  and  in  Oronan  v.  Kukktick,  69  Iowa,   18,  — 
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actions  for  an  assault  and  battery,  —  provocations  received 
the  day  before  the  acts  complained  of  were  held  not  admis- 
sible in  mitigation  of  damages.  See  also  Reiser  v.  Smith,  71. 
Ala.  481;  46  Am.  Rep.  342,  and  authorities  cited;  and  1  Suther- 
land on  Damages,  228,  231.  There  are  plain  reasons  of  public 
policy  for  this  limitation  of  the  right  to  rely,  in  extenuation  of 
such  wrongs,  upon  remote  provoking  inducements,  not  con- 
nected with  the  matter  in  issue.  If  the  law  were  less  strict,, 
there  would  be  less  self-restraint  from  acts  of  violence  and 
wrong,  calculated  to  disturb  the  peace  of  society.  Men  would 
be  too  ready  to  take  it  upon  themselves  to  avenge  their  per- 
sonal grievances;  and  again,  in  the  trial  of  causes  for  alleged 
wrongs,  the  principal  issue  would  be  embarrassed  and  con- 
fused, if  not  overwhelmed,  by  numerous  collateral  issues. 

In  the  cause  before  us,  the  answer  does  not  show  a  provoca- 
tion within  the  rule  above  stated.  It  is  alleged  that  the  pub- 
lication which  induced  the  libel  in  question  was  made  the 
day  before  the  latter  publication,  but  it  is  not  stated  when  it 
came  to  the  knowledge  of  the  defendant.  In  the  absence  of 
any  averment,  it  will  not  be  presumed  that  this  did  not  occur 
until  the  time  when  the  defendant  composed  and  published 
the  article  complained  of.  For  this  reason  the  action  of  the 
court  below  is  sustained.  It  is  at  least  doubtful  whether,  in 
any  event,  the  article  alleged  to  have  provoked  the  libel  wa& 
such  as  could  be  deemed  suflScient  to  provoke  one  to  turn  asida 
from  a  consideration  of  the  criticisms  and  comments  upon  the 
"  brutal  jest,"  to  compose  and  publish  of  the  author  of  it  tha 
wholly  irrelevant  imputation  of  malpractice. 

Order  affirmed.  

In  Action  for  Libel,  Defendant  may  Show  Provocation  bt  Libel: 
Hartford  v.  State,  9G  Ind.  461;  49  Am.  Rep.  185.  He  may  also  show,  in 
mitigation  of  damages,  that,  prior  to  publishing  the  alleged  libel,  he  had 
seen  the  same  matter  in  other  newspapers:  Hewitt  v.  Pioneer  Press  Co.,  25> 
Minn,  178;  23  Am.  Rep.  680.  But  see  Skeakan  v.  Collins,  20  111.  325;  71  Am-.. 
Dec.  271.  Where  the  libel  charged  culpable  neglect  by  a  public  officer  o£ 
official  duty,  evidence,  in  mitigation  of  damages,  that  it  was  the  general 
opinion  and  common  talk  of  the  community  that  the  officer  was  guilty  of  such, 
neglect  of  duty,  unless  it  had  come  to  the  knowledge  of  and  was  believed  iru 
and  relied  on  by  the  defendant  in  making  the  publication,  is  inadmissible^ 
Larrabee  v.  Minn.   Tribune  Co.,  36  Minn.  141. 

Fact  that  Slanderous  Words  were  Spoken  in  Heat  of  Passion,, 
which  was  provoked  by  the  one  concerning  whom  they  were  spoken,  may 
be  shown  in  mitigation  of  damages:  Jauchv.  Janch,  50  Ind.  135;  19  Am. 
Rep.  699;  but  not  in  bar  of  the  action  for  slander:  Mousler  v.  Harding,  33- 
Ind.  176;  6  Am.  Rep.  195. 
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Cable  v.  Byrnb. 

[S8  MiNNKSOTA,  534.] 

New  TriaI/. — Action  of  Trial  CormT  in  Settino  Aside  Verdict  not 
supported  by  a  clear  preponderance  of  evidence,  and  granting  a  new 
trial,  should  be  sustained,  unless  the  result  is  affected  by  some  other 
cousideration. 

Executions.  — Sheriff  ha  vino  Sold  Personal  Property  on  Execution, 
IN  Terms,  but  without  Authoritt,  "  subject"  to  a  certain  mortgage, 
and  tho  execution  creditor  having  purchased  the  property  in  fact  upon 
that  condition,  he  will  not  be  heard,  while  insisting  upon  and  asserting 
a  titlo  acquired  by  that  sale,  to  claim  that  the  condition  is  not  binding 
upon  him. 

Purchaser  at  Public  Sale  is  Affected  by  Terms  or  conditions  of  sale 
announced  at  the  opening,  although  he  did  not  come  upon  the  ground 
until  after  the  opening.  If  he  would  know  upon  what  terms  or  under 
what  circumstances  the  sale  was  being  made,  he  should  make  inquiry. 

H.  H.  Herbst,  for  the  appellant. 

E.  M.  Card,  for  the  respondent. 

Dickinson,  J.  This  is  a  contest  respecting  the  title  to  cer- 
tain personal  property;  the  plaintiff's  claim  being  by  virtue 
of  a  sale  upon  execution  upon  a  judgment  against  one  Merrick, 
the  former  owner  of  the  property;  and  the  defendant's,  under 
an  unrecorded  chattel  mortgage  from  Merrick,  executed  prior 
to  the  levy  of  the  execution.  A  question  of  fact  was  involved 
as  to  whether  or  not  the  officer  who  made  tho  execution  sale 
sold  the  property  in  express  terms  subject  to  the  mortgage. 
This  was  submitted  to  the  jury,  and  their  finding,  in  eflFect, 
that  it  was  not  so  sold,  was  set  aside  by  the  trial  judge,  and  a 
new  trial  ordered,  because  he  deemed  this  finding  not  justified 
by  the  evidence. 

An  examination  of  the  case  satisfies  us  that  the  finding  of 
the  jury  upon  this  point  was  not  supported  by  a  clear  prepon- 
derance of  the  evidence.  On  the  contrary,  the  case  afibrds 
strong  reason  for  the  conclusion  that  the  verdict  was  opposed 
to  the  weight  of  the  evidence;  therefore  the  order  granting  a 
new  trial  should  be  sustained,  unless  the  result  is  affected  by 
some  other  consideration:  Hickav.  Stone,  13  Minn.  398  (434); 
Crosby  V.  St.  Paul  City  Ry  Co.,  34  Id.  413,  and  cases  cited; 
Taylor  v.  Spaulding,  36  Id.  550.  But  the  appellant  says  that 
there  have  been  several  previous  trials  with  the  same  result;  and 
urges  that  therefore  the  verdict  should  not  be  disturbed.  The 
facts  as  to  former  trials  and  verdicts  are  not  so  presented  in 
the  case  that  we  can  consider  them  as  affecting  the  question 
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under  consideration ;  nor  does  it  appear  upon  what  evidence 
former  verdicts  may  have  been  based,  or  upon  what  grounds 
new  trials  may  have  been  allowed. 

The  appellant  makes  the  point  that,  although  the  ofl&cer,  in 
terms,  sold  the  property  subject  to  the  mortgage,  it  was  of  no 
legal  effect  to  qualify  the  title  of  the  purchaser.  The  majority 
of  the  court  are  of  the  opinion  that  this  position  cannot  be  sus- 
tained. Although  the  officer  had  no  authority  to  prescribe 
such  a  condition,  and  although  the  sale  might  have  been  set 
aside  as  irregular,  yet  the  sale  was  so  made.  The  plaintiff 
purchased,  in  fact,  upon  that  condition,  and  cannot  now  be 
heard,  while  insisting  upon  and  asserting  a  title  acquired  by 
that  sale,  to  claim  that  this  express  condition  is  not  binding 
upon  him:  StacJcpole  v.  Glassford,  16  Serg.  &  R.  163;  Muse  v. 
Letterman,  13  Id.  167.  The  plaintiff,  upon  whose  judgment 
the  execution  sale  was  made,  was  under  no  necessity  to  ac- 
quiesce in  this  condition.  If  the  property  had  been  sold  to 
another  purchaser  upon  such  conditions,  which  were  calcu- 
lated to  affect  the  purchase  price,  and  in  reality  to  give  prece- 
dence to  the  unrecorded  mortgage,  he  might  have  had  the  sale 
set  aside  for  irregularity.  But,  on  the  other  hand,  if  he  chose 
to  accept  the  unauthorized  terms,  and  to  purchase  the  prop- 
erty as  it  was  offered  for  sale,  for  a  price  presumably  less  than 
would  otherwise  have  been  bid,  because  of  this  condition,  he 
cannot,  as  against  the  mortgagee,  be  now  heard  to  say  that  the 
condition  was  of  no  legal  effect. 

The  appellant  claims  that  this  condition  of  sale  did  not 
effect  him  as  a  purchaser,  because  some  little  time  intervened 
between  the  time  of  opening  the  sale,  when  the  announcement 
was  made,  and  the  time  when  he  came  to  the  place  of  sale 
and  purchased  the  property.  This  delay  did  not  affect  the 
case.  The  sale  having  been  opened,  one  coming  upon  the 
ground  after  that  was  affected  by  any  terms  which  had  been 
previously  announced.  If  he  would  know  upon  what  terms, 
or  under  what  circumstances,  the  sale  was  being  made,  he 
should  make  inquiry.  It  is  the  opinion  of  the  majority  of  the 
court  that  the  order  granting  a  new  trial  should  be  affirmed. 

Ordered  accordingly. 

Tkial  Court  has  Discretion  to  Grant  New  Trial  when  it  is  of  opinion 
that  the  verdict  is  contrary  to  the  weight  of  evidence,  and  the  appellate  court 
will  not  interfere  with  its  discretion  in  so  doing,  except  in  extreme  oases,  or 
where  it  is  apparent  that  the  lower  court  has  proceeded  upon  an  erroneous 
hypothesis:  BenneU  v.  Hobro,  72  Cal.  178;  Murphy  v.  Hindman,  37  Kan.  267; 
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Moore  v.  Roaaer,  76  Ga.  329;  HieU  v.  Cherokee  /?.  R.,  77  Id.  574;  People  v. 
Hott,  78  Cal.  241 ;  and  see  Lawrenee  v.  Bumham,  4  Nev.  361 ;  97  Am.  Dec. 
640. 

Pdrchaskk  at  Execution  Salr  cannot,  in  Equitt,  bk  Excuskd  from 
Consummating  his  Purcuask,  because,  never  having  attended  such  a  sale 
before,  and  not  hearing  tlie  terms  of  the  sale,  ho  supposed  himself  to  be  buy- 
ing the  entire  estate  in  question,  and  not  the  "  right,  title,  and  interest  "  of 
the  judgment  debtor  in  it:  Upham  v.  IlnwiU,  11  R.  I.  5C5;  23  Am.  Rep.  625, 
and  note  527. 


JouNSOx   V.  Oswald. 

\"i&  Minnesota,  560.] 
Fleacino  —  Action  for  Conversion. — General  Ruls  is,  that  Any- 
thing Which  Tends  to  Controvert  directly  the  allegations  in  the 
complaint  may  be  shown  under  the  general  denial.  And  where  the  com- 
plaint in  an  action  for  the  conversion  of  personal  property  simply  alleges 
title  in  the  plaintiff,  without  stating  how  he  acquired  it,  the  defendant 
may  show,  under  a  general  denial,  that  the  sale  under  which  the  plaintiff 
claims  title  was  void,  so  as  to  pass  no  title,  by  reason  of  fraud,  and  his 
rescission  of  the  sale  and  retaking  of  the  property. 

Thomas  Canly,  for  the  appellants. 

Henry  J.  GjertseUy  for  the  respondent. 

GiLFiLLAN,  C.  J.  This  action  was  for  conversion  of  personal 
property.  The  complaint  alleges,  generally,  without  referring 
in  any  way  to  the  means  by  which  he  acquired  title,  that  the 
chattel  was  the  personal  property  of  the  plaintiff,  and  that  he 
was  in  possession  of  it,  and  that  the  defendants  caused  it  to 
be  wrongfully  taken  from  him.  The  answer  is  a  general  denial. 
The  defendants  offered  to  prove,  in  substance,  that  they,  own- 
ing the  chattel,  were  induced  to  sell  it  to  one  Larson,  from 
whom  plaintiff  claims  to  derive  his  title,  by  his  (Larson's) 
false  and  fraudulent  representations,  and  that,  upon  discover- 
ing the  fraud,  they  rescinded  the  sale  and  retook  the  chattel. 
There  was  already  in  the  case  evidence  sufficient  to  go  to  the 
jury  that  plaintiff  was  not  a  bona  fide  purchaser  of  Larson's 
title.     The  court  below  excluded  the  evidence  so  offered. 

The  question  raised  is.  Can  a  defendant  in  an  action  for  con- 
version, where  the  complaint  contains  only  the  simple  allega- 
tion of  title  in  plaintiff,  prove,  under  a  general  denial,  that  the 
sale  under  which  plaintiff  claims  title  was  void,  so  as  to  pass 
no  title,  by  reason  of  fraud? 

The  general  rule  is,  that  "anything  that  tends  to  controvert 
directly  the  allegations  in  the  complaint  may  be  shown  under 
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the  general  denial":  Bond  v.  Corbett,  2  Minn.  209  (248).  Upon 
this  rule  it  is  held  that,  in  an  action  in  replevin  or  for  conver- 
sion, a  denial  of  the  simple  allegation  of  plaintiff's  title  will 
admit  proof  of  title  in  defendant  or  a  third  person:  Caldwell 
V.  Bruggerman,  4  Id.  190  (270);  Jones  v.  Rahilly,  16  Id. 
283  (320);  McClelland  v.  Nichols,  24  Id.  176;  Robinson  v. 
Frost,  14  Barb.  536;  Davis  v.  Hoppock,  6  Duer,  254;  Emerson 
V.  Thompson,  59  Wis.  619;  for  such  proof  directly  controverts 
the  allegation  of  plaintiff's  title  in  the  complaint.  In  the 
case  of  a  sheriff,  defendant,  who  seeks  to  justify  his  taking 
under  process,  on  the  claim  that  the  sale  to  plaintiff  was  in 
fraud  of  the  creditors  of  the  person  against  whom  the  process 
runs,  it  has  been  held  that  a  general  denial  of  plaintiff's 
title  is  not  sufficient:  Frisbee  v.  Langworthy,  11  Id.  375. 
The  rule  in  this  state,  in  the  case  of  an  officer  justifying 
under  process,  is  stated  in  Kenney  v.  Goergen,  36  Id.  190,  to 
be,  that,  under  the  denial  of  plaintiff's  title,  and  the  allega- 
tion of  title  in  the  person  against  whom  the  process  runs, 
he  may,  without  specially  pleading  it,  show  fraud  as  to 
creditors  in  the  sale  by  such  person  to  plaintiff.  There  is 
some  reason  for  requiring  from  the  officer,  in  such  a  case, 
somewhat  fuller  pleading  than  from  the  defendant  in  a  case 
like  this.  A  sale  in  fraud  of  creditors  is  valid  and  effectual, 
and  passes  the  title  as  between  the  parties.  Only  creditors 
who  are  defrauded  by  it  can  avoid  it,  and  there  is  some  reason 
for  requiring  one  who  seeks  to  avoid  it  to  put  himself  in  the 
place  of  a  defrauded  creditor.  But  in  a  case  like  this,  if  the 
facts  be  as  defendants  sought  to  prove  them,  the  sale  was  void, 
and  Larson  got  no  title.  As  between  the  parties  to  the  sale 
and  to  the  action,  it  remained  in  defendants,  unless  plaintiff 
is  a  bona  fide  purchaser.  A  general  denial  puts  in  issue  only 
the  facts  alleged  in  the  complaint.  Thus,  if  this  complaint^ 
instead  of  alleging  plaintiff's  title,  had  alleged  the  facts 
through  which  it  was  derived, — as,  had  it  alleged  the  sale  by 
defendants  to  Larson,  and  title  derived  by  plaintiff  from  him, 
—  a  general  denial  would  enable  defendants  only  to  disprove 
those  facts,  but  not  to  prove  other  facts  to  vary  their  legal 
effect.  In  such  case,  the  fraud  could  not  have  been  proved 
without  pleading  it.  The  case  would  then  have  been  analo- 
gous to  Finley  v.  Quirk,  9  Minn.  179  (194),  86  Am.  Dec.  93,  in 
which  a  denial  of  the  sale  of  a  horse  was  held  to  raise  an 
issue  only  on  the  sale  in  point  of  fact,  and  did  not  justify  evi- 
dence that  it  was  made  on  Sunday,  so  as  to  be  illegal.    Under 
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the  denial  in  that  case,  the  defendant  might  have  followed 
any  line  of  evidence  that  would  have  disproved  the  sale  in 
point  of  fact.  So,  under  a  denial  of  the  pleadable  fact  of  title, 
the  defendant  may  introduce  any  evidence  that  will  disprove 
such  alleged  fact.  In  many  cases  it  might  put  a  defendant  to 
great  disadvantage  if,  when  the  complaint  alleges  only  the 
fact  of  title,  without  disclosing  by  what  means  plaintiflf  claims 
to  have  acquired  it,  defendant  must  anticipate  plaintiff's  evi- 
dence as  to  the  source  of  title,  and  plead  expressly  facts  to  do 
away  with  the  effect  of  it. 

It  was  error  to  exclude  the  evidence  offered,  and  there  must 
be  a  new  trial. 

Order  reversed. 


Plkadiko  —  EviDENOB  Adicssiblb  xjjtdxr  OmaAX.  DmnAL:  Indicmap- 
vfi*  B.  R.  Co.  V.  Rutherford,  29  Ind.  82;  92  Am.  Deo.  836}  Pino  r.  MerckoutUf 
Mut.  Itu.  Co.,  19  La.  Ann.  214;  92  Am.  Deo.  fi29. 
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People  v.  Bliven. 

[112  New  York,  79.1 
IlTBIOnCKNT  —  PbIKOIPALS     IN     CRIME. — PERSON     NOT    PrXSINT    AT     THB 

Commission  or  a  Crimk,  but  Who  Counseled,  Induced,  and  Pro- 
cored  it  to  be  committed,  may,  under  the  provisions  of  section  294  of  the 
Penal  Code  of  New  York,  be  convicted  nnder  an  indictment  charging 
him  with  the  commission  of  such  crime. 

Aoobssaries  before  the  Fact,  is  Cases  of  Treason  and  of  Misde- 
meanor, ARE  Principals,  by  the  rules  of  the  common  law. 

Accessaries  before  the  Fact  in  the  Commission  op  a  Felony  may  be 
Indicted  and  Convicted  as  Principals,  under  section  29  of  the  Penal 
Code  of  New  York.  That  section  reads  as  follows:  "A  person  con- 
cerned in  the  comnussion  of  a  crime,  whether  he  directly  commits  the 
act  constituting  the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indirectly 
counsels,  commands,  induces,  or  procures  another  to  commit  a  crime,  is 
a  principal. " 

Indictment  and  conviction  under  section  294  of  the  Penal 
Code  of  New  York,  defining  the  crime  of  abortion. 

Abraham  Suydam,  for  the  appellant. 

John  F.  Clark,  for  the  respondent, 

Peckham,  J.  Section  294  of  the  Penal  Code  provides  as 
follows:  "Abortion  defined.  A  person  who,  with  intent  thereby 
to  procure  the  miscarriage  of  a  woman,  unless  the  same  is 
necessary  to  preserve  the  life  of  the  woman,  or  of  the  child 
with  which  she  is  pregnant,  either:  1.  Prescribes,  supplies,  or 
administers  to  a  woman,  whether  pregnant  or  not,  or  advises 
or  causes  «  woman  to  take  any  medicine,  drug,  or  substance; 
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or  2.  UBee  or  causes  to  be  used  any  instruments  or  other 
means, — is  guilty  of  abortion,  and  is  punishable  by  imprison- 
ment in  a  state  prison  for  not  more  than  four  years,  or  in  a 
county  jail  for  not  more  than  one  year." 

Under  that  section  the  defendant  was  indicted  by  the  grand 
jury  of  the  county  of  Kings  for  having  feloniously,  etc.,  used 
a  certain  instrument  upon  the  prosecutrix  with  intent  thereby 
feloniously  and  unlawfully  to  procure  her  miscarriage,  the 
same  not  being  then  and  there  necessary  to  preserve  her  life, 
or  that  of  the  child  with  which  she  was  pregnant. 

The  proof  in  the  case  showed  that  at  the  time  of  the  com- 
mission of  the  act  the  defendant  was  absent,  but  that  he  had 
counseled,  induced,  and  procured  the  crime  to  be  committed. 
The  question  was  properly  raised  on  the  trial,  and  the  claim 
was  made,  on  the  part  of  the  counsel  for  the  defendant,  that 
he  could  not  be  convicted  of  the  crime  alleged  in  the  indict- 
ment, because  the  proof  showed  that  he  was  absent  at  the  time 
of  its  alleged  commission,  and  hence  there  was  not  within  the 
meaning  of  the  code  a  sufficient  allegation  in  the  indictment 
of  the  facts  constituting  the  crime  as  proved.  The  objections 
were  overruled,  and  the  defendant  was  convicted  and  sen- 
tenced. Upon  appeal,  the  conviction  was  affirmed  by  the 
general  term  of  the  supreme  court,  and  from  the  judgment  of 
affirmance  the  defendant  appealed  here. 

The  question  is  now  fairly  presented,  whether  upon  an  in- 
dictment which  alleges  the  doing  of  an  act  by  the  defendant 
constituting  the  crime,  he  can  be  convicted  upon  proof  that, 
though  absent  at  the  time  of  the  actual  commission  of  the 
crime,  he  nevertheless  aided  in,  advised,  and  procured  its 
commission. 

Before  the  adoption  of  the  code,  and  in  cases  of  felony,  there 
would  have  been  no  doubt  that  a  conviction  could  not  be  had 
upon  an  indictment  such  as  this,  where  the  proof  was  the  same 
as  m  this  case.  It  is  claimed,  however,  that  section  29  of  the 
Penal  Code  works  a  change  in  the  law  upon  this  subject. 
That  section  is  as  follows:  "A  person  concerned  in  the  com- 
mission of  a  crime,  whether  he  directly  commits  the  act  con- 
stituting the  offense,  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indi- 
rectly counsels,  commands,  induces,  or  procures  another  to 
commit  a  crime,  is  a  principal." 

It  is  now  argued  that  by  reason  of  this  section  the  rule  of 
law  has  been  changed,  and  that  upon  an  indictment  alleging 
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that  the  defendant  committed  the  crime  named  in  the  indict- 
ment, he  may  be  convicted  upon  proof  that,  though  absent, 
he  advised  and  procured  its  commission.  The  purpose  and 
efifect  of  the  section  are  to  abolish  the  distinction  which  here- 
tofore existed  in  cases  of  felony  between  a  principal  and  an 
accessary  before  the  fact,  the  principal  being  present  and 
either  committing  the  act  himself  or  aiding  in  its  commission, 
and  the  accessary  before  the  fact  being  absent  but  counseling 
and  procuring  its  commission.  The  case  of  an  accessary 
before  the  fact  has  now,  by  means  of  this  section,  been  made 
the  case  of  a  principal,  and  he  occupies,  therefore,  the  same 
position  in  the  case  of  felony  as  such  an  individual  heretofore 
occupied  in  cases  of  treason  and  of  misdemeanor.  In  treason 
it  has  always  been  the  law  that  there  were  no  accessaries  either 
before,  or,  with  one  or  two  minor  exceptions,  after,  the  fact:  1 
Hale  P.  C.  223;  1  East  P.  C.  93,  sec.  35;  1  Bishop's  Crim.  Law, 
660.681;  1  Wharton's  Crim.  Law,  sec.  131.  In  regard  to  misde- 
meanors, the  same  rule  obtains,  and  when  one  sustains  in  mis- 
demeanor a  relation  to  an  act  which  in  felony  would  make  him 
an  accessary  before  the  fact,  he  is  treated  as  a  principal,  and 
the  indictment  charges  him  as  such,  and  unless  the  pleader 
chooses,  it  does  not  mention  that  the  act  was  committed  by 
another:  1  Bishop's  Crim.  Law,  sees.  685,  686.  The  rule, 
therefore,  in  cases  of  felony  can  scarcely  be  said  to  exist 
simply  because  of  the  greater  gravity  of  the  oflfense  charged, 
for  as  it  does  not  exist  in  treason,  which  according  to  the 
English  law  is  the  highest  crime  known  to  it,  the  gravity  of  the 
charge  cannot  be  the  reason  for  its  existence  in  cases  of  felony. 
It  is  somewhat  difficult  to  comprehend  the  reason  for  the  dif- 
ference in  the  rule  between  cases  of  treason  and  misdemeanor 
on  the  one  hand  and  felony  on  the  other.  Nor  can  the  small- 
ness  of  the  offense  in  cases  of  misdemeanor  be  the  reason  for 
the  existence  of  the  rule.  For  by  the  common  law  many  cases 
which  are  made  felony  in  this  country  by  statute  were  but 
misdemeanors,  the  punishment,  however,  in  many  of  them 
extending  to  long  terms  of  imprisonment,  and  also  to  the 
infliction  of  corporal  punishment. 

As  late  as  the  case  of  Regina  v.  Greenwood,  9  Eng.  L.  &  Eq. 
535,  which  was  a  case  where  the  prisoner  was  indicted  for 
uttering  counterfeit  coin,  the  crime  being  a  misdemeanor,  the 
rule  was  applied.  The  indictment  in  that  case  charged 
the  prisoner  with  knowingly  uttering  a  counterfeit  shilling. 
The  proof  was,  that  it  was  uttered  by  another  person  in  the 
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absence  of  the  prisoner;  and  the  court  held  that  the  prisoner 
was  properly  convicted  under  the  indictment.  The  conviction 
was  held  good,  on  the  ground  that  the  proof  showed  that  the 
prisoner,  although  absent  when  the  coin  was  uttered,  was  en- 
gaged in  the  common  purpose  of  uttering  counterfeit  shillings, 
and  the  act  of  uttering  the  coin  in  question  having  been  pro- 
cured and  aided  by  the  prisoner,  the  case  stood  the  same  as  if 
it  were  his  own  act.  Five  judges  delivered  opinions  seriatimy 
and  although  they  are  exceedingly  brief,  the  case  shows  that 
it^as  carefully  examined,  and  must  be  regarded  as  high  au- 
thority upon  the  question  decided. 

Another  case  is  that  of  Regina  v.  Clayton^  47  Eng.  Com.  L. 
128.  The  indictment  charged  the  prisoners  with  an  at- 
tempt to  set  fire  to  a  certain  malt-house,  and  they  were  jointly 
charged  in  the  indictment  with  having  made  such  attempt. 
The  proof  showed  that  Mooney  was  not  present  when  the 
other  prisoner  lighted  the  fire,  but  it  tended  also  to  show  that, 
though  absent,  she  knew  beforehand  that  the  fire  was  to  take 
place.  The  question  was  raised  on  the  part  of  the  prisoner 
Mooney  that  she  could  not  be  convicted  under  the  indictment, 
as  it  charged  her  with  the  actual  attempt  to  burn  the  malt- 
house,  while  the  proof  showed  that  she  was  absent,  although 
privy  to  the  act.  The  objection  was  overruled,  and  it  was 
stated  by  the  learned  judge  in  summing  up  that  in  misde- 
meanors and  in  treason  all  who  take  part  in  the  crime  are 
priiicipals,  and  that  the  prisoner  Mooney  might  be  convicted 
under  the  indictment,  which  alleged  that  she  herself  attempted 
the  crime  if,  though  absent,  the  jury  believed  that  she  coun- 
seled and  encouraged  the  other  prisoner  to  set  the  fire. 

The  same  rule  has  been  held  to  exist  in  this  state.  In 
Ward  V.  People,  6  Hill,  144,  the  indictment  charged  the  pris- 
oner with  having  stolen  twenty-five  pounds  of  butter.  On  the 
trial  he  gave  evidence  tending  to  prove  that  he  did  not  him- 
self steal  the  butter,  but  sent  another  person  to  steal  it,  and 
that  they  afterwards  divided  it  between  them,  and  he  re- 
quested the  court  to  charge  the  jury  that  if  the  butter  was 
thus  stolen,  he  was  simply  an  accessary,  and  could  not  be 
convicted  as  a  principal  for  the  crime  of  petit  larceny.  The 
court  refused,  and  charged  that  if  the  other  person  stole  the 
butter  in  the  prisoner's  absence  by  his  advice  and  procure- 
ment, he  might  be  convicted  under  the  indictment  as  a  prin- 
cipal, as  there  were  no  accessaries  in  petit  larceny.  The 
supreme  court  held  the  conviction  proper  ( Ward  v.  People^  8 
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Hill,  395),  and  the  conviction  was  affirmed  by  the  court  of 
errors.  Chancellor  Walworth  writing  the  opinion.  The  doc- 
trine was  there  stated  that  those  who  procure,  aid,  or  advise 
in  the  commission  of  the  offense  of  petit  larceny  are  principals, 
and  that  the  same  rule  obtains  in  cases  of  treason. 

In  England,  by  the  statute  11  and  12  Victoria,  chapter  46, 
section  1,  for  the  purpose,  as  is  stated  in  the  preamble,  of  relax- 
ing the  technical  strictness  of  criminal  proceedings,  and  to 
insure  the  punishment  of  the  guilty  without  depriving  the 
accused  of  any  just  means  of  defense,  it  was  enacted  that 
"  if  any  person  shall  become  an  accessary  before  the  fact  to 
any  felony,  whether  the  same  be  a  felony  at  common  law  or 
by  virtue  of  any  statute  or  statutes  made  or  to  be  made,  such 
person  may  be  indicted,  tried,  convicted,  and  punished  in  all 
respects  as  if  he  were  a  principal  felon." 

The  same  provision  is  reiterated  in  24  and  25  Victoria, 
chapter  94,  section  1.  It  would  seem  that  the  provisions  of 
these  statutes  established  the  same  rule  in  cases  of  felony  as 
in  cases  of  treason  and  misdemeanor,  and  that  an  indictment 
against  a  person  who  before  the  statute  would  have  been  re- 
garded as  an  accessary  before  the  fact  in  a  case  of  felony, 
would  now  charge  the  crime  against  him  in  precisely  the 
same  manner  as  if  he  were  a  principal  felon.  And  a  person 
charged  with  the  commission  of  a  felony  would,  under  those 
statutes,  be  convicted  on  proof  showing  him  guilty  as  an 
accessary  before  the  fact.     It  has,  indeed,  been  so  decided. 

In  the  case  of  Regina  v.  Manning^  2  Car.  &  K.  892,  904, 
61  Eng.  Com.  L.,  it  appeared  that  two  persons,  who  were  hus- 
band and  wife,  were  charged  as  principals  in  the  crime  of 
murder.  The  recorder  of  London,  in  his  charge  to  the  grand 
jury  with  reference  to  the  case,  said:  "  The  material  question 
in  this  case  is,  whether  this  woman  has  taken  such  a  share  in 
the  transaction  as  to  make  her  an  accessary  before  the  fact, 
or  whether  she  was  present  when  the  crime  was  committed, 
in  either  of  which  cases  she  will  be  liable  under  the  statute 
11  and  12  Victoria,  chapter  46,  section  1,  to  be  indicted  as  a 
principal  in  the  murder.  It  will  be  for  you  to  consider,  there- 
fore, whether  there  is  any  evidence  of  a  counseling  or  pro- 
curing the  murder  to  be  committed  by  either  of  the  parties 

accused,  and  more   particularly  by  the    woman The 

indictment  will  probably  charge  both  these  persons,  husband 
and  wife,  as  principals  in  the  commission  of  the  crime,  and 
by  the   statute   to    which  I   have   referred,   both   classes   of 
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oSenses,  namely,  that  of  an  accessary  before  the  fact  and 
that  of  a  principal,  may  now  be  dealt  with  alike  in  the  mode 
of  indictment  and  trial.  And  proof  of  a  party  being  either 
an  accessary  before  the  fact,  the  perpetrator  of  the  crime,  or 
that  ho  was  present  aiding  and  abetting  in  the  commission  of 
it,  will  support  an  indictment  charging  him  as  a  principal." 

Under  these  circumstances,  the  question  arises  whether  it 
•was  not  meant  by  the  passage  of  section  29  of  the  Penal  Code 
to  place  a  person,  who  in  cases  of  felony  would  otherwise  have 
been  guilty  as  an  accessary  before  the  fact,  under  the  same 
rule  as  had  heretofore  obtained  in  cases  of  treason  and  mis- 
demeanor. The  general  rule  of  law  is,  as  stated  by  Mr. 
Bishop,  that  what  one  does  through  another's  agency  is  to  be 
regarded  as  done  by  him:  1  Bishop's  Crim.  Law,  sees.  656, 
iC73,  682. 

If  the  case  were  a  civil  one,  a  pleading  which  alleged  the 
doing  of  an  act  by  the  defendant  would  be  sustained  upon 
proof  of  the  doing  of  the  act  by  his  agent,  or  by  any  one  whom 
he  advised  or  requested  to  do  it,  and  it  is  difl&cult  to  see  why, 
under  an  indictment  charging  the  defendant  with  the  com- 
mission of  a  crime,  proof,  showing -its  commission  by  one 
whom  he  advised  and  procured  to  do  it,  would  not  prove  his 
own  guilt  of  the  act  charged.  By  section  275  of  the  Code  of 
Criminal  Procedure,  it  is  enacted  that  the  indictment  must 
contain  a  plain  and  concise  statement  of  the  act  constituting 
the  crime  without  unnecessary  repetition;  and  by  section  284, 
subdivision  7,  it  is  stated  that  the  indictment  is  suflBcient  if 
the  act  or  omission  charged  as  a  crime  is  stated  with  such  a 
degree  of  certainty  as  to  enable  a  court  to  pronounce  judg- 
ment upon  conviction,  according  to  the  rights  of  the  case. 
Here  the  act  constituting  the  crime  was  the  insertion  of  an 
instrument  in  the  body  of  the  prosecutrix,  and  thereby  pro- 
curing an  abortion.  That  act  was  plainly  charged  against 
the  defendant,  and  in  order  to  prove  it,  evidence  was  given  of 
the  commission  of  the  act  by  another  by  the  defendant's 
advice  and  procurement,  but  in  his  absence.  The  act  that 
rendered  him  guilty  is  charged  in  the  indictment,  and  it  was 
not  a  case  of  variance  between  the  crime  as  charged  and  the 
proof  as  made. 

We  think  the  case  of  People  v.  Dumar,  106  N.  Y.  502,  has  no 
application.  The  indictment  in  that  case  charged  the  defend- 
ant with  the  crime  of  grand  larceny,  in  unlawfully  stealing 
and  carrying  away  the  property  described.     The  proof  was. 
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that  the  defendant  obtained  possession  of  the  property  from 
the  owner  by  sale  upon  credit,  induced  by  false  and  fraudu- 
lent representations.  We  held  that  there  was  a  variance  be- 
tween the  proof  and  the  indictment,  and  that  the  defendant 
was  left  uninformed  of  the  real  act  committed  by  him.  There 
was  no  question  in  that  case  in  regard  to  the  act  charged 
having  been  done  by  a  third  person  in  the  absence  of  the  de- 
fendant, but  by  his  act  and  procurement.  The  crime  charged 
was  a  totally  diflFerent  one  from  that  which  the  facts  proved, 
although  both  were  grand  larceny.  The  indictment,  however, 
charged  one  set  of  facts  as  constituting  grand  larceny,  and  the 
proof  was  of  a  totally  difierent  set  of  facts,  which,  by  the  code, 
also  constituted  grand  larceny.  The  difficulty  was,  that  the 
crime  as  charged  was  not  proved,  and  the  crime  as  proved  was 
not  charged. 

Here,  as  it  seems  to  us,  the  crime  was  clearly  and  properly 
charged,  and  the  proof  shows  the  defendant  to  have  been 
guilty  of  the  very  act  with  the  commission  of  which  the  in- 
dictment charged  him.  It  was  proved  by  showing  that  the 
act,  although  committed  by  a  third  person,  and  in  the  absence 
of  the  defendant,  was  so  committed  by  his  aid  and  procure- 
ment, and  in  that  way,  in  law  and  in  morals,  and  in  good 
sense,  he  committed  the  act  himself.  This  question  has  been 
raised  in  some  of  the  other  states  where  provisions  somewhat 
similar  to  the  section  of  our  Penal  Code  have  been  in  exist- 
ence for  some  years.  The  case  of  People  v.  Outeveras,  48  Cai. 
19,  is  one  which  arose  under  the  California  statute,  which 
somewhat  resembles  ours.  The  prisoner  was  indicted  for  the 
crime  of  burglary,  in  breaking  into  and  entering  a  dwelling- 
house  in  the  daytime,  intending  to  commit  larceny.  The 
proof  showed  that  the  entry  was  made  by  another  than  the 
prisoner,  but  pursuant  to  an  arrangement  with  him,  and  he 
being  near  by  the  house  at  the  time  of  the  entry,  and  aiding 
and  abetting  it.  The  facts  showed  that  he  might  have  been 
regarded  as  a  principal  in  the  second  degree,  as  one  who  stood 
by  and  aided  and  abetted  the  commission  of  the  act.  But  the 
court  regarded  the  question  in  the  same  manner  as  if  the  proof 
had  shown  that  the  prisoner  was  absent  at  the  time  of  the 
commission  of  the  act,  but  that  he  had  counseled  and  pro- 
cured its  commission.  The  California  statute  is  as  follows: 
''An  accessary  is  he  or  she  who  stands  by  and  aids,  abets,  or 
assists,  or  who  not  being  present  aiding,  abetting,  or  assisting, 
hath  advised  or  encouraged  the  commission  of  the  crime.    He 
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or  she  who  thus  aids,  abets  or  assists,  advises  or  encourages, 
shall  be  deemed  and  considered  as  principal,  and  punished 
accordingly."  The  court  held  that,  under  the  indictment 
charging  him  with  the  commission  of  the  ^ct,  the  prisoner 
could  be  convicted  by  proof  that  ho  was  present  aiding  and 
al)etting,  or  absent  and  advising  and  procuring  its  commis- 
sion. This  case  substantially  overrules  the  case  of  People  v. 
Campbell,  40  Cal.  129,  and  that  of  People  v.  Trim,  39  Id.  75, 
and  states,  as  we  think,  the  better  rule  on  the  subject. 

In  Illinois,  the  same  view  has  been  taken  of  a  similar  stat- 
ute. By  the  thirteenth  section  of  the  Criminal  Code  of  Illi- 
nois, it  is  declared  that  "  an  accessary  is  he  or  she  who  stands 
by  and  aids,  abets,  or  assists,  or  who  not  being  present  aiding, 
abetting,  or  assisting,  hath  advised  or  encouraged  the  perpe- 
tration of  the  crime.  He  or  she  who  thus  aids,  abets  or  as- 
sists, advises  or  encourages,  shall  be  deemed  and  considered 
as  principal,  and  punished  accordingly."  The  effect  of  this 
section  came  before  the  supreme  court  of  Illinois  for  decision 
in  the  case  of  Baxter  v.  People,  8  111.  368.  The  prisoner  was 
indicted  for  murder,  and  the  proof  tended  to  show  that  he  was 
not  present  at  the  time  of  the  commission  of  the  crime,  but 
had  advised  and  procured  its  commission,  and  it  was  held 
that  the  section  of  the  Criminal  Code  above  quoted  had  abol- 
ished the  distinction  between  accessaries  before  the  fact  and 
principals,  and  that,  as  accessaries  before  the  fact  were  by 
such  section  to  be  deemed  as  principals,  and  punished  accord- 
ingly, they  should  be  indicted  as  principals. 

In  Dcmpsey  v.  Slate  of  Rlinois,  47  111.  323,  the  same  question 
again  came  before  tliat  court,  the  prisoner  having  been  in- 
dicted for  murder,  and  the  proof  showing  that  he  was  guilty 
as  accessary  before  the  fact.  The  court  stated:  "It  is  con- 
tended that  in  such  a  prosecution  the  prisoner  should  have 
been  indicted  as  an  accessary  before  the  fact,  and  having 
failed  to  do  so,  the  people  should  be  precluded  from  estab- 
lishing his  guilt  in  that  mode.  Our  statute  declares  an  acces- 
sary before  the  fact  to  be  a  person  who  stands  by  and  aids, 
abets,  or  assists,  or  who  not  being  present,  aiding,  abetting,  or 
assisting,  hath  advised  and  encouraged  the  perpetration  of  a 
crime;  and  that  a  person  thus  aiding,  abetting,  or  assisting, 
and  advising  or  encouraging,  shall  be  deemed  a  principal,  and 
punished  accordingly.  The  statute  having  declared  such  per- 
sons principals,  no  reason  is  perceived  why  they  may  not  be 
indicted  as  such." 
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The  court  then  referred  to  the  case  of  Baxter  v.  People,  supra, 
and  added:  "  These  cases  are  decisive  of  the  question,  nor  do 
we  see  any  sufficient  reason  to  overrule  those  cases.  They 
have  long  stood  unshaken  as  the  law  of  the  land,  and  unless 
we  could  perceive  some  great  and  urgent  necessity  for  their 
being  overturned,  we  are  not  inclined  to  overrule  or  shake 
their  authority":  See  also  Spies  y.  People,  122  111.  1,  101,  242; 
3  Am.  St.  Rep.  320. 

The  statute  of  Michigan  abrogates  the  distinction  between 
an  accessary  before  the  fact  and  a  principal,  and  all  who  would 
be  accessaries  before  the  fact  at  common  law  are  to  be  in- 
dicted, tried,  and  punished  as  principals.  Another  statute 
provided  that  if  the  father  or  mother  of  any  child,  or  any 
other  person  to  whom  it. was  confided,  exposed  it  with  intent 
to  abandon,  such  person  was  to  be  punished  as  therein  pro- 
vided. The  prisoner,  who  was  neither  the  father,  mother,  or 
person  to  whom  the  child  had  been  confided,  was  indicted  as 
a  principal  under  the  statute.  The  proof  only  showed  that  he 
had  counseled  and  aided  and  abetted  the  act  of  abandon- 
ment, but  was  not  present  when  it  was  committed.  The  court 
held  that  where  the  prisoner  could  not  be  guilty  of  the  sub- 
stantive or  main  offense  whose  commission  he  aided, — that  is, 
where  it  was  a  legal  impossibility  for  him  to  commit  it, — that 
in  such  case  the  aiding  and  abetting  was  the  principal  oflFense, 
and  he  must  be  indicted  as  having  committed  that  specific 
offense,  and  the  indictment  must  charge  the  acts  of  aiding 
and  abetting.  This  is  the  principle  decided  in  Shannon  v. 
People,  5  Mich.  71.     It  does  not  touch  the  point  in  this  case. 

In  Smith  V.  State,  37  Ark.  274,  the  question  is  briefly  dis- 
cussed and  decided  in  accordance  with  the  defendant's  claim 
here,  chiefly  on  the  authority  of  the  two  cases  in  California 
{People  V.  Trim,  39  Cal.  75;  People  v.  Campbell,  40  Id.  129); 
but  the  authority  of  such  cases  is  overturned  by  the  later  case, 
cited  in  the  same  state,  o{  People  v.  Outeveras,  48  Id.  19. 

The  statute  of  Arkansas  is  somewhat  peculiar.  An  acces- 
sary before  the  fact  is  defined  by  the  Revised  Statutes  of  that 
state  (R.  S.,  sec.  44,  p.  248),  and  it  is  declared  that  "he  who 
thus  aids,  assists,  abets,  advises,  or  encourages,  shall  be  de- 
clared in  law  a  principal,  and  punished  accordingly."  In 
Williams  v.  State,  41  Ark.  173,  the  court  simply  said  that  ac- 
cessaries before  the  fact  are  punishable  as  principals,  but  must 
be  indicted  as  accessaries,  and  referred  to  the  former  case  of 
Smith  V.  State,  supra. 
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We  are  inclined  to  agree  with  the  Engi'sh  rule  and  with  the 
reasoning  of  the  learned  judges  of  California  in  the  latest  cited 
case,  and  with  those  of  Illinois.  The  court  in  Michigan  does 
not  hold  any  contrary  doctrine.  When  we  remember  that  the 
distinction  taken  between  an  accessary  before  the  fact  and  a 
principal  does  not  exist  either  in  cases  of  treason  or  misde- 
meanor, and  that  in  England,  where  the  distinction  had  its 
origin,  cases  of  misdemeanor  were  sometimes  of  very  grave 
character,  involving  imprisonment  for  years,  and  that  the 
reason  for  the  existence  of  the  distinction  in  cases  of  felony  is 
neither  very  clear  nor  very  satisfactory,  as  given  by  the  older 
writers,  Blackstone  and  Coke,  we  cannot  fail  to  be  impressed 
with  the  view  that  the  legislature  of  this  state,  in  abolishing 
the  distinction  and  in  making  an  accessary  before  the  fact  a 
principal  in  cases  of  felony  as  well  as  in  cases  of  misdemeanor, 
meant  to  make  the  law  in  regard  to  the  statement  of  tho 
offense  the  same  in  all  cases;  and  that  what  would  be  a  proper 
indictment  in  a  case  of  ordinary  misdemeanor,  as  held  by  our 
courts  for  a  long  number  of  years,  would  be  a  proper  one  in  a 
case  of  felony. 

Where  the  statute,  in  defining  what  constitutes  a  principal 
in  the  commission  of  a  crime,  includes  one  who  counsels  its 
commission,  although  absent  at  that  time,  we  do  not  lay  any 
stress  on  the  presence  or  absence  of  a  provision  that  he  shall 
be  indicted  or  punished  as  such.  If  he  is  made  a  principal, 
we  think  it  follows  that  it  would  be  proper  to  so  indict  him, 
unless,  indeed,  in  such  a  case  as  the  one  in  Michigan,  where 
the  only  offense  that  the  defendant  could  commit  was  the 
substantive  and  separate  one  of  advising  the  commission  of 
the  principal  offense. 

The  kind  of  pleading  of  which  this  incictment  is  an  exam- 
ple receives  the  unqualified  approval  of  Mr.  Bishop,  whoso 
ability  as  a  writer  on  the  subject  of  criminal  law  is  admitted 
by  all:  1  Bishop  on  Criminal  Law,  sec.  682.  We  think  we 
are  treading  in  tho  same  direction  that  the  legislature  intended 
by  the  passage  of  the  Penal  Code  and  the  Code  of  Criminal 
Procedure.  The  tendency  of  modern  thought  as  exhibited  in 
'criminal  legislation  is  to  free  the  practice  from  mere  techni- 
calities, and  to  bring  to  the  trial  of  the  indictment  the  very 
merits  of  the  issue  between  the  people  and  the  defendant,  and 
in  the  plainest  and  least  formal  style. 

The  only  objection  that  could  be  urged  against  an  indict- 
ment in  this  form  is  the  possibility  of  misleading  the  defend- 
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ant  as  to  the  nature  or  character  of  the  act  of  which  he  is 
accused.  It  was  that  objection  that  seemed  so  weighty  in  the 
eyes  of  that  most  learned  and  able  judge,  Chief  Justice  Mar- 
shall, as  we  learn  from  his  views  expressed  upon  that  point 
in  the  trial  of  Aaron  Burr  for  treason,  although  at  the  same 
time  he  admitted  the  existence  of  the  rule:  4  Cranch,  469, 
497. 

But,  upon  reflection,  we  think  the  objection  is  more  fanciful 
than  real,  and  if  it  be  understood  that  upon  an  indictment  of 
this  nature  a  man  may  be  convicted  upon  proof,  not  only  of 
his  doing  the  act  with  his  own  hand,  but  upon  proof  that  he 
advised  and  procured  another  to  do  it,  and  thus  did  it  himself^ 
we  think  no  man  will  sufier  any  real  inconvenience  or  any 
injustice  from  such  a  rule. 

The  general  policy  throughout  this  country  and  England 
runs  in  favor  of  more  liberal  views,  at  the  present  time,  in 
regard  to  the  treatment  of  those  technicalities  which  formerly 
existed  as  obstructions  in  the  path  of  the  enforcement  of  the 
criminal  law.  That  policy  is  shown  by  the  passage  of  such 
acts  as  have  been  cited  as  well  from  England  as  from  other 
states  in  the  Union.  It  was  stated  in  the  English  statutes, 
which  made  the  alteration  already  referred  to,  that  it  was 
made  ''to  insure  the  punishment  of  the  guilty  without  depriv- 
ing the  accused  of  any  just  means  of  defense,"  and  we  think 
that  the  abolition  of  all  distinction  between  principals  in  the 
first  and  second  degree  and  accessaries  before  the  fact  does 
tend  in  that  direction. 

By  holding  this  indictment  to  be  insufficient  to  admit  proof 
of  the  defendant's  guilt,  by  reason  of  his  procuring  and  advis- 
ing the  act  to  be  done  instead  of  doing  it  himself,  we  think  we 
should  be  taking  a  step  backwards  in  regard  to  the  proper 
rules  which  should  obtain  in  criminal  pleadings,  and  that  our 
decision  would  be  at  war  with  the  general  policy  which  led  to 
the  adoption  of  the  Penal  Code,  and  especially  at  war  with  the 
sections  of  the  code  already  quoted. 

We  think  that  no  injustice  has  been  done,  that  the  indict- 
ment was  sufficient  to  permit  the  proof  given,  and  that  the 
defendant  was  legally  convicted  of  the  crime  charged. 

The  judgment  should  be  affirmed. 


Principal  and  Aocessaby,  What  Neoessabt  to  Conviction  of  Acces- 
sary ia  prosecutiou  for  an  assault  to  kill:  State  v.  Hicham,  95  Mu.  i^?2;  6 
Am.  St.  Rep.  54. 
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AccRnsARiES  BKTORB  THE  Faot  MAT  BE  INDICTED  and  puoiBhed  as  prin- 
eipals,  nnder  the  statntea  of  IHiaois:  Spies  v.  People^  122  HI.  I;  3  Am.  St. 
Rep.  320. 

Accessary  aitbr  the  Fact,  Who  is:  Harrel  v.  State,  39  Miss.  702;  80 
Am.  Dec.  95,  and  note  97. 

Aiders  and  Abettors  cannot  be  Indicted  or  Punished  nnder  a  stat* 
vtc  which  creates  a  feloay,  unless  the  statute  applies  to  all  who  are  guilty, 
and  not  alone  to  the  person  actually  committing  the  acts  oonstitating  th* 
offense:  Frty  v.  Commonv)mllh,  83  Ky.  190. 


Landon  v.  Townshend. 

[U2  Mev  Yobk.  98.] 

JiTDOMKNT.  — No  Person  can  be  Effected  bt  a  Judicial  Degree  onless 
A  Party  thereto,  either  individually  or  by  representation. 

Mortgage  Foreclosure.  —  Owner  of  Equity  of  Redemption  is  an  In- 
dispensable Party  to  a  Suit  for  the  foreclosure  of  a  mortgage,  and 
if  the  suit  proceeds  without  his  bein;;^  made  a  party,  the  decree  cannot 
affect  bis  title. 

Foreclosure. — The  Title  of  an  Assignee  in  Bankruptcy  held  by  him 
in  his  official  capacity  is  not  affected  by  a  foreclosure  to  which  he  ia 
made  a  party  defendant,  but  apparently  in  his  personal  capacity  only, 
and  without  any  statement  in  the  complaint  showing  that  it  was  intended 
to  proceed  against  him  as  the  assignee  in  bankruptcy  of  the  original 
mortgagor. 

Ejectment. 

John  TownsJiend,  for  the  appellants. 

William  D.  Page^  for  the  respondents. 

Andrews,  J.  The  appellants  rest  their  appeal,  as  they 
rested  their  defense  on  the  trial,  upon  the  claim  that  the 
plaintiffs  failed  to  establish  title  in  themselves  to  the  premises 
in  controversy.  The  trial  court  found  and  the  judgment  there 
and  at  the  general  term  proceeded  on  the  ground  that  the 
plaintiffs  had  the  legal  title  to  the  lots  in  question,  and  the 
correctness  of  this  conclusion  is  the  question  now  to  be  deter- 
mined. It  is  undisputed  that  on  the  23d  of  March,  1836,  John 
Scudder,  the  then  owner  of  the  lots  in  controversy,  conveyed 
them  to  Ebenezer  L.  Williams,  subject  to  a  mortgage  thereon  . 
for  one  thousand  dollars,  executed  by  Scudder  to  Edward 
Price,  September  5,  1835,  and  recorded  on  the  same  day.  By 
ft  decree  of  the  United  States  court  for  the  southern  district  of 
New  York,  made  February  4,  1843,  under  and  pursuant  to  the 
bankrupt  act  of  1841,  Williams  was  adjudicated  a  bankrupt, 
and  one  William  C.  II.  Waddcll,  who  was  the  general  and 
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oflBcial  assignee  in  bankruptcy  in  cases  arising  in  that  district, 
became  virtute  officii  the  assignee  of  Williams.  Williams  owned 
the  lots  from  March  23,  1836,  the  date  of  his  conveyance  from 
Scudder,  to  the  time  of  his  bankruptcy.  The  Scuddcr  mort- 
gage was  outstanding  and  unpaid.  Under  the  bankrupt  act 
of  1841,  Williams's  title  to  the  mortgaged  premises  vested  by 
operation  of  law  without  any  assignment  in  Waddell  as  as- 
signee: Sec.  3.  But  the  assignee  took  the  title,  as  theretofore 
it  had  been  held  by  Williams,  subject  to  the  mortgage.  The 
plaintiffs  claim  title  under  a  foreclosure  of  the  Scudder  mort- 
gage in  an  action  brought  by  the  administrator  of  Price,  Nov- 
ember 20,  1858. 

The  title  of  the  plaintiffs,  as  presented  by  the  record,  de- 
pends upon  the  efficacy  of  the  foreclosure  judgment  and  the 
sale  thereunder  to  bar  the  equity  of  redemption  of  Waddell,  the 
assignee  in  bankruptcy,  and  those  whom  he  represented.  In 
the  title  of  the  foreclosure  action  the  parties  were  designated, 
"William  Coulter,  administrator  of  the  estate  of  Edward  Price, 
deceased,  v.  Rhoda  Williams  and  William  H.  C.  Waddell." 
The  complaint  set  out  the  death  of  Price,  the  mortgagee,  the 
appointment  of  the  plaintiff  as  his  administrator,  the  execu- 
tion of  the  bond  and  mortgage,  the  amount  due  and  unpaid 
thereon,  a  description  of  the  mortgaged  premises,  and  con- 
tained the  usual  general  averment  that  the  defendants  had, 
or  claimed,  some  interest  in  the  mortgaged  premises  subse- 
quent to  the  mortgage,  together  with  a  special  allegation  that 
on  or  about  December  1,  1838,  Price,  the  mortgagee,  instituted 
proceedings  in  the  court  of  chancery  to  foreclose  the  mortgage, 
but  that  the  defendants,  or  either  of  them,  were  not  made  par- 
ties thereto, "  although  the  defendant  Waddell  had  theretofore, 
and  since  the  execution  and  delivery  of  such  mortgage,  become 
seised  of  the  interest  of  said  Scutter  in  said  premises,"  and 
"  that  the  claim,  right,  or  title  in  such  premises  of  these  de- 
fendants was  obtained  under  and  through  the  said  John  Scud- 
der since  the  execution  and  delivery  of  said  bond  and  mort- 
gage." Both  defendants  appeared  in  the  action  by  the  same 
attorney,  December  1,  1858,  who  afterwards,  on  the  twenty- 
second  day  of  December,  1858,  consented  to  a  reference  to  com- 
pute the  amount  due,  and  this  was  followed  by  final  judgment  of 
foreclosure  December  31,  1858.  There  was  no  answer  in  the 
action  and  no  appearance  therein  by  Waddell  as  assignee,  the 
notice  of  appearance  served  by  the  attorney  being  in  the  gen- 
eral form,  specifying  that  he  appeared  "  for  the  defendants  in 
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the  action."  The  premises  were  eold  pursuant  to  the  judgment 
January  28, 1859,  and  were  conveyed  to  the  plaintiflPs  testator 
(the  assignee  of  the  purchaser),  on  the  same  day. 

Upon  these  facts  the  question  arises  whether  the  judgment 
of  foreclosure  of  January  28,  1859,  and  the  sale  thereunder, 
harred  the  equity  of  redemption  of  Waddell  as  assignee  of 
Williams,  and  cut  off  the  Williams  title.  There  was  no  refer- 
ence in  the  summons  and  complaint  to  Waddell's  official 
character,  nor  any  suggestion,  bo  far  as  the  record  shows,  at 
any  stage  of  the  proceedings,  as  to  the  nature  of  his  title  or  in- 
terest in  the  premises.  In  form,  the  action  was  against  him 
as  an  individual.  His  appearance  was  in  his  individual  and 
not  in  his  representative  character.  The  judgment  followed 
the  prior  proceedings,  and  adjudged  that  "the  defendants"  be 
forever  barred  and  foreclosed  of  all  right,  title,  interest,  or 
equity  of  redemption  in  the  mortgaged  premises,  making  no 
reference  to  his  official  character  or  title.  We  are  of  opinion 
that  the  foreclosure  was  ineffectual  to  bar  the  equity  of  re- 
demption of  Waddell  as  assignee  in  bankruptcy.  It  is  a 
fundamental  doctrine  of  jurisprudence  that  all  persons  whose 
interests  are  to  he  affected  by  a  judicial  decree  must  be  made 
parties,  either  individually  or  by  representation,  to  the  pro- 
ceeding, or  have  (what  in  some  cases  is  equivalent)  notice,  so 
that  they  mny  have  an  opportunity  to  be  heard,  and  that  as 
to  such  persons  a  judicial  sentence,  pronounced  without  their 
presence  or  an  opportunity  to  be  heard,  is  a  nullity.  The 
owner  of  the  equity  of  redemption  in  the  mortgaged  property 
is,  therefore,  a  nece3sary  party  to  a  suit  for  a  foreclosure  of  the 
mortgage,  and  if  the  suit  proceeds  without  his  being  made  a 
party,  his  title  is  not  affected  by  the  decree:  Reed  v.  Marble, 
10  Paige,  409;  Winslow  v.  Clarke,  47  N.  Y.  261.  In  the  case 
last  cited,  this  doctrine  was  applied  to  an  attempted  fore- 
closure of  a  mortgage  on  the  real  estate  of  a  bankrupt  com- 
menced after  the  bankruptcy,  to  which  foreclosure  the  assignee 
was  not  made  a  party,  and  it  was  held  that  his  title  was  un- 
impaired by  the  proceeding. 

The  precise  question  here  is,  whether  the  fact  that  Waddell 
was  named  as  defendant  in  the  foreclosure  action  and  was 
served  with  process,  he  not  being  named  in  the  process  as 
assignee  in  bankruptcy,  and  there  being  no  averment  in  tlie 
complaint  of  his  official  character,  and  no  appearance  or 
answer  by  him  as  assignee,  the  judgment  concludes  the  bank- 
rupt's estate,  and  bars  the  equity  of  redemption    vested  in 
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Waddell  as  assignee  in  bankruptcy  at  the  time  of  the  fore- 
closure. It  is  unquestionable  that  upon  the  bankruptcy  of 
Williams  his  title  passed  to  his  assignee.  But  the  assignee 
took  and  held  it  in  his  oflBcial  and  representative  capacity, 
having  no  private,  individual,  or  beneficial  interest  of  any 
kind.  The  assignee  was  a  trustee  of  the  property  for  the 
creditors  of  the  bankrupt,  and  they  and  the  bankrupt  were  the 
only  persons  beneficially  interested  in  the  land.  The  lien  of 
the  Scudder  mortgage  was  not  afifected  by  the  bankruptcy, 
although  the  remedy  in  the  state  courts  by  foreclosure  might 
depend  upon  obtaining  the  consent  of  the  bankruptcy  court  to 
its  enforcement,  and  in  the  absence  of  proof,  such  consent  will 
be  presumed  in  support  of  the  judgment  of  foreclosure.  But 
the  insuperable  difficulty  here  is,  that  Waddell  was  not  made 
a  party  to  the  foreclosure  in  his  representative  character.  The 
general  equitable  rule  requires  that  in  an  action  affecting  trust 
property,  the  cestui  que  trust  as  well  as  the  trustee  is  a  neces- 
sary party,  and  it  applies  in  mortgage  cases  as  well  as  others: 
Story's  Eq.  PI.,  sees.  197,  207;  Rogers  v.  Rogers,  3  Paige, 
379;  Williamson  v.  Field,  2  Sand.  Ch.  533;  LocJcman  v.  Reilly, 
95  N.  Y.  64. 

It  is  not  important  to  inquire  how  far  this  rule  has  been 
modified  by  the  present  Code  of  Procedure.  The  existence  of 
the  rule  shows  the  care  taken  by  the  courts  in  protecting  the 
interests  of  persons  interested  in  trust  estates.  There  is  an 
exception  to  the  rule  in  case  of  voluntary  general  trusts  for 
the  benefit  of  creditors  growing  out  of  the  difiiculty  in  joining 
all  the  creditors,  and  in  such  case  it  is  sufficient  to  bring  in 
the  trustee,  and  the  creditors  will  be  bound  on  the  principle  of 
representation.  The  same  exception,  and  for  the  same  reason, 
exists  in  bankruptcy;  and  it  is  only  necessary  to  make  tlie 
assignee  a  party  to  a  foreclosure  or  other  suit  affecting  the  real 
property  of  the  bankrupt  in  his  liands:  Story's  Eq.  PI.,  sec. 
197.  But  to  bind  the  estate  of  a  bankrupt  in  the  hands  of  his 
assignee  by  an  adversary  judicial  proceeding,  or  by  a  judgment 
of  foreclosure  in  a  suit  commenced  after  the  bankruptcy,  it  is, 
we  think,  indispensable  that  the  suit  or  proceeding  should 
have  been  brought  against  the  assignee  distinctively  in  his 
representative  and  official  character,  or,  at  least,  that  it  should 
in  some  way  appear  on  the  face  of  the  proceedings  that  they 
related  to  or  affected  the  bankrupt's  estate,  and  that  it  is  not 
sufficient  that  the  assignee  is  individually  named  in  the  pro- 
cess or  pleadings,  without  any  averment  of  his  representative 
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character.  This  is,  we  think,  in  accordance  with  the  general 
tenor  of  adjudication:  Rathbone  v.  Ilooney,  58  N.  Y.  465; 
Fisher  v.  Iluhbell,  65  Barb.  74;  Merritt  v.  Seaman,  6  N.  Y.  171; 
Van  Con  V.  Prentice,  104  Id.  45;  Colt  v.  Colt,  111  U.  S.  566; 
Gillet  V.  Fairchild,  4  Denio,  80.  The  papers  served  on  Wad- 
dell  gave  him  no  notice  that  the  suit  related  to  the  property 
of  the  bankrupt.  The  statement  made  in  the  complaint  was 
in  fact  misleading,  since  it  alleged  that  his  title  or  interest, 
whatever  it  was,  accrued  under  Scudder  prior  to  December  1, 
1838,  and  consequently  before  the  passage  of  the  bankrupt 
act.  Whether  Waddell,  in  fact,  knew  that  the  foreclosure  re- 
lated to  land  owned  by  Williams  does  not  appear.  The  fact, 
however,  is  immaterial.  The  decisive  point  is,  that  the  owner 
of  the  equity  of  redemption  was  not  brought  in,  and  that  the 
representative  interest  of  Waddell  was  not  involved  in  a  suit 
in  which  he  was  named  simply  as  an  individual.  It  would, 
we  think,  be  an  unwise  rule,  and  one  not  authorized  by  ad- 
judged cases,  to  permit  beneficial  interests  in  trusts  of  this 
character  to  be  afiected  by  such  loose  proceedings  as  were 
taken  in  this  case. 

These  views  lead  to  a  reversal  of  the  judgment.  Whether 
the  plaintiff  can  maintain  the  action  upon  any  ground  other 
than  his  title  under  the  foreclosure,  we  do  not  consider. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

JuDQMEiiTS  A^D  Dborses  ABE  BiNDiKO  upon  parties  and  privies  only: 
Blue  V.  Blue,  38  111.  9;  87  Am.  Dec.  267;  Cecil  v.  Cecil,  19  MtL  72;  81  Am. 
Dec.  626;  Strong  v.  Phoenix  Tna.  Co.,  62  Mo.  289;  21  Am.  Eep.  417;  Hanley 
r.  Damon,  16  Or.  344. 

One  Claiminq  in  Pbiytty  with  Anothkr,  whetheb  bt  Blood,  EIstate, 
OR  Law,  Oocovisa  the  same  situation  with  such  other  as  to  any  judgment 
for  or  against  him,  and  the  record  of  the  judgment  is  equally  admissible  as 
evidence  against  either:  Woods  y.  MontevcUlo  etc.  Co.,  84  Ala.  560;  5  Am.  St. 
Rep.  393. 

Decree  i3  BDn>mo  upon  Whole  Class  aw  Suttobs,  where  the  rights  of 
the  whole  class  were,  at  the  iiearing,  fairly  represented  and  fully  and 
honestly  maintained  and  tried:  Dewey  v.  St.  Albans  Trust  Co.,  60  Vt.  I;  6 
Am.  St.  Rep.  84. 

Decree  fob  Mechanic's  Lien  against  a  Wife,  in  a  proceeding  in  which 
the  husband  is  not  made  a  party,  is  not  binding  on  him:  Price  v.  Hudson,  125 
111.  284. 

If  Mobtoaoob  has  Disposed  o»  his  Intebest,  his  Grantee  only  need 
be  made  party  to  foreclosure  proceedings:  Boutioell  v.  Steiner,  84  Ala.  307;  6 
Am.  St.  Rep.  375,  and  note  377. 

Assignee  in  Bankrcptcy,  Appointed  Pending  a  Suit  to  Foreclose  a 
Mortgage  oa  lands  of  the  bankrupt,  will  be  bound  by  the  decree  and  sale 
made  in  such  suit,  whether  he  is  made  a  party  to  such  suit  or  not:  MotaU  T. 
MamhaUan  Co.,  43  N.  J.  Eq.  25. 
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Brill  v.  Weight. 

[112  Nkw  Yobk,  129.] 

tatQAoas,  WHIN  NOT  Chakoeable  aqaikst  Rssibttabt  Dxtisxx.  —  General 
laagaage  in  a  will  giving  legacies,  followed  by  the  nsual  residuary 
clause,  ia  not  alone  sufficient  to  charge  the  legacies  on  the  realty,  but 
such  language  will  justify  such  charge  if  it  ia  made  to  appear  by  extrin- 
sic circumstances  —  such  as  may,  under  the  rules  of  law,  be  resorted  to 
to  aid  in  the  interpretation  of  written  instruments  —  that  it  was  the 
testator's  intention  that  the  legacies  should  bo  charged  on  the  land. 

Intent  to  Chaegb  Legacies  upon  the  Realty  cannot  be  Inferred  from 
the  fact  that,  after  the  usual  introductory  clause,  the  will  proceeds  as  fol- 
lows: "First,  after  all  my  lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  to  J.  S.  the  sum  of  two  thousand  dollars.  Secondly,  I 
give  and  bequeath  all  the  rest  and  residue  of  my  real  and  personal  estate 
to  J.  C." 

BuBSEN  OF  Establishing  that  a  Legacy  is  to  be  Charged  against  the 
Real  Estate  rests  upon  the  legatee  who  is  seeking  to  have  such  charge 
imposed. 

Action  for  the  payment  of  legacy,  and  in  the  event  of  the 
personal  estate  being  insuflBcient,  to  have  the  deficiency 
charged  upon  real  estate.  Judgment  for  plaintifi^,  which  was 
affirmed  by  the  general  term. 

C.  B.  Herrick,  for  the  appellants. 

0.  D.  M.  Baker,  for  the  respondent. 

Andrews,  J.  Where  in  a  will  general  legacies  are  given, 
followed  by  a  gift  of  all  the  rest  and  residue  of  the  real  and 
personal  property  of  the  testator  by  a  residuary  clause  in  the 
usual  form,  and  nothing  more,  it  must  now,  we  think,  be  re- 
garded as  the  established  rule  in  this  state  that  the  language 
of  the  will  alone,  unaided  by  extrinsic  circumstances,  is  in- 
sufiicient  to  charge  the  legacies  upon  lands  included  in  the 
residuary  devise.  This  was  clearly  the  opinion  of  Chancellor 
Kent  in  the  leading  case  of  Lupton  v.  Lwpton,  2  Johns.  Ch. 
614,  as  appears  by  his  comment  on  the  case  of  Brudenell  v. 
Boughton,  2  Atk.  268,  although  his  judgment  in  that  case 
rested  in  part  upon  the  circumstance  that  in  the  will  then 
under  consideration  there  was  a  prior  devise  which  easily  per- 
mitted an  interpretation,  reddendo  singula  singulis,  of  the  re- 
siduary clause.  In  Hoyt  v.  Hoyt,  85  N.  Y.  142,  Folger,  C.  J., 
referring  to  Lupton  v.  Lupton,  supra,  and  other  cases,  justly 
stated  that  they  asserted  the  doctrine  that,  "unaided  and 
alone,  the  words  that  make  up  the  usual  residuary  clause  of  a 
will  are  not  enough  to  evince  an  intention  in  the  testator  to 
charge  a  general  legacy  upon  real  estate,"  but  the  question 
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was  not  passed  upon  in  that  case.  The  courts,  however,  have 
held  that  a  gift  of  general  legacies,  followed  by  a  general  re- 
siduary clause,  is  not  inconsistent  with  an  intention  on  the 
part  of  a  testator  to  charge  the  legacies  on  the  land.  They 
have,  therefore,  permitted  extrinsic  circumstances  to  be  con- 
sidered for  the  purpose  of  ascertaining  the  actual  intention  of 
the  testator,  and  in  some  cases,  by  reading  the  language  of  the 
will  in  the  light  of  the  circumstances,  have  inferred  an  inten- 
tion to  charge  legacies  on  the  land,  and  given  effect  to  such  in- 
tention, although  the  language,  considered  independently  of 
the  circumstances,  would  not  alone  justify  such  an  inference. 

The  cases  of  Wiltsie  v.  Shaw,  100  N.  Y.  191,  and  McCorn  v. 
McCorn,  100  Id.  511,  illustate  very  clearly  the  attitude  of 
this  court  upon  the  subject.  Both  were  cases  substantially  of 
wills  giving  general  legacies,  followed  by  the  usual  residuary 
clause.  In  each  the  question  was,  whether  the  legacies  were 
charged  on  the  land.  In  Wiltsie  v.  Shaw,  supra,  it  appeared 
that  the  testator  left  a  large  personal  estate,  ample  for  the 
payment  of  debts  and  legacies,  and  no  other  circumstance 
appearing,  it  was  held  that  a  legacy  given  by  the  testator  in 
his  will,  in  trust  for  a  son,  was  not  a  charge  on  the  lands,  which 
passed  to  the  testator's  daughter  under  the  residuary  clause. 
In  McCorn  v.  McCorn,  supra,  the  legatees  were  the  wife  and 
son  of  the  testator,  and  the  gift  of  the  legacies  was  followed 
by  the  usual  residuary  clause,  under  which  all  the  testator's 
real  estate  passed  to  four  other  children.  It  appeared  that 
the  will  was  made  the  day  before  the  testator's  death,  and 
that  his  personal  estate  was  insufficient  to  pay  his  funeral  ex- 
penses. The  legacies  to  the  testator's  wife  and  son  were  mere 
pretenses,  "  unless  meant  to  be  a  charge  on  the  real  estate." 
Under  these  circumstances  the  court  held  that  the  legacies 
were  intended  to  be  charged  on  the  realty,  and  sustained  the 
claim  of  the  legatees. 

We  think  the  cases  in  this  state  establish  these  two  propo- 
sitions: 1.  That  general  language  in  a  will,  giving  legacies, 
followed  by  the  usual  residuary  cls.use,  is  alone  insufficient  to 
charge  the  legacies  on  the  realty;  and  2.  That  such  language 
will  justify  such  charge  if  it  is  made  to  appear  by  extrinsic 
circumstances,  such  as  may  under  the  rules  of  law  be  resorted 
to,  to  aid  in  the  interpretation  of  written  instruments,  that 
it  was  the  testator's  intention  that  the  legacies  should  be 
charged  on  the  land.  The  rule  in  England,  and  in  some  of 
the  states  in  this  country,  and  in  the  United  States  supreme 
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court,  is  different  from  the  rule  in  this  state.  The  cases  are 
cited  in  Hoyt  v.  Hoyt,  supra.  In  Greville  v.  Browne,  7  H.  L. 
Cas.  689,  it  was  regarded  as  having  been  long  settled  in  En- 
gland that  where  legacies  are  given  generally,  and  the  rest  and 
residue  of  the  real  and  personal  estate  is  afterwards  given  in 
one  mass,  the  legacies  are  a  charge  on  the  residuary  real  as 
well  as  the  personal  estate.  But  some  of  the  judges  were  of 
the  opinion  that  if  the  question  was  res  nova,  the  natural  con- 
struction of  the  language  would  lead  to  the  opposite  conclu- 
sion. 

Under  the  rule  in  this  state  we  think  the  legacy  of  two  thou- 
sand dollars  given  by  the  will  of  Job  Seaman  to  his  nephew, 
Job  S.  Benjamin,  was  not  charged  on  the  real  estate  which 
passed  under  the  residuary  clause  to  James  O.  Cronk  and 
Matilda  Cronk.  The  will  is  very  simple,  and  is  partly  printed 
and  partly  written.  After  the  usual  introductory  clause,  the 
will  proceeds  as  follows:  "  First,  after  all  my  lawful  debts  are 
paid  and  discharged,  I  give  and  bequeath  to  Job  S.  Benjamin 
the  sum  of  two  thousand  dollars,  to  be  pniJ  to  him  within 
three  months  after  my  decease.  Secondly,  I  give  and  be- 
queath all  the  rest  and  residue  of  all  my  real  and  personal 
estate,  of  whatsoever  name  or  nature,  to  James  0.  Cronk  and 
Matilda  Cronk,  to  each  the  one-half  part  thereof  Likewise  I 
make,  constitute,  and  appoint  Willi  am  H.Wright  "executor,  etc. 
It  is  claimed  that  the  words  in  the  first  clause,  viz.,  "After  all 
my  lawful  debts  are  paid  and  discharged,  I  give,"  etc,  (which 
were  printed),  indicate  an  intention  to  constitute  the  whole 
estate,  real  and  personal,  a  fund  for  the  j)ayment  in  the  first 
instance  of  the  debt  and  legacy.  The  direction  as  to  the  pay- 
ment of  debts  was  formal  and  conventional  merely.  The  law 
charges  the  debts  of  a  decedent  upon  his  real  estate,  if  the  per- 
sonal estate  is  insufficient  to  pay  them.  The  debts  owing  to 
the  testator  amounted  only  to  $114.11,  and  his  personal  prop- 
erty was  appraised  at  $2,643.07,  and  produced  $3,553.36.  Sim- 
ilar language  was  in  the  will  considered  in  the  case  In  re 
Rochester,  110  N.  Y.  159,  and  was  held  insufficient  to  create  a 
charge  on  the  realty.  The  extrinsic  circumstances  do  not 
tend  to  show  an  intention,  on  the  part  of  the  testator,  to 
charge  the  legacy  on  his  real  estate.  Except  for  the  expenses 
allowed  against  the  estate,  growing  out  of  a  contest  on  the 
probate  of  the  will,  instituted  by  the  legatee  and  a  niece  of  the 
testator,  and  in  subsequent  proceedings  on  an  accounting  by 
the  executor,  the  personal  estate  left  by  the  testator  would  have 
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been  ample  to  have  paid  the  legacy  and  the  ordinary  expenses 
of  administration.  The  legatee  was  of  kindred  to  the  testator, 
and  the  residuary  devisees  and  legatees  were  strangers  in  blood. 
But  they  became  members  of  his  family  when  they  were  chil- 
dren, and  lived  with  him  until  his  death,  one  for  the  period  of 
twenty  and  the  other  for  twenty-five  years.  The  testator's 
wife  was  infirm  and  crippled,  and  died  a  short  time  before  the 
testator,  and  they  had  no  children  or  direct  descendants  liv- 
ing. We  perceive  no  circumstance  which  takes  the  case  out 
of  the  general  rule.  The  condition  of  the  testator's  property 
when  the  will  was  made,  in  1879,  four  years  before  his  death, 
is  not  shown.  He  was  a  small  farmer,  and  it  is  quite  probable 
that  his  circumstances  had  not  materially  changed  during  that 
time.  It  may  be  assumed  that  the  testator  intended  that  the 
legacy  to  his  nephew  should  be  paid.  But  there  is  no  pre- 
sumption that  when  the  will  was  made  his  personal  estate 
was  not  adequate  for  that  purpose.  If  it  was  not,  and  the 
fact  was  material,  the  burden  of  establishing  it  was  upon 
the  legatee,  who  in  this  proceeding  is  seeking  to  charge  the 
real  estate,  in  a  case  where  the  language  of  the  will  does  not 
affirmatively  show  that  this  was  the  intention  of  the  testa- 
tor. It  is  quite  significant  of  his  actual  intention  that  he  di- 
rects the  legacy  to  be  paid  within  three  months  after  his  death, 
and  gives  no  power  of  sale  to  his  executor. 

We  think  the  judgments  below  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  executor,  appellant,  in  all 
courts  against  the  respondent,  but  without  costs  to  the  other 
defendants.  

Abatemkkt  or  Legacies  in  Cask  of  Deficiency  of  Assets  of  Estate. 
—  Whea  tho  whole  of  the  estate  left  by  a  testator  is  not  sufficieat  to  pay  all 
hi  J  debts  and  the  legacies  which  ho  has  bequeathed  by  his  will,  there  must 
of  course  bo  a  subtraction  or  abatement  from  the  amounts  specified  in  the 
will.  Before  considering  tho  rules  by  which  this  abatement  is  made,  it  will 
be  proper  to  consider  the  various  classes  into  which  legacies  are  divided. 
Legacies  are  generally  classified  as  follows:  1.  Specific;  2.  Demonstra- 
tive; 3.  General.  To  these  is  sometimes  added  a  fourth,  designated  re- 
siduary legacies.  A  specific  legacy  is  a  bequest  of  a  specific  article  of  tlie 
testator's  estate,  distinguished  from  all  others  of  the  same  kind;  as,  for  in- 
btance,  a  particular  horse,  or  piece  of  plate,  or  money  iu  a  certain  purse  or 
chest,  or  a  particular  stock  in  the  public  funds,  or  a  particular  bond  or  other 
oliligation  for  the  payment  of  mouey.  3  Pomeroy's  Eq.  Jur.,  sec.  1130;  Ro- 
per on  Legacies,  191;  Hai-pei-  v.  BM,  47  Ala.  547;  Estate  (^  WoodtcoHli,  31 
Cal.  595;  Titw  v.  McLanahan,  2  Del.  Ch.  200;  Cooclia  Exr  v.  Coodis  Adm'r, 
6  Houst.  640;  1  Am.  St.  Rep.  IGl;  BradJ'ord  v.  Ilayne^,  20  Me.  105;  Cluist 
v.  Locker  man,  11  Gill  &  J.  1S5;  35  Am.  Dec.  277;  TowU  v.  Sioaaey,  lOG  Mass. 
100;  Famuni  v.  Bascom,  Vl'l  Id.  28-';  Wallace  v.  Wallace,  23  N.  H.  14t);  Lor- 
ingy.  Woodward,  41  Id.  39;   Walton  v.  Walton,  7  Johns.  Ch.   456;  11  Am. 
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Dec.  456,  and  note  468,  where  the  subject  of  specific  legacies  is  discussed  at 
some  length.  Peters,  J.,  in  deli^rering  the  opinion  of  the  court  in  Harper  v. 
Bibh,  47  Ala.  553,  said:  "  A  specific  legacy  is  one  that  can  be  separated  from 
the  body  of  the  estate  and  pointed  out  so  as  to  individualize  it,  and  enable  it 
to  be  delivered  to  the  legatee  as  a  thing  sui  generis."  And  Comegys,  C.  J., 
in  pronouncing  the  judgment  of  the  court  in  Cooch'a  Ex'r  v.  Cooch'a  Adm'r,  5 
Houst.  540,  1  Am.  St.  Rep.  161,  said:  "  A  legacy  is  only  specific  when  it  des- 
ignates a  particular  thing  or  things  by  specific  description,  as,  my  bay  mare, 
my  gold  watch,  my  shares  of  stock  in  such  a  bank,  or  the  like;  or  mentions 
some  place  where  tlie  thing  itself  can  be  found,  as,  my  bank  notes  in  a  cer- 
tain drawer;  or  indicates  some  part  of  the  personal  estate,  consisting  of  va- 
rious articles  which  can  be  easily  distinguished  and  set  apart  from  the  resi- 
due, as,  all  my  personal  property  in  a  certain  room,  house,  hundred,  county, 
etc."  In  Loring  v.  Woodward,  41  N.  H.  391,  a  legacy  in  these  words  was 
held  to  be  specific:  "One  half  of  all  my  stock  in  the  following-named 
railroad,  to  wit,  the  L.  &  N.  R.  R.,  etc.,  and  one  half  of  my  stock  in  the 
W.  bank. "  For  other  examples  of  specific  legacies,  see  the  note  to  Walton  v. 
Walton,  11  Am.  Dec.  468,  469.  In  Estate  of  Woodvoorth,  31  Cal.  595,  it  was 
held  that  a  bequest  of  "  all  my  personal  estate  "  was  not  a  specific  legacy. 

A  demonstrative  legacy  is  a  bequest  of  a  certain  sum  of  money  to  be  paid 
out  of  a  particular  fund  pointed  out  by  the  testator,  or  out  of  the  proceeds 
of  particular  personal  property  designated  by  him:  3  Pomeroy's  Eq.  Jur., 
sec.  1133;  Mullinsv.  Smith,  1  Drew  &  S.  204;  Acton  v.  Acton,  1  Mer.  178; 
Robinson  v.  Geldard,  3  Macn.  &  G.  735;  Paget  v.  Huish,  I  Hem.  &  M.  663; 
Mayhury  v.  Orady,  67  Ala.  147;  Wallace  v.  Wallace,  23  N.  H.  149;  Pierre- 
pontv.  Edwards,  25  N.  Y.  128;  Welch's  Appeal,  28  Pa.  St.  363;  Armstrong' a 
Appeal,  63  Id.  312;  Walton  v.  Walton,  11  Am.  Dec.  456,  note  469. 

A  general  legacy  is  one  that  is  payable  out  of  the  general  assets  of  the  es- 
tate. It  is  one  that  is  so  given  as  not  to  amount  to  a  bequest  of  some  iden- 
tical article  or  fund  forming  part  of  the  testator's  estate,  or  of  a  sum  payable 
out  of  such  an  identified  fund:  Pomeroy's  Eq.  Jur.,  sec.  1132;  Mayhury  v. 
Orady,  67  Ala.  147;  Clayton  v.  Akin,  38  Ga.  320;  95  Am.  Dec.  393;  Chace  v. 
LocJcerman,  11  Gill  &  J.  185;  35  Am.  Dec.  277;  Malter  of  Newman,  4  Dem- 
arest,  65.  Gifts  of  money  where  the  amounts  only  are  stated  are  always 
general  legacies:  3  Pomeroy's  Eq.  Jur.,  sec.  1132.  A  bequest  of  any  chat- 
tels, as,  a  white  horse,  or  furniture,  or  goods,  or  of  any  kind  of  securities, 
will  be  held  to  be  a  general  legacy,  even  though  the  testator  owns  articles 
of  the  same  kind,  or  even  owns  an  article  precisely  answering  to  the  de- 
scription, unless  the  language  of  the  bequest  clearly  points  out  the  thing 
given:  Pomeroy's  Eq.  Jur.,  sec.  1132;  Oilmer  v.  Oilmer,  42  Ala.  9;  Har- 
per V.  Bibb,  47  Id.  647;  Brown  v.  Chrimea,  60  Id.  647;  Handle  v.  Carter,  62  Id. 
95;  Tifft  V.  Porter,  8  N.  Y.  516;  Oiddinga  v.  Seward,  16  Id.  365;  Newton  v. 
Stanley,  28  Id.  61;  Bliven  v.  Seymour,  88  Id.  469;  Sponsler'a  Appeal,  107  Pa. 
St.  95.  A  pecuniary  legacy  given  to  an  executor  is  a  general  legacy,  al- 
though expressed  to  be  "in  addition  to  the  usual  commissions  at  law,  and  as 
tuU  compensation  for  any  trouble  he  may  have  in  executing  my  will ":  Clay- 
loii  y.  Akin,  38  Ga.  320;  95  Am.  Dec.  393.  And  as  a  general  rule,  courts  are 
inclined  to  lean  strongly  to  that  construction  of  a  will  which  makes  a  legacy 
general  rather  than  specific:  Tifft  v.  Porter,  8  N.  Y.  516;  Oiddinga  v.  Seward, 
16  Id.  365;  Norria  v.  Thompson,  16  N.  J.  Eq.  222.  The  Civil  Code  of  Cali- 
fornia thus  defines  a  residuary  legacy:  "  A  residuary  legacy  embraces  only 
that  which  remains  after  all  the  bequests  of  the  will  are  discharged  ":  Civ. 
Code  Cal.,  sec.  1357,  subd.  4. 
Am.  St.  Rkp.,  Vol.  VIII.  —46 
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The  order  ia  which  the  assets  of  the  estate  of  a  deceased  person  are  to  be 
appropriated  in  the  payment  of  debts  due  by  him,  and  of  legacies  given  by 
ixim,  may  be  determined  by  the  express  provisions  of  his  will.     But  in  the 
abdenco  of  any  directiona  in  tho  will,  the  law  has  established  an  order  in 
^hich  the  claims  of  tho  various  parties  entitled  are  to  be  satisfied  out  of  the 
estate  left  by  the  testator.     The  claims  of  creditors  are  paramount  to  those 
of  all  others,  whether  heirs,  devisees,  or  legatees,  and  must  be  paid  in  full 
out  of  the  assets  of  the  estate  subject  to  their  payment.     Both  the  personal 
and  real  «state  of  tho  decedent  are  liable  to  the  payment  of  his  debts,  and  if 
the  property  of  tho  estate  is  not  sufficient  to  pay  all  the  debts  of  the  testator 
in  full,  all  devises  and  bequests  fail.     Tlie  personal  estate  is  the  primary 
fund  for  tho  payment  of  both  debts  and  legacies,  in  the  absence  of  express 
directions  in  the  will.     But  the  creditors  are  not  confined  to  the  personal 
estate,  but  may  have  their  claims  satisfied  out  of  the  real  estate  aa  well. 
■Ordinarily,  however,  the  personal  estate  is  not  only  the  primary  fund,  but, 
prima  fade,  tho  exclusive  fund  from  which  pecuniary  legacies  are  to  be  paid. 
They  are  not  charges  on  tho  real  estate  unless  the  testator  so  directs,  either 
expressly  or  by  implication:  Newsom  v.  Tlvomton,  82  Ala.  402;  60  Am.  Rep. 
"743;  Estateof  Woodtoorth,  31  Cal.  595;  Cooch'a  Ex'r  v.  Cooch'a  Adm\  5  Houst. 
i540;  1  Am.   St.  Rep.  161;  McCampbell  v.  McCampbell,  5  Litt.   92;  15  Am. 
Dec.  48;   White  v.  Kaufman,  66  Md.  89;  Lupton  v.  Lupton,  2  Johns.  Ch.  614; 
Jieynolda  v,  Reynolds's  Ex'rs,  16  N.  Y.  257;  Sevan  v.  Cooper,  72  Id.  317.    And 
the  rule  that  the  personal  estate  must  first  be  exhausted  in  payment  of  debts 
id  not  changed  by  the  system  of  settlement  of  estates  making  all  property,  real 
and  personal,  responsible  for  such  payment:  Cooch'a  Ex'r  v.  Cooch'a  Adm'r,  6 
Houst.  540;  1  Am.  St.  Rep.  161;  Hope  v.  Wilkinson,  14  Lea,  21;  52  Am.  Rep. 
149.     Bryan,  J.,  in  delivering  the  opinion  of  the  court  in  White  v.  Kat^man, 
66  Md.  92,  said:  "The  personal  estate  is  the  natural  and  primary  fund  for 
the  payment  of  debts  and  legacies;  and  even  when  the  real  estate  ia  expressly 
cliarged,  no  resort  can  be  made  to  it  unless  the  personalty  is  exhausted, 
tmless  it  has  been  exonerated  by  the  terms  of  the  will.     If  the  testator  gives 
a  legacy,  the  law  conclusively  presumes  that  it  is  to  be  paid  only  out  of  tho 
personalty,  and  if  that  is  insufficient  the  legacy  is  lost,  unless  a  contrary  in- 
tention is  shown  on  the  iace  of  the  will.     If  he  wishes  it  to  be  paid  out  of  the 
realty,  he  must  so  state,  either  by  express  words  or  by  fair  and  reasonable 
implication."    As  a  general  rule,  real  estate  is  not  chargeable  with  the  pay- 
zncnt  of  pecuniary  legacies,  unless  the  intention  of  the  testator  so  to  charge 
it  is  expressly  declared,  or  may  be  fairly  deduced  from  the  language  of  the 
will:  Willard  on  Executors,  393;    Wj-ight  v.  Denn,  10  Wheat.  204;  Power  v. 
Davis,  3  McArth.  153;  OiUler  v.  Oilder,  1  Del.  Ch.  331;  Heslop  v.  OaUon,  71 
■111.  528;  KnoUa  v.  Bailey,  54  Miss.  2.35;  28  Am.  Rep.  348;  Van  Winkle  v.  Van 
Uouten,  3  N.  J.  Eq.  172;  Johnson  v.  Paulson,  32  Id.  390;   Taylor  v.  Tolen,  38 
Id.  91;  Ti-acij  v.  Tracy,  15  Barb.  503;  Monlijomei-y  v.  McElroy,  3  Watts  &  S. 
37;  38  Am.  Dec.  771;  Crone's  Appeal,  103  Pa.  St.  571;  Evansv.  Beaumont,  16 
Lea,   713;  Arnold  y.  Dean,  61  Tex.  249;  Tfiomas  v.  Rector,   23  W.  Va.   26. 
Ami  where  there  was  sufficient  personal  property  to  pay  all  legacies  left  by 
the  will,  the  fact  that  tho  executor  has  wasted  it  is  no  ground  for  charging 
tha  real  estate  with  their  payment:  Hebron  Society  v.  Schoen,  GO  How.  Pr.  185. 
The  intention  of  the  testator  to  charge  legacies  upon  the  real  estate  de- 
vised may  be  implied  from  the  general  dispositions  of  the  will.     Legacies 
vill  be  charged  upon  the  real  estate  when  the  intention  to  make  them  so  ia 
clearly  to  bo  collected  from  the  terms  of  the  will:  Le  Fevre  v.  Toole,  84  N.  Y. 
95.    And  extraneous  circumstances  may  be  considered  in  aid  of  the  construction 
of  the  terms  of  the  will:  Van  Winkle  v.  Van  Houien^  3  N.  J.  Eq.  172;  ShuUer$ 
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V.  Johnson,  38  Bail.  80;  Kalbfleish  v.  Katbjleish,  67  N.  Y.  354;  Hoyt-v.  Ilmjt,  85 
Id.  142.  Where  a  testator  by  his  will,  executed  the  day  before  his  death,  gave 
a  legacy  of  one  thousand  dollars  to  his  wife,  and  another  of  four  hundred  dol- 
lars to  one  of  his  sons,  and  devised  the  rest  of  his  estate  to  his  four  children 
iu  equal  shares,  and  his  personal  estate  proved  to  be  insufficient  to  pay  his 
funeral  expenses,  it  was  held  that  it  must  bo  considered  that  he  intended  to 
charge  the  real  estate  with  the  legacies:  McCom  v,  McCom,  100  N.  Y.  511. 
When  the  personal  estate  proves  to  be  grossly  inadequate  to  pay  debts  and 
legacies,  very  slight  indications  in  the  will  will  be  laid  hold  of  to  raise  an  im- 
plication that  the  legacies  are  to  bo  paid  out  of  the  real  estate:  Manaon  v. 
Mamon,  8  Abb.  N.  C.  123.  This  implication  will  not,  however,  be  raised, 
merely  by  the  use  of  formal  words  or  the  presence  of  commonly  employed 
phrases:  Matter  of  City  of  Rochester,  110  N.  Y.  159.  But  where  it  is  mani- 
fest from  the  whole  will  that  it  was  the  design  of  the  testator  that  the  lega- 
cies should  be  paid  at  all  events,  the  implication  is,  that  the  residuary  devisee 
or  legatee  shall  only  have  the  remainder  after  the  satisfaction  of  the  previous 
ilispooitions:  Knotts  v.  Bailey,  54  Miss.  235;  28  Am.  Rep.  348;  Thomas 
v.  Rector,  23  W.  Va.  26.  And  where  a  testator  conveyed  his  lands  to  a  per- 
son, and  afterwards  bequeathed  legacies  to  persons  other  than  the  grantee, 
and  tlio  circumstances  showed  that  tlia  execution  of  the  deed  was  a  part  of  a 
testamentary  scheme,  it  was  held  that  a  court  of  equity  would  compel  the 
grautco  to  pay  tho  legacies  given  in  the  will:  Tigner  v.  McOeliee,  60  Miss.  185. 
Where  real  estase  is  devised  to  an  executor  or  other  person,  "after  the 
payment  of "  legacies,  or  with  the  legacies  "to  be  first  paid,"  tho  real  estate 
so  devised  is  chargeable  with  the  payment  of  tho  legacies:  2  Jarman  on  Wills, 
6th  Am.  ed.,  595;  SPomeroy's  Eq.  Jur.,  sec.  1246;  Prestonv.  Preston,  2  Jur., 
N.  S.,  1040;  Alcock  v.  Sparhawk,  2  Vern.  228;  Henwellv.  WhitaJcer,  3  Russ. 
343;  Ncwsom  v.  Thornton,  82  Ala.  402;  60  Am.  Rep.  743;  Dunne  v.  Dunne, 
66  Cal.  157;  TJiayer  v.  Finnegan,  134  Mass.  62;  45  Am.  Rep.  285;  Cram  v. 
Cram,  63  N.  H.  35;  Lupton  v.  Lupton,  2  Johns.  Ch.  614;  Brown  v.  Knapp,  79 
N.  Y.  136;  Brown  v.  Brown,  79  Va.  648.  And  in  such  case  the  devisee  ac- 
cepting the  devise  becomes  personally  bound  to  pay  the  legacies,  although 
the  land  devised  proves  to  be  less  in  value  than  the  amount  of  the  legacy: 
Brown  v.  Knapp,  79  N.  Y.  136.  But  the  rule  that  land  devised  "after  the 
payment  of  legacies  "  is  chargeable  with  the  payment  of  the  legacies  does 
not  apply  to  a  specific  devise  in  a  former  clause  of  the  will,  to  which  particu- 
lar conditions  are  annexed,  although  the  devisee  is  also  nominated  executor: 
Newsom  v.  Thornton,  82  Ala.  402;  60  Am.  Rep.  743.  "V\Tien  there  are  lega- 
cies given  by  the  will,  and  the  residue  of  the  estate,  blending  the  real  and 
personal  estate  into  one  mass,  is  given  to  residuary  devisees,  the  English 
authorities,  and  the  great  weight  of  American  authority,  hold  that  the  real 
estate  is  chargeable  with  the  payment  of  tho  legacies:  3  Pomeroy's  Eq.  Jur., 
sec.  1247;  Wheeler  v.  Howell,  3  Kay  &  J.  198;  Kidney  v.  Cou3f>maJxr,  1  Ves. 
Jr.  436;  Greville  v.  Broicne,  7  H.  L.  Cas.  689;  In  re  Bellis's  Trusts,  L.  R.  5 
Ch.  Div.  504;  Bray  v.  Stevens,  12  Id.  162;  Levns  v.  Darling,  16  How.  1; 
Adams  v.  Brackttt,  5  Met.  280;  Wilcox  v.  Wilcox,  13  Allen,  252;  Smith  v. 
Fellows,  131  ^Mass.  20;  Knotts  v.  Bailey,  54  Miss.  235;  28  Am.  Rep.  348; 
Heatherington  v.  Lewenherg,  61  Miss.  372;  Corwine  v.  Corwine,  24  N.  J.  Eq. 
679;  Tracy  v.  Tracy,  15  Barb.  503;  Shulters  v.  Johnson,  38  Id.  80;  Robinson  v. 
Mclver,  63  N.  C.  045;  Moore  v.  Beckwith,  14  Ohio  St.  129;  McLandhan  v. 
Wyant,  1  Penr.  &  W.  96;  21  Am.  Dec.  3G3;  McLanahan  v.  McLanahan,  1 
Pa.  St.  112;  Ballict's  Appeal,  14  Id.  541;  Gallaghers  Appeal,  48  Id.  121;  Estate 
of  Monro,  9  Phila.  309;  Estate  of  Lynch,  13  Id.  322;  Lapfiam  v.  Clapp,  10 
R.  I.  543?  ThoTntu  v.  Rector,  23  W.  Va.  26;  2  Perry  on  Trusts,  sec.  670. 
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RtTLES  or  Abatemeitt.  —  Specific  legacies  are  the  preferred  class,  and  do 
not  abate  with  the  general  legacies,  bat  only  in  case  the  deficiency  of  assets 
is  so  great  as  to  render  a  resort  to  them  necessary,  when  the  fund  applicable 
to  the  payment  of  general  legacies  is  exhausted.  When  they  do  abate,  they 
abate  pro  rata  with  one  another  only:  3  Pomeroy's  Eq.  Jur.,  sec.  1137; 
Titm  V.  McLanalian,  2  Del.  Ch.  200;  Cooch's  Ex'r  v.  Cooch'a  Adm'r,  6  Honst. 
540;  1  Am.  St.  Rep.  IGl;  Ckaae  v.  Lochrrman,  11  Gill  &  J.  185;  35  Am. 
Dec.  277;  Oallego's  Ex'rs  v.  Attorney-OeTieral,3  Leigh,  450;  24  Am.  Dec.  650. 
lu  Louisiana,  a  particular  legacy  is  to  be  discharged  in  preference  to  all 
others  out  of  the  funds  of  the  succession;  and  in  default  of  funds,  it  is  to  be 
paid  as  long  as  tlie  estate  is  administered  by  executors  indifferently  out  of 
tho  personal  and  real  estate:  Dvke  of  Richmond  v.  Milne's  Ehs'rs,  17  La.  Ann. 
312;  Labitut  v.  Prewett,  1  Woods,  144.  And  a  specific  legacy  and  a  specific 
annuity  abate  together,  unless  proof  of  a  contrary  intention  is  clear  and 
positive:  Estate  of  Oray,  13  Phila.  372.  But  unless  the  identical  thing  be- 
queathed by  the  testator  is  in  existence  at  the  time  of  his  death,  and  then 
forms  f\  part  of  his  estate,  the  specific  legacy  is  wholly  inoperative.  It  can- 
not be  replaced  by  funds  taken  from  money  or  property  constituting  the 
general  assets  of  the  estate:  3  Pomeroy's  Eq.  Jur.,  sec.  1130;  Titua  v. 
McLanahan,  2  Del.  Ch.  200;  Chase  v.  Lockerman,  11  Gill  &  J.  185;  35  Am. 
Dec.  277.  See  note,  on  ademption  of  specific  legacies,  to  HambrougKa  Ex'r* 
V.  Hooe,  12  Leigh,  316;  37  Am.  Dec.  667.  And  on  the  right  of  specific 
legatees  to  be  subrogated  to  the  rights  of  creditors,  see  note  to  TrumJbo  v. 
Smrtnq/,  3  T.  B.  Mon.  284;  16  Am.  Dec.  105. 

Demonstrative  legacies  possess  some  of  the  qualities  of  both  specific  and 
general  legacies.  If  the  fund  out  of  which  they  are  made  payable  is  in 
existence  at  the  time  of  the  testator's  death,  they  are  not  liable  to  abate 
with  general  legacies,  but  are  entitled  to  payment  just  like  purely  specific 
legacies.  But  if  the  fund  is  not  in  existence,  they  do  not  fail,  but  are  then 
payable  out  of  the  general  assets  of  tho  estate,  like  general  legacies:  3  Pom- 
eroy's Eq.  Jur.,  sec.  1133;  2  Redfiekl  on  Wills,  462;  Mann  v.  Copeland,  2 
Madd.  223;  Balliet's  Appeal,  14  Pa.  St.  451;  ArmHtronfa  Appeal,  63  Id.  312; 
Matter  of  Bull,  5  Demarest,  451.  When  annuities  are  demonstrative,  they 
are  governed  by  the  same  rule.  All  general  legacies  are  liable  to  be  abated, 
even  to  the  point  of  complete  obliteration,  in  order  to  pay  the  debts  in  full, 
before  resort  is  had  to  specific  legacies,  if  there  is  such  a  deficiency  of  assets 
as  to  require  such  an  appropriation  of  tho  funds  otherwise  applicable  to  the 
payment  of  these  Icf^acies.  When  a  complete  abatement  is  not  necessary, 
the  general  legacies  must  abate  pro  rata:  3  Pomeroy's  Eq.  Jur.,  sec.  1139; 
Clayton  v.  Akin,  38  Ga.  320;  95  Am.  Dec.  393;  Farnum  v.  Baacom,  122 
Mass.  282;  Safe  DeposU  ami  Trwit  Co.  v.  Plummer,  142  Id.  257;  IJall  v. 
Smith,  61  N.  H.  144;  Titua  v.  Titus,  26  N.  J.  Eq.  Ill;  Shepherd  v.  Guemaey, 
9  Paige,  357;  Alaop  v.  Bowers,  76  N.  C.  168;  Appeal  of  Truateea  of  the  Uni- 
versity of  Pennsylvania,  97  Pa.  St.  187.  In  the  absence  of  any  statutory  pro- 
vision on  the  subject,  general  legacies  in  favor  of  a  wife,  child,  or  near 
relative  of  the  testator  are  not  exempt  from  abatement  with  other  general 
legacies:  Slveplierd  v.  Guernsey,  9  Paige,  357;  2  Kedfield  on  Wills,  552;  Blower 
V.  Morret,  2  Ves.  Sen.  420;  Titus  v.  Titus,  26  N.  J.  Eq.  Ill;  Estate  of  Barry, 
13  Phila.  310;  Bliren  v.  Seymour,  88  N.  Y.  469;  Appeal  of  TrusUea  of  Uni- 
versity qf  Pennsylvania,  97  Pa.  St.  187.  A  court  will,  however,  lean  towards 
the  finding  of  an  intention  in  favor  of  a  widow,  child,  or  near  descendant: 
Levnn  v.  Lewin,  2  Ves.  Sen.  415;  Van  Winkle  v.  Van  Uoulen,  3  N.  J.  Eq. 
172.     And  some  states  have  by  legislation  changed  this  rule  in  favor  of  near 
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family  relatives:  Civ.  Code  Cal.,  sec.  1361;  Seofieldv.  Adams,  12  Hun,  366; 
3  Pomeroy'a  Eq.  Jur.,  sec.  1141. 

Exceptions  to  Rule  of  Abatement.  —  A  legacy  for  which  the  legatee 
has  given  a  valuable  consideration,  as  where  it  is  given  to  a  creditor  in  satis- 
faction of  his  debt,  or  to  a  person  for  the  surrender  of  some  right,  does  not 
abate  with  mere  voluntary  gifts,  but  has  a  preference  over  them:  Roper  on 
Legacies,  431;  Williams  on  Executors,  136u;  2  Redfield  on  Wills,  551; 
Schouler  on  Executors  and  Administrators,  sec.  490,  note;  McLean  v.  i?o6- 
ertson,  126  Mass.  537;  Estate  of  Gassman,  14  Phila.  308;  Estate  of  Wilson,  15 
Id.  528;  Appeal  of  Trustees  of  University  of  Pennsylvania,  97  Pa.  St.  187; 
Brown  v.  Brown,  79  Va.  648.  But  the  burden  of  proving  that  a  general 
legacy  is  entitled  to  a  preference  in  payment  is  upon  him  who  asserts  it. 
The  mere  production  of  a  will  giving  a  legacy  in  these  words,  "I  give  and 
bequeath  to  Henry  Benson  Duncan,  for  his  services  in  assisting  me  at  difiFer- 
ent  times,  the  sum  of  "two  thousand  dollars,"  executed  more  than  six  years 
before  the  testatrix's  death,  does  not,  without  further  proof,  sustain  this  bur- 
den: Duncan  v.  Franklin  Township,  43  N.  J.  Eq.  143. 

A  legacy  in  lieu  of  dower,  accepted  by  election,  is  so  far  based  upon  a 
valuable  consideration  that  it  has  priority  over  all  other  legacies,  and  wil 
not  abate  with  them.  The  widow  in  such  case  is  regarded  as  a  purchaser, 
and  stands  on  the  same  footing  with  creditors:  Williams  on  Executors,  1364; 
Roper  on  Legacies,  432;  3  Pomeroy's  Eq.  Jur.,  sec.  1142;  Steele  v.  Steele,  64 
Ala.  438;  Lord  v.  Lord,  23  Conn.  327;  Security  Co.  v.  Bryant,  52  Id.  311; 
52  Am.  Rep.  599;  Warren  v.  Morris,  4  Del.  Ch.  289;  Clayton  v.  Akin,  38  Ga. 
320;  95  Am.  Dec.  393;  Moore  v.  Alden,  80  Me.  301;  6  Am.  St.  Rep.  203; 
Addison  v.  Addison,  44  Md.  182;  Towle  v.  Swasey,  106  Mass.  100;  Farnum  v. 
Brown,  122  Id.  282;  Borden  \.  Jenks,  140  Id.  562;  54  Am.  Rep.  507;  Pollard 
V.  Pollard,  1  Allen,  490;  Tracy  v.  Murray,  44  Mich.  109;  Howard  v.  Francis, 
30  N.  J.  Eq.  444;  Duncan  v.  Franklin  Township,  43  Id.  143;  Sanford  v.  SaU' 
ford,  4  Hun,  743;  Williamson  v.  Williamson,  6  Paige,  298;  Reed  v.  Reed,  9 
Watts,  263;  Potter  v.  Brown,  11  R.  I.  232;  Loocock  v.  Clarkson,  1  Desaus. 
Eq.  471;  Stewart  v.  Carson,  1  Id.  500;  Brown  v.  Brown,  79  Va.  648;  Blower  v. 
Morret,  2  Ves.  Sen.  420;  Burridge  v.  Bradyl,  1  P.  Wms.  127;  Heath  v.  Dendy, 
1  Russ.  543;  Norcott  v.  Cordon,  14  Sim.  258;  Davies  v.  Bush,  1  Yonge,  341. 
The  ordinary,  in  delivering  the  opinion  of  the  court  in  Duncan  v.  Franklin 
Township,  43  N.  J.  Eq.  145,  said:  "The  established  rule  is,  that  where  gen- 
eral legatees  are  volunteers,  taking  of  the  testator's  bounty,  and  there  is 
nothing  in  the  will  to  indicate  that  one  shall  be  paid  before  another,  their 
legacies  must  abate  proportionately  in  case  of  a  deficiency  of  assets;  but 
where  a  general  legacy  is  sustained  by  a  valuable  consideration,  such  as  the 
relinquishment  of  a  debt  or  of  a  claim  of  dower,  and  the  right  to  the  claim 
constituting  the  consideration  subsists  at  the  testator's  death,  the  legatee  is 
entitled  to  the  full  payment  of  his  legacy  in  preference  to  other  general  lega- 
tees who  take  merely  of  the  testator's  bounty." 

This  rule  does  not  apply,  however,  where  the  will  directs  that  the  legacies 
shall  abate  ratably:  Ticket  v.  Quinn,  1  Demarest,  425;  Orton  v.  Orton,  3  Abb. 
App.  415;  nor  when  there  is  no  dowable  estate:  Penine  v.  Perrine,  6  N.  J.  L. 
133;  10  Am.  Dec.  392;  Roper  v.  Roper,  L.  R.  3  Ch.  D.  714.  And  a  legacy 
given  to  a  widow  in  lieu  of  dower  is  subject  to  contribute  towards  the  share 
of  a  post-testamentary  child:  Warren  v.  Monis,  4  Del.  Ch.  289.  A  widow'* 
right  of  dower  is  superior  to  the  claims  of  creditors  as  well  as  of  those  of  lega- 
tees and  devisees,  but  when  she  accepts  the  legacy  in  lieu  of  her  dower,  she 
places  herself  on  the  same  footing  with  the  creditors:  /Stecfe  v.  Steele,  64  Ala.  438. 
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LsoACT  TO  Cbiditor  Who  has  Compounded.  —  If  a  testator  by  will 
gives  a  legacy  to  creditors  who  had  compounded  with  him  in  his  lifetime,  it 
it  but  a  legacy,  and  not  to  be  preferred  to  other  legacies.  Such  creditors, 
having  componnded  and  released  their  debts,  are  out  of  the  case  as  creditors, 
and  must  then  claim  only  as  voluntary  legatees:  Coppin  v.  Coppin,  2  P.  Wms. 
•291 ;  Turner  v.  Martin,  7  De  Oex,  S.  &  M.  429.  A  bequest  of  a  debt  doe 
from  the  legatee  to  the  testator  is  subject  to  the  debts  of  the  testator, 
and  the  legatee  shares  in  the  residuary  fund:  Cole  v.  Covington,  86  N.  C.  295; 
41  Am.  Rep.  458. 

MisoKLLANEOOS.  —  Legacies  bequeathed  by  codicils  stand  on  the  same  foot> 
iug  as  those  of  the  same  class  bequeathed  by  the  will:  OaUego'a  Ex'ra  v.  At- 
torney-Oeneral,  3  Leigh,  450;  24  Am.  Dec.  650.  When  an  annuity  springs 
alone  from  a  will  and  is  given  by  it,  it  is  simply  a  legacy:  Heat-hington  v. 
Laoenberg,  61  Miss.  372.  The  same  words  that  will  charge  debts  upon  real 
estate  will  also  charge  legacies  thereon:  Ogler  v.  Tayloe,  49  Md.  158.  The  ex- 
penses of  a  contest  over  the  validity  of  a  will,  instituted  by  the  heirs,  as  well 
as  the  expenses  of  the  administration,  including  counsel  fees,  constitute 
proper  charges  against  the  estate,  and  a  legatee  whose  legacy  has  been  taken 
for  their  payment  may  have  the  assets  marshaled  for  his  indemnity:  Dotiglast 
T.  Baber,  15  Lea,  651.  And  where  a  testator  gave  thirteen  hundred  dollars 
to  his  executor,  directing  the  interest  thereon  to  be  paid  to  his  brother 
Thomas  for  life,  and  at  his  death,  to  pay  to  the  latter's  son  Thomas  five  hun- 
dred dollars,  and  divide  the  remaining  eight  hundred  dollars  among  the  other 
children  of  testator's  said  brother  Thomas,  and  the  assets  of  the  estate  were 
insufficient  to  pay  the  debts  without  taking  part  of  the  thirteen  hundred 
dollars,  it  was  held  that  the  thirteen  hundred  dollars  and  the  five  hun- 
dred dollars  should  abate  ratably.  Thomas,  however,  contended  that  he 
was  entitled  to  the  five  hundred  dollars  in  full,  and  refused  to  accept  from 
the  executor  his  proportional  amount,  and  the  executor  filed  a  bill  for  the 
construction  of  the  will.  It  was  held  by  the  court  that  the  costs  and  a 
counsel  fee  of  fifty  dollars  should  be  paid  out  of  the  thirteen  hundred  dollars 
before  distribution,  and  not  out  of  Thomas's  share.  If,  however,  the  latter 
had  instituted  the  proceeding  after  refusal  of  the  tender,  a  different  result  as 
to  costs  might  be  reached:    Van  Nest's  Ex'r  v.   Van  Nest,  43  N.  J.  Eq.  )2G. 

Where  Testatrix,  after  DrREcriNo  Payment  of  her  Debts  and 
Funeral  Expenses,  gives  a  general  pecuniary  legacy,  and  then  disposes  of 
the  residue  of  her  property,  real  and  personal,  in  one  mass,  she  indicates  her 
intention  to  charge  her  real  ss  well  as  her  personal  estate  with  such  legacy: 
Hutchinson  v.  Gilbert,  86  Tenn.  464. 
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[112  New  York,  146.  J 
Constitutional  Law.  —  Legislature  may  Provide  for  the  Payment  roB. 
Materials  Furnished  and  Services  Rendered  for  the  Benktit  of 
THE  State,  and  at  the  instance  of  its  officials,  though  they  were  ubt  at 
the  time  acting  within  the  limits  of  their  authority,  notwithstanding 
the  provisions  of  section  19,  article  3,  of  the  constitution  of  New  York, 
declaring  that  "the  legislature  shall  neither  audit  or  allow  any  private 
claim  or  account  against  the  state,  but  may  appropriate  money  to  pay 
■aah  oUims  as  shall  have  been  audited  and  allowed  according  to  law." 
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Constitutional  Law.  —  The  LEaiSLATURE  may  Actiiorize  the  Payment 
OF  a  Claim  against  the  State  notwithstanding  the  Lapse  of  Time, 
if  at  the  time  when  tho  claim  was  incurred  the  claimant  could  not  have 
maintained  any  action  against  the  state  thereon,  and  this  is  true  not-^ 
withstanding  the  provision  of  article  7,  section  14,  of  the  constitution  of 
New  York,  declaring  that  "neither  the  legislature,  canal  board,  canal 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  state,  shall 
audit,  allow,  or  pay  any  claim  which,  as  between  citizens  of  the  state, 
would  be  barred  by  lapse  of  time."  As  the  claim  was  not,  until  tho 
passage  of  the  statute  aiithorizing  suit  to  be  brought  thereon,  a  clain> 
such  as  between  citizens  of  the  state  would  be  barred  by  lapse  of  time, 
it  does  not  come  within  this  provision  of  the  constitution.  A  statute  of 
limitation  can  never  commence  to  run  until  a  cause  of  action  has  accrued, 
although  there  may  before  that  time  be  an  imperfect  obligation  existing 
in  favor  of  the  plaintiff. 

Appeal  from  an  award  of  the  board  of  claims. 
Charles  F.  Tabor,  attorney-general,  for  the  appellant. 
William  B.  Ruggles,  for  the  respondent. 

RuGER,  C.  J.  This  is  an  appeal  by  the  state  from  an  award 
made  by  the  board  of  claims  for  services  rendered  and  mate- 
rials furnished  at  the  request  of  the  quarantine  officials,  by 
the  claimant,  in  the  years  1875  and  1876,  in  repairing  and 
fitting  up  vessels  and  property  used  in  quarantine  affairs  in 
the  harbor  of  New  York. 

There  can  be  no  question  but  that  the  maintenance  of  the 
quarantine  station  in  that  harbor  is  of  great  public  benefit  and 
importance;  nor  but  that  the  legitimate  expenditures  therefor 
are  a  public  necessity,  justifying  their  incurrence  and  pay- 
ment by  the  state.  The  organization  of  the  quarantine  system 
was  created  by  the  state  for  the  benefit  of  the  people;  is  under 
its  control;  its  oflScers  are  appointed  by  it,  and  it  has  uni- 
formly provided  in  some  form  or  another  for  their  compensa- 
tion, and  for  the  procurement  of  the  supplies  necessary  to  its 
efficient  operation,  and  it  was  the  moral  duty  of  the  state  to 
see  that  its  agents  properly  discharged  their  obligations  to  the 
persons  employed  by  them  in  the  service  of  the  state. 

The  services  and  materials  in  question  were  rendered  and 
furnished  at  the  request  of  the  state  officials,  the  compensatioDi 
therefor  was  honestly  earned  by  the  claimant  a  long  time  since, 
and  it  is  a  reproach  to  the  state  that  satisfaction  of  the  claim 
therefor  should  have  been  so  long  postponed  by  controversies 
among  state  officials  as  to  the  department  responsible  for  their 
payment.  The  board  of  claims  have  found  that  in  the  years 
mentioned,  the  claimant  performed  services  and   furnished 
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materials  in  the  repair  of  the  quarantine  steamers  and  other 
property  of  the  state,  under  the  direction  of  the  quarantine 
officials,  of  tlie  value  and  for  the  amount  named  by  them  in 
the  award.  The  undisputed  evidence  showed  that  the  claim- 
ant, originally  supposing  the  health-oCBcer  to  be  liable  for  his 
claim,  sued  him  in  a  state  court,  and  was  defeated  upon  the 
ground  that  that  oflBcer  had  incurred  no  personal  liability  by 
reason  of  such  services,  and  that  the  claim  therefor  was  against 
the  state.  Thereupon,  in  1878,  he  filed  his  claim  before  the 
board  of  audit,  and  after  a  hearing,  it  rendered  a  decision, 
holding  that  the  state  was  not  liable  therefor,  but  that  the 
health-officer  was,  and  therefore  refused  to  make  an  award  in 
his  favor,  and  dismissed  the  claim.  Applications  were  there- 
after made  on  behalf  of  the  claimant  to  successive  legislatures 
in  each  year,  excepting  that  of  1880,  with  unavailing  effect. 
In  1886,  however,  an  act  was  passed,  being  the  law  under 
which  the  board  of  claims  based  its  authority  to  make  the 
award  in  question,  which  is  as  follows:  "The  board  of  claims 
is  hereby  authorized  to  rehear,  audit,  and  determine  the  claims 
of  ....  A.  K.  O'Hara  &  Co.,  ....  for  work  and  services 
done  and  performed  by  them  for  the  state  under  the  directions 
of  the  quarantine  officials,  and  to  award  to  them  ....  such 
sums  as  upon  due  proof  before  said  board  shall  be  a  reasonable 
compensation  therefor."  It  is  now  claimed  by  the  attorney- 
general  for  the  state  that  this  act  violates  section  19,  article  3, 
and  section  14,  article  7,  of  the  constitution,  and  is  therefore 
unconstitutional  and  void. 

The  provisions  of  the  constitution  are  as  follows  (article  3, 
section  19):  "The  legislature  shall  neither  audit  or  allow  any 
private  claim  or  account  against  the  state,  but  may  appropri- 
ate money  to  pay  such  claims  as  shall  have  been  audited  and 
allowed  according  to  law." 

Article  7,  section  14:  "  Neither  the  legislature,  canal  board, 
canal  appraisers,  nor  any  person  or  persons  acting  in  behalf  of 
the  state,  shall  audit,  allow,  or  pay  any  claim  which,  as  be- 
tween citizens  of  the  state,  would  be  barred  by  lapse  of  time. 
The  limitation  of  existing  claims  shall  begin  to  run  from  the 
adoption  of  this  section;  but  this  provision  shall  not  be  con- 
strued to  revive  claims  already  barred  by  existing  statutes, 
nor  to  repeal  any  statute  fixing  the  time  within  which  claims 
shall  be  presented  or  allowed,  nor  shall  it  extend  to  any  claims 
duly  presented  within  the  time  allowed  by  law,  and  prosecuted 
with  due  diligence  from  the  time  of  such  presentment.     But 


Jan.  1889.]  O'Hara  v.  State.  729 

if  the  claimant  shall  be  under  legal  disability,  the  claim  may 
be  presented  within  two  years  after  such  disability  is  removed." 

It  was  held  by  us  in  Cole  v.  State  of  New  York,  102  N.  Y. 
54,  that  an  act  of  the  legislature  recognizing  meritorious  ser- 
vices rendered  to  the  state  without  previous  authority  of  law, 
and  authorizing  the  board  of  claims  to  hear  claims  for  com- 
pensation therefor,  and  award  such  sum  as  they  might  think 
proper  and  just,  was  neither  an  audit  or  allowance  of  a  claim 
against  the  state  within  the  meaning  of  section  19,  article  3,  of 
the  constitution.  We  think  our  decision  in  that  case  disposes 
of  the  objection  to  the  act  under  consideration. 

A  brief  reference  to  the  history  of  this  claim  seems  to  show 
that  it  comes  within  the  principle  laid  down  in  that  case. 
Under  chapter  444  of  the  laws  of  1876,  the  board  of  audit 
was  organized,  and  was  authorized  to  hear  all  private  claims 
and  accounts  against  the  state  (except  such  as  are  now  heard 
by  the  canal  appraisers),  and  to  determine  the  justice  and 
amount  thereof,  and  to  allow  such  sums  as  it  shall  consider 
should  equitably  be  paid  by  the  state.  The  hearing  of  the 
claim  in  question  by  that  board  in  1878  was  had  under  this 
law,  and  no  other  tribunal  then  existed,  or  was  thereafter 
created  by  the  state,  competent  to  hear  and  determine  such  a 
claim,  until  1883,  more  than  six  years  after  the  service  had 
been  rendered,  and  that  tribunal  was  authorized  to  hear  only 
such  claims  as  should  arise  within  two  years  previous  to  the 
time  of  filing  the  claim  before  it.  The  board  of  audit  had  no 
power  to  reopen  and  rehear  claims  once  determined  by  it,  and 
no  appeal  lay  from  its  decisions  except  those  provided  by 
chapter  211,  laws  of  1881,  which  were  confined  to  awards 
made  subsequent  to  January  1,  1879,  and  did  not  reach  the 
award  made  upon  the  claim  of  the  respondents.  Its  decision 
upon  the  claim,  therefore,  was  final  and  conclusive  between 
the  parties,  and  determined  the  fact  that  for  the  services  in 
question  no  legal  claim  then  existed  against  the  state  on  be- 
half of  the  claimants.  That  determination  necessarily  pro- 
ceeded upon  the  ground  that  the  persons  upon  whose  request 
the  services  were  rendered  had  no  authority  to  bind  the  state, 
and  therefore  that  no  legal  cause  of  action  existed  against  it. 
It  was  undoubtedly  within  the  province  of  the  legislature 
originally  to  have  provided  for  the  rendition  of  these  services 
and  the  purchase  of  materials  for  the  use  and  benefit  of  the 
quarantine  station,  and  it  is  equally  clear  that  it  could  by  sub- 
sequent legislation  ratify  and  approve  any  act  performed  for 
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the  benefit  of  the  state,  which  it  had  original  authority  to  legis- 
late and  provide  for:  Brown  v.  Mayor  etc^  63  N.  Y.  240;  People 
V.  Dennisouy  80  Id.  656;  People  v.  Stephens,  71  Id.  529. 

It  cannot  be  questioned,  we  think,  but  that  when  individuals 
voluntarily  furnish  property  or  render  valuable  services  to  the 
state  at  the  request  of  state  oflBcers  for  state  purposes,  but  with 
the  expectation  of  payment  for  the  same,  the  legislature  may 
ratify  the  acts  of  such  officers,  although  previously  unauthor- 
ized, and  create  a  legal  liability  on  the  part  of  the  state  to  pay 
for  such  property  and  services,  enforceable  in  its  tribunals. 
The  act  of  the  legislature  in  supplying  defects  or  omissions  in 
pre-existing  legislation,  whereon  a  liability  may  be  predicated 
against  the  state,  is  clearly  not  the  audit  of  a  claim;  neither  is 
it  an  allowance  thereof.  The  power  of  auditing  and  allowing 
is  expressly  referred  to  the  tribunal  authorized  to  hear  and 
determine  such  claims,  and  they  may  allow  or  reject  them  as 
in  their  judgment  and  discretion  seems  just.  This  we  under- 
stand to  be  the  decision  of  the  Cole  case,  and  we  think  it  is 
founded  on  correct  principles.  As  was  there  said,  the  exercise 
of  such  a  power  by  the  legislature  does  not,  in  any  just  or 
reasonable  sense,  conflict  with  the  provisions  of  the  constitu- 
tion, prohibiting  it  from  auditing  and  allowing  private  claims 
or  accounts  against  the  state.  It  has  undoubted  power  to 
authorize  state  officers  and  agents  to  contract  debts,  under 
certain  circumstances,  against  the  state,  and  as  we  have  before 
said,  it  can  legalize  such  as  have  been  theretofore  illegally  con- 
tracted by  a  subsequent  exercise  of  its  legitimate  legislative 
power.  It  may  create  tribunals  to  hear  and  determine  cases 
between  the  state  and  individuals,  and  it  may  by  law  enlarge 
the  authority  of  existing  tribunals  to  hear  the  same.  In  all 
this  it  neither  audits  or  allows  claims  or  authorizes  their  pay- 
ment. It  simply  provides  a  tribunal  before  which  the  state 
may  be  prosecuted,  and  enacts  that  a  limitation  upon  the  au- 
thority of  the  tribunal  shall  not  apply  to  certain  obligations. 
Such  a  limitation  is  created  by,  and  may  therefore  be  removed 
by,  legislative  authority. 

It  would  certainly  l)e  strange,  and  would  subject  the  state 
to  great  loss  and  damage,  if  in  cases  of  emergency,  and  when 
legislative  authority  could  not  be  previously  obtained  to  au- 
thorize the  same,  that  its  servants  should  be  powerless  to  obtain 
labor  and  materials  necessary  to  save  it  from  the  destruction 
of  its  property,  and  be  compelled  to  lose  advances  made  in 
reliance  upon  the  justice  and  honor  of  the  state,  and  believing 
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that  they  would  be  subsequently  reimbursed  for  expenditures 
made  for  its  benefit.  It  cannot,  we  think,  be  said  that  the 
constitutional  provision  was  intended  to  disable  the  state  from 
paying  for  property  or  valuable  services  received  by  it  from 
individuals,  because  they  were  furnished  under  the  stress  of 
an  imminent  necessity,  without  previous  authority  of  law.  Al- 
though such  acts  constituted  no  legal  claim  against  the  state, 
and  could  not  be  enforced  in  an  action  of  law,  they  formed,  in 
justice  and  right,  irresistible  claims  upon  its  honor,  and  are, 
we  think,  within  the  power  of  the  legislature  to  legalize,  and 
when  authorized  and  approved  by  legal  tribunals,  within  its 
power  to  provide  for  and  pay.  We  conclude,  therefore,  that 
no  constitutional  objection  to  the  act  in  question  exists,  and 
its  enactment  was  a  legitimate  exercise  of  the  power  of  the 
legislature. 

A  more  serious  question  arises  over  the  prohibition  imposed 
upon  the  board  of  claims  against  auditing  or  allowing  claims 
which,  as  between  individuals,  would  be  barred  by  lapse  of 
time.  Would  this  claim  have  been  so  barred,  as  between  citi- 
zens of  the  state,  at  the  time  this  statute  was  passed?  If  it 
would,  then  it  must  come  within  the  prohibition  of  the  con- 
stitutional provision. 

We  are  of  the  opinion  that  it  is  not  saved  therefrom  by 
the  proviso  exempting  existing  claims  which  have  been  duly 
presented  within  the  time  allowed  by  law,  and  prosecuted 
diligently  thereafter.  We  think  that  proviso,  by  its  express 
terms,  applied  only  to  claims  existing  at  the  time  of  the  adop- 
tion of  the  amendment  in  1874,  and  did  not  embrace  future- 
cases  which  were  covered  by  the  first  paragraph  of  the  section. 
That  paragraph  stands  alone,  and  states  the  rule  to  be  ap- 
plied to  all  claims  subsequently  arising.  The  claim  in  ques- 
tion, having  accrued  after  the  adoption  of  the  amendment,, 
must  be  determined  by  the  rule  of  limitation  which  obtains 
"  between  citizens,"  as  specified  in  the  first  paragraph.  It  is 
not  clear  precisely  what  the  framers  of  the  amendment  in- 
tended by  this  phrase;  because  there  is  but  little  analogy  be- 
tween the  position  of  a  state  in  reference  to  the  prosecution  of 
claims  against  it  and  the  condition  of  a  citizen,  subject  at  all 
times  and  in  numerous  tribunals  to  be  brought  into  court  and 
prosecuted  for  his  liabilities.  The  state  can  be  prosecuted,  in 
a  legal  sense,  only  by  its  own  consent,  and  after  it  has  created 
a  tribunal  to  hear  and  decide  claims  against  it. 

It  would  be  manifestly  unjust  to  allow  an  honest  claim 
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against  the  state  to  be  defeated  by  its  omission  to  provide  a 
tribunal  where  it  might  be  prosecuted:  Hanger  v.  Abbott,  6 
Wall.  532. 

In  view  of  this  condition,  it  was  held  by  this  court  in  Cork- 
ings  V.  State,  99  N.  Y.  491,  that  presentation  to  and  prosecu- 
tion of  claims  before  the  legislature,  in  the  absence  of  other 
tribunals  competent  to  hear  them,  would  be  suflBciont  to  save 
them  from  the  bar  presented  by  the  constitutional  amendment 
against  existing  claims. 

We  are  therefore  compelled  to  consider  the  naked  question 
whether,  as  between  individuals,  this  claim  would  have  been 
barred  by  lapse  of  time,  according  to  the  general  law  of  the 
state  when  the  statute  was  passed.  In  the  consideration  of 
that  question,  it  must  be  taken  as  an  established  fact  in  the 
case  that,  prior  to  the  passage  of  chapter  472,  laws  of  1886,  no 
legal  claim,  enforceable  in  any  court,  existed  against  the  state 
for  the  demand  in  question.  That  question  was  adjudicated 
in  1878  by  the  board  of  audit  in  favor  of  the  state. 

By  the  legislation  of  1886,  the  authority  of  the  quarantine 
officials  to  contract  for  the  services  and  materials  in  question 
on  the  part  of  the  state  was  ratified  and  approved  by  the  legis- 
lature, and  the  claim  for  compensation  therefor  then  had  for 
the  first  time  a  legal  existence  against  the  state.  When,  then, 
did  a  cause  of  action  arise  in  favor  of  the  claimant  against  the 
state?  Obviously  not  until  the  legislative  recognition.  The 
language  of  the  act  of  1886,  by  clear  implication,  adopts 
the  authority  of  the  quarantine  officials  to  contract  for  the 
services  and  materials  in  question,  and  acknowledges  the  lia- 
bility of  the  state  therefor,  and  the  claim  in  question  then  had 
its  origin. 

It  is  conceded  by  the  appellant  that  the  award  of  the  board 
of  audit  was  not  such  an  adjudication  as  would  bar  the  claim 
presented  to  the  board  of  claims,  and  it  would  seem  to  follow 
therefrom  that  the  statute  would  not  commence  to  run  against 
the  latter  claim  until  its  legislative  recognition.  It  is  undoubt- 
edly true  that  the  statutes  of  limitation  are  equally  effectual  in 
ordinary  cases  against  equitable  and  invalid  claims  as  well  as 
valid  and  legal  ones;  but  we  think,  in  the  case  of  an  imperfect 
claim  or  obligation  which  is  unenforceable  by  reason  of  some 
vice  or  defect  therein,  which  may  be  cured  or  waived  by  the 
debtor,  that  a  right  of  action  thereon  arises  at  the  time  the 
claim  becomes  purged  of  the  vice  by  the  action  of  the  debtor, 
and  not  before.     The  statute  of  limitation  commences  to  run 
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only  after  a  cause  of  action  has  accrued,  and  it  does  not  follow 
that  because  the  statute  has  run  against  an  imperfect  obliga- 
tion, that  the  debtor  may  not  create  a  new  obligation,  although 
founded  on  one  which  has  outlawed.  In  the  case  of  an  indi- 
vidual contracting  with  a  pretended  agent,  who  sues  the  sup- 
posed principal  for  an  alleged  breach  of  contract,  and  has  been 
defeated  upon  the  ground  of  want  of  authority  in  the  agent  to 
make  the  contract,  such  an  adjudication  would  not  defeat  an 
action  brought  upon  the  same  contract  legalized  by  a  subse- 
quent ratification,  even  though  the  liability  upon  the  original 
contract  had  in  the  mean  while  become  outlawed.  The  im- 
perfect obligation  imposed  by  the  original  contract  would  havo 
been  perfected  by  the  ratification,  and  the  cause  of  action,  al- 
though supported  by  the  moral  consideration  afforded  by  the 
contract,  would  have  been  legally  completed  and  made  en- 
forceable by  the  ratification  alone.  Suppose  the  quarantine 
officials  had  purchased  lands  in  the  harbor  of  New  York  for 
quarantine  purposes,  without  authority,  and  the  state  had  after- 
wards refused  to  pay  for  them,  but  after  the  statute  had  run 
against  such  claim,  should  by  legislative  action  authorize  and 
direct  such  officials  to  take  possession  of  such  lands  and  appro- 
priate them  to  the  use  of  the  state;  can  any  one  doubt  but  that 
a  cause  of  action  would  then  arise  against  the  state  for  the 
value  of  such  lands?  We  think  not.  It  was  said  by  Rapallo, 
J.,  in  the  Cole  case:  "As  a  general  rule,  money  expended  or 
services  rendered  by  one  individual  for  the  benefit  of  another 
do  not  create  a  legal  liability  on  the  part  of  the  person  bene- 
fited to  make  compensation.  But  a  law  which  should  provide 
that  in  every  such  case  if  the  party  benefited  ratifies  the  acts 
of  the  other,  and  accepts  the  benefits,  he  should  be  liable,  would 
be  free  from  objection,  so  far,  at  all  events,  as  it  should  apply 
to  future  transactions.  When  the  legislature  is  dealing  with 
the  imperfect  obligation  arising  from  such  a  state  of  facts,  it 
seems  to  us  it  does  not  transcend  its  powers  bypassing  a  law 
affording  a  remedy  even  in  respect  to  past  transactions,  where 
the  state  adopts  the  act  and  is  the  party  to  make  the  com- 
pensation." 

The  case  of  McDougall  v.  State,  109  N.  Y,  80,  is  not  in  con- 
flict with  any  views  herein  presented.  That  claim  arose  upon 
a  cause  of  action  for  damages  in  tort  accruing  in  1869.  Lia- 
bility for  claims  of  this  character  was  assumed  by  the  state 
by  chapter  821  of  the  laws  of  1870,  and  authority  given  to 
the  canal  appraisers  to  hear  and   determine  them.     It  was 
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saved  as  an  existing  claim  from  the  operation  of  the  amend- 
ment to  the  constitution  in  1874,  by  the  provision  exempting 
claims  duly  presented  and  diligently  prosecuted.  It  was  held, 
although  it  had  been  duly  presented,  it  had  not  been  diligently 
prosecuted  thereafter,  and  was,  therefore,  barred  by  the  statute 
of  limitations.  Wo  think  the  value  of  the  materials  furnished 
by  the  claimant,  in  the  performance  of  the  services  referred  to 
in  the  act,  constituted  a  part  of  the  claim,  and  were  fairly 
within  the  spirit  of  the  provision  authorizing  the  hearing  by 
the  board  of  claims. 

Wo  are  therefore  of  the  opinion  that  the  award  appealed 
from  should  be  affirmed. 

Leuislatcrb  mat  Actuobize  Patment  of  a  claim  created  under  and  by 
virtue  of  an  unconstitutional  law,  though  it  is  declared  by  the  constitution 
to  Iiave  no  power  to  authorize  the  payment  of  any  claim  created  without  ex- 
press authority  of  law:  MiUer  v.  Dunti,  72  Cal.  462;  1  Am.  St.  Rep.  67. 

LiABiuTT  OF  Pebsons  Actiko  undeb  Unoonstitutiomal  Statxttb:  Noto 
to  Kelly  V.  Bcmia,  64  Am.  Dec.  51-55. 


Pond  v.  Metropolitan   Elevated  Railway  Co. 

[112  Nkw  Yobk,  186.  J 

Damages,  Measure  of.  —  In  Common -law  Action  AOAnrar  a  Ratlwat 
CoMFAKT  TO  RECOVER  FOB  Damaqes  RESULTING  from  the  Bhuttlng  off 
-of  light  from  the  plaintiff 's  premises  by  the  maintenance  of  an  elevated 
railway  in  front  thereof,  the  plaintiff's  recovery  must  be  restricted  to 
the  damages  sustained  prior  to  the  commencement  of  the  action.  The 
fact  that  they  will  probably  continue  permanently  cannot  be  taken  into 
consideration.  The  plaintiff,  in  the  event  of  their  continuance,  must 
seek  redress  in  subsequent  actions. 

Action  for  damages  caused  by  the  construction  and  oper- 
ation of  defendant's  elevated  railway  in  front  of  plaintiff's 
premises,  situate  on  West  Third  Street,  New  York  City.  At 
the  trial,  the  plaintiff  rested  his  claim  for  compensation  for 
injury  occasioned  by  the  obstruction  of  light.  The  court 
allowed  him  permanent  damages,  on  the  theory  that  the  de- 
fendant's road  was  intended  as  a  permanent  structure,  and 
its  injury  to  plaintiff's  property  would  be  continuous.  The 
general  term  affirmed  the  judgment  of  the  trial  coaii. 

Edtoard  S.  Rapalloy  for  the  appellants. 

Inglis  Stuart,  for  the  respondent. 
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Andrews.  J.  The  sole  question  on  this  appeal  relates  to 
the  rule  of  damages,  that  is  to  say,  whether,  in  a  common-law 
action  brought  by  the  owner  of  premises  abutting  on  a  street 
in  the  city  of  New  York,  laid  out  under  the  act  of  1813, 
through  which  the  defendant's  railway  has  been  constructed, 
to  recover  damages  resulting  therefrom,  through  the  interrup- 
tion of  light  which  theretofore  passed  to  his  premises  from  the 
street,  the  plaintiff  can  recover  complete  damages  once  for  all, 
as  for  a  final  and  complete  destruction  pro  tanto  of  the  ease- 
ment invaded  by  the  act  of  the  defendant,  or  is  confined  to  a 
recovery  of  such  temporary  damages  as  have  accrued  up  to 
the  commencement  of  the  action,  as  in  an  ordinary  action  of 
trespass  upon  land,  leaving  him  at  liberty  to  bring  a  new 
action  in  case  the  obstruction  is  not  discontinued,  for  subse- 
quent damages,  as  though  a  new  trespass  had  been  committed. 
The  argument  that  under  the  peculiar  circumstances,  and  in 
view  of  the  nature  of  the  right  invaded,  as  well  as  the  probable 
permanent  character  and  public  purpose  of  the  defendant's 
structure  and  franchise,  the  rule  allowing  permanent  damages 
to  be  recovered  should  prevail,  thereby  giving  finality  to  the 
controversy,  has  been  pressed  upon  us  with  great  force  by  the 
counsel  for  the  respondent.  But  we  think  the  question  is  not 
now  open  to  controversy,  and  that  the  rule  must  now  be  re- 
garded as  settled  by  former  decisions,  that  an  abutting  owner 
in  a  common-law  action  of  this  character  can  recover  only 
such  temporary  damages  as  have  been  sustained  up  to  the  time 
of  its  commencement,  and  that  he  is  not  entitled  to  damages 
measured  by  the  permanent  diminution  in  value  of  his  prop- 
erty, upon  the  assumption  that  the  wrong  is  permanent  and 
irremediable. 

Story  V.  New  York  E.  R.  R.  Co.,  90  N.  Y.  122,  43  Am.  Rep, 
146,  established  the  principle  that  an  abutting  owner  on 
streets  in  the  city  of  New  York  possesses,  as  incident  to  such 
ownership,  easements  of  light,  air,  and  access  in  and  from  the 
adjacent  streets,  for  the  benefit  of  his  abutting  lands,  and  that 
the  appurtenant  easements  and  outlying  rights  constitute  pri- 
vate property  of  which  he  cannot  be  deprived  without  compen- 
sation. That  was  an  equity  action,  and  the  court,  having 
reached  the  conclusion  that  the  defendant's  structure  was  an 
unlawful  invasion  of  the  plaintifi^'s  easements,  granted  an  in- 
junction, postponing  its  actual  issuance,  however,  until  after 
such  reasonable  time  as  would  enable  the  defendant  to  acquire 
the  plaintiflF's  right  by  voluntary  agreement  or  compulsoiT- 
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proceedings.  The  Story  case  did  not  determine  any  rule  of 
damages.  But  in  Uline  v.  N.  Y.  C.  &  11.  R.  R.  R.  Co.,  101 
N.  Y.  98,  53  Am.  Rep.  123,  the  general  question  as  to  the 
scope  of  the  remedy  in  an  ordinary  legal  action  for  damages 
sustained  by  an  abutting  owner  from  the  construction  of  a 
railway  in  the  street  fronting  his  premises,  without  his  con- 
sent and  in  violation  of  his  rights,  was  elaborately  considered, 
and  it  was  determined  that  in  such  an  action  the  plaintiff 
could  recover  temporary  damages  only;  that  is,  such  do  mages 
as  had  been  sustained  up  to  the  commencement  of  the  action, 
and  the  judgment  below,  which  allowed  damages  measured  by 
the  permanent  depreciation  in  the  value  of  the  plaintiff's  lots 
upon  the  assumption  that  the  trespass  and  wrong  would  be 
continued,  was  reversed. 

The  case  of  Lahr  v.  Metropolitan  El.  R.  Co.,  104  N.  Y.  270, 
was  an  action  like  the  present  one,  brought  by  an  abutting 
owner  for  damages  in  which  the  plaintiff  recovered  the  per- 
manent depreciation  in  value  of  his  premises  by  reason  of  the 
construction  and  operation  of  the  defendant's  road,  on  the 
theory  that  the  appropriation  and  invasion  of  the  plaintiff's 
easement  was  final  and  complete.  This  court  aflBrmed  the 
judgment,  stating  in  its  opinion  that  the  case  was  taken  out 
of  the  operation  of  the  Uline  case,  supra,  for  the  reason  that 
the  record  disclosed  that  the  parties  had  agreed  upon  the 
rule  of  damages.  The  plain  inference  is,  that  except  for  this, 
the  doctrine  of  the  Uline  case  would  have  controlled,  and  the 
objection  to  the  measure  of  damages  would  have  prevailed. 
The  case  of  New  York  National  Bank  v.  Metropolitan  El.  R'y 
Co.,  108  N.  Y.  660,  is  a  still  more  explicit  recognition  by  this 
court  of  the  application  of  the  doctrine  of  the  Uline  case  to 
actions  like  this.  That  was  an  equitable  action  brought  by 
an  abutting  owner,  and  was  sustained.  The  plaintiff  was 
awarded  judgment  for  past  loss  of  rentals,  and  an  injunction 
was  granted  restraining  the  further  operation  and  mainte- 
nance of  the  road,  unless  the  defendants  paid  a  certain  sum 
equal  to  the  amount  of  depreciation  in  the  value  of  the  prop- 
erty, as  for  a  permanent  appropriation.  There  was  no  ground 
for  maintaining  the  action  for  equitable  relief  upon  any  cir- 
cumstances disclosed  in  the  complaint,  provided  the  plaintiff 
could  have  recovered  permanent  and  complete  damages,  as 
for  an  actual  taking  of  his  easement,  in  a  legal  action.  We 
think  these  cases  have  settled  the  rule  that  permanent  de- 
preciation cannot  be  recovered  in  an  action  like  this.     It  is 
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unJerstood  that  this  has  heen  the  intei*pretation  of  our  de- 
cisions upon  which  the  courts  below  have  acted  in  many 
cases.  It  might  be  productive  of  less  inconvenience,  on  the 
whole,  if  an  opposite  rule  could  be  adopted.  But  the  rule 
established  is  consistent  with  legal  principles.  A  recovery  of 
judgment  for  damages  for  a  trespass  or  the  invasion  of  an 
easement  does  not  operate  to  transfer  the  title  of  the  property 
to  the  defendant,  either  before  or  after  satisfaction,  nor  does  it 
extinguish  the  easement.  By  the  ordinary  rule,  it  is  an  in- 
demnity for  a  past  wrong,  leaving  unaflfected  the  plaintiff's 
right  to  his  property.  When  he  comes  to  the  court  for  equi- 
table relief,  the  court  may  mold  it  to  suit  the  circumstances, 
as  was  done  in  Henderson  v.  N.  Y.  C.  R.  R.  Co.,  78  N.  Y.  423. 
The  present  case  was  an  action  for  damages  simply.  The 
plaintiff  neither  in  his  complaint  nor  on  the  trial  asked  for 
equitable  relief. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
granted.  

SuccEssrvK  Strrrs  for  Actxtal  Damages,  from  time  to  time:  McConnel  v. 
Kihbe,  33  111.  175;  85  Am.  Dec.  265. 

Damages  for  Continuance  of  Nuisance:  Ellis  v.  American  Academy  of 
Music,  120  Pa.  St.  608;  6  Am.  St.  Rep.  739,  and  note  746. 


Phillips  v.  Phillips. 

1112  Nkw  York,  197.] 
Precatory  Bequests.  —  If  in  a  Will  the  Testator  Gifes  the  Whole 
of  his  property  to  his  wife,  naming  her  as  executrix,  and  then  proceeds 
as  follows:  "If  she  find  it  always  convenient  to  pay  to  my  sister,  C.  B., 
the  sum  of  three  hundred  dollars  a  year,  and  also  to  give  my  brother, 
E.  W.,  during  his  life,  the  interest  on  ten  thousand  dollars  per  year,  I 
wish  it  to  be  done, "  —  the  executrix  is  not  at  liberty,  as  her  caprice  may 
suggests  to  pay  or  withhold  those  sums,  but  must  pay  them  if  her  finan- 
cial circumstances  are  such  as  to  make  it  conveuient  for  her  so  to  do. 

Louis  Marshall,  for  the  appellant. 

A.  L.  Johnson,  for  the  respondent. 

Finch,  J.  The  will  to  be  construed  was  written  by  the  tes- 
tator himself,  and  while  extremely  brief  and  simple,  presents 
a  problem  not  altogether  easy  of  solution. 

Its  terras  give  to  the  testator's  wife  the  whole  of  his  prop- 
erty, real  and  personal,  name  her  as  executrix,  and  then  pro- 
ceed as  follows:  "If  she  find  it  always  convenient  to  pay  my 
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cister,  Caroline  Buck,  the  sum  of  three  hundred  dollars  a  year, 
and  also  to  give  my  brother,  Edwin  W.,  during  his  life,  the 
interest  on  ten  thousand  dollars  [or  seven  hundred  dollars  per 
j^ear],  I  wish  it  to  be  done."  The  widow  has  paid  the  annuity 
to  the  sister  regularly,  but  that  to  the  brother  for  a  single  year 
only.  During  the  years  succeeding,  no  payment  was  made, 
and  this  action  is  brought  by  the  executrix  for  a  construction 
of  the  will,  and  to  determine  whether  she  is  bound  to  make 
the  payments  withheld.  It  is  admitted  by  formal  stipulation 
that  the  contingency  described  in  the  will  has  in  fact  hap- 
pened during  the  three  years  after  1883,  and  that  the  financial 
situation  of  the  widow  during  the  years  of  her  refusal  was 
euch  that  it  was  entirely  convenient  for  her  to  have  paid  the 
disputed  allowance,  and  that  she  refused  payment,  not  on  that 
account,  but  from  motives  of  her  own,  with  which  she  claims 
the  courts  have  no  concern,  and  about  which  they  are  not  at 
liberty  to  inquire.  The  general  term  has  sustained  her  con- 
tention upon  an  opinion  of  the  trial  judge,  very  patiently  and 
carefully  prepared,  and  from  which  we  depart  only  upon  con- 
-victions  that  we  are  unable  to  resist. 

The  real  intention  of  the  testator  was  one  of  two  things: 
hti  meant  to  make  the  annuities  to  his  brother  and  sister 
dependent  upon  the  existence  of  a  specific  fact,  or  upon  the 
<;hoice  and  will  of  his  devisee.  If  they  rest  upon  the  former, 
they  become  a  gift  from  him;  if  upon  the  latter,  they  have  no 
existence  outside  of  the  choice  of  the  widow.  The  substan- 
tial argument  in  her  behalf  is,  that  a  devise  and  bequest  of 
the  whole  property,  suflBcient  in  its  terms  to  carry  the  abso- 
lute ownership,  will  not  be  cut  down  by  a  later  provision, 
flunless  that  is  clear  and  definite,  and  manifests  such  purpose 
and  intention;  that  the  words  "I  wish  it  to  be  done"  are  not 
A  direction  or  command,  but  the  mere  expression  of  a  desire 
intended  to  influence,  though  not  to  control,  the  action  of 
the  wife  in  dealing  with  what  is  absolutely  hers.  The  whole 
strength  of  this  argument  lies  in  the  use  of  the  word  "  wish  " 
by  the  testator.  It  is  claimed  to  be  not  sufficiently  imperative 
or  unequivocal  to  master  the  discretion  involved  in  the  abso- 
lute ownership  previously  given,  and  to  rise  only  to  the  level 
of  a  request  or  suggestion.  But  the  word  '*  wish  "  used  by  a 
testator  is  often  equivalent  to  a  command.  If  in  this  will 
he  had  said,  '*  I  wish  all  my  property  to  go  to  my  wife,"  and 
naming  her  as  executrix,  had  ended  his  will,  neither  she  nor 
«re  would  have  questioned  that  the  devise  was  efifectual.     We 
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gave  that  force  to  the  word  in  a  case  involving  other  circum- 
stances which  left  little  room  for  doubt:  Bliven  v.  Seyrnour^  88 
N.  Y.  469.  It  is  true  that  in  both  the  supposed  and  the  de- 
cided case  no  other  meaning  could  be  given  to  the  word  "wish" 
than  that  of  "  will "  or  '*  direct,"  while  here  the  narrower  and 
less  imperative  interpretation  is  possible;  but  that  fact  only 
makes  more  difficult  the  duty  of  determining  in  which  sense 
the  word  was  employed  in  the  will  before  us,  and  of  ascertain- 
ing the  purpose  and  intent  of  the  testator.  He  left  no  chil- 
dren. His  duty  as  it  is  evident  he  understood  it  was  first 
and  primarily  to  his  wife,  and  next  to  his  sister  and  brother. 
He  left  an  estate  worth  one  hundred  thousand  dollars,  and 
knew  that  his  wife  possessed  in  her  own  right  forty  thousand 
dollars  more.  The  primary  duty  to  his  wife  he  met  by  giving 
to  her  all  his  property;  the  duty  to  those  of  his  own  blood 
he  performed  either  by  a  bequest  of  the  annuities  to  them 
charged  upon  the  gift  to  his  wife  so  long  as  that  charge  should 
prove  no  inconvenience  to  her,  or  by  leaving  those  annuities 
wholly  to  her  discretion,  himself  merely  seeking  to  influence 
but  not  to  control  her  choice.  And  so  we  are  to  ascertain,  if 
we  can,  which  is  the  truth,  or  that  there  is  such  doubt  as  to 
make  the  general  devise  conclusive. 

One  suggestion  made  on  behalf  of  the  appellants  is,  that 
the  framing  of  the  condition  or  contingency  shows  that  the 
provision  for  the  brother  and  sister  was  not  meant  to  be  de- 
pendent upon  the  absolute  and  uncontrolled  choice  of  the 
wife.  If  that  had  been  testator's  purpose,  the  condition  inter* 
posed  was  both  needless  and  misleading.  Without  it  she 
would  be  left  to  give  the  allowance  or  not  as  she  pleased,  and 
could  suffer  no  inconvenience  at  the  hands  of  the  testator. 
But  with  it  the  inference  is  that  the  contingency  provided  for 
was  the  only  one  intended  to  excuse  payment.  That  contin- 
gency was  an  actual  fact  to  happen  or  not  to  happen  along 
the  line  of  the  future,  and  independent  of  the  mere  volition 
or  choice  of  the  general  devisee.  "  If  she  find  it  always  con- 
venient," are  the  words.  "If  she  find  it";  that  is,  if  experi- 
ence shows  it;  if  the  facts  at  the  time  of  payment  prove  to  be 
such;  if  her  financial  condition  as  it  shall  then  exist  enables 
her  to  pay  easily.  The  expression  contemplates,  not  her 
choice  or  preference,  but  her  pecuniary  situation  after  the  ex- 
perience or  management  of  one  or  more  years,  and  it  indicates 
his  purpose  to  have  been  to  charge  the  annuities  upon  the 
sweeping  gift  to  his  wife,  provided,  and  provided  only,  that  in 
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her  experience  of  the  future  it  should  turn  out  that  the  pay- 
ment of  those  charges  would  occasion  her  no  inconvenience. 

"  If  she  find  it  always  convenient";  that  is,  on  each  occa- 
sion, at  the  date  of  every  payment.  The  use  of  the  word 
"  always "  implies  a  conviction  in  the  testator's  thought, 
which  would  quite  naturally  exist,  that  in  view  of  the  large 
estate  he  had  given  his  wife,  and  her  own  ample  fortune,  it 
would  usually  and  ordinarily,  when  the  time  of  payment 
came,  prove  to  be  easy  and  convenient  for  her  to  spare  the 
money  for  that  purpose,  but  that  such  a  state  of  facts  might 
not  always  and  upon  every  occasion  exist;  that  in  her  manage- 
ment of  the  property  there  might  come  misfortune,  reducing 
or  destroying  income,  or  some  exceptional  increase  of  expenses 
due  to  an  under-estimate  of  incurred  expenditure;  and  if  that 
happened  at  any  one  or  more  of  the  times  of  payment,  he  de- 
sired that  not  she,  but  his  sister  and  brother,  should  bear  the 
consequent  inconvenience.  In  these  words  of  the  testator,  his 
purpose  and  intention,  I  think,  is  sufficiently  disclosed.  He 
did  not  mean  to  make  the  payment  of  the  annuities  dependent 
upon  the  mere  choice  or  will  of  his  wife,  but  upon  her  ability 
to  pay  them  without  inconvenience  to  herself.  Given  that 
ability,  he  says:  "  I  wish  it  to  be  done."  The  words  are  not, 
I  wish  her  to  do  it,  or  I  hope  she  will  feel  it  to  be  her  duty,  or 
I  trust  she  will  see  the  propriety  of  such  payment  to  be  made; 
but  I,  the  testator,  dealing  with  my  own  bounty  to  her,  "  I 
wish  it  to  be  done  ";  it  is  my  wish,  not  hers,  that  I  put  behind 
the  annuities.  It  is  observable,  also,  that  in  the  gift  to  his 
wife  he  does  not  add  woVds  that  could  seem  inconsistent  with 
a  subsequent  charge  upon  it,  as  for  her  own  use  and  benefit, 
or  to  her  and  her  heirs  forever,  but  leaves  the  path  to  a  trust 
or  a  charge  unobstructed  so  far  as  possible. 

It  is  perfectly  well  settled  that  what  are  denominated  preca- 
tory words,  expressive  of  a  wish  or  desire,  may  in  given  in- 
stances create  a  trust  or  impose  a  charge.  Without  a  detailed 
consideration  of  the  cases,  it  is  quite  clear  that  as  a  general 
rule  they  turn  upon  one  important  and  vital  inquiry,  and  that 
is,  whether  the  alleged  bequest  is  so  definite  as  to  amount  and 
subject-matter  as  to  be  capable  of  execution  by  the  court,  or 
whether  it  so  depends  upon  the  discretion  of  the  general  de- 
visee as  to  be  incapable  of  execution  without  superseding  that 
discretion.  In  the  latter  case  there  can  neither  be  a  trust  or  a 
charge,  while  in  the  former  there  may  be,  and  will  be,  if  such 
appears  to  have  been  the  testamentary  intention.     The  di»- 
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tinction  is  clearly  drawn,  and  was  acted  upon  in  Lawrence  v. 
Cooke,  104  N.  Y.  632.  The  word  there  used  was  "enjoin,"  in 
itself  a  more  imperative  word  than  "  wish,"  and  yet  a  trust  or 
charge  was  denied,  because  by  the  terms  of  the  command  the 
payment  to  the  granddaughter  was  placed  wholly  within  the 
discretion  of  the  residuary  devisee,  and  could  not  be  touched 
by  the  court  without  its  utter  destruction.  The  provision  to 
be  made  was  at  such  times,  in  such  manner,  and  in  such 
amounts  as  the  devisee  Should  judge  to  be  expedient,  and  con- 
trolled only  by  what  her  own  sense  of  justice  and  Christian 
duty  should  dictate.  It  was  added,  that  if  she  had  been  en- 
joined to  make  suitable  provision  out  of  the  residuary  estate, 
a  charge  would  have  been  created,  for  what  would  be  "  suit- 
able "  could  be  determined  as  a  fact,  and  would  be  indepen- 
dent and  outside  of  the  mere  choice  or  whim  of  the  devisee. 
If  the  word  had  been  "wish"  instead  of  "enjoin,"  the  result 
could  not  have  been  different  upon  either  branch  of  the  con- 
clusion. The  doctrine  is  clearly  and  strongly  stated  in  War- 
ner V.  Bates,  98  Mass.  277;  and  had  an  early  illustration  in 
Manlin  v.  Keighley,  2  Ves.  532.  I  have  examined  the  cases 
in  our  own  court  prior  to  Lawrence  v.  CooJce,  supra,  and  have 
found  in  none  of  them  a  departure  from  the  doctrine  there  as- 
serted, or  a  judgment  in  hostility  to  it.  The  primary  question 
in  every  case  is  the  intention  of  the  testator,  and  whether  in 
the  use  of  precatory  words  he  meant  merely  to  advise  or  in- 
fluence the  discretion  of  the  devisee,  or  himself  to  control  or 
direct  the  disposition  intended.  In  such  a  case  we  must  look 
at  the  whole  will,  so  far  as  it  bears  upon  the  inquiry,  and  the 
use  of  the  words  "  I  wish  "  or  "  I  desire  "  is  by  no  means  con- 
clusive. They  serve  to  raise  the  question,  but  not  necessarily 
to  decide  it.  We  are  convinced  that  in  the  present  case  the 
testator  meant  to  charge  upon  the  gift  to  the  wife  the  annuities 
to  his  sister  and  brother,  provided  only  that  their  payment 
should  not  occasion  her  inconvenience.  The  legacy  to  the 
brother  should  be  computed  at  seven  hundred  dollars  per 
year. 

The  judgment  should  be  reversed,  and  judgment  rendered 
for  the  defendant,  construing  the  will  in  accordance  with  this 
opinion,  with  costs.  

Prboatoby  Tbust,  no  particular  form  of  expression  is  required  to  create: 
ifoe  T.  Kern,  93  Mo.  367;  3  Am.  St.  Rep.  544,  and  cases  collected  in  note  648. 
This  subject  is  also  discussed  in  exhaustive  notes  to  Harrison  v.  Harriaon,  44 
Am.  Dec.  372-379,  and  to  Knox  v.  Knox.  48  Am.  Rep.  494-499. 
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Johnson  v.  Wallis. 

ril2  NlW  YOBK,  280.] 
FoRUOir  ExxctrroBB  hat  Strs  or  be  Sued  upon  contracts  madu  with  them 
in  their  capacity  of  executors,  though  the  rule  is  otherwise  with  respect 
to  contracts  made  by  the  testator  in  his  lifetime.  Such  executors  may 
be  compelled  to  specifically  perform  a  contract  made  by  them  in  this 
state  to  sell  and  assign  a  judgment  recorered  by  their  testator. 

Action  for  Bpecific  performance  agaiust  the  defeDdants,  as 
executors  of  Alexander  H.  Wallis.  Judgment  for  plaintiff  at 
the  special  term  was  affirmed  by  the  general  term,  on  appeal. 

William  O.  Wihon,  for  appellants. 

Frank  C.  Loum^  for  respondent. 

Finch,  J.  This  is  an  action  in  equity  to  compel  the  specifio 
performance  by  the  vendors  of  a  contract  to  sell  and  assign  a 
judgment  recovered  by  John  McAnerney  and  others,  in  tho 
the  supreme  court  of  this  state,  against  a  corporation  known 
as  the  Hudson  River  Iron  Company.  The  judgment  was  as- 
signed to  one  Alexander  H.  Wallis,  who  was  a  resident  of  New 
Jersey,  and  died  leaving  a  last  will  and  testament,  which  has 
been  duly  proved  in  that  state,  and  by  which  the  defendants 
were  appointed  executors.  They  have  qualified,  and  entered 
upon  the  performance  of  their  trust.  They  thereafter  made  a 
written  contract  with  one  Jacob  Russell,  all  whose  rights  have 
passed  to  the  present  plaintiff,  to  sell  and  assign  to  him  such 
judgment  for  a  price  to  be  fixed  as  follows:  The  judgment 
was  a  lien,  or  supposed  to  be  a  lien,  upon  certain  lands  under 
the  waters  of  the  Hudson  River,  near  Poughkeepsie,  in  this 
state,  and  had  no  value  beyond  such  lien.  Arbitrators  were 
chosen  to  fix  the  value  of  one  acre  of  upland,  and  that  value, 
multiplied  by  the  number  of  acres  subject  to  the  lien,  was  to 
be  the  purchase  price  of  the  judgment.  That  value  was  ascer- 
tained, the  price  tendered,  and  a  deed  duly  demanded,  which 
was  refused,  and  thereupon  this  action  was  brought.  Tho 
plaintiff  had  judgment  which  the  general  term  affirmed,  and 
the  defendants  appealed  to  this  court. 

They  rely  mainly  upon  the  proposition,  that  as  foreign  execu- 
tors they  could  not  sue  or  be  sued  in  this  state,  and  acquire  all 
their  rights  from  and  owe  their  responsibilities  to  another  juris- 
diction. That  is  the  general  rule,  but  in  this  state  at  least  is 
confined  to  claims  and  liabilities  resting  wholly  upon  the  rep- 
resentative character.     In  Lawrence  v.  Lawrence^  3  Barb.  Ch. 
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74,  the  rule  was  declared  to  be  applicable  only  to  suits  brought 
upon  debts  due  to  the  testator  in  his  lifetime  or  based  upon 
some  transaction  with  him,  and  does  not  prevent  a  foreign 
executor  from  suing  in  our  courts  upon  a  contract  made  withi 
him  as  such  executor.  Of  course  where  he  can  sue  upon  such^ 
a  contract  he  may  be  sued  upon  it.  The  remedy  must  run  to 
each  party  or  neither.  In  the  present  case  the  action  is  not 
founded  upon  any  transaction  with  the  deceased,  but  upon  at 
contract  which  the  defendants  themselves  made.  By  force  of 
the  will  and  their  appointment  they  became  owners  of  tha 
judgment.  Their  title,  although  acquired  under  the  foreign 
law,  was  good.  In  Petersen  v.  Chemical  Bank,  32  N.  Y.  21,  88- 
Am.  Dec.  298,  the  foreign  executor  sold  an  obligation  of  the> 
estate,  and  his  assignee  sued  upon  it.  The  action  was  sus- 
tained on  the  ground  that  the  title  of  the  foreign  executor  wa» 
good  and  he  could  transfer  it,  and  while  he  could  not  hav© 
sued  upon  it,  his  assignee  was  not  prevented.  In  this  case^ 
therefore,  the  defendants  were  owners  of  the  judgment,  and 
could  lawfully  contract  for  its  sale.  Having  done  so,  they 
were  liable  upon  that  contract,  which  could  be  enforced  against 
them  because  they  made  it,  and  it  did  not  derive  its  existence 
from  any  act  or  dealing  of  their  testator.  We  agree,  therefore, 
with  the  courts  below  that  the  action  could  be  maintained. 

Objection  is  made  that  the  arbitrators  valued  the  land  under 
water,  and  not  the  upland.  The  arbitrators  certify  that  they 
valued  the  land  per  acre  lying  between  the  railroad  and  the^ 
river.  That  was  upland,  and  not  land  under  water.  Whiler 
they  describe  it  as  eleven  and  eighth  tenths  acres,  that  may 
be  rejected  as  an  immaterial  element  of  the  description,  and 
does  not  establish  that  their  valuation  extended  to  anything 
but  the  upland.  Taking  their  whole  report  together,  its  fair 
meaning  is  that  they  valued  one  acre  of  upland  at  $25,  and  so> 
the  value  of  the  eleven  and  eight  tenths  was  $295. 

The  judgment  should  be  affirmed,  with  costs. 


Action  by  and  against  Foreign  Executor  or  administrator:  Derringer 
V.  Derringer,  5  Houst.  416;  1  Am.  St.  Rep.  150,  and  cases  collected  in  note> 
160;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  88  Am.  Dec,  298,  and  note  309.. 

Suit  by  Foreign  Executor  or  Administrator  in  courts  of  Mississippi*, 
under  the  code  of  that  state:  See  Simis  v.  Hodges,  65  Miss.  211;  Jackson  v^ 
Scanland,  65  Miss.  481. 
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Republic  of  Hondcbas  v.  Soto. 

ril2  Nkw  Yobk.  810.1 
A  Nation  or  Statb  is  a  Bodt  Pouno,  Conhtitutlmq  a  legal  entity,  and 

capable  of  acquiring  and  enjoying  property,  and  protecting  itself  from  in* 

jnry  thereto  in  the  courts  of  foreign  countries. 
Sbocbitt   Fon  Costs  mat  be   Exacted   from  a  Forbiqm  Indkpkndxnt 

Government  suing  in  the  courts  of  this  state.     Such  government  is  a 

person  within  the  meaning  of  the  statute  authorizing  the  court  to  require 

security  for  costs,  when  the  plaintiff  is  a  person  residing  without  the 

state. 
FcBTHRR  SEOimrrr  for  Costs  cannot  bb  Exactu)  under  section  3272  of 

the  code  of  New  York,  when  a  deposit  of  money  has  already  been  made 

in  lien  of  an  undertaking  as  security  for  costs. 

In  this  case  the  special  term  made  an  order  requiring  plain- 
ti£f  to  make  an  additional  deposit,  or  file  an  undertaking  as 
further  security  for  defendant's  costs.  This  order  was,  upon 
an  appeal  to  the  general  term,  reversed.  From  this  latter  or- 
der the  defendant  appeals. 

Simon  W.  Rosendale^  for  the  appellant. 
Emmet  R.  Olcott,  for  the  respondent. 

RuQER,  C.  J.  Section  3268  of  the  Code  of  Civil  Procedure 
provides  that  a  defendant,  in  an  action  brought  in  a  court  of 
record,  may  require  security  for  costs  in  cases,  among  others, 
where  the  plaintiflf  was,  when  the  action  was  commenced, 
either  "a  person  residing  without  the  state";  or  "a  foreign 
corporation."  The  plaintiflf  claims  to  be  a  foreign  indepen- 
dent state. 

It  is  urged  by  the  plaintiflf  that  it  is  neither  a  person  nor  a 
foreign  corporation,  within  the  meaning  of  the  code.  It  is  not 
disputed  but  that  the  plaintiflf  is  an  independent  govern- 
iuent,  recognized  as  such  by  the  United  States,  and  capable 
of  entering  into  contracts  and  acquiring  property,  as  well  as 
competent,  through  the  rule  of  comity,  of  bringing  and  main- 
taining actions  in  the  courts  of  this  country;  but  it  is  claimed 
that  it  does  not  come  within  the  description  of  legal  entities 
authorized  to  require  security  for  costs.  That  it  is  within  the 
spirit  of  the  enactment,  we  think,  cannot  be  disputed,  and  we 
are  also  of  the  opinion  that  it  is  within  the  letter  as  well. 

Vattel  defines  "  nations  or  states  to  be  bodies  politic,  socie- 
ties of  men  united  together  for  the  purpose  of  promoting  their 
mutual  safety  and  advantage  by  the  joint  eflfort  of  their  com- 
bined strength.     Such  a  society  has  her  aflfairs  and  her  inter- 
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ests.  She  deliberates  and  takes  resolutions  m  common,  thus 
becoming  a  moral  person,  who  possesses  an  understanding 
and  a  will  peculiar  to  herself,  and  is  susceptible  of  obliga- 
tions and  rights":  Law  of  Nations,  1;  Wheaton's  Interna- 
tional Law,  c.  2,  sees.  1,  2;  Bouvier's  Institutes,  tit.  Nations. 

That  such  a  being  constitutes  a  legal  entity,  capable  of  ac- 
quiring and  enjoying  property,  and  protecting  itself  from  in- 
juries thereto  in  the  courts  of  foreign  countries,  has  long  been 
recognized  and  established  in  the  tribunals  of  civilized  na- 
tions: Republic  of  Mexico  v.  D^Arangoiz,  5  Duer,  636;  Hullet  v. 
King  of  Spain,  1  Dow.  &  C.  169j  Cherokee  Nation  v.  Georgia, 
5  Pet.  52. 

There  can  be  no  doubt  but  that  under  title  2,  chapter  10, 
part  3,  of  the  Revised  Statutes,  providing  for  security  for  costs 
in  an  action  brought  by  any  plaintiff  not  residing  within  the 
jurisdiction  of  the  court,  that  foreign  states  and  nations  were 
required  to  give  such  security,  and  we  do  not  think  that  the 
provisions  of  the  code  were  intended  to  change  the  law  in  that 
respect. 

Section  3268  of  the  code  is  stated  to  be  a  re-enactment  of 
the  previous  statute,  and  it  cannot,  we  think,  have  been  in- 
tended thereby  to  take  away  the  right  which  resident  defend- 
ants had  to  require  security  for  costs.  No  reason  is  seen  for 
such  a  change,  and  we  do  not  think  any  was  intended  to  be 
made.  The  word  "  person "  was,  we  think,  used  in  its  en- 
larged sense,  as  comprising  all  legal  entities  except  foreign 
corporations,  which  were  authorized  to  bring  actions  in  this 
state.  In  that  sense  it  embraces  moral  persons  having  legal 
rights,  capable  of  entering  into  contracts  and  incurring  obliga- 
tions, as  well  as  natural  persons.  The  statute  must  be  con- 
strued with  reference  to  the  objects  it  had  in  view,  the  evils 
intended  to  be  remedied,  and  the  benefits  expected  to  be  de- 
rived from  it;  and,  as  thus  construed,  we  can  see  no  reason 
why  the  plaintiff  is  not  included  within  the  description  of  per- 
sons intended  to  be  subjected  to  its  obligations. 

A  more  diflQcult  question,  however,  arises  over  the  power 
of  the  court  to  acquire  additional  security  where  a  deposit  of 
money  has  once  been  made,  under  an  order  as  security  for 
costs.  The  right  to  require  such  security  is  purely  a  creation 
of  the  statute,  and  authority  therefor  must  be  found  in  the 
statute,  or  it  does  not  exist.  Under  the  provisions  of  the  Re- 
vised Statutes,  hereinbefore  referred  to,  no  authority  was  con- 
ferred upon  the  court  to  require  or  permit  a  deposit  of  money, 
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but  the  security  authorized  to  be  required  was  a  bond  in  a 
penalty  of  not  less  than  $250,  and  no  power  to  increase  the 
amount  of  the  original  security  was  given.  But  by  chapter 
305,  Laws  of  1875,  the  Revised  Statutes  were  so  amended  as  to 
provide  that  in  case  the  bond  given  should  be  insufficient,  or 
the  sureties  thereon  should  die,  or  become  insolvent,  the  court 
might  order  an  additional  bond  to  be  executed  and  filed  by 
the  plaintiff  as  security  for  costs  already  accrued,  and  those 
expected  to  be  thereafter  incurred.  Section  3272  of  the  code 
for  the  first  time  authorized  a  deposit  of  money  in  place  of  a 
bond.  That  section  provides  that  when  a  case  is  made  for 
security,  the  court  must  make  an  order  requiring  the  plain- 
tiff to  deposit  in  court  the  sum  of  $250,  as  security  for  costs, 
or,  at  his  election,  to  give  an  undertaking  and  obtain  an  allow- 
ance of  the  same  by  the  judge  granting  the  order.  Sections 
3273,  3274,  and  3275  provide  the  requisites  of  the  undertaking, 
the  mode  of  exception  to  sureties,  their  justification,  and  the 
method  of  allowance  of  the  bond  by  the  judge  or  otherwise. 

The  only  statutory  authority  for  the  requirement  of  addi- 
tional security  is  contained  in  section  3276,  which,  so  far  as  it 
is  material,  reads  as  follows:  "At  any  time  after  the  allowance 
of  an  undertaking,  given  pursuant  to  such  an  order,  ....  the 
court,  or  a  judge  thereof,  upon  satisfactory  proof  by  affidavit, 
that  the  sum  specified  in  the  undertaking  is  insufficient,  or  that 
one  or  more  of  the  sureties  have  died  or  become  insolvent,  or 
that  his  or  their  circumstances  have  become  so  precarious  that 
there  is  reason  to  apprehend  that  the  undertaking  is  insuffi- 
cient for  the  security  of  the  defendant,  must  make  an  order 
requiring  the  plaintiff  to  give  an  additional  undertaking.  The 
last  four  sections  apply  to  such  an  order,  and  to  the  under- 
taking given  pursuant  thereto." 

We  are  of  the  opinion  that  when  a  deposit  of  money  has 
once  been  made,  the  court  have  no  authority  to  require  an  un- 
dertaking, and  whether  the  plaintiff  shall  give  an  undertaking, 
in  the  first  instance  depends  solely  upon  his  election.  If  he 
then  makes  a  deposit,  the  court  cannot  afterwards  require  any 
further  security  to  be  given.  The  statute  is  explicit  and  un- 
ambiguous, and  there  is  no  room  or  occasion  for  interpretation: 
In  re  Village  of  Middletown,  82  N.  Y.  196.  To  require  a  plain- 
tiff under  this  statute  to  file  an  undertaking,  after  he  has  made 
a  deposit,  would  be  an  exercise  of  the  power  of  legislation,  and 
not  a  matter  of  judicial  construction. 

The  grounds  upon  which  additional  security  may  be  required 
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relate  solely  to  the  incidents  of  an  undertaking,  and  not  at  all 
to  those  of  a  deposit.  They  are:  1.  That  the  amount  of  the 
undertaking  is  insuflficient;  2.  That  the  sureties  have  died  or 
become  insolvent;  3.  That  their  circumstances  have  become 
precarious.  All  of  these  reasons,  except  the  first,  in  their 
nature  apply  exclusively  to  undertakings,  and  the  first  is,  by 
its  language,  referable  only  to  an  undertaking.  By  the  express 
language  of  the  section,  therefore,  the  power  of  the  court  to  re- 
quire additional  security  arises  only  after  the  allowance  of  an 
undertaking,  and  the  authority  to  require  further  security  is, 
in  imperative  terms,  confined  to  an  additional  undertaking, 
and  cannot  be  extended  to  the  requirement  of  a  further  deposit, 
without  adding  material  language  to  the  section.  There  is  a 
manifest  distinction  between  a  deposit  and  an  undertaking  in 
respect  to  the  causes  which  may  impair  them,  and  we  are  not 
able  to  say  but  that  those  differences  controlled  the  legislature 
in  making  the  discrimination  between  them.  The  last  clause 
in  the  section  does  not  purport  to  enlarge  the  power  of  the 
court  thereunder,  but  simply  provides  that  the  regulations  of 
the  previous  four  sections,  so  far  as  they  are  applicable,  shall 
be  applied  to  the  order  and  undertaking  authorized  by  section 
3276. 

The  argument  that  the  case  is  within  the  spirit  of  the  pro- 
visions authorizing  additional  security  is  without  force,  in  view 
of  the  absence  of  language  providing  for  it,  and  also  the  pres- 
ence of  language  which  by  clear  implication  excludes  it. 

It  was  said  in  People  v.  Woodruff,  32  N.  Y.  364:  "  It  is  always 
competent  for  the  legislature  to  speak  clearly  and  without 
equivocation,  and  it  is  safer  for  the  judicial  department  to  fol- 
low the  plain  intent  and  obvious  meaning  of  an  act,  rather 
than  to  speculate  upon  what  might  have  been  the  views  of  the 
legislature  in  the  emergency  which  may  have  arisen.  It  is 
wiser  and  safer  to  leave  to  the  legislative  department  to  sup- 
ply a  supposed  or  actual  casus  omissus  than  attempt  to  do  it 
by  judicial  construction." 

We  are  therefore  of  the  opinion  that  the  orders  of  the  gen- 
eral and  special  terms  should  be  reversed,  and  the  motion  de- 
nied, with  costs  in  both  courts. 


Cost  Bond  Rbquired  of  Non-residents  befobb  Commenoiko  Suit,  if 
tendered  after  action  brought,  even  thoagh  before  the  motion  to  diBmiss  is 
interposed,  cornea  too  late:  Edgar  Gold  and  Silver  Min.  Co.  v.  Taylor,  lOCoL 
110. 
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Lajdd  V.  Stevenson. 

[112  N»w  YOBK,  8-25.J 

Vacation  of  Jodoments  —  Inherent  Power  ok  Courts  to  Order,  la- 
RKSPECTiVB  OP  Lapse  OF  TiME. — Power  of  the  court  to  vacate  judg- 
ments is  not  restricted  by  section  724  of  the  code,  authorizing  motiooi 
to  be  made  for  relief  against  judgments  taken  against  the  moving  party, 
through  his  "mistake,  inadvertence,  or  excusable  neglect. "  Its  power 
does  not  depend  on  any  statute,  but  is  inherent. 

Vacation  of  Judgment,  Who  mat  Movk  for.  —  One  Who  Pdrchasm 
Propertt  after  Notice  of  the  Action  has  been  filed,  and  who  ia 
therefore  bound  by  any  judgment  which  may  be  entered  therein,  bears 
such  a  relation  to  the  action  that  he  may,  under  the  code  of  New  York, 
claim  to  be  made  a  party  daring  the  pendency  of  the  action,  and  may 
also  move  the  court  for  the  vacation  of  any  judgment  affecting  hi* 
rights. 

Action  against  Willett,  begun  in  May,  1878,  to  have  a  cer- 
tain agreement  given  the  effect  of  a  mortgage,  and  foreclosed 
as  such.  Notice  of  the  pendency  of  the  action  was  filed  the 
same  day.  In  January,  1879,  Willett  answered.  In  Febru- 
ary, 1884,  the  case  was  tried,  Willett,  though  represented  by 
attorneys,  taking  no  interest  in  the  trial,  and  instructing  his 
attorneys  to  let  the  case  go  by  default.  January  15,  1885, 
judgment  was  given  for  plaintiff  as  prayed  for  in  his  com- 
plaint. After  May,  1878,  and  before  February,  1884,  a  suit 
was  brought  for  ,the  partition  of  the  same  realty,  and  a  notice 
of  the  pendency  of  this  suit  was  filed  June  9,  1879.  To  this 
action  Willett  was  a  party.  It  resulted  in  the  sale  of  the 
property,  pursuant  to  the  judgment  therein,  and  the  execution 
of  a  deed  to  V.  K.  Stevenson,  the  purchaser.  He  subsequently 
conveyed,  with  full  covenants,  to  Samuel  Glover,  who,  with 
like  covenants,  conveyed  to  one  Goelet.  On  March  28,  1885, 
the  administratrix  of  Stevenson  petitioned  the  court  to  be 
made  a  party  to  the  action  and  for  the  vacation  of  the  judg- 
ment. On  April  4th  of  the  same  year,  Goelet  presented  a  like 
petition.  The  prayer  of  these  petitions  was  granted.  A  sec- 
ond trial  was  had,  in  which  judgment  was  given  for  the  de- 
fendants. Plaintiff  thereupon  appealed,  both  from  the  order 
setting  aside  the  first  judgment,  and  from  the  judgment  en- 
tered after  the  last  trial. 

Frederick  P.  Forster^  for  the  appellant. 

E.  E.  Anderson^  for  the  respondent. 

Earl,  J.  The  court  had  the  power,  in  the  exercise  of  its 
discretion,  to  set  aside  the  judgment  entered  in  favor  of  tlie 
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plaintifif  after  the  first  trial,  and  to  permit  the  three  defend- 
ants, Stevenson  and  the  Goelets,  to  appear  and  answer.  Mrp. 
Stevenson,  as  the  administratrix  of  her  husband's  estate,  was 
interested  to  the  full  amount  of  plaintifif 's  claim,  for  in  case 
he  could  enforce  his  judgment  against  the  real  estate,  she,  as 
administratrix,  was  liable  to  the  Goelets  upon  the  covenants 
contained  in  her  husband's  deed  and  the  bond  of  indemnity 
given  by  him  to  the  Goelets;  and  the  Goelets  were  interested 
in  the  real  estate  in  consequence  of  their  purchase  of  the  same, 
aud  their  ownership  thereof.  Therefore,  under  section  452  of 
the  code,  it  was  proper  that  they  should  be  made  parties  de- 
fendant. And  notwithstanding  section  724  of  the  code,  the 
court  had  the  power  to  set  aside  the  judgment  and  allow  them 
to  come  in  aud  defend:  Dinsmore  v.  Adams,  5  Hun,  149; 
Ailing  v.  Fahy,  70  N.  Y.  571;  Hatch  v.  Central  Nat.  Bank,  78 
Id.  487;  VanderhUt  v.  Schreyer,  81  Id.  646;  O'Neil  v.  Hoover, 
17  Week.  Dig.  354. 

In  consequence  of  the  filing  of  the  notice  of  the  pendency 
of  this  action,  the  first  judgment  bound  these  defendants  as 
if  they  were  parties  to  the  action.  Persons  thus  situated  bear 
Buch  a  relation  to  the  action  that  they  could  not  only  claim 
to  be  made  parties  during  the  pendency  of  the  action,  but  they 
can  also  move  the  court,  and  be  heard  in  reference  to  any 
judgment  rendered  therein  affecting  their  rights.  The  whole 
pov^er  of  the  court  to  reUeve  from  judgments  taken  through 
"mistake,  inadvertence,  surprise,  or  excusable  neglect,"  is  not 
limited  by  section  724;  but  in  the  exercise  of  its  control  over 
its  judgments,  it  may  open  them  upon  the  application  of  any- 
one for  suflQcient  reason,  in  the  furtherance  of  justice.  Its 
power  to  do  so  does  not  depend  upon  any  statute,  but  is  in- 
herent, and  it  would  be  quite  unfortunate  if  it  did  not  possess 
it  to  the  fullest  extent. 

The  present  judgment  is  right  upon  the  merits.  The  plain- 
tiff had  no  written  stipulation  giving  or  agreeing  to  give  him 
a  lien  upon  real  estate.  If  he  had  any  agreement  for  a  lien 
upon  this  real  estate,  it  all  rested  in  parol,  and  there  was  no 
part  performance,  and  no  ground  whatever  authorizing  the 
maintenance  of  the  action. 

The  order  and  judgment  appealed  from  should  therefore  be 
aflfirmed,  with  costs. 

Power  of  Setting  Aside  Judgments  on  motion  is  a  common-law  power 
of  courts  of  record:  Kemp  v.  Cook,  18  Md.  130;  79  Am.  Dec.  681.     Courts  of 
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general  jnrudiotion  lunra  the  anthoritj  ta  cbaoge,  eorreet,  reriae,  and  T»eate 
their  own  jndgmenta  at  any  time  daring  the  term  at  which  thej  were  ren- 
dered, and  before  Hghta  have  become  vetted  therennder:  Barria  r.  StaU,  24 
Neb.  803. 


Toole  v.  Toole. 

rU2  New  Tobk,  838.] 

Purchaser  at  Judicial  Sale  should  mot  be  Compelled  to  Aooept 
Doubtful  Title.  Purchaser  at  partition  sale  shonld  be  released  from 
his  bid,  if  it  appears  that  there  were  persons,  not  parties  to  the  snit,  who 
were  interested  in  the  property,  unless  incapacitated  to  take  by  reason 
of  alienage.  They  should  liave  been  made  parties  to  the  proceeding 
for  partition,  aud  the  question  of  alienage  there  tried. 

PUBCHASER   AT  JUDICIAL   SaLE  SUOCLD   BE   RELEASED   FROM    HIS  BlD,  if   the 

title  appears  to  be  doubtful  at  the  time  when  he  becomes  entitled  to  a 
deed.  It  is  error  for  the  court  in  such  a  case,  instead  of  releasing  the 
purchaser,  to  continue  the  cause  for  the  purpose  of  taking  testimony 
repecting  the  claims  of  absent  parties.  His  contract  should  not  be  con- 
verted into  one  holding  him  to  performance  indefinitely,  or  nntil  nnch 
time  as  the  title  can  be  perfected. 

Suit  for  partition.  The  property  was  sold  to  D.  M.  Koehler. 
He  moved  the  special  term  to  release  him  from  his  bid,  on 
the  ground  that  certain  named  persons,  who  were  not  parties 
to  the  suit,  appeared  to  hold  interests  in  the  property  as  the 
heirs  at  law  of  Mary  Ann  Hanley.  These  persons  were  non- 
resident aliens.  The  special  term  denied  the  motion.  The 
purchaser  then  appealed  to  the  general  term,  which  appointed 
a  referee  to  take  proof  upon  the  question  of  the  alienage  of 
the  omitted  parties,  and  to  report  such  proof  with  his  opinion 
to  the  court.  After  the  referee  reported,  the  sale  was  con- 
firmed, and  the  purchaser's  motion  to  be  released  denied. 
The  purchaser  appealed. 

Benno  Loewy,  for  the  appellant. 

Lewis  Johnston,  for  the  respondent. 

Gray,  J.  It  is  well  settled  by  the  decisions  that  a  pur- 
chaser at  a  judicial  sale  should  not  be  compelled  by  the  courts 
to  accept  a  doubtful  title.  Where  irregularities  or  defects 
exist  in  the  proceedings,  which  require  further  or  other  pro- 
ceedings in  order  to  cure  them,  the  objection  of  an  intending 
purchaser,  based  upon  their  existence,  should  not  be  overruled, 
and  his  contract  of  purchase  be  directed  to  be  completed. 
His  contract  called  for  a  good  title,  and  if  it  was  bad  or  doubt- 
ful, he  should,  on  his  application,  be  relieved  from  completing 
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the  purchase.  In  these  partition  proceedings  the  absence  of 
parties  was  shown,  who  were  of  the  Barrie  blood  and  kinship 
with  the  heirs  at  law  of  Mary  Hanley,  deceased,  whose  estate 
was  the  subject  of  partition.  If  they  were  incapacitated  by 
reason  of  alienage  from  having  an  interest  in  the  property  to 
be  partitioned  or  sold,  that  was  a  fact  possible  of  being  con- 
clusively established  by  bringing  them  into  the  proceeding 
and  trying  out  the  question  of  their  alienage  by  due  process 
of  law.  A  judgment  obtained  as  the  result  of  such  an  action 
would  set  at  rest  forever  any  existing  or  possible  claims. 
The  proceeding  is  one  in  rem,  the  subject  being  the  partition 
of  the  real  estate,  or  the  distribution  of  the  proceeds  of  the 
sale. 

The  general  term  concede,  in  their  opinion,  that  the  pur- 
chaser at  the  judicial  sale  in  question  was  not  offered  a  title 
free  from  doubt,  and  that  concession  seems  fatal  to  their  order, 
by  which  he  is  directed  to  complete  his  purchase.  We  agree 
with  that  court,  that  the  proof  in  the  record  of  the  partition 
proceedings,  which  discloses  the  existence  of  other  persons  not 
made  parties  to  the  action,  who  might  have  an  interest,  did 
not  suflBciently  or  conclusively,  as  against  them,  establish  the 
incapacity  of  those  persons,  as  aliens,  to  have  or  acquire  such 
an  interest. 

The  court  should  have  granted  the  application  of  the  appel- 
lant to  be  relieved  from  his  contract,  instead  of  ordering  a 
further  continuance  of  the  proceedings  in  the  action  by  a  refer- 
ence to  take  proof  as  to  the  capacity  or  incapacity  of  the  absent 
parties  to  take  and  hold  the  real  estate  by  reason  of  their  alleged 
alienage.  The  burden  of  establishing  the  fact  of  alienage  and 
of  incapacity  was  upon  the  plaintiff  in  partition,  and  not  upon 
the  purchaser.  He  had  the  right  to  assume  that  the  decree, 
and  sale  thereunder,  conferred  not  merely  a  good  legal  title, 
but  a  title  not  open  to  further  question  or  reasonable  dispute  by 
other  persons,  who  stood  in  the  same  degree  of  kinship  to  the 
deceased.  By  the  terms  of  his  contract,  he  was  entitled  to  a 
deed  on  a  day  fixed,  and  he  was  then  ready  to  perform.  That 
he  was  right  in  his  objection  to  the  title  at  that  time,  the 
general  term  acknowledged,  and  that  being  the  case,  they 
sliould  not  have  changed  his  contract,  and  hold  him  to  be 
bound  to  performance  indefinitely,  or  pending  further  pro- 
ceedings to  perfect  title.  The  sale  was  in  June,  1887,  and  the 
deed  should  have  been  delivered  in  July.  In  January  follow- 
ing, the  general  term  ordered  the  further  continuance  of  the 
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proceedings  before  a  referee,  and  then,  in  the  following  May  or 
June,  after  a  delay  of  nearly  a  year,  ordered  the  purchaser  to 
complete  his  purchase.  There  is  an  absence  of  any  proof 
as  to  any  damage  occasioned  by  the  delay,  and  it  is  unneces- 
sary, if  not  improper,  to  indulge  in  presumptions  as  to  the 
existence  of  any.  Wo  rest  our  decision  upon  the  ground  that, 
for  reasons  wc  have  given,  the  title  offered  was  not  one  free 
from  doubt,  and  was  fairly  open  to  the  objection  made. 

The  orders  of  the  general  and  special  terms  should  be  re- 
versed, and  Koehler,  this  appellant,  be  relieved  from  his  pur- 
chase and  repaid  his  deposit  upon  the  sale,  with  interest 
thereon  from  July  8,  1887,  and  all  his  proper  and  reasonable 
expenses  in  examining  the  title,  with  costs  herein  at  special 
and  general  terms  and  in  this  court. 


Caveat  Emptor  is  the  Rule  Applied  to  judicial  sales:  Burns  v.  HandUon, 
70  Am.  Dec.  572  et  acq.,  note.  But  this  rule  may  be  overcome  by  evidence 
of  fraud,  or  that  tho  purchaser  did  not  know  the  condition  of  the  thing  pur- 
chased, and  was  induced  to  buy  through  misrepresentations  of  those  who,  from 
their  peculiar  relations  to  tho  Bubject,  were  supposed  to  be  thoroughly  ac- 
quainted with  it:  Webster  v.  Haworth,  8  Cal.  21;  68  Am.  Dec.  287;  liobertsv. 
Hughes,  81  111.  130;  25  Am.  R«p.  270;  City  of  Charleston  v.  Blohme,  15  S.  C. 
124;  40  Am.  Rep.  690.  In  fact  the  rule  is  applicable  to  execution  rather  than 
to  judicial  sales:  See  Freeman  on  Executions,  sees.  304  i,  304  j,  304  k. 

Bo.NA  Fide  Pduchaser  at  Judicial  Sale,  how  far  protected:  Ayres  v. 
Duprey,  27  Tex.  593;  8G  Am.  Dec.  051,  and  note  668;  Cardeny.  Lane,  48 
Ark.  21G;  3  Am.  St.  Rep.  228. 


Hunter  v.  Cooperstown  and  Susquehanna  Val- 
ley Eailroad  Company. 

[112  New  York,  871.] 
Negligence  in  Attemptimo  to  Boaud  a  Movtno  Train. — One  who,  in 
the  full  possession  of  his  faculties,  and  with  nothing  to  disturb  his  judg- 
ment, attempts  to  board  a  train  then  moving  at  from  four  to  six  miles  an 
hour,  will  be  adjudged,  as  a  matter  of  law,  guilty  of  such  want  of  ordinary 
care  as  will  preclude  a  recovery  for  injuries  by  lii:ii  sustained,  although 
the  conductor  of  tho  train  told  him  "  to  jump  on  if  he  was  going." 

Action  to  recover  damages  for  causing  the  death  of  plain- 
tiff's intestate,  under  the  circumstances  stated  in  the  opinion. 
Judgment  for  plaintiff. 

E.  M.  Harris,  for  the  appellant. 

James  A.  Lynes,  for  the  respondents. 
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Peckham,  J.  Accepting  the  facts  as  testified  to  on  the  part 
of  the  plaintiffs  in  this  action,  it  appears  that  on  the  twenty- 
fifth  day  of  September,  1884,  the  plaintiff's  decedent  came  to 
the  station  of  the  defendant,  called  Phoenix  Mills,  in  the  early 
morning,  for  the  purpose  of  taking  u  train  to  the  neighboring 
village  of  Oneonta.  There  was  a  platform  in  front  of  the  sta- 
tion, the  southern  end  of  which  was  used  for  freight,  and  was 
two  or  three  feet  higher  than  the  northern  end,  which  was 
used  more  especially  for  passengers.  The  passenger  portion 
of  the  platform  was  only  about  one  foot  above  the  ground,  and 
communication  between  the  upper  and  lower  platforms  was 
had  by  steps  leading  from  one  to  the  other.  The  top  of  the 
freight  platform  was  four  and  one  half  feet  higher  than  the 
rails  of  the  defendant's  road.  At  the  north  end  of  the  freight 
platform,  the  distance  between  it  and  a  car  as  it  would  pass 
along  the  track  would  be  six  inches.  At  the  center  of  the 
freight  platform  it  would  be  four  inches,  and  the  same  dis- 
tance at  the  south  end.  The  plaintiffs'  decedent,  upon  hear- 
ing the  whistle  of  a  train  approaching  from  the  north  on  its 
way  towards  Oneonta,  got  up  and  stood  on  the  passenger  por- 
tion of  the  platform  awaiting  its  arrival,  and  when  it  came 
within  a  short  distance  of  the  station,  the  conductor  stepped 
out  on  the  platform  of  the  rear  passenger-car,  and  asked  plain- 
tiffs' decedent  if  he  was  going,  and  added,  "  if  you  are,  jump 
on."  There  were  but  two  witnesses  sworn  on  the  part  of  the 
plaintiffs  in  regard  to  the  rate  at  which  the  train  was  moving 
when  this  direction  was  given  by  the  conductor.  One  of  them 
says  the  train  was  moving  at  that  time  six  or  eight  miles  an 
hour.  The  other,  who  was  the  engineer  of  the  train,  stated 
that  it  was  going  from  four  to  six  miles  an  hour.  When  the 
conductor  directed  the  deceased  to  jump  on,  he  was  standing 
on  the  passenger  platform,  three  or  four  feet  north  of  the  steps 
connecting  with  the  freight  platform,  and  he  started  to  jump 
on  the  front  platform  of  the  passenger-car  while  it  was  thus  in 
motion.  He  was  caught  in  some  shape,  as  the  witnesses  say, 
without  being  able  to  describe  exactly  how,  and  rolled  along 
the  station  platform  with  his  head  and  shoulders  above  it. 
His  body  was  caught  about  the  hips.  The  train  was  stopped, 
and  he  was  taken  out,  and  died  within  a  short  time. 

From  this  evidence,  it  is  quite  plain  that  the  train  was  in 
comparativoly  rapid  motion  at  the  time  when  the  deceased 
made  his  attempt  to  board  it.  I  say  comparatively  rapid 
motion,  meaning  by  that  a  motion  that  was  rapid  when  tak- 
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ing  into  consideration  that  a  man  was  attempting  to  board  a 
train  thus  moving.  There  can  be  no  doubt  that  the  train  waa 
moving  at  least  from  four  to  six  miles  an  hour.  The  engineer 
thus  fixes  it,  and  being  a  witness  for  the  plaintiflfs,  and  not  in 
the  defendant's  employ  at  the  time  he  was  sworn,  it  may  be 
assumed  that  he  did  not  put  the  speed  any  greater  than  in 
fact  it  was. 

The  deceased  was  a  man  in  the  full  vigor  of  life,  presum- 
ably of  ordinary  judgment,  at  least  up  to  the  average  of  man- 
kind, and  he  was  at  a  familiar  station,  and  about  to  take  a 
train  to  go  to  a  neighboring  village  a  few  miles  distant.  It 
was  the  duty  of  the  railroad  company  (having  advertised  so 
to  do)  to  stop  its  trains  at  the  station  in  question,  and  to  give 
ample  time  to  all  persons  desirous  of  getting  on  or  leaving 
trains  at  that  station  to  do  so. 

The  important  question  which  arises  is,  Does  a  man  who  is 
sui  juris,  and  in  the  full  possession  of  his  faculties,  with 
nothing  to  disturb  his  judgment,  act  with  ordinary  care  in 
endeavoring  to  board  a  train  moving  at  the  rate  of  from  four 
to  six  miles  an  hour?  It  seems  to  me  there  can  be  but  one 
answer  to  such  a  question.  That  it  is  a  dangerous,  a  most 
hazardous  attempt,  must  be  the  common  judgment  of  all 
men.  Persons  are  taught,  from  their  earliest  youth,  the  great 
danger  attending  upon  an  attempt  to  board  or  leave  a  train 
while  it  is  in  motion,  and  no  person  of  mature  years  and 
judgment  but  has  the  knowledge  that  such  an  attempt  is  dan- 
gerous in  the  highest  degree. 

It  is  t^ul'stantially  admitted  in  this  case  that  it  would  have 
been  negligence  on  the  part  of  the  deceased  to  have  made  the 
attempt,  had  it  not  been  for  the  request,  or  what  is  termed 
the  direction,  of  the  conductor,  to  him  to  get  on.  It  may  be 
assumed  that  this  direction  implied  a  notice  to  the  deceased 
that  the  train  would  not  stop  at  that  station,  and  that  unless 
he  attempted  to  get  on  while  the  car  was  thus  in  motion,  he 
would  be  left  at  the  station  and  compelled  to  take  another 
and  a  later  train.  It  may  be  assumed  that,  in  giving  this 
direction  and  failing  to  stop  the  train,  the  company  was 
chargeable  with  negligence,  and  yet  it  counts  for  nothing  as 
a  justification  or  excuse  for  the  conduct  of  the  deceased  in 
attempting  to  board  a  train  under  such  circumstances. 

There  may,  undoubtedly,  be  cases  in  which  an  attempt  to 
get  on  or  off  a  moving  train  would  not  be  regarded  as  negli- 
gence, as  matter  of  law,  and  where  the  question  of  negligence 
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upon  all  the  facts  of  the  case  should  be  submitted  to  the  jury. 
One  such  case  was  that  of  Filer  v.  New  York  Central  R.  R. 
Co.,  49  N.  Y.  47;  10  Am.  Rep.  327.  There  the  plaintifif  re- 
ceived the  injuries  complained  of  in  attempting  to  get  off  the 
cars  while  they  were  in  motion,  making  very  slow  progress. 
The  plaintiff,  who  was  a  woman,  was  directed  by  the  brake- 
man  on  the  car  to  get  off,  and  there  was  evidence  upon  which 
the  jury  might  have  found  that  she  was  told  by  him  that 
they  would  not  stop  or  move  more  slowly  to  enable  her  to  do 
so.  The  name  of  the  station  had  been  called,  and  the  speed 
of  the  train  had  been  greatly  reduced,  so  much  so,  that  bag- 
gage had  been  taken  from  the  baggage-car  and  removed  by 
the  porter,  and  one  man,  who  was  supposed  to  be  a  little 
lame,  had  gotten  off  safely.  Allen,  J.,  in  delivering  the 
opinion  of  this  court,  said:  "  She  was  put  to  her  choice,  with- 
out any  fault  of  hers,  whether  to  obey  the  advice  and  sugges- 
tion of  the  defendant's  servant,  and  follow  the  example  of  the 
man  who  had  preceded  her,  or  to  remain  on  the  cars  and  be 
carried  beyond  the  place  of  her  destination,  and  away  from 
her  friends;  and  it  was  a  proper  question  for  the  jury, 
whether  this  was  or  was  not,  under  the  circumstances,  an  act 
of  ordinary  care  and  prudence."  The  learned  judge,  con- 
tinuing, said:  "Had  the  cars  been  going  at  a  rapid  rate,  the 
plaintiff  must  have  known  that  she  would  be  injured  in  leap- 
ing from  them,  and  the  attempt  to  leave  the  cars,  under  such 
circumstances,  even  at  the  instance  of  a  railway  servant, 
would  have  been  a  wanton  and  reckless  act,  and  no  recovery 
could  be  had  against  the  defendant." 

In  Morrison  v.  Erie  R'y  Co.,  56  N.  Y.  302,  it  was  held  that 
the  question  whether  a  person  has  been  guilty  of  contributory 
negligence  in  attempting  to  alight  from  a  car  while  it  is  in 
motion  is  not  in  every  case  a  question  of  fact  for  a  jury;  that 
when  the  facts  are  undisputed,  the  question  of  contributory 
negligence  may  become  one  of  law.  In  that  case,  the  plaintiff, 
suing  by  guardian,  was  about  twelve  years  of  age,  and  the 
train  when  it  approached  the  station  slowed  up.  It  had 
passed  the  platform,  and  while  still  in  motion,  the  plaintiff's 
father  took  her  under  his  arm  and  stepped  from  the  car  and 
fell,  and  she  was  injured.  Folger,  J.,  delivering  the  opinion 
of  the  court,  said:  "Can  it  be  said  that  a  person  of  ordinary 
prudence  and  care  would  have  swung  himself  from  a  car  in 
motion  down  to  the  ground  in  the  dark,  laden  with  the  weight 
of  a  child  twelve  years  old,  having  but  one  hand  and  one  arm 
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to  aid  himself  with,  when  there  was  no  other  danger  to  be 
avoided  by  meeting  this,  and  no  incentive  to  the  act  other  than 
the  inconvenience  of  being  carried  by  his  place  of  abode,  and 
with  a  full  apprehension  of  the  danger  he  was  about  to  run? 
I  think  not,  and  I  am  of  the  opinion  that  it  is  so  clear  that 
the  law  and  the  court  should  have  given  the  answer  without 
calling  in  the  aid  of  a  jury."  See  also  Phillips  v.  Rensselaer 
and  Saratoga  R.  R.  Co.,  49  N.  Y.  177;  Solomon  v.  Manhattan 
Ry  Co.,  103  Id.  437;  57  Am.  Rep.  760. 

In  the  last  cited  case,  Andrews,  J.,  says:  "Negligence,  no 
doubt,  is  usually  a  question  of  fact  of  which  the  jury  must  in- 
quire, but  the  inference  of  negligence  in  a  given  case  may  be  so 
clear  and  convincing  that  the  judge  may  direct  a  verdict.  The 
conclusion  that  it  is  -prima  facie  dangerous  to  alight  from  a  mov- 
ing train  is  founded  on  our  general  knowledge  and  common 
experience;  and  it  is  akin  to  the  conclusion  now  generally 
accepted,  that  it  is  in  law  a  dangerous,  and  therefore  negli- 
gent act,  unless  explained  and  justified  by  special  circum- 
stances, to  attempt  to  cross  a  railroad  track  without  looking 
for  approaching  trains.  In  boarding  a  moving  train,  there  is 
generally  lees  excuse  than  in  alighting  from  one.  The  party 
attempting  it  is  not  often  under  the  same  stress  of  circum- 
stances as  frequently  happens  in  the  former  case.  He  may 
be  compelled  to  wait  for  another  train,  but  this  is  an  incon- 
venience merely,  which  does  not  justify  exposing  himself  to 

hazard If  men  will  take  hazards,  they  must  bear  the 

consequences  of  their  own  rashness,  and  it  is  no  just  reason 
for  visiting  the  consequences  upon  another  that  his  negligence 
co-operated  in  producing  the  result."  We  think  that  the  facts 
in  this  case  are  so  overwhelming  in  their  nature  that  no  rea- 
sonable judgment  can  be  formed  as  to  the  act  of  the  deceased 
in  attempting  to  jump  upon  this  moving  train  other  than  that 
it  was  dangerous  and  reckless,  and  that  the  injury  resulting 
therefrom  was  contributed  to  by  him. 

We  do  not  regard  it  as  of  the  slightest  importance,  under 
the  circumstances  of  this  case,  that  the  conductor  of  the  train 
notified  the  deceased  to  jump  on.  That  notification  certainly 
cannot  be  interpreted  to  mean  more  than  that  the  train  would 
not  stop  or  go  slower  than  it  was  then  going,  and  that  if  tlie 
deceased  wanted  to  take  it  he  must  jump  on  at  that  moment. 
That  does  not  alter  the  highly  dangerous  nature  of  the  act 
itself  The  deceased  was  in  absolute  safety  at  the  time  the 
direction  was  given.     It  created  no  emergency  which  called 
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for  the  exercise  of  immediate  judgment  in  the  choice  between 
two  dangers.  It  was  a  simple  question  of  possible  inconvenience 
of  taking  a  later  train,  or  reaching  his  destination  by  some 
other  conveyance,  and  it  afforded  not  the  slightest  justifica- 
tion or  excuse  for  attempting  to  board  a  train  moving  at  that 
rate  of  speed,  and  when  he  did  it  he  did  it  at  his  own  risk. 

We  think  the  plaintiff,  upon  this  state  of  facts,  should  have 
been  nonsuited. 

For  these  reasons  the  judgments  of  the  courts  below  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 


From  the  Foregoing  Opinion  Judge  Danforth  dissented.  With  re- 
spect to  the  facts,  he  disagreed  with  his  brethren.  While  the  witnesses 
estimated  the  rate  of  speed  at  which  they  thought  the  train  was  moving, 
they  also  described  its  movements,  the  speed  at  which  it  had  been  previously 
running  before  reaching  the  station,  and  the  distance  run  before  the  train 
finally  stopped.  The  judge  regarded  it  aa  a  question  for  the  jury,  under  all 
the  testimony,  to  determine  whether  the  train  was  moving  as  rapidly  as  the 
witnesses  estimated.  He  also  considered  the  direction  of  the  conductor  a 
very  material  circumstance,  and  that  it,  the  age  and  activity  of  the  deceased, 
and  all  the  other  attendant  circumstances,  should  have  been  submitted  to 
the  jury,  and  they  permitted  therefrom  to  determine  whether  the  deceased 
had  been  guilty  of  such  neglect  as  the  defendant  could  successfully  urge  in 
its  exoneration.  The  substance  of  the  dissenting  opinion  is  apparent  from 
the  following  extracts  therefrom:  — 

"The  appellant  relies  upon  the  single  fact  that  the  train  was  in  motion; 
that,  as  appears  from  the  cases  referred  to,  is  not  enough  to  exonerate  the 
defendant.  Those  decisions  show  that  an  intending  passenger  may  attempt 
to  board  a  moving  train,  and  if  injured  in  doing  so,  may  still  recover;  that 
is,  the  act  is  not  negligent  of  itself.  The  speed  of  the  train  is  in  all  cases  to 
be  considered;  but  this  should  be  done  in  connection  with  the  condncb  of  the 
train  servants,  and  the  age  and  activity  of  the  traveler,  before  his  action 
upon  the  occasion  in  question  can  be  characterized:  Eppendor/v.  B.  C.  Ja  N. 
R.  R.,  69  N.  Y.  195;  25  Am.  Rep.  171;  Filer  v.  N.  Y.  G.  R.  R.,  49  N.  Y.  47; 
10  Am.  Rep.  327;  Burrows  v.  Erie  R.  R.,  63  N.  Y.  556;  Hiclceyv.  B.  ds  L.  R.  R. 
Co.,  14  Allen,  429." 

"Observers  are  competent  witnesses;  but  few  are  able  to  say  with  even 
tolerable  accuracy  the  rate  of  speed  at  which  a  train  at  any  given  moment  is 
moving.  In  this  case,  their  attention  was  not  directed  to  it,  and  the  weight 
of  their  testimony  was  to  be  determined.  The  court  cannot  say  from  it  that 
the  train  was,  as  a  fact,  moving  at  a  given  rate.  A  jury  might  say  the  speed 
was  less  than  four  miles  an  hour,  as  much  less  as  the  circumstances  alluded 
to  might  indicate  to  them,  and  not  necessarily  faster  than  one  might  walk. 
The  deceased  was  a  young  man,  and,  so  far  as  appears,  with  the  active  habits 
of  that  age.  He  stood  upon  the  platform  of  the  station  mentally  prepared  to 
take  the  train,  with  every  reason  to  expect  that  it  would  stop  as  usual.  It 
cannot  be  said,  as  matter  of  law,  that  a  man  of  ordinary  prudence  would 
not  have  yielded  to  the  direction  of  the  conductor;  nor  can  it  be  said  that  to 
him,  in  view  of  the  circumstances,  the  train  was  moving  at  a  palpably  dan- 
gerous rate.  He  did  not  attempt  to  board  the  train  by  reason  of  his  own  im- 
patience, but  upon  the  invitation  of  defendant's  servant.    It  is  to  be  considered 
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whether  this  direction  of  the  conductor  was  not  only  a  practical  expressioo 
of  hia  belief  that  the  step  might  be  taken  in  safety,  but  also  as  a  strong  ex- 
pression of  his  opinion  that  the  movement  of  the  train  was  slow,  and  within 
the  bounds  of  safety.  All  these  things  might  properly  lead  a  jury  to  the 
reasonable  belief  that  to  the  decedent  the  train  did  appear  to  be  moving 
slowly,  and  moreover,  that  it  was,  in  fact,  brought  to  such  a  point  as  only 
prevented  complete  inertness  or  stoppage,  —  a  resource  of  engineers  to  avoid 
the  necessity  of  overcoming  the  vis  inertia  of  a  heavy  train  at  rest.  At  any 
zute,  the  defendant  ought  not  to  be  permitted  to  assert  that  the  intestate  did 
not  exercise  what  now  it  seems  would  have  been  better  judgment  in  the  con- 
dition in  which  he  was  placed  by  its  acts.  That  he  did  not  act  prudently 
should  not  be  adjudged  as  matter  of  law,  nor  can  a  court  say  to  what  ex- 
tent his  action  was  governed  by  what  might  reasonably  be  inferred  from  that 
of  the  conductor." 

Neoliqenck  in  ALiouTiNa  rROH  A  MoviNO  Train:  See  Craven  v.  Cen- 
tral Pacific  R.  R.  Co.,  72  Cal.  345.  Whether  it  be  an  act  of  negligence  for  a 
passenger  to  attempt  to  alight  from  a  moving  train  is  ordinarily  a  question 
of  fact,  to  be  determined  by  the  jury  from  all  the  circumstances  of  the 
case:  RaJben  v.  Central  R.  R.  Co.,  74  Iowa,  732.  And  so  as  to  the  act  of 
bowrding  a  street-oar  when  in  motion:  Stager  v.  Raihcay  Co.,  119  Pa.  St.  70. 
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ril2  Nkw  York,  472.  | 
Accident  Instbance  Policy,  Construction  oj.  —  A  policy  was  issued  by 
which  the  person  insured  was  indemnified  from  loss  by  accident,  in  a 
certain  sum  per  week,  "  against  loss  of  time  not  exceeding  twenty-six 
consecutive  weeks  from  the  happening  of  such  accident  and  injury  as 
shall,  independently  of  all  other  causes,  immediately  and  wholly  dis- 
able and  prevent  him  from  the  prosecution  of  any  and  every  kind  of 
business  by  reason  of  bodily  injuries,  ....  through  external,  violent, 
and  accidental  means;  or  in  the  event  of  death,  occasioned  by  bodily  in- 
juries received  as  aforesaid,  when  resulting  within  ninety  days  from  the 

happening  thereof,  and  in  such  event  only  will  pay  the  sum  of 1 

provided,  always,  that  this  insurance  shall  not  extend  to  any  bodily  in- 
jury of  which  there  shall  be  no  external  and  visible  sign  upon  the  body 
of  the  insured,  nor  to  any  death  or  disability  which  may  have  been 
caused  by  hernia,  bodily  infirmities,  nor  by  the  taking  of  poison,  con- 
tact with  poisonous  substances,  or  inhaling  of  gas,  or  by  any  surgicaJ 
operation  or  medical  treatment;  nor  to  any  cause  except  where  the  in- 
jury is  the  approximate  and  sole  cause  of  the  disability  or  death."  The 
assured  was  found  dead  in  his  room,  and  it  was  evident  that  his  death 
had  been  caused  by  breathing  illuminating  gas,  and  there  were  no  ex* 
ternal  or  visible  signs  of  injury  upon  his  body.  The  judge,  however, 
found  as  a  fact  that  the  death  was  occasioned  by  accidental  means.  H 
was  held  that  this  death  was  one  against  which  the  decedent  was  in- 
sured by  the  terms  of  the  policy  above  set  forth;  and  that  the  proviso  in 
the  policy,  by  which  the  insurer  exempted  himself  from  liability  for  any 
bodilj'  injury  of  which  there  should  be  no  external  and  visible  sign  upon 
the  body,  clearly  had  reference  only  to  the  weekly  claim  for  indemnity, 
and  not  to  an  injury  resulting  in  the  death  of  the  aMured. 
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An  Accident  is  the  Happening  of  an  Event  without  the  aid  or  the  de- 
sign of  the  person  injured,  and  which  is  unforeseen. 

Policies  of  Insukancb,  Constktjction  of.  —  Policies  of  insurance  are  to  be 
liberally  interpreted,  and  conditions  therein  must  be  construed  strictly 
against  those  for  whose  benefit  they  are  reserved.  In  their  construc- 
tion, their  words  should  bo  taken  in  that  sense  to  which  the  apparent 
object  and  intention  of  the  parties  limit  them,  and  which  is  to  be  gath- 
ered from  the  surrounding  clauses,  and  from  all  parts  of  the  instrument. 

In  Interpreting  Words  in  a  Contract  of  which  there  is  an  uncertainty, 
whether  they  were  used  in  an  enlarged  or  restricted  sense,  that  construe* 
tion  should  be  adopted  wuich  is  most  beneficial  to  the  covenantee. 

Insurance  Policies.  —  Death  by  External  and  Violent  Means,  within 
the  meaning  of  an  insurance  policy,  may  be  occasioned  by  the  breathing 
of  illuminating  gas.  That  gas  in  the  atmosphere  as  an  external  cause  is 
a  violent  agency  in  the  sense  that  it  may  work  upon  the  assured  so  aa 
to  cause  his  death,  and  his  death  from  such  cause  must  therefore  be  re- 
garded as  an  accident  proceeding  from  an  external  and  violent  agency. 

Action  upon  an  accident  policy  of  insurance.  Judgment 
was  entered  for  the  defendant  in  the  trial  court,  but  was  re- 
versed on  appeal  to  the  general  term. 

Louis  Marshall,  for  the  appellant. 

William  S.  Andrews,  for  the  respondent. 

Gray,  J.  This  record  contains  no  other  evidence  or  proofs 
than  are  embodied  in  a  paper  entitled  "  statement  of  facts 
and  stipulation  of  attorneys,"  which  was  submitted  by  the 
counsel  to  the  trial  judge.  Upon  this  stipulation,  the  trial 
judge  found,  among  others,  the  following  as  facts:  "That  on 
December  3,  1884,  and  during  the  continuance  of  the  said  cer- 
tificate or  policy  of  insurance,  the  said  Matthew  L.  Paul  died; 
that  at  the  time  of  his  death  ho  was  stopping  as  a  guest  at  the 
Sturtevant  House  in  New  York  City;  that  he  went  to  his  room 
in  said  hotel  between  ten  and  eleven  o'clock,  p.  m.,  of  Decem- 
ber 2,  1884;  that  at  some  time  after  he  went  to  his  room  the 
gas  therein  became  turned  on;  that  about  two  o'clock  of  De- 
cember 3, 1884,  the  said  Paul  was  found  dead  in  his  bed;  that 
the  room  was  tightly  closed,  and  the  atmosphere  therein  was 
filled  with  illuminating  gas;  that  the  said  Paul  lay  on  his  bed 
like  a  man  asleep,  without  any  outward  indications  that  he 
was  dead,  and  without  any  external  or  visible  signs  of  injury 
upon  his  body;  that  the  death  of  said  Paul  was  caused  by  hia 
breathing  the  atmosphere  of  said  room,  full,  as  aforesaid,  of 
illuminating  gas."  And  the  judge  also  found  as  a  fact,  "that 
the  death  of  said  Paul  was  occasioned  by  accidental  means." 
The  defendant  resists  a  recovery  upon  the  policy  of  insurance 
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on  the  ground  that  the  deceased  came  to  his  death  by  the  in- 
haling of  gas,  within  the  meaning  of  the  policy,  and  from  such 
a  cause  of  death  no  right  of  action  arises. 

The  sole  question  presented  therefore  is  as  to  the  proper  in- 
terpretation of  the  policy  of  insurance  issued  to  the  plaintiff's 
intestate.  By  its  provisions  the  person  insured  is  indemnified 
in  a  certain  sum  per  week,  "against  loss  of  time  not  exceeding 
twenty-six  consecutive  weeks  from  the  happening  of  such  ac- 
cident and  injury  as  shall,  independently  of  all  other  causes, 
iminediatcly  and  wholly  disable  and  prevent  him  from  the 
prosecution  of  any  and  every  kind  of  business  by  reason  of 
bodily  injuries,  ....  through  external,  violent, and  accidental 
moans;  or  in  the  event  of  death,  occasioned  by  bodily  injuries 
received  as  aforesaid,  when  resulting  within  ninety  days  from 
the  happening  thereof,  and  in  such  event  only,  will  pay  the  surti 
of  three  thousand  dollars;  ....  provided,  always,  that  this 
insurance  shall  not  extend  to  any  bodily  injury  of  which  there 
shall  bo  no  external  and  visible  sign  upon  the  body  of  the  in- 
sured, ....  nor  to  any  death  or  disability  which  may  have 
been  caused  ....  by  hernia,  bodily  infirmities,  ....  nor 
by  the  taking  of  poison,  contact  with  poisonous  substances,  or 
inhaling  of  gas,  or  by  any  surgical  operation  or  medical  treat- 
ment; nor  to  any  case  except  where  the  injury  is  the  prox- 
imate and  sole  cause  of  the  disability  or  death."  With 
great  ingenuity  and  ability  the  counsel  for  the  litigants  have 
argued  in  support  of  their  respective  positions:  the  one  that 
Paul's  death  was  the  result  of  an  accidental  cause,  which  was 
covered  by  the  fair  and  reasonable  interpretation  of  this  policy 
and  the  other,  that  by  language  clear  and  unambiguous,  which 
leaves  no  office  for  interpretation  to  perform,  such  death  wa? 
expressly  excepted  in  the  instrument  of  insurance. 

A  careful  consideration  of  this  instrument,  and  of  the  scope 
and  design  of  its  provisions,  leads  us  to  the  conclusion  thai 
the  appellant  must  fail  in  its  contention.  At  the  foundation 
lie  the  facts,  conceded  and  found,  that  there  was  a  death 
caused  by  accidental  means,  and  that  the  accidental  mean? 
were  the  decedent's  "breathing  the  atmosphere  of  the  room 
full  of  illuminating  gas."  The  absence  of  any  external  and 
visible  sign  upon  the  body  of  the  insured  presents  no  embar- 
rassment. We  do  not  understand  the  conditions  of  this  agree- 
ment to  require  such  a  sign  as  a  prerequisite  to  the  right  of 
recovery  in  case  of  death.  We  consider  that  point  of  construc- 
tion to  have  been  covered  by  the  decision  of  this  court  in  Mai- 
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lory  V.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410.  In 
that  case  the  body  of  the  deceased  was  found  in  a  pond.  The 
policy  was  one  embracing  causes  only,  where  the  death  was 
caused  by  an  injury  received  from  an  accident,  and  contained 
this  clause:  "Provided,  always,  that  no  claim  shall  be  made 
under  this  policy  by  the  insured  in  respect  of  any  injury,  un- 
less the  same  shall  be  caused  by  some  outward  and  visible 
means."  Grover,  J.,  delivering  the  opinion  of  the  court,  held: 
"  The  construction  put  upon  the  contract  in  the  charge  was 
correct.  That  construction  was  that  the  terms  '  outward 
and  visible  means'  applied  only  to  injuries  not  causing  death 
in  three  months,  but  to  such  only  as  entitled  the  deceased  to 
certain  sums  from  the  company  during  their  continuance,  as 
provided  by  the  policy." 

In  the  present  policy,  the  proviso  that  the  insurance  shall 
not  extend  to  any  bodily  injury  of  which  there  shall  be  no 
external  and  visi'ble  sign  upon  the  body  of  the  injured  clearly 
has  reference  to  a  claim  made  under  it  for  the  weekly  indePxi- 
nity.  Such  a  provision,  obviously,  was  designed  as  a  proper 
precaution  to  guard  the  company  against  a  liability  upon  a 
fraudulent  claim  by  the  insured  for  indemnity  for  bodily  in- 
juries, of  which  the  only  evidence  might  be  the  word  of  the 
person.  This  policy,  like  any  other  contract  between  parties, 
is  to  be  construed,  not  merely  by  the  letter,  but  by  the  spirit. 
"We  must  read  it  in  connection  with  the  whole  subject-matter  to 
which  it  relates,  and  give  to  language  its  ordinary  and  natural 
meaning.  If,  then,  the  intention  of  the  parties  becomes  mani- 
fest, such  intention  must  prevail.  Now,  what  was  the  case  here 
of  these  parties?  The  deceased  desired  to  secure  a  pecuniary 
indemnity  against  accidents  which  would  disable  him  from 
the  prosecution  of  his  business,  or  which  would  result  in  his 
death;  and  in  consideration  of  what  he  pays,  the  company 
agrees  to  so  indemnify  him,  but  limits  its  liability  to  cases  of 
pure  accident,  happening  through  external  and  violent  agen- 
cies, and  not  made  possible  by  the  exposure  of  the  individual 
to  the  action  of  the  elements  of  weather;  to  wars  or  popular 
tumults;  to  the  dangers  of  certain  occupations  mentioned;  to 
the  results  of  engaging  in  certain  sports  or  adventures,  or  of 
his  misconduct  or  unlawful  act.  It  excludes  injuries  and 
death  resulting  from  intentional  or  suicidal  acts,  or  from  vol- 
untary and  conscious  and  unnecessary  exposure  to  perils  and 
risks.  It  excludes  injuries  resulting  from  constitutional  in- 
firmities and  disease  in  any  form,  and  death  or  disabilities 
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which  result  from  medical  or  purgical  treatment;  from  the 
taking  of  poison,  and  from  the  contact  with  poisonous  sub- 
stances. But  in  expressing  its  intention  not  to  be  liable  for 
death  from  *'  inhaling  of  gas,"  the  company  can  only  be  un- 
derstood to  mean  a  voluntary  and  intelligent  act  by  the  in- 
sured, and  not  an  involuntary  and  unconscious  act.  Read  in 
that  sense  and  in  the  light  of  the  context,  these  words  must  be 
interpreted  as  having  reference  to  medical  or  surgical  treat- 
ment, in  which,  ex  vi  termini,  would  be  included  the  dentist's 
work,  or  to  a  suicidal  purpose.  Of  course  the  deceased  must 
have,  in  a  certain  sense,  inhaled  gas;  but  in  view  of  the  find- 
ing that  the  death  was  caused  by  accidental  means,  the  proper 
meaning  of  words  compels,  as  does  the  logic  of  the  thing,  tho 
conclusion  that  there  was  not  that  voluntary  or  conscious  act 
necessarily  involved  in  tho  process  of  inhaling.  An  accident 
is  the  happening  of  an  event  without  the  aid  and  the  design 
of  the  person,  and  which  is  unforeseen.  The  finding  itself 
defines  the  cause  of  death  as  the  breathing  of  the  atmosphere 
of  tho  room  full  of  illuminating  gas.  To  inhale  gas  requires 
an  act  of  volition  on  the  person's  part  before  the  danger  is 
incurred.  Poison  may  be  taken  by  mistake,  or  poisonous 
substances  may  be  inadvertently  touched;  but  whatever  the 
motive  of  the  insured,  his  act  precedes  cither  fact. 

I  agree  with  the  counsel  of  the  respondent  in  his  suggestion 
that  if  the  exception  is  to  cover  all  cases  where  death  is  caused 
by  the  presence  of  gas,  there  would  be  no  reason  for  using  the 
word  "inhale."  If  the  policy  had  said  that  it  was  not  to  ex- 
tend to  any  death  caused  wholly  or  in  part  by  gas,  it  would 
have  expressed  precisely  what  the  appellant  now  says  is  meant 
by  the  present  phrase,  and  there  could  have  been  no  room  for 
doubt  or  mistake.  Policies  of  insurance  are  to  be  liberally 
construed,  and,  as  in  all  contracts,  conditions  are  to  be  con- 
strued strictly  against  those  for  whose  benefit  they  are  reserved: 
Catlin  v.  Springfield  Ins.  Co.,  1  Sum.  440.  In  their  construc- 
tion, their  words  should  be  taken  in  that  sense  to  which 
the  apparent  object  and  intention  of  the  parties  limit  them, 
and  which  is  to  be  gathered  from  the  surrounding  clauses  and 
from  all  the  parts  of  the  instrument:  Yeaton  v.  Fry,  5  Cranch, 
335;  White  v.  Hudson  River  Ins.  Co.,  15  How.  Pr.  288;  Hoffman 
V.  jEtna  etc.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337.  It  is  an 
accepted  canon  of  interpretation,  that  if  there  is  any  uncer- 
tainty as  to  whether  given  words  were  used  in  an  enlarged  or 
restricted  sense,  that  construction  should  be  adopted  which 
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is  most  beneficial  to  the  covenantee:  Doe  v.  Dixon^^  East,  15; 
Marvin  v.  Sloiie^  2  Cow.  806.  To  hold  that  the  death  of  plain- 
tifTs  intestate  was  caused  by  the  inhaling  of  gas,  within  the 
meaning  of  this  policy,  would  be  to  construe  its  terms  con- 
trary to  the  usual  import  of  language,  and  in  fact,  to  hold, 
against  the  finding,  that  the  death  was  not  accidental. 

As  to  the  point  raised  by  the  appellant,  that  the  death  was 
not  caused  by  external  and  violent  means  within  the  meaning 
of  the  policy,  we  think  it  a  sufiicient  answer  that  the  gas  in 
the  atmosphere,  as  an  external  cause,  was  a  violent  agency, 
in  the  sense  that  it  worked  upon  the  intestate  so  as  to  cause 
bis  death.  That  a  death  is  the  result  of  accident,  or  is  un- 
natural, imports  an  external  and  violent  agency  as  the  cause. 
The  cases  collated  on  the  respondent's  brief  sufficiently  estab- 
lish that  as  a  proposition:  Trew  v.  R^y  etc.  Co.,  7  Jur.,  N.  S., 
878;  Reynolds  v.  Accident  etc.  Co.,  22  L.  J.,  N.  S.,  820;  Mc- 
Qlinchey  v.  Fidelity  &  C.  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190. 
The  case  of  Hill  v.  Hartford  etc.  Co.,  22  Hun,  187,  cited  by 
appellant,  was  that  of  a  physician's  death  from  drinking  by 
mistake  water  from  a  goblet  in  which  was  some  poison.  It 
was  held,  by  a  divided  court,  that  the  injury  was  not  effected 
through  external  and  violent  means,  within  the  meaning  of 
similar  provisions  of  a  policy.  We  cannot  approve  of  the  rea- 
soning of  the  court,  and  agree  with  the  general  term  opinion 
in  this  case,  that  the  rule  there  laid  down  was  too  strict. 

In  McGlinchey  v.  Fidelity  &  C.  Co.,  80  Me.  251,  6  Am.  St. 
Rep.  190,  the  supreme  court  of  Maine  held  similar  views  of 
construction  of  an  accident  policy,  and  rest,  among  other  au- 
thorities, upon  the  general  term  opinion  in  this  case. 

The  order  of  the  general  term  should  be  affirmed,  and  judg- 
ment absolute  should  be  ordered  in  favor  of  the  plaintiff,  un- 
der the  defendant's  stipulation. 

What  is  Death  by  Accidental  Means.  —  Insurance  against  injury  or 
death,  caused  by  accidental  means,  frequently  involves  the  inquiry.  What  is 
an  "accident"  within  the  meaning  cf  the  policy?  Worcester  defines  "acci- 
dent "  to  be  "  an  event  proceeding  from  an  unknown  cause,  or  happening  with- 
out the  design  of  the  agent ":  Worcester's  Diet.,  tit.  Accident.  Webster's  defi- 
nition is:  "An  event  that  takes  place  without  one's  foresight  or  expectation; 
an  event  which  proceeds  from  an  unknown  cause,  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected":  Webster's  Diet.,  tit.  Accident. 
This  latter  definition  has  been  frequently  approved  in  actions  on  accident  poll- 
cies:  North  American  L.  tL-  A.  Iva.  Co.  v.  Burrotujlis,  G9  Pa.  St.  43,  51;  8  Am. 
Rep.  212,  216;  Schneider  v.  Provident  L.  Ins.  Co.,  24  Wis.  28,  30;  1  Am.  Rep. 
157,  158;  Ripley  v.  Railway  Passengers'  Ins.  Co.,  2  Bigelow's  L.  &  A.  Ins.  Reps. 
73S.    Gray,  J. ,  in  the  principal  case,  says  that ' '  an  accident  is  the  happening  of 
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an  event  without  the  aid  and  tho  design  of  the  person,  aud  wh'ch  is  nnforo- 
seen";  while  in  McOlhicIicij  v.  Fidelity  and  Casually  Co.,  80  Mo.  251,  6  Am. 
St.  Rep.  190,  the  court  Bay:  "Tho  definition  of  'accident'  generally  assented 
to  is  an  event  happening  without  any  human  agency,  or,  if  happening 
through  human  agency,  an  event  which,  under  the  circumstances,  is  unusual, 
aud  not  expected  to  the  person  to  whom  it  happens."  In  Barry  v.  Unilfd 
States  Mutual  Accident  Afs*n,  23  Fed.  Rep.  712,  714,  Dyer,  D.  J.,  in  char- 
ging the  jury,  said:  "Was  there  anything  accidental,  unforeseen,  involun- 
tary, unexpected  in  the  act  of  jumping,  from  the  time  the  deceased  left  tho 
platform  until  ho  alighted  on  the  ground?  The  term  '  accident '  is  here  used 
in  its  ordinary,  popular  sense,  and  in  that  sense  it  means  'happening  by 
cliaiice,  unexpectedly;  taking  place  not  according  to  the  usual  course  of 
things,' or  not  as  expected.  In  other  words,  if  a  result  is  such  as  follows 
from  ordinary  means,  voluntarily  employed,  in  a  not  unusual  or  unexpected 
way,  then,  I  suppose,  it  cannot  be  called  a  result  effected  by  accidental 
means.  But  if  in  the  act  which  precedes  the  injury,  something  unforeseen, 
unexpected,  unusual  occurs,  which  produces  the  injury,  then  the  injury  has 
resulted  from  the  accident,  or  through  accidental  means."  Finally,  Cock- 
burn,  C.  J.,  says:  "It  is  difficult  to  define  the  term  'accident,'  as  used  in  a 
policy  of  this  nature,  so  as  to  draw  with  perfect  accuracy  a  boundary  line 
between  injury  or  death  from  accident,  and  injury  or  death  from  natural 
causes,  such  aa  shall  be  of  universal  application.  At  the  same  time,  we  may 
safely  assume  that  in  the  term  '  accident, '  as  so  used,  some  violence,  casu- 
alty, or  via  major  is  necessarily  involved.  We  cannot  think  that  disease, 
produced  by  the  action  of  a  known  cause,  can  be  considered  as  accidentaL 
Thus  disease  or  death,  engendered  by  exposure  to  heat,  cold,  damp,  the 
vicissitudes  of  climate,  or  atmospheric  influences,  cannot,  we  think,  properly 
be  said  to  be  accidental,  unless,  at  all  events,  the  exposure  b  itself  brought 
about  by  circumstances  which  may  give  it  the  character  of  accident ":  Sin- 
clair  V.  Maritime  Passengers'  Assur.  Co.,  3  El.  &  E.  478;  30  L.  J.  Q.  B.  77;  7 
Jur.,  N.  S.,  3C7;  4  L.  T.  15;  9  Week.  Rep.  342. 

The  foregoing  serve  to  indicate  with  reasonable  certainty  the  meaning  of 
" accident "  or  "accidental ";  yet  it  must  be  remembered  that  the  policy  may 
show  by  its  terms  and  conditions  that  the  parties  have  used  the  word  in  a 
special  or  peculiar  sense.  It  has  been  held,  in  accordance  with  the  above, 
that  whore  a  person,  insured  against  "any  personal  injury  from  or  by  rea- 
son or  in  consequence  of  any  accident  which  should  happen  to  him  upon  any 
ocean,  sea,  river,  or  lake,"  while  on  board  his  ship  was  sunstruck,  from  the 
effects  of  which  he  died,  his  death  could  not  be  said  to  have  arisen  from  ac- 
cident, within  the  meaning  of  the  policy:  Sinclair  v.  Maritime.  Passtnjert' 
Assur.  Co.,  3  El.  &  E.  478;  30  L.  J.  Q.  B.  77;  7  Jur.,  N.  S.,  3G7;  4  L.  T.  15; 
9  Week.  Rep.  342.  So  where  a  person  insured  against  death  or  injury,  "by 
violent  and  accidental  means,"  was  injured  internally  by  jumping  in  great 
haste  from  a  railroad  car  at  a  station,  and  running  a  considerable  distance, 
but  which  action  was  not  necessary  to  hia  safety,  but  was  voluntarily  under- 
taken to  effect  an  important  object  which  required  haste,  it  was  held  that 
tho  injury  was  not  by  "accidental  means":  Southard  v.  nailway  Passenger^ 
Assur.  Co.,  ".4  Conn.  574;  and  in  an  action  on  a  policy  which  insured  against 
death  caused  by  external,  violent,  and  accidental  means,  where  the  death 
was  alleged  to  have  occurred  by  reason  of  the  rupture  of  a  blood-vessel,  sus- 
tained while  exercising  Avith  Indian  clubs,  the  jury  were  instructed  by  Dyer, 
D.  J.,  that  if  the  insured  used  the  clubs  in  the  ordinary  way,  and  without 
the  interference  of  any  unusual  circumstance,  the  injury  was  not  accidental} 


March,  1889.]  Paul  v.  Travelers'  Insurance  Co.  765 

but  if  there  occurred  any  tmforeseen,  accidental,  or  involnntaiy  movement  of 
the  body,  which,  in  connection  with  the  ase  of  the  clubs,  brought  about  the 
injury,  then  such  means  were  accidental,  and  within  the  terms  of  the  policy: 
McCarthy  v.  Travelers'  Ins.  Co.,  8  Biss.  3C2;  and  in  Barry  v.  Untied  States 
Mutual  Accident  Asa'n,  23  Fed.  Rep.  712,  where  the  insured  came  to  his 
death  by  an  injury  sustained  by  voluntarily  jumping  from  a  platform  to  the 
ground,  the  same  judge  charged  the  jury  to  the  same  effect,  as  follows:  "I 
instruct  yon  that  if  Dr.  Barry  jiimped  from  the  platform  and  alighted  on  the 
ground  in  the  way  he  intended  to  do,  and  nothing  unforeseen,  unexpected, 
or  involuntary  occurred  changing  or  affecting  the  downward  movement  of 
his  body,  as  he  expected  or  would  naturally  expect  such  a  movement  to  be 
made,  or  causing  him  to  strike  the  ground  in  any  different  way  or  position 
from  that  which  he  anticipated,  or  would  naturally  anticipate,  then  any 
resulting  injury  was  not  effected  through  any  accidental  means.  But  if,  in 
jumping  or  alighting  on  the  ground,  there  occurred  from  any  cause  any  unfore- 
seen or  involuntary  movement,  turn,  strain,  or  wrenching  of  the  body,  which 
brought  about  the  alleged  injury,  or  if  there  occurred  any  unforeseen  cir- 
cumstance which  interfered  with  or  changed  such  a  downward  movement  as 
he  expected  to  make,  or  as  it  would  be  natural  to  expect  under  such  circum- 
stances, and  as  caused  him  to  alight  on  the  ground  in  a  different  position  or 
way  from  that  which  he  intended  or  expected,  and  injury  thereby  resulted, 
then  the  injury  would  not  be  attributed  to  accidental  means." 

In  some  cases,  there  is  little  difficulty  in  holding  that  death  was  acci- 
dental. Thus  where  the  insured,  while  traveling  by  rail,  during  a  stoppage 
of  the  train  on  a  bridge,  went  to  the  front  platform  of  the  coach  in  which  he 
was  riding,  and  stepped  off,  and  through  a  hole  in  the  floor  of  the  bridge, 
causing  his  death,  it  was  held  that  his  death  was  caused  by  an  accident: 
BurTchard  v.  Travelers'  Im.  Co.,  102  Pa.  St.  262;  48  Am.  Rep.  205;  and  where 
a  traveler  by  railway,  while  asleep  and  unconscious,  involuntarily  arose  and 
walked  to  the  platform  of  the  car,  and  fell  therefrom  and  was  injured,  it  was 
held  not  a  case  of  " voluntary  exposure, "  "design,"  or  "self-inflicted  in- 
jury," within  the  meaning  of  conditions  exempting  the  company  from  lia- 
bility: Sclieiderer  v.  Travelers'  Ins.  Co.,  58  Wis.  13;  46  Am.  Rep.  618.  Again, 
where  the  insured  came  to  his  death  by  the  handle  of  a  pitchfork  slipping 
through  his  hands  and  striking  him  in  the  bowels,  or  by  straining  the  ab- 
dominal muscles,  while  he  was  pitching  hay,  producing  peritoneal  inflamma- 
tion, it  was  also  held  that  death  was  caused  by  an  "accident,"  within  the 
meaning  of  the  policy:  North  American  L.  dc  A.  Ins.  Co.  v.  Bttrrour/Iis,  69 Pa. 
St.  43;  8  Am.  Rep.  212.  So  where,  while  the  insured  was  driving  upon  a 
public  street,  his  horse  became  frightened  at  an  unsightly  object,  and  ran 
away,  without  upsetting  the  carriage,  or  coming  in  contact  with  anything, 
and  was  at  leugLli  brought  under  control,  but  the  insured  was  apparently 
greatly  endangered  at  the  time,  and  suffered  so  severely,  either  from  fright 
or  strain  caused  by  his  physical  exertion  in  restraining  the  horse,  that  he 
tiled  within  an  hour  afterwards,  his  death  was  caused  "by  bodily  injuries 
effected  through  external,  violent,  and  accidental  means":  McGUnchcy  v. 
Fidelity  ami  Casualty  Co.,  80  Me.  251;  6  Am.  St.  Rep.  190;  and  a  similar 
ruling  was  made  where  the  insured  came  to  his  death  by  the  infliction,  witli- 
out  intention  on  his  part,  of  a  putrid  animal  substance  upon  a  portion  of  Ins 
body,  causing  a  malignant  pustule:  Bacon  v.  United  States  Mutual  Accident 
Ass'n,  44  Hun,  599;  and  the  same  is  true  where  death  occurs  by  taking  poi- 
son by  mistake:  Hill  v.  Hartford  Accident  Ins.  Co.,  22  Id.  187,  189  (over- 
ruled in  the  principal  case  on  another  point);  Pollock  v.  United  States  Mutual 
Accident  Ass'n,  102  Pa.  St.  230;  48  Am.  Rep.  204. 
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Again,  where  a  person  was  insured  against  "  personal  injury  caused  by  any 
accident"  resulting  in  death,  it  was  held  that  if  a  wound  received  by  the 
insured,  being  produced  by  an  accident,  did  not  cause  death,  but  did  cause 
biin  to  fall  into  the  water,  where  he  was  drowned,  then  the  death  was  acoi- 
dentol:  Mallory  v.  Travelers'  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410;  and 
where  a  person  insured  against  "any  personal  injury  caused  by  accidental, 
external,  and  visible  means,"  the  direct  effect  of  which  should  occasion 
death,  died  from  drowning  in  the  waters  of  a  brook  while  in  an  epileptic  fit, 
the  injury  from  which  he  died  was  a  risk  covered  by  the  policy:  Wiiupear  v. 
AcculeiU  Ins.  Co.,  L.  R.  6  Q.  B.  D.  42;  60  L.  J.  Q.  B.  292;  43  L.  T.  459;  29 
Week.  Rep.  IIG;  and  see  also,  on  the  point  that  death  by  drowning  is  death 
caused  by  accident,  Trew  v.  Railway  Paaaengera'  Aaaur.  Co.,  6  Hurl,  k  N.  839; 
30  L.  J.  Ex.  317;  7  Jur.,  N.  S.,  878;  4  L.  T.  833;  9  Week.  Rep.  671;  Reynold* 
v.  Accidental  Ins.  Co.,  22  L.  T.  820;  18  Week.  Rep.  1141. 

It  seems  that  a  person  waylaid  and  killed  by  robbers  dies  from  "violent  and 
accidental  means,"  within  a  policy  of  accident  insurance:  Ripley  v.  Railway 
Passe nyerfi'  Ins.  Co.,  2  Bigclow's  L.  &  A,  In^.  Reps.  738;  affirmed  on  another 
point  in  16  Wall.  330;  but  a  recovery  in  such  a  case  may  be  prevented  by  a 
proviso  in  the  policy:  HutchcrafCa  Ex'rv.  Travelers'  Ina.  Co.,  Sup.  Ct.  Ky., 
decided  May,  1888.  So,  also,  a  policy  of  insurance  against  "bodily  injuries, 
effected  through  external,  accidental,  and  violent  means,"  occasioning  death 
or  complete  disability,  covers  a  death  by  hanging  one's  self  while  insane,  al- 
though the  policy  provided  that  "this  insurance  shall  not  extend  to  death 
or  disability  which  may  have  been  caused  wholly  or  in  part  by  bodily  infirm- 
ities or  disease,  or  by  suicide  or  self-inflicted  injuries  ":  Accident  Ina.  Co.  v. 
Crandall,  120  U.  S.  527;  but  where  an  accident  policy  provided  that  no 
claim  should  be  made  under  it  where  the  death  of  the  insured  was  caused  by 
"intentional  injuries  inflicted  by  the  insured  or  any  other  person,"  it  waa 
held  that  the  court  erred  in  instructing  the  jury  that  if  the  insured  was  mur- 
dered, the  means  used  were  "accidental  "  as  to  him,  and  plaintiff  would  be 
entitled  to  recover:  Travelers'  Ins.  Co.  v.  McConkey,  127  Id.  6C1,  667.  It  may 
be  remarked  in  this  connection,  that  where  it  appears  that  a  violent  death 
was  either  the  result  of  accidental  injuries  or  of  a  suicidal  act  of  the  de- 
ceased, the  presumption  of  law  is  against  the  latter:  Mallory  v.  Travelera' 
Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410;  Travelers'  Ins.  Co.  v.  McConkey,  supra. 

The  negligence  or  carelessness  of  the  insured  is  no  defense  to  an  action  on 
a  policy  of  insurance  against  accidents:  Providence  L.  Ina.  etc.  Co.  v.  Martin, 
32  Md.  310;  Sclineider  v.  Provident  L.  Ins.  Co.,  24  Wis.  28;  1  Am.  Rep.  157. 

Accident,  What  is:  See  Wabash  etc.  R.  R.  Co.  v.  Locke,  112  Ind.  404;  2 
Am.  St.  Rep.  193,  and  cases  collected  in  note  208. 

Terils  of  Accident  Insurance  Policy  shocld  be  Liberally  Inter- 
preted in  favor  of  assured.  And  where  the  terms  of  an  accident  policy 
require  proof  that  death  was  caused  "by  bo<lily  injuries  effected  through  ex- 
ternal, violent,  and  acoi  Icntal  means,"  recovery  may  be  had,  although  death 
was  produced  by  a  ruptured  blood-vessel  aI>out  the  heart,  caused  either  by 
fright  or  resulting  from  extraordinary  mental  or  physical  exertion  put  forth 
by  the  deceased  to  save  himself  from  injury  when  in  imminent  peril  brought 
about  by  accident:  McGlinchey  v.  Fidelity  and  Casually  Co.,  80  Me.  251;  6 
Am.  St.  Rep.  190,  and  see  note  195. 

In  CoNSTRUiNa  Written  CoNTHAcr,  Every  Word  shocld,  if  Possible, 
be  given  its  appropriate  and  proper  force  and  effect,  in  such  manner  that  no 
part  of  the  contract  shall  be  ineffectoal:  Chritman  v.  State  Ins.  Co.,  16  Or. 
284. 


March,  1889.]    Presbyterian  Church  v.  Cooper.  767 

Presbyterian  Church  of  Albany  v.  Cooper. 

[112  Nkwtobk,  617.1 

Gbatuitous  Promise  cannot  be  Enfoeced  bt  Action,  however  worthy 
the  object  intended  to  be  promoted. 

Subscription  wherebt  the  Sdb3criber3  Agree  to  Pay  a  Certain  Sum 
TO  THE  Trustees  of  a  Church,  to  be  Used  to  Discharge  a  Mort- 
gage thereon,  reciting  a  nominal  consideration,  which  in  fact  waa 
not  paid,  is  a  mere  gratuitous  promise,  not  enforceable  by  action,  unless 
the  trustees  assume  some  duty  or  obligation  on  their  part,  other  than 
the  duty  to  apply  the  money,  if  paid,  to  the  object  contemplated  by  the 
subscribers. 

Reference  under  the  statute  to  determine  whether  any  lia- 
bility arose  under  a  subscription  paper  in  the  following  words: 
"  We,  the  undersigned,  severally  promise  and  agree  to  and 
with  the  trustees  of  the  First  Presbyterian  Church  in  this 
city  of  Albany,  in  consideration  of  one  dollar  to  each  of  us  in 
hand  paid,  and  the  agreement  of  each  other  in  this  contract 
contained,  to  pay  on  or  before  three  years  from  the  date  hereof 
to  said  trustees  the  sum  set  opposite  to  our  respective  names, 
but  on  the  express  condition,  and  not  otherwise,  that  the  sum 
of  forty-five  thousand  dollars  in  the  aggregate  shall  be  sub- 
scribed and  paid  in  for  the  purpose  hereinafter  stated;  and  if 
within  one  year  from  this  date  said  sum  shall  not  be  sub- 
scribed or  paid  in  for  such  purpose,  then  this  agreement  to 
be  null  and  of  no  effect.  The  purpose  of  this  subscription  is 
to  pay  off  the  mortgage  debt  of  forty-five  thousand  dollars,  now 
a  lien  on  the  church  edifice  of  said  church,  and  the  subscrip- 
tion or  contribution  for  that  purpose  must  equal  that  sum  in 
the  aggregate  to  make  this  agreement  binding.  Dated  May 
18, 1884."  The  referee  reported  in  favor  of  the  plaintifi",  and  a 
judgment  was  entered  in  conformity  to  his  report.  This  judg- 
ment was  reversed  on  appeal  to  the  general  term,  and  a  new 
trial  ordered. 

Matthew  Hale,  for  the  appellant. 

Walter  E.  Ward,  for  the  respondent. 

Andrews,  J.  It  is,  we  think,  an  insuperable  objection  to 
the  maintenance  of  this  action,  that  there  was  no  valid  consid- 
eration to  uphold  the  subscription  of  the  defendants'  intestate. 
It  is,  of  course,  unquestionable  that  no  action  can  be  main- 
tained to  enforce  a  gratuitous  promise,  however  worthy  the 
object  intended  to  be  promoted.  The  performance  of  such  a 
promise  rests  wholly  on  the  will  of  the  person  making  it.     He 
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CRD  refuse  to  perform,  and  his  legal  right  to  do  so  cannot  be 
disputed,  although  his  refusal  may  disappoint  reasonable  ex- 
pectations, or  may  not  be  justified  in  the  forum  of  conscience. 
By  the  terms  of  the  subscription  paper,  the  subscribers  prom- 
ise and  agree  to  and  with  the  trustees  of  the  First  Presbyterian 
Church  of  Albany,  to  pay  to  said  trustees,  within  three  years 
from  its  date,  the  sums  severally  subscribed  by  them,  for  the 
purpose  of  paying  oflf  "  the  mortgage  debt  of  forty-five  thou- 
sand dollars  on  the  church  edifice,"  upon  the  condition  that 
the  whole  sura  shall  be  subscribed  or  paid  in  within  one  year. 
It  recites  a  consideration,  viz.,  "  in  consideration  of  one  dollar 
to  each  of  us  [subscribers]  in  hand  paid,  and  the  agreement 
of  each  other  in  this  contract  contained."  It  was  shown  that 
the  one  dollar  recited  to  have  been  paid  was  not  in  fact  paid, 
and  the  fact  that  the  promise  of  each  subscriber  was  made  by 
reason  of  and  in  reliance  upon  similar  promises  by  the  others 
constitutes  no  consideration  as  between  the  corporation  for 
whose  benefit  the  promise  was  made  and  the  promisors.  The 
recital  of  a  consideration  paid  does  not  preclude  the  promisor 
from  disputing  the  fact  in  a  case  like  this,  nor  does  the  state- 
ment of  a  particular  consideration,  which  on  its  face  is  insuffi- 
cient to  support  a  promise,  give  it  any  validity,  although  the 
fact  recited  may  be  true. 

It  has  sometimes  been  supposed  that  when  several  persons 
promise  to  contribute  to  a  common  object  desired  by  all, 
the  promise  of  each  may  be  a  good  consideration  for  the 
promise  of  others,  and  this  although  the  object  in  view  is  one 
in  which  the  promisors  have  no  pecuniary  or  legal  interest, 
and  the  performance  of  the  promise  by  one  of  the  promisors 
would  not  in  a  legal  sense  be  beneficial  to  the  others.  This 
seems  to  have  been  the  view  of  the  chancellor  as  expressed  in 
Stewart  v.  Hamilton  College,  2  Denio,  417,  when  it  was  before 
the  court  of  errors,  and  dicta  of  judges  will  be  found  to  the 
same  effect  in  other  cases:  Trustees  etc.  v.  Stetson,  5  Pick.  508; 
Watkins  v.  Fames,  9  Gush.  537.  But  the  doctrine  of  the  chan- 
cellor, as  we  understand,  was  overruled  wlien  the  Hamilton 
College  case,  1  N.  Y.  581,  came  before  this  court,  as  have  been 
also  the  dicta  in  the  Massachusetts  cases  by  the  court  in  that 
state,  in  the  recent  case  of  Cottage  Street  Methodist  Episcopal 
Church  V.  Kendall,  121  Mass.  528.  The  doctrine  seems  to  us 
unsound  in  principle.  It  proceeds  on  the  assumption  that  a 
stranger  both  to  the  consideration  and  the  promise,  and  whose 
only  relation  to  the  transaction  is  that  of  donee  of  an  execu- 
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tory  gift,  may  sue  to  enforce  the  payment  of  the  gratuity  for 
the  reason  that  there  has  been  a  breach  of  contract  betweer* 
the  several  promisors  and  a  failure  to  carry  out  as  betweerfc 
themselves  their  mutual  engagement.  It  is  in  no  proper  sense- 
a  case  of  mutual  promises,  as  between  the  plaintiff  and  de- 
fendant. 

In  the  disposition  of  this  case,  we  must,  therefore,  reject  the^ 
consideration  recited  in  the  subscription  paper  as  ground  for 
supporting  the  promise  of  the  defendant's  intestate,  the  money 
consideration,  because  it  had  no  basis  in  fact,  and  the  mutual 
promise  between  the  subscribers,  because  there  is  no  privityr 
of  contract  between  the  plaintiff  and  the  promisors.  Some^ 
consideration  must  therefore  be  found  other  than  that  ex- 
pressly stated  in  the  subscription  paper,  in  order  to  sustain 
the  action.  It  is  urged  that  a  consideration  may  be  found  ia 
the  efforts  of  the  trustees  of  the  plaintiff  during  the  year,  and. 
the  time  and  labor  expended  by  them  during  that  time,  to- 
secure  subscriptions  in  order  to  fulfill  the  condition  upon  which 
the  liability  of  the  subscribers  depended.  There  is  no  doubt 
that  labor  and  services  rendered  by  one  party  at  the  request  of 
another  constitute  a  good  consideration  for  a  promise  made 
by  the  latter  to  the  former,  based  on  the  rendition  of  the  ser- 
vice. But  the  plaintiff  encounters  the  diflBculty  that  there  is. 
no  evidence,  express  or  implied,  on  the  face  of  the  subscrip- 
tion paper,  nor  any  evidence  outside  of  it,  that  the  corporation 
or  its  trustees  did,  or  undertook  to  do,  anything  upon  the  in- 
vitation or  request  of  the  subscribers.  Nor  is  there  any  evi- 
dence that  the  trustees  of  the  plaintiff,  as  representatives  of 
the  corporation,  in  fact  did  anything  in  their  corporate  capa- 
city, or  otherwise  than  as  individuals,  interested  in  promoting 
the  general  object  in  view. 

Leaving  out  of  the  subscription  paper  the  affirmative  state*- 
ment  of  the  consideration  (which,  for  reasons  stated,  may  be 
rejected),  it  stands  as  a  naked  promise  of  the  subscribers  to 
pay  the  several  amounts  subscribed  by  them  for  the  purpose 
of  paying  the  mortgage  on  the  church  property  upon  a  con- 
dition precedent  limiting  their  liability.  Neither  the  church 
nor  the  trustees  promise  to  do  anything,  nor  are  they  re- 
quested to  do  anything,  nor  can  such  a  request  be  implied. 
It  was  held  in  Hamilton  College  v.  Stewart,  1  N.  Y.  581,  that 
no  such  request  could  be  implied  from  the  terms  of  the  sub- 
scription in  that  case,  in  which  the  ground  for  such  an  impli- 
cation was,  to  say  the  least,  as  strong  as  in  this  case.  It  may 
Am.  St.  Uep.,  Vol.  VIII. —  4'J 
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be  assumed  from  the  fact  that  the  subscriptions  were  to  be 
paid  to  the  trustees  of  the  church  for  the  purpose  of  paying 
the  mortgage,  that  it  was  understood  that  the  trustees  were 
to  make  the  payment  out  of  the  moneys  received.  But  the 
<luty  to  make  such  payment,  in  case  they  accepted  the  money, 
would  arise  out  of  their  duty  as  trustees.  This  duty  would 
arise  upon  the  receipt  of  the  money,  although  they  had  no 
antecedent  knowledge  of  the  subscription.  They  did  not  as- 
sume even  this  obligation  by  the  terms  of  the  subscription, 
and  the  fact  that  the  trustees  applied  money,  paid  on  sub- 
scriptions, upon  the  mortgage  debt,  did  not  constitute  a  con- 
sideration for  the  promise  of  the  defendant's  intestate.  We 
are  unable  to  distinguish  this  case  in  principle  from  Hamilton 
College  v.  Stewart,  1  N.  Y.  581.  There  is  nothing  that  can  be 
'Urged  to  sustain  this  subscription,  that  could  not,  with  equal 
force,  have  been  urged  to  sustain  the  subscription  in  that  case. 
In  both,  the  promise  was  to  the  trustees  of  the  respective  cor- 
porations. In  each  case  the  defendant  had  paid  part  of  his 
subscription  and  resisted  the  balance.  In  both,  part  of  the 
subscription  had  been  collected  and  applied  by  the  trustees 
to  the  purpose  specified.  In  the  Hamilton  College  case 
^ which  in  that  respect  is  unlike  the  present  one),  it  appeared 
that  the  trustees  had  incurred  expense  in  employing  agents  to 
procure  subscriptions  to  make  up  the  required  amount,  and  it 
was  shown,  also,  that  professors  had  been  employed  upon  the 
strength  of  the  fund  subscribed.  That  case  has  not  been 
overruled,  but  has  been  frequently  cited  with  approval  in  the 
courts  of  this  and  other  states.  The  cases  of  Barnes  v.  Ferine, 
12  N.  Y.  18,  and  Roberts  v.  Cobb,  103  Id.  600,  are  not  in  con- 
aflict  with  that  decision.  There  is,  we  suppose,  no  doubt  that 
-a  subscription  invalid  at  the  time  for  want  of  consideration 
may  be  made  valid  and  binding  by  a  consideration  arising 
subsequently  between  the  subscribers  and  the  church  or  cor- 
poration for  whose  benefit  it  is  made.  Both  of  the  cases  cited, 
as  we  understand  them,  were  supported  on  this  principle. 
There  was,  as  was  held  by  the  court  in  each  of  these  cases,  a 
subsequent  request  by  the  subscriber  to  the  promisee  to  go  on 
and  render  service  or  incur  liabilities  on  the  faith  of  the  sub- 
scription, which  request  was  complied  with,  and  services  were 
Tendered  or  liabilities  incurred  pursuant  thereto.  It  was  as  if 
the  request  was  made  at  tlie  very  time  of  the  subscription,  fol- 
lowed by  performance  of  the  request  by  the  promisor.  Judge 
Allen,  in  his  opinion  in  Barnes  v.  Ferine,  swpra,  said:  "The 
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request  and  promise  were,  to  every  legal  effect,  simultaneous"; 
and  he  expressly  disclaims  any  intention  to  interfere  with  the 
decision  in  the  Hamilton  College  case.  In  the  present  case  it 
was  shown  that  individual  trustees  were  active  in  procuring 
subscriptions.  But,  as  has  been  said,  they  acted  as  individ- 
uals, and  not  in  their  official  capacity.  They  were  deeply 
interested,  as  was  Mr.  Crook,  in  the  success  of  the  efibrt  to 
pay  the  debt  on  the  church,  and  they  acted  in  unison.  But 
what  the  trustees  did  was  not  prompted  by  any  request  from 
Mr.  Crook.  They  were  co-laborers  in  promoting  a  common 
object.  We  can  but  regret  that  the  intention  of  the  intestate 
in  respect  to  a  matter  in  which  he  was  deeply  interested,  and 
whose  interest  was  manifested  up  to  the  very  time  of  his 
death,  is  thwarted  by  the  conclusion  we  have  reached.  But 
we  think  there  is  no  alternative,  and  that  the  order  should  be 
affirmed.  

Erection  of  Church  Edifice  is  Sufficiekt  Considebation  to  authorize 
recovery  on  a  subscription  made  for  the  purpose  of  such  erection:  McDonald 
V.  Oray,  11  Iowa,  508;  69  Am.  Dec.  509.  And  when  a  person  subscribed 
toward  the  payment  of  a  debt  due  for  the  building  of  a  church,  and  the 
trustees  borrowed  money  to  pay  the  debt  on  the  faith  of  the  subscription,  it 
was  held  that  the  subscriber  was  bound:  Trustees  v.  Oarvey,  53  III.  401; 
5  Am.  Rep.  51.  And  see  Philomath  College  v.  Hartless,  6  Or.  158;  25  Am. 
Rep.  510.  But  where  one  executed  his  note  to  the  trustees  of  a  church, 
as  a  donation  to  enable  them  to  buy  a  bell,  and  died  before  the  bell  was 
ordered,  it  was  held  that  the  note  could  not  be  enforced,  althongh  the  bell 
was  afterward  ordered:  PraU  v.  Trustees  etc.,  93  111.  475;  34  Am.  Rep.  187. 


Hopper  v.  Sage. 

1112  Nbw  York,  630.] 

Corporate  Stock.  —  DmDENDs  Belong  to  the  Owner  of  the  Stock  at 
THE  Time  ThBt  are  Declared,  although  they  are  made  payable  at  a 
future  date.  This  rule  cannot  be  displaced  or  overcome  by  evidence 
showing  a  usage  of  the  stock  exchange  to  the  contrary. 

Usage  and  Custom  cannot  be  Proved  to  Contravene  a  Rule  op  Law, 
or  to  alter  or  contradict  the  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  nor  to  make  the  legal  rights  or  liabilities  of  the  parties 
to  a  contract  other  than  they  are  by  the  terms  thereof. 

Action  for  damages  for  alleged  breach  of  contract.     The 
contract  was  as  follows:  — 
*'A.  3099.  New  York,  May  23,  1878. 

'*  For  value  received,  the  bearer  may  deliver  to  me  on  one 
day's  notice,  except  last  day,  when  notice  is  not  required, 
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five  hundred  shares  of  the  common  stock  of  the  Chicago  and 
Northwestern  Railway  Company,  at  forty-nine  per  cent,  and 
then,  in  thirty  days  from  date,  the  undersigned  is  entitled  to 
all  dividends  or  extra  dividends  declared  during  that  time. 
"Expires  1:3-4  o'clock,  p.m. 

"Russell  Sage." 

The  company  referred  to  in  this  contract  on  May  16,  1878, 
declared  a  dividend  of  three  per  cent  on  its  capital  stock,  pay- 
able on  the  27th  of  June,  1878.  It  was  admitted  that  at  the 
time,  while  the  contract  was  in  force,  there  was  a  rule  of  the 
Stock  Exchange  of  New  York  as  follows:  "On  the  day  of 
the  closing  of  the  transfer-books  of  any  stock  for  a  dividend, 
transactions  in  such  stock  for  cash  shall  be  'dividend  on,'  up  to 
the  time  officially  designated  for  the  closing  of  the  books;  all 
transactions  other  than  for  cash  shall  be  'dividend  oflf'  after 
after  a  quarter-past  two  o'clock,  p.  m.,  or  after  the  closing  of 
the  books,  should  they  close  before  that  hour."  It  was  further 
admitted  that  in  conformity  to  the  above  rule  the  stock  of  the 
above-named  company  was,  on  June  18, 1878,  quoted  and  dealt 
in  upon  the  Stock  Exchange  "dividend  off."  Before  1:30, 
p.  M.,  of  June  22,  1878,  the  plaintiff's  testator  tendered  to  the 
defendant  five  hundred  shares  of  stock,  demanding  therefor 
forty-nine  dollars  per  share,  but  the  defendant  refused  to  re- 
ceive and  pay  for  the  stock  at  any  rate  greater  than  forty- 
six  dollars  per  share.  This  sura  the  decedent  refused  to  take, 
and  declared  to  the  defendant  that  he  should  hold  him  for  the 
difference  between  forty-nine  dollars  and  forty-six  dollars 
per  share.  The  refusal  of  the  defendant  was  based  upon 
the  theory  that  he  was  entitled  to  the  dividend  which  had 
been  declared  on  the  stock  on  the  16th  of  May.  Verdict  was 
ordered  to  be  entered  for  the  plaintiff  for  the  amount  claimed, 
together  with  interest. 

Henry  S.  Bennett,  for  the  appellant. 

S.  Jones,  for  the  respondent. 

Peckham,  J.  The  only  question  in  this  case  is  as  to  whether 
the  defendant  was  entitled  to  insist  upon  his  claim  to  the  divi- 
dend on  the  common  stock  of  the  railway  which  had  been 
declared  on  the  16th  of  ^lay,  and  was  payable  on  the  27th  of 
June,  1878.  It  has  been  held  a  number  of  times  in  this  court 
that  when  a  dividend  is  declared  it  belongs  to  the  owner  of  the 
stock  at  that  time,  but  that  until  such  declaration  the  profits 
form  part  of  the  assets,  and  an  assignment  by  a  stockholder 
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before  such  declaration  carries  with  it  his  proportional  share 
of  the  assets,  including  all  undeclared  dividends.  This  is  so  in 
regard  to  dividends  declared,  but  which  are  payable  at  a  future 
time,  and  such  dividends  belong  to  the  owner  of  the  stock  when 
declared.  The  declaration  of  the  dividend  is  in  legal  contem- 
plation a  separation  of  the  amount  thereof  from  the  assets  of 
the  corporation,  which  holds  such  amount  thereafter  as  the 
trustee  of  the  stockholder  at  the  time  of  the  declaration  of  the 
dividend.  In  the  absence,  therefore,  of  any  provision  in  a 
contract  of  sale  and  purchase  of  stock,  outside  of  and  not  sub- 
ject to  the  rules  of  the  Stock  Exchange,  the  law  declares  that 
such  a  contract  gives  the  dividends  to  the  owner  of  the  shares 
when  the  dividends  were  declared.  This  rule  was  announced 
in  Boardman  v.  Lake  Shore  etc.  R^y  Co.,  84  N.  Y.  157;  Jermain 
V.  Lake  Shore  etc.  R'y  Co.,  91  Id.  483,  492;  and  in  Matter  of 
Kernochan,  104  Id.  618. 

On  looking  at  the  contract  in  question,  it  is  seen  that  the 
parties  did  make  some  provision  as  to  dividends,  and  it  was 
agreed  that  the  defendant  was  to  be  entitled  to  all  dividends 
or  extra  dividends  declared  during  the  time  of  its  running,  that 
is,  for  thirty  days  from  the  date  thereof,  which  was  May  23, 
1878.  But  that  provision  did  not  include  the  case  of  a 
dividend  which  had  already  been  declared,  and  as  to  that 
dividend  the  contract  was  silent,  and  the  law  itself  fixes  the 
ownership  thereof  just  the  same  as  if  it  were  thus  provided 
in  so  many  words  in  the  contract.  To  overcome  this  result, 
the  counsel  for  the  defendant  endeavored  in  many  and  various 
ways  to  show  that,  by  usage  of  the  Stock  Exchange,  a  person 
situated  as  was  the  defendant  with  reference  to  this  stock  and 
under  precisely  the  same  liability  as  the  defendant,  under  the 
contract  in  question,  was  entitled  to  the  dividend  which  had 
been  declared,  and  which  each  party  to  this  action  now  claims. 
All  the  various  offers  to  prove  facts,  and  all  the  various  ques- 
tions asked  of  different  witnesses,  had  this  one  result  for  their 
object,  which  was  to  change  the  law  on  the  subject  by  reason 
of  this  custom  or  usage  claimed  to  be  prevalent  on  the  New 
York  Stock  Exchange. 

We  think  the  learned  trial  judge  correctly  refused  to  per- 
mit evidence  of  this  nature  to  be  given.  Usage  and  custom 
cannot  be  proved  to  contravene  a  rule  of  law,  or  to  alter  or 
contradict  the  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  or  to  make  the  legal  rights  or  liabilities  of 
the  parties  to  a  contract  other  than  they  are  by  the  terms 
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thereof.  When  the  terms  of  a  contract  are  clear,  unamhigu- 
OU8,  and  valid,  they  must  prevail,  and  no  evidence  of  custom 
or  usage  can  be  permitted  to  change  them:  Markham  v.  Jau- 
don,  41  N.  Y.  236;  Bradley  v.  Wheeler,  44  Id.  495;  Baker  v. 
Drake,  66  Id.  518;  23  Am.  Rep.  80;  Colgate  v.  Penn.  Co.,  31 
Hun.  297-299. 

In  Walk  v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep.  407,  evidence 
was  held  proper  of  the  existence  of  a  custom  among  plasterers, 
in  Bufifalo,  as  to  the  particular  manner  of  measuring  the  num- 
ber of  square  yards  plastered.  It  was  admitted  because,  as 
the  court  said,  the  contract  for  the  payment  for  the  work  done 
was  not  so  plain  in  its  terms  as  that  there  could  be  but  one 
conclusion  as  to  the  mode  of  measurement  by  which  the  num- 
ber of  square  yards  could  be  arrived  at.  Usage,  it  was  said, 
was  to  be  considered  as  entering  into  and  forming  a  part  of 
a  contract,  when  the  usage  was  reasonable,  uniform,  well  set- 
tled, not  in  opposition  to  fixed  rules  of  law,  and  not  in  contra- 
diction of  the  terms  of  the  contract. 

The  e\ddence  offered  in  this  case  would  have  been  incon- 
sistent with  the  rules  of  law,  and  would  have  contradicted  the 
plain  terms  and  legal  effect  of  the  contract.  This  is  not  a  case 
where,  by  the  terms  of  the  contract  made  between  members  of 
the  Stock  Exchange,  its  rules  and  regulations  are  to  control 
in  its  interpretation  and  obligations.  Nor  was  it  made  under 
such  circumstances  that  those  rules  and  regulations  could  have 
any  legal  effect.  The  contract  was  made  at  the  ofBce  of  the 
defendant,  and  by  a  broker  for  plaintiff's  decedent,  who  as  to 
this  contract,  at  all  events,  was  not  acting  as  a  member  of  the 
Stock  Exchange,  and,  so  far  as  the  case  shows,  he  was  not  a 
member  thereof. 

Upon  the  question  of  damages,  the  proof  was  uncontradicted 
that  at  the  tiiue  of  the  tender  of  the  stock,  when  the  defend- 
ant should  have  paid  the  plaintiff's  decedent  forty-nine  dol- 
lars a  share  for  the  stock,  in  compliance  with  his  agreement, 
the  stock  was  selling  at  forty-six  dollars  per  share,  and  that 
was  its  market  value. 

There  was  no  error  committed  on  the  trial,  and  the  judg- 
ment entered  upon  the  verdict  for  the  plaintiff  should  be  af- 
firmed, with  costs.  

Funds  or  Ck)BPORATioN'  are  to  be  Distrebcteo  amonq  Those  who  are 
its  stockholders  at  the  time  when  the  dividend  is  declared,  no  matter  when 
soch  fumls  accrued:  Ooodtrin  v.  Hardy,  57  Me.  143;  99  Am.  Dec.  758,  aud 
note  7C2. 
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DiYiBENDS  ON  Pbetsrrbd  Stock:  Hazeltine  v.  Belfast  etc.  R.  R.  Co.,  7^ 
Me.  411;  1  Am.  St.  Rep.  330. 

Cttstom  or  Usage  to  bb  Legal  and  Valid  must  not  be  in  opposition' 
to  positive  law:  Dickinson  v.  Ch,y,  7  Allen,  29;  83  Am.  Dec.  656,  and  note 
664.  And  to  permit  usage  to  govern  and  modify  the  law  in  relation  to  tbft- 
dealings  of  parties,  it  must  be  uniform,  certain,  and  sufficiently  notorious  to 
warrant  the  legal  presumption  that  the  parties  contracted  with  reference  to 
it:  Citizens^  Bank  v.  Orafflin,  31  Md.  507;  1  Am.  Rep.  66;  and  see  Brown  v. 
Foster,  113  Mass.  136;  18  Am.  Rep.  463;  Randall  v.  Smith,  63  Me.  105;  1» 
Am.  Rep.  200,  and  note  204. 


Orleans    County    National    Bank    v,    Moore^ 

[112  New  Yoke,  M3.1 

Application  of  Payments.  —  The  right  of  a  creditor  to  apply  payment 
made  to  him  by  his  debtor  to  one  claim  rather  than  another  is  con- 
fined to  cases  of  voluntary  payments. 

Voluntary  Payment,  What  is  not.  —  Moneys  realized  from  a  foreclosure 
sale  are  not  voluntary  payments,  although  the  mortgage  foreclosed  wa» 
voluntarily  made. 

Application  of  Payment  Realized  by  a  Judicial  Sale,  where  the  judg- 
ment included  several  distinct  demands,  must  be  among  such  demands 
pro  rata,  and  the  creditor  has  no  right  to  elect  to  appropriate  such  pay- 
ment to  the  satisfaction  of  one  of  such  demands  in  preference  to  another. 

Action  to  foreclose  a  mortgage.  The  appeal  was  from  aa 
order  determining  what  application  should  be  made  of  moneys 
realized  from  the  sale  under  the  foreclosure. 

Walter  S.  Logan,  for  the  appellant. 

John  H.  White,  for  the  respondent. 

Peckham,  J.  The  question  in  this  case  arises  as  to  the  appli- 
cation of  moneys  which  are  the  proceeds  of  the  sale  of  certain, 
lands  on  foreclosure  of  a  mortgage  given  by  one  George  B. 
Church  to  the  plaintiff  herodn,  on  the  twenty-second  day  of 
August,  1884.  On  that  day  the  plaintiff  owned  and  held  a. 
note  for  two  thousand  five  hundred  dollars,  made  by  Albert  S», 
Warner  (who  was  then  wholly  insolvent),  and  indorsed  by- 
George  B.  Church,  dated  July  3,  1884,  and  due  September  4^ 
1884.  The  plaintiff  at  the  same  time  held  and  owned  a  note; 
of  five  thousand  dollars,  made  by  Church,  and  indorsed  by- 
one  Charles  H.  Moore,  dated  June  21,  1884,  and  due  August 
23,  1884;  also  a  draft  drawn  by  Church  upon  and  accepted 
by  said  Moore  for  seven  thousand  five  hundred  dollars,  dated 
August  9,  1884,  and  due  August  23,  1884.  Moore  was  an  ac- 
commodation acceptor  of  the  draft,  and  Church  was  the  pria- 
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cipal  debtor  therein,  and  also  on  the  five-thousand-dollar  note, 
and  was  so  known  to  be  by  the  plaintiff  before  the  eyecution 
of  the  mortgage.  He  was  simply  indorser  on  the  two-thou- 
fiand-five-hundred-dollar  note,  and  Warner  was,  in  fact,  the 
principal  debtor,  and  was  so  known  to  be  by  the  plaintiff.  On 
the  date  above  mentioned,  plaintiff's  cashier  requested  Church 
(who  also  turned  out  to  be  insolvent)  to  execute  a  mortgage  to 
the  plaintiff  as  collateral  security  for  his  indebtedness,  which 
Church  agreed  to  do,  and  thereupon  he  went  to  an  attorney  to 
<lraw  the  same,  and  directed  him  to  draw  it  for  twelve  thou- 
eand  five  hundred  dollars,  the  amount  of  the  five-thousand- 
dollar  note  and  the  seven-thousand-five-hundred-dollar  draft 
above  mentioned.  Before  the  mortgage  was  executed,  how- 
■ever,  the  president  of  the  plaintiff  informed  Mr.  Church  that 
it  did  not  include  all  his  liabilities  to  the  plaintiff,  and  re- 
quested that  the  mortgage  be  made  to  include  the  Warner 
note,  upon  which  he  was  indorser,  and  Church  consented,  and 
thereupon  the  mortgage  was  made  for  fifteen  thousand  dollars, 
which  included  the  three  liabilities.  The  mortgage  was  con- 
ditioned for  the  payment  of  fifteen  thousand  dollars  to  the 
plaintiff  one  year  from  date,  and  contained  this  further  condi- 
tion: "This  grant  is  intended  as  security  for  the  payment  of 
fifteen  thousand  dollars,  one  year  from  date,  that  is  to  say,  as 
a  collateral  security  for  the  payment  of  all  notes,  bills,  drafts, 
checks,  or  over-draft3,  or  indebtedness  of  every  name  or  nature 
due  and  owing  the  said  Orleans  County  National  Bank  by 
said  George  B.  Church,  to  the  amount  of  fifteen  thousand 
dollars,  at  the  termination  of  one  year  from  the  date  hereof; 
nevertheless,  the  security  hereby  created  shall  continue  and 
remain  in  full  force  after  the  expiration  of  said  year,  until  all 
and  every  indebtedness  due  and  owing  from  said  George  B. 
Church  to  said  bank  is  paid  and  liquidated." 

The  plaintiff  continued  to  hold  the  notes  up  to  the  time 
when  the  mortgage  was  foreclosed.  Judgment  of  foreclosure 
was  entered  in  the  Orleans  County  clerk's  office,  in  an  action 
brought  by  the  plaintiff  against  the  mortgagor  and  the  said 
Charles  II.  Moore  and  others,  on  which  judgment  the  mort- 
gaged premises  were  advertised  for  sale,  and  the  same  were 
eold  on  the  ninth  day  of  February,  1886,  and  they  were  bid 
off  by  the  defendant  Moore  for  nine  thousand  six  hundred 
dollars.  Neither  Church  nor  Moore  appeared  in  the  fore- 
closure action,  and  no  personal  judgment  was  demanded 
against  Moore  in  the  complaint.     Upon  entering  judgment 
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by  default,  the  plaintiflf's  attorney,  ex  parte,  entered  in  the 
judgment  a  direction  to  the  sheriff  to  apply  the  proceeds  of 
the  sale  of  the  mortgaged  premises,  first,  to  the  payment  of  the 
noto  made  by  Albert  S.  Warner  and  indorsed  by  the  defend- 
ant Church,  and  the  remainder,  so  far  as  necessary,  to  the 
payment  of  the  draft  and  note  held  by  the  plaintiff,  and  upon  < 
which  the  said  Moore  was  liable  as  surety.  The  first  knowl- 
edge which  Moore  had  that  this  provision  was  inserted  in  the 
judgment  was  after  the  sale  of  the  mortgaged  premises,  and 
after  he  had  retained  counsel  to  examine  the  papers  in  the 
foreclosure  action,  when  upon  such  examination  by  his  coun- 
sel the  direction  in  the  judgment  was  discovered.  Upon  the 
judgment  roll  in  the  foreclosure  suit,  and  upon  affidavits 
stating  these  and  other  facts,  the  defendant  Moore  then 
moved  for  an  order  erasing  from  the  judgment  the  direction 
above  alluded  to,  and  for  other  relief.  The  motion  was  op- 
posed by  the  plaintiff"  upon  affidavits  then  filed,  and  the  court 
at  special  terra  ordered  that  the  direction  above  mentioned 
should  be  erased.  It  was  further  ordered  that  the  sheriff"  pay 
the  proceeds  of  the  sale  of  the  mortgaged  premises  to  the 
plaintiff",  after  deducting  his  fees  and  expenses;  and  upon  con- 
sent of  the  parties,  a  reference  was  ordered  to  determine  how 
the  net  proceeds  of  the  sale  should  be  applied.  The  money 
thus  paid  to  the  plaintiff  amounted  to  $9,467.11,  which  was 
not  put  in  with  its  other  money,  but  was  made  a  special  de- 
posit, "  as  per  order  of  the  supreme  court."  The  plaintiff"  claims 
the  right  to  apply  the  proceeds  of  the  sale,  first,  to  the  ex- 
tinguishment of  the  Warner  note,  and  the  balance  upon  the 
note  for  five  thousand  dollars,  and  the  draft  for  seven  thou- 
sand five  hundred  dollars.  The  defendant  Moore  claimed  be- 
low that  the  application  should  be  wholly  made  upon  the  note 
and  draft  upon  which  he  was  liable.  The  referee  applied  the 
proceeds  pro  rata  upon  the  three  pieces  of  paper  upon  which 
Church  was  liable.  The  report  of  the  referee  was  confirmed 
by  the  special  term,  and  plaintiff  then  appealed  to  the  general 
term.  The  defendant  Moore  did  not  appeal.  The  general 
term  affirmed  the  order  of  the  special  term,  and  from  the 
order  of  affirmance  the  plaintiff  has  appealed  to  this  court. 
The  question  then  arises  as  to  what,  if  any,  right  the  creditor 
has  to  make  the  application,  or  whether  the  law  is  to  make  it, 
and  if  the  latter,  upon  what  rule  it  is  to  be  based. 

The  right  of  a  creditor  to  apply  a  payment  made  to  him 
by  a  debtor,  in  the  absence  of  any  application  by  the  debtor, 
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seems  to  be  confined  to  cases  of  voluntary  payments:  Cowper- 
thwaite  V.  Sheffield,  1  Sand.  416,  453,  454.  In  that  case,  the 
holder  of  ten  bills  of  exchange,  drawn  by  the  same  drawers, 
but  indorsed  by  different  parties,  sued  the  drawers  thereon  in 
England,  and  seized,  under  process  of  outlawry  (they  being 
•non-residents,  and  not  appearing  in  the  suit),  funds  of  the 
drawers  there  suflScient  to  pay  half  of  the  aggregate  amount, 
and  obtained  judgment  for  the  whole  of  the  ten  bills,  and  ap- 
plied the  funds  so  seized  upon  eight  of  the  ten  bills,  to  the 
exclusion  of  the  other  two,  under  the  assumed  right  arising 
from  the  warrant  and  the  queen's  grant  on  the  outlawry,  which 
expressly  appropriated  such  moneys  to  the  eight  bills  exclu- 
sively. In  a  suit  in  this  state  by  the  holder  of  the  two  bills 
against  the  indorsers  thereof,  it  was  held,  however,  that  the 
plaintiffs  in  the  English  suit  (who  were  really  represented  by 
the  plaintiffs  in  the  suit  here)  had  no  right  to  make  the  ap- 
plication in  the  way  they  did,  notwithstanding  the  outlawry 
proceedings  and  the  warrant  and  queen's  grant  for  such  ap- 
plication, and  that  the  funds  they  received  in  England  must 
be  applied  ratably  to  the  discharge  of  all  the  ten  bills  em- 
braced in  the  suit.  The  judgment  was  affirmed  by  this  court 
in  3  N.  Y.  243;  and  at  page  253  this  particular  subject  was 
adverted  to,  and  the  principle  adopted  by  the  lower  court  ap- 
proved. 

So  in  this  case,  if  the  mortgagor,  by  the  condition  in  the 
mortgage,  did  not  make  an  application  of  the  moneys  which 
might  arise  from  a  sale  of  the  mortgaged  premises  to  any  par- 
ticular debt,  such  moneys  having  arisen  from  a  foreclosure 
and  sale  of  the  premises,  and  coming  into  the  hands  of  the 
plaintiff  (through  the  sheriff)  by  reason  thereof,  and  in  a 
judicial  proceeding,  their  application  would  properly  be  made 
by  the  court,  and  upon  equitable  principles. 

See  also  Blackstone  Bank  v.  Hill,  10  Pick.  129,  where  it  was 
held  that  the  right  of  a  creditor,  having  several  demands 
against  his  debtor,  to  appropriate  a  payment  to  any  one  of 
them,  if  his  debtor  at  the  time  of  payment  made  none,  is  ap- 
plicable only  to  voluntary  payments.  See  also,  to  the  same 
effect,  Cage  v.  Her,  13  Miss.  410;  43  Am.  Dec.  521. 

It  cannot  be  said  that  the  moneys  are  paid  voluntarily  when 
they  arise  upon  a  foreclosure  of  a  mortgage  voluntarily  given 
as  a  security  for  the  payment  of  the  debts  of  the  mortgagor. 
The  security  is  a  voluntary  one,  but  when  the  creditor  resorts 
to  legal  proceedings  for  the  purpose  of  enforcing  it,  the  moneys 
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arising  from  the  judicial  sale  of  the  lands  mortgaged  are  paid 
over  to  the  creditor,  and  come  to  his  hands  as  a  payment  made 
by  the  law,  and  which  payment  the  law  will  therefore  apply 
as  shall  be  just  and  equitable,  in  the  absence  of  directions 
already  made  in  the  security  itself  executed  by  the  debtor. 

Upon  the  facts  in  this  case,  what  application  of  the  money, 
then,  should  the  law  make?  In  looking  through  the  decisions, 
both  English  and  American,  I  concur  fully  with  the  remarks 
made  by  Vanderpoel,  J.,  in  Cowperthioaite  v.  Sheffield,  supra, 
wherein  he  states  that  the  subject  of  the  application  or  imputa- 
tion of  indefinite  payments  is  one  upon  which  the  decisions 
of  the  common-law  courts  have  been  lamentably  conflicting. 
In  Stone  v.  Seymour,  15  Wend.  19,  Chancellor  Walworth  ex- 
pressed himself  much  to  the  same  effect,  and  in  Pattison  v. 
Hully  9  Cow.  767,  Judge  Cowen,  with  his  usual  fullness  of 
learning,  entered  upon  an  elaborate  review  of  the  authorities, 
both  in  England  and  in  this  country,  and  still  found  himself 
somewhat  in  doubt  as  to  what  was  the  settled  law  on  the  sub- 
ject, and  it  is  somewhat  confused  at  the  present  time. 

Judge  Story,  in  his  work  on  equity  jurisprudence,  section 
459  e,  says:  "  Notwithstanding  there  are  contradictory  and 
conflicting  authorities  on  this  subject  in  the  English  and 
American  courts,  one  should  think  that  the  doctrine  of  the 
Roman  law  is,  or  ought  to  be  held,  and  may  well  be  held,  the 
true  doctrine  to  govern  in  our  courts.  There  is  a  great  weight 
of  common-law  authority  in  its  favor,  and  in  the  conflict  of 
judicial  opinion  that  rule  may  well  be  adopted  which  is  most 
rational,  convenient,  and  consonant  to  the  presumed  intention 
of  the  parties.'"'  Going  Uhck  to  the  civil  law,  therefore,  for 
some  enlightenment  upon  the  principles  to  be  adopted  in  cases 
of  this  nature,  in  1  Domat's  Civil  Law,  by  Strahan,  Cushing's 
ed.,  p.  905,  we  find  a  short  treatise  entitled  "  Of  the  imputa- 
tion of  payments,"  article  3  of  which,  in  speaking  of  the  cases 
where  a  debtor  owes  several  debts  to  one  and  the  same  debtor, 
and  has  made  several  payments,  of  which  the  application  has 
not  been  made  by  either  party  and  where  it  is  necessary  to  be 
regulated  by  the  court,  says:  "The  payment  is  applied  rather 
to  a  debt  of  which  the  non-payment  would  expose  the  debtor 
to  some  penalty,  or  to  costs  or  damages,  or  in  the  payment  of 
which  his  honor  might  be  concerned,  rather  than  to  a  debt  of 
which  the  non-payment  would  not  be  attended  with  such  con- 
sequences. Thus  a  payment  is  applied  to  the  discharge  of  a 
debt  for  which  a  surety  is  bound,  rather  than  to  acquit  what 
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the  debtor  is  singly  bound  for  without  giving  any  security, 
or  to  the  discharge  of  what  he  owes  in  his  own  name,  rather 
than  of  what  ho  stands  engaged  for  as  surety  for  another." 
The  seventh  rule,'at  page  908,  provides  that  *'  when  a  debtor, 
obliging  hiraself  to  a  creditor  for  several  causes  at  one  and  the 
same  time,  gives  him  pawns  or  mortgages  which  he  engages 
for  the  security  of  all  the  debts,  the  money  which  is  raised  by 
the  sale  of  the  pawns  or  mortgages  will  bo  applied  in  an  equal 
proportion  to  the  discharge  of  every  one  of  the  debts." 

In  Perris  v.  Roberta,  1  Vern.  34,  2  Ch.  Cas.  83,  a  similar 
rule  is  held.  In  that  case,  Perris  was  surety  on  a  bond  exe- 
cuted by  J.  S.  to  Roberts.  J.  S.  owed  Roberts  another  debt 
upon  simple  contract,  and  they  came  to  a  stated  account  for 
all  the  moneys  owing  by  J.  S.  to  Roberts,  and  the  sum  of 
eighty-five  pounds  was  found  to  be  the  amount  due,  for  which 
sum  J.  S.  executed  a  bill  of  sale.  The  property  contained  in 
the  bill  of  sale  having  been  sold,  and  the  proceeds  not  being 
eufiBcient  to  pay  the  eighty-five  pounds,  it  was  contended,  on 
the  part  of  counsel  for  Roberts,  that  the  money  should  first  be 
applied  on  the  simple-contract  debt,  and  what  remained,  on 
the  debt  for  which  the  plaintiff  stood  as  surety.  On  the  other 
hand,  it  was  contended  that,  both  of  the  debts  having  been 
blended  and  thrown  together,  and  the  bill  of  sale  made  to  se- 
cure the  whole  debt,  it  should  be  applied  proportionally.  The 
report  ends  in  this  way:  "And  it  was  so  decreed  by  the  lord 
chancellor,  and  solely  upon  this  reason,  viz.,  that  both  the 
debts  had  been  cast  into  one  stated  account,  and  the  bill  of 
sale  made  towards  the  satisfaction  of  the  whole  debt."  Upon 
the  same  principle,  it  may  be  claimed  that  all  the  debts  of 
the  mortgagor  were  provided  for  in  this  mortgage,  or  in  other 
words,  cast  into  one  stated  account;  because  they  were  all 
added  together,  and  the  mortgage  given  as  security  for  the 
whole,  and  not  as  security  for  one  any  more  than  another. 
The  same  principle  which  would  apply  pro  rata  the  moneys 
derived  from  the 'bill  of  sale  to  the  debt  upon  the  bond  in 
which  Perris  was  surety,  as  well  as  upon  the  account,  would 
apply  the  moneys  arising  upon  a  sale  of  the  mortgaged  prem- 
ises in  this  case  pro  rata  to  the  indebtedness  of  Church,  for 
which  Moore  was  surety,  as  well  as  to  the  Warner  note  upon 
which  Church  was  indorser  only.  In  Story  on  Bailments,  in 
the  latter  part  of  section  312,  the  doctrine  is  laid  down  that 
"if  the  thing  is  pledged  to  one  and  the  same  creditor  for  sev- 
eral debts,  and  the  pledge,  when  sold,  is  not  sufficient  to  pay 
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all  the  dehts,  the  money  arising  from  the  sale  is  to  be  paid 
proportionally  to  all  the  debts,  to  extinguish  the  same  pro 
tanto." 

Following  out  somewhat  the  same  principle,  the  Massachu- 
setts supreme  court,  in  the  case  of  Commercial  Bank  v.  Cun- 
ningham,  24  Pick.  270,  35  Am.  Dec.  322,  decided  that  where 
an  insolvent  debtor  assigned  his  property  for  the  benefit  of 
such  of  his  creditors  "  as  become  parties  to  the  assignment, 
and  thereby  release  their  claims,"  and  a  dividend  is  received 
by  one  of  such  creditors,  it  must  be  ratably  applied  to  all  his 
claims  against  the  debtor,  as  well  to  those  upon  which  other 
parties  are  liable  and  which  are  otherwise  secured,  as  to  those 
which  are  not  so  secured;  and  the  court  held  that  it  was  not 
a  case  in  which  the  debtor  or  the  creditor  had  the  right  to 
make  the  application  of  any  payment,  for  the  application  was 
to  be  made  by  the  law  according  to  the  circumstances  and  jus- 
tice of  the  case.  The  late  Judge  Allen,  while  he  was  a  mem- 
ber of  the  supreme  court,  delivered  an  opinion  in  Bridenbecker 
V.  Lowell,  32  Barb.  9,  as  one  of  the  general  term,  wherein  he 
held  that  where  a  creditor,  having  several  claims  against  his 
debtor,  receives  a  portion  of  the  entire  amount  in  a  judicial 
proceeding  founded  upon  them  all,  as  the  foreclosure  of  a 
mortgage  given  to  secure  all  the  debts,  the  law  will  apply 
such  money  as  a  payment  ratably  upon  all  the  claims,  the 
creditor  having  no  right  to  apply  it  to  the  satisfaction  of  some 
of  the  demands,  especially  for  the  payment  of  a  debt,  for  the 
payment  of  which  a  specific  fund  had  been  provided  to 
the  entire  exclusion  of  the  others;  and  where  the  intent  of 
the  party  to  the  mortgage  was  to  provide  a  security  for  all  the 
debts  of  the  mortgagor,  and  not  to  secure  one  debt,  and  then 
the  next  debt  upon  the  residue  of  the  mortgage,  but  rather 
that  all  should  stand  as  if  contracted  at  the  same  time,  it  was 
held  that  the  debts  must  share  ratably  in  the  funds  realized 
from  the  security,  without  regard  to  priority  of  date.  The 
mortgage  in  that  case  was  given  by  the  maker  of  the  notes 
to  the  bank,  and  was  conditioned  as  a  security  "  to  pay  to  the 
said  bank  all  paper  then  held,  or  thereafter  to  be  held,  by  tlie 
said  bank  upon  which  the  said  Gates  should  be  liable  as  maker, 
indorser,  or  acceptor." 

The  moneys  arising  from  foreclosure  of  the  mortgage  were 
not  suflBcient  to  pay  all  the  paper  upon  which  the  mortgagor 
was  liable,  and  it  was  held  that  the  bank  had  no  right  to  make 
the  application  of  the  payments  to  any  particular  debt  wliicb 
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was  unsecured,  but  that  all  the  paper  upoti  which  the  mort- 
gagor was  liable  should  come  iu  and  share  pro  rata  in  the 
funds  realized  from  the  sale  of  the  mortgaged  premises.  This 
opinion  was  concurred  in  by  the  other  judges  at  the  general 
term,  and,  so  far  as  I  can  find,  has  never  been  reversed  or 
overruled.  The  case  of  Cory  v.  Leonard,  56  N.  Y.  494,  while 
not  precisely  in  point,  nevertheless  states  the  principle  in  ac- 
cord with  the  above  rule  In  that  case,  the  bank  was  paid 
the  full  amount  of  its  indebtedness  by  one  of  the  sureties,  who 
thereupon  took  the  securities  which  had  been  given  to  the 
bank  as  collateral  for  all  the  debts  owing  by  the  principal 
debtor,  and  that  surety  claimed  the  right  to  apply  the  moneys 
received  from  the  collateral  to  the  payment  in  full  of  the  debt 
for  which  he  was  surety,  and  then  endeavored  to  collect  the 
balance  of  a  debt,  for  which  another  was  suretj',  from  hinj. 
The  difference  in  the  two  cases,  of  course,  lies  in  the  fact  that 
the  bank  in  the  Cory  case  was  paid  in  full,  and  a  dispute 
arose  between  the  different  sureties  upon  the  different  debts  of 
the  same  principal;  but  it  was  said  in  the  opinion,  and  the 
case  proceeded  upon  that  theory,  that  the  surety  who  paid  the 
debt  of  the  bank,  and  thus  became  subrogated  to  its  rights, 
occupied  simply  the  same  position  in  regard  to  its  securities 
that  the  bank  did;  and  that  the  rights  of  the  two  sureties  in 
the  collaterals  were  equal  in  degree,  and  differed  only  in  the 
amount  of  their  respective  liabilities,  and  those  rights  could 
not  be  changed  by  the  transfer  to  one  of  the  sureties  upon  his 
payment  of  all  the  indebtedness  to  the  bank  for  which  the 
security  was  given. 

Nor  is  there  anything  in  the  facts  of  the  case  of  Uarding  v. 
Tifft,  75  N.  Y.  461,  at  all  inconsistent  with  the  principle  con- 
tended for  here.  In  that  case  there  were  two  demands  against 
one  Skinklc  held  by  the  plaintiff,  and  a  payment  was  made  by 
him  to  the  plaintiff,  and  as  was  established  by  the  verdict, 
without  any  direction  being  given  by  Skinkle  as  to  which  of 
the  two  debts  the  money  should  be  applied  upon.  It  was  con- 
tended, upon  the  part  of  the  defendant,  that  as  there  was  a 
surety  for  one  of  the  debts,  the  money  thus  paid  must  be 
applied  to  that  debt  in  preference  to  the  debt  for  which  there 
was  no  security.  It  was  held,  however,  that  the  creditor  had 
the  right  to  apply  it  upon  either  of  the  demands  which  he 
held  against  the  debtor,  in  the  absence  of  any  direction  given 
by  him,  and  that  this  right  was  not  affected  by  equities  existing 
■between  the  debtor  and  a  third  person,  of  which  the  creditor 
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had  no  notice.  In  the  course  of  his  opinion,  Rapallo,  J.,  said. 
"  It  is  contended  that  the  right  of  the  creditor  to  the  applica- 
tion is  subject  to  the  condition  that  such  application  be  not 
inequitable,  and  such  is  the  language  used  in  some  of  the 
authorities  cited.  The  equities  referred  to,  however,  are  usu- 
ally the  equities  existing  between  the  debtor  and  creditor,  and 
I  have  found  no  case  recognizing  those  arising  out  of  transac- 
tions between  the  debtor  and  third  persons  of  which  the  credi- 
tor has  no  notice.  The  mere  fact  that  there  is  a  surety  for 
one  of  the  debts  does  not  preclude  a  creditor  from  applying  a 
payment  thus  received  to  the  debt  for  which  he  has  no  security. 
....  The  money  belongs  to  the  debtor,  and  where  the  credi- 
tor is  ignorant  of  any  duty  on  the  part  of  the  debtor  in 
respect  to  it,  he  may  receive  and  apply  it  as  if  no  such  duty 
existed.  If  no  application  has  been  made  by  either  party, 
and  the  duty  were  cast  upon  the  court  of  making  the  proper 
application,  the  equities  of  the  surety  would,  doubtless,  be 
considered.  But  where  the  application  has  been  made  by  the 
creditor  in  accordance  with  his  apparent  legal  right,  and  in 
ignorance  of  any  fact  which  should  prevent  him  from  making 
such  application,  I  do  not  think  he  is  bound  to  change  it  on 
the  subsequent  disclosure  that  a  third  party  had  an  interest  in 
having  it  otherwise  applied,  and  that  the  debtor  had  violated 
a  duty  to  such  third  party  in  not  directing  such  application. 
The  application  made  by  the  creditor  cannot  be  said  to 
have  been  inequitable,  if  no  facts  were  brought  to  his  knowl- 
edge at  the  time  showing  that  he  ought  not  to  make  it.  It 
would  create  great  confusion  in  commercial  dealings  to  hold 
that,  after  the  lapse  of  time,  and  when  the  position  of  the 
parties  may  have  been  changed  by  such  a  payment,  the  trans- 
action could  be  reopened,  and  the  creditor  obliged  to  revive  an 
unsecured  debt  which  he  had  treated  as  paid,  and  apply  the 
payment  on  a  debt  for  which  he  had  ample  security."  In  this 
case,  it  will  be  seen,  the  debtor  made  the  payment  voluntarily, 
and  that  he  made  no  disclosure  of  the  source  from  which  the 
money  came  which  he  paid  to  his  creditor;  and  the  further 
fact  appears  that  the  creditor  actually  applied  the  money  thus 
paid  to  him  upon  one  of  the  debtor's  two  debts,  and  in  igno- 
rance of  any  equities  existing  between  the  debtor  and  any 
third  party.  Judge  Rapallo,  in  his  opinion,  expressly  states 
that  if  the  court  were  to  make  the  application,  upon  all  the 
facts  being  known,  the  equities  of  the  surety  would  be  consid- 
ered.    There  is  one  case  in  Massachusetts,   Wilcox  v.  Fair- 
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haven  Bank,  7  Allen,  270,  which  holds  a  different  doctrine. 
In  that  case,  the  debtor  to  the  bank  conveyed  to  it  certain 
personal  property  to  be  held  by  it  as  security  for  the  payment 
of  several  promissory  notes  and  drafts,  upon  which  he  was 
then,  or  might  within  two  years  thereafter  become,  liable.  The 
personal  property  was  sold  for  the  purpose  of  paying  the  lia- 
bilities of  the  debtor  upon  various  pieces  of  paper,  some  of 
which  had  no  sureties,  and  others  had  different  sureties  upon 
them.  The  property  not  realizing  enough  to  pay  all  the  lia- 
bilities to  the  bank,  it  claimed  the  right  to  first  apply  the 
money  to  the  payment  of  the  note  upon  which  the  debtor  was 
alone  liable,  and  that  being  extinguished,  then  upon  the  paper 
upon  which  the  debtor  and  his  sureties  who  might  be  insol- 
vent were  liable,  and  the  balance,  if  any,  upon  the  paper  with 
solvent  sureties.  The  court  decided  that  the  bank  had  the 
right  so  to  do,  and  upon  two  grounds:  one  of  which  was,  that 
the  sureties  had  no  claim  to  be  subrogated  to  the  rights  of  the 
bank  in  the  security  without  paying  or  tendering  payment  in 
full  of  all  the  debts  for  which  the  security  was  given.  This 
they  had  not  done.  With  this  decision  upon  the  rights  of 
subrogation  no  fault  can  be  found.  But  the  further  ground 
was  taken  that  the  bank  had  the  right  to  appropriate  the 
whole  proceeds  of  the  mortgaged  property  to  any  debt  which 
it  chose,  and  it  could  therefore  exercise  such  right  by  apply- 
ing the  moneys  in  the  manner  claimed  by  it  as  above  stated. 

No  authority  is  cited  for  such  a  position,  and  we  think  such 
an  application  would  be  inequitable  under  all  the  circum- 
stances of  the  case,  and  having  in  view  the  general  rule  upoij 
this  question  as  laid  down  in  the  civil  law  and  in  cases  at  the 
common  law  following  it,  as  above  referred  to.  The  principle 
decided  in  that  case  leaves  out  of  view  entirely  all  rights  or 
equities  of  the  surety.  The  law  has  always  regarded  a  surety 
as  having  some  rights  in  the  security,  though  furnished  di- 
rectly by  the  debtor  to  the  creditor.  The  security  having  been 
furnished  by  the  debtor,  the  creditor  must  dispose  of  it  upon 
equitable  principles,  and  these  equitable  principles  are  entirely 
lost  sight  of  in  the  case  referred  to. 

The  case  of  Field  v.  Holland,  6  Cranch,  9,  has  not  been  over- 
looked. It  was  a  case  where  payments  had  >^en  voluntarily 
made,  but  no  application  of  them  had  been  directed  by  the 
debtor  at  the  time  of  such  payments.  Subsequently  he  con- 
tended that  they  should  have  been  applied  on  the  judgment  in 
question,  to  its  extinguishment.    The  court,  per  Marshall,  C.  J., 
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determined  that  all  payments  should  be  applied  to  debts  ex- 
isting when  the  payments  were  made,  and  it  appearing  that 
there  were  sundry  demands  against  the  debtor  at  the  times 
which  were  not  secured  by  judgment,  the  payments  should  be 
first  applied  to  extinguish  those  demands,  and  the  balance 
only  should  be  applied  on  the  judgmetit.  It  was  said  by  the 
learned  chief  justice,  that  it  appeared  that  the  application  of 
the  payments  had  actually  been  made  by  the  creditor  in  the 
manner  which  the  court  adjudged  should  be  done.  Such  ap- 
plication was  also  held  to  be  supported  by  general  principles 
as  well  as  by  the  particular  circumstances  of  the  case.  The 
case  is  cited  in  Pattison  v.  Hull,  9  Cow.  767,  where  Cowen,  J., 
says  of  it,  that  he  was  "  persuaded  that  had  the  attention  of 
the  learned  chief  justice,  who  delivered  the  opinion  in  the  case 
of  Field  V.  Holland,  been  drawn  to  the  great  preponderance  of 
authority  the  other  way,  his  conclusion  would  have  been  the 
same  with  that  of  the  court  in  Maryland." 

In  Gwinn  v.  Whittaker's  AdmW,  1  Har.  &  J.  754  (A.  D. 
1805),  Chase,  C.  J.,  said  he  regarded  the  principle  as  firmly 
established  in  that  state,  and  that  it  was  in  harmony  with  the 
English  decisions  that  "  if  the  debtor  is  indebted  on  mortgage 
and  simple  contract,  or  on  bond  and  simple  contract,  and 
when  he  makes  a  payment  should  neglect  to  apply  it,  the  law 
will  make  the  application  of  it  in  the  way  most  beneficial  to 
the  debtor,  that  is,  to  the  mortgage  or  bond."  To  the  same 
effect  is  Dorscy  v,  Gassaway,  2  Id.  402,  411,  412;  3  Am.  Dec. 
557  (A.  D.  1809).  None  of  these  cases  is  exactly  in  point, 
yet  the  one  in  Cranch,  where  the  payment  was  voluntary  and 
no  direction  given  by  the  debtor,  does  allow  the  creditor  to  ap- 
ply it  as  he  pleases,  and  also  says  that  the  court  would  apply 
it,  if  he  had  not,  to  the  debt  for  which  the  creditor  had  the  least 
security. 

But  in  such  a  case  as  this,  where  neither  party  has  applied 
the  payment,  and  the  moneys  came  from  the  course  of  judicial 
proceedings  to  enforce  the  security  intended  as  such  for  all 
the  debts,  we  think  the  weight  of  authority  as  well  as  the 
equities  of  the  case  call  for  the  application  of  the  moneys  aris- 
ing in  such  judicial  proceedings  to  all  the  debts  pro  rata, 
especially  where  the  debt  to  which  the  bank  in  this  case  de- 
sires to  apply  the  moneys,  in  order  to  its  entire  extinguish- 
ment, is  one  for  which  the  debtor  is  bound  only  as  surety,  and 
where  such  an  application  would  work  injustice  to  the  debtor 
as  to  his  debts  for  which  another  was  bound  as  his  surety. 

Am.  St.  Rep.,  Vol.  VIII.  —50 
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The  case  of  National  Bank  of  Newburgh  v.  Bigler,  83  N.  Y. 
51,  63,  is  not  inconsistent  herewith.  There  was  no  question  of 
the  rights  of  sureties  involved  in  the  case.  The  debtor  owned 
a  judgment  against  the  city  of  New  York  (but  which  was  still 
in  controversy),  and  assigned  it  by  an  assignment,  absolute 
in  form,  to  the  creditor  to  the  extent  of  fifty  thousand  dollars. 
The  evidence  showed  that  the  assignment  was  intended  as  a 
general  security  to  the  creditor  for  the  indebtedness  of  the 
debtor,  but  it  was  delivered  without  any  express  condition, 
and  without  any  direction  as  to  the  application  of  its  proceeds. 
The  judgment  was  subsequently  reversed,  but  upon  a  com- 
promise, to  which  the  assignor  of  the  judgment  assented,  the 
sum  of  about  forty-four  thousand  dollars  was  paid  by  the  judg- 
ment debtor,  the  city  of  New  York,  to  the  creditor,  with  the 
assent  of  such  assignor.  Before  such  payment  he  demanded 
that  the  amount  received  from  the  city  should  be  applied  upon 
certain  specific  debts  of  hie,  which  the  creditor  refused  to  do, 
and  did  apply  such  payment  upon  certain  other  debts  of  the 
debtor.  This  court  held  that  when  the  payment  was  made  by 
the  city  to  the  bank  (the  creditor),  it  was  the  money  of  the 
bank,  and  was  not  that  of  the  debtor  Bigler,  who  had  no  owner- 
ship or  control  over  it,  because  he  had  long  ago  parted  with 
the  right  to  receive  it.  Not  having  directed  how  the  money 
should  be  applied  when  be  assigned  the  judgment,  and  having 
parted  with  his  ownership  without  condition,  he  was  held  not 
able  to  dictate  what  the  bank  should  do  with  its  own  money. 
This  is  no  such  case. 

The  authors  of  the  learned  note  to  the  cases  of  Mayor  etc. 
v.  Patten,  4  Cranch,  317,  and  Field  v.  Holland^  6  Id.  8, 
as  found  in  1  American  Leading  Cases,  286,  at  page  300,  in 
speaking  of  applications  of  payments  by  the  law,  say  the 
general  rule  is  to  appropriate  the  payments  to  all  the  debts 
ratably,  but  that  it  is  very  difficult  to  determine  when  the 
principle  becomes  properly  applicable;  and  they  cite  the  case 
of  BlackstOTie  Bank  v.  Hill,  10  Pick.  129,  as  recognizing  the 
rule  that  the  right  of  application  by  the  creditor,  when  the 
debtor  omits  to  make  it,  does  not  apply  to  cases  of  payment 
in  invitum,  or  by  process  of  law.  Many  cases  are  cited  in  the 
note  on  this  branch,  but  the  authors  finally  assert  their  belief 
that  the  general  principle  of  the  common  law  is,  that  the  owner- 
ship of  the  money  determines  the  right  of  appropriation,  and 
after  it  is  paid  the  debtor  can  make  none.  It  would  seem  that 
in  cases  of  payment  in  invitum,  or  by  judicial  proceedings,  the 
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creditor  does  not  become  the  owner  of  the  money  until  it  is 
paid,  and  the  law  at  the  very  time  of  the  payment  makes  its 
own  application,  and  the  creditor  has  no  opportunity  to  make 
it  himself.  It  were  an  endless  if  not  an  unprofitable  task  to 
cite  and  comment  upon  the  vast  number  of  inconsistent  and 
almost  contradictory  cases,  both  English  and  American,  upon 
this  somewhat  confused  branch  of  the  law.  We  are  disposed 
to  follow  the  rule  laid  down  in  Bridenhecker  v.  Lowell,  supra. 
The  opinion  in  that  case  was  written  by  a  judge  who  was  for 
many  years  a  member  of  this  court,  and  who  had  a  long  judi- 
cial experience,  and  his  learning  and  ability  have  been  uni- 
versally recognized.  His  opinion  in  that  case  is  marked  with 
evidences  of  great  care  and  research,  and  we  think  it  is  based 
upon  authority  and  sound  reasoning. 

Upon  a  review  of  the  whole  case,  we  are  of  opinion  that  the 
order  of  the  general  term  was  right,  and  should  be  aflSrmed, 
with  costs  to  the  defendant  Moore. 


Rule  as  to  Application  op  Payments:  Wood  v.  Callaghan,  61  Mich.  402; 
1  Am.  St.  Rep.  597,  and  cases  collected  in  note  603. 

When  Patment  is  to  be  Regabded  as  Voluntart,  and  when  ocHnpnl- 
Bory:   Vick  T.  Shmn,  49  Ark.  70;  4  Am.  St.  Rep.  26,  and  note  30 
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1112  New  York,  614.] 

Master  and  Servant.  —  A  Sttpbrintendent  ttpon  Whom  is  Devolved 
the  whole  management  and  control  of  work,  and  who  is  authorized  to 
employ  and  discharge  workmen,  to  regulate  and  direct  the  manner  of 
their  work,  to  provide  the  means  and  appliances  necessary  for  its  prose- 
cution, and  to  determine  the  time  and  place  of  its  employment,  may  be 
regarded  as  standing  in  the  place  of  his  master,  and  while  in  the  dis- 
charge of  hia  duties  as  snch  superintendent  he  is  not  deemed  a  fellow- 
servant  with  the  other  employees  of  his  master  who  are  under  his 
control. 

Master  and  Servant.  —  A  Superintendent  or  Vice-principal  must  be 
Regarded  as  a  Fellow-servant  with  other  employees  of  his  master 
who  are  under  his  charge  and  control,  when  he  is  not  discharging  the 
duties  of  superintendent  or  vice-principal,  but  is  engaged  in  the  per- 
formance of  duties  which  properly  belong  to  an  ordinary  servant  or  em* 
ployee.  Hence,  where  a  servant  was  injured  from  the  negligence  of  his 
superintendent  in  directing  operations  respecting  the  uncovering  of  a 
hatchway,  it  was  held  that  the  defendant  could  not  recover  of  the 
master  for  the  injuries  suffered,  because  the  superintendent  was  not  at 
the  time  acting  as  such,  but  was  rather  discharging  the  duties  of  a 
fellow-servant. 
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Action  by  an  administratrix  to  recover  damages  for  the 
death  of  her  intestate,  whose  death  it  was  claimed  was  caused 
by  the  negligence  of  the  defendant.     Judgment  for  plaintiff. 

Charles  W.  Dayton^  for  the  appellant. 
Frank  E.  Blackwell,  for  the  respondent. 

RuQER,  G.  J.  This  action  was  instituted  by  a  servant  of 
the  defendant  to  recover  damages  for  an  injury  received  in 
the  course  of  his  employment.  After  a  verdict  the  servant 
died,  and  the  action  was  revived  by  his  administratrix,  who 
was  substituted  as  plaintiff  to  defend  an  appeal.  While  there 
was  much  controversy  on  the  trial  as  to  some  of  the  collateral 
facts  of  the  case,  there  was  none  as  to  the  controlling  circum- 
stances which,  in  our  judgment,  determine  the  non-liability 
of  the  defendant.  We  are  of  the  opinion  that  there  was  no 
evidence  upon  which  a  charge  of  negligence  can  justly  be 
imputed  to  the  defendant.  The  claim  of  liability  is  based 
upon  the  alleged  negligence  of  the  defendant  in  the  perform- 
ance of  some  duty  which  he,  as  master,  owed  to  those  in  his 
employ,  and  which  resulted  in  the  accident  from  which  the 
servant  received  his  injury.  The  defendant  was  a  carpenter 
and  contractor,  engaged  in  the  business  of  altering  and  repair- 
ing the  interior  of  vessels,  lying  in  the  port  of  New  York,  for 
whosoever  might  need  his  services.  He  had  entered  into  con- 
tract with  the  owners  to  make  repairs  upon  the  Wyoming,  an 
ocean  steamer,  employed,  among  other  things,  in  the  trans- 
portation of  fresh  meat,  and  needing  alterations  in  its  hold  to 
accommodate  the  traffic  in  which  she  was  engaged.  The 
defendant  had  employed  for  the  performance  of  the  work  a 
superintendent,  who  had  general  charge  of  the  job,  and  au- 
thority to  engage  all  workmen  under  him  necessary  to  per- 
form the  contract.  The  plaintiff's  intestate  was  a  ship-joiner, 
and  was  one  of  the  men  so  employed.  The  defendant  exer- 
cised no  personal  supervision  over  the  work,  but  devolved  its 
whole  management  and  control  upon  the  superintendent,  who 
was  authorized  to  employ  and  discharge  workmen;  to  regu- 
late and  direct  the  manner  of  their  work;  to  provide  the 
means  and  appliances  necessary  to  its  prosecution,  and  deter- 
mine the  time  and  place  of  its  performance.  The  superin- 
tendent was  employed  by  the  master  as  his  servant;  but  was 
delegated  with  the  discharge  of  all  those  duties  which,  in  the 
conduct  of  such  work,  rested  upon  the  master  to  perform  in 
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respect  to  the  person  employed  thereon.  So  far  as  this  action 
is  concerned,  he  may,  therefore,  be  regarded  as  standing  in 
the  place  of  master  to  the  person  employed  in  the  work:  Cor- 
coran V.  Holbrook,  59  N.  Y.  520;  17  Am.  Rep.  369;  Pantzar  v. 
Tilly  Foster  Mining  Co.,  99  N.  Y.  373. 

It  is  not,  however,  every  act  of  a  superintendent  for  which 
a  master  is  liable;  for  notwithstanding  his  general  supervisory 
power,  he  is  still  a  servant,  and  in  respect  to  such  work  as 
properly  belongs  to  a  servant  to  do  is,  while  performing  it, 
discharging  the  duty  of  a  servant,  for  whose  negligence  and 
carelessness  the  master  is  not  responsible  to  co-servants:  Cris- 
pin V.  Babbitt,  81  N.  Y.  516;  37  Am.  Rep.  521.  It  was  said 
in  the  Crispin  case  that  "the  liability  of  the  master  does  not 
depend  upon  the  grade  or  rank  of  the  employee  whose  negli- 
gence causes  the  injury.  A  superintendent  of  a  factory,  al- 
though having  power  to  employ  men,  or  represent  the  master 
in  other  respects,  is,  in  the  management  of  the  machinery,  a 

fellow-servant  of  the  other  operatives The  liability  of 

the  master  is  thus  made  to  depend  upon  the  character  of  the 
act  in  the  performance  of  which  the  injury  arises,  without 
regard  to  the  rank  of  the  employee  performing  it.  If  it  is  one 
pertaining  to  the  duty  the  master  owes  to  his  servants,  he  is 
responsible  to  them  for  the  manner  of  its  performance.  The 
converse  of  the  proposition  necessarily  follows.  If  the  act  is 
one  which  pertains  only  to  the  duty  of  an  operative,  the  em- 
ployee performing  it  is  a  mere  servant,  and  the  master,  al- 
though liable  to  strangers,  is  not  liable  to  a  fellow-servant  for 
its  improper  performance."  In  that  case,  while  the  plaintiff 
was  engaged  in  lifting  the  fly-wheel  of  an  engine  off  its  center, 
the  superintendent  carelessly  let  the  steam  on  and  started  the 
wheel,  throwing  the  plaintiff  onto  the  gearing-wheels,  and  thus 
occasioned  the  injuries  complained  of. 

There  is  no  question  in  this  case  but  that  the  superintend- 
ent employed  was  a  fit  and  competent  person  to  have  charge 
of  the  work  to  be  done,  or  but  that  he  was  a  skillful  and  ex- 
perienced workman;  and  the  sole  question  in  the  case  is, 
whether  the  special  work  in  which  he  was  engaged  at  the 
time  of  the  accident  belonged  to  the  class  which  pertained  to 
the  duty  of  a  master  to  perform  or  not.  In  considering  this 
question,  it  is  not  necessary  to  limit  or  restrict  the  rules  de- 
fining the  general  duties  and  obligations  of  masters,  engaged 
in  mechanical  employments,  to  their  servants;  for,  under  the 
broadest  definition  laid  down  in  the  authorities,  we  think  the 
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respondent  fails  to  bring  this  case  within  the  rule  imposing 
liability  upon  masters.  The  case  of  Pantzar  v.  Tilly  Foster 
Mining  Co.,  supra,  is  referred  to  by  the  respondent  as  sustain- 
ing the  recovery,  and  the  questions  may,  therefore,  be  tested 
by  the  rule  there  laid  down,  without  doing  injustice  to  the 
plaintiff.  It  was  there  said  that  "the  master  owes  the  duty 
to  his  servant  of  furnishing  adequate  and  suitable  tools  and 
implements  for  his  use,  a  safe  and  proper  place  in  which  to 
prosecute  his  work,  and,  when  they  are  needed,  the  employ- 
ment of  skillful  and  competent  workmen  to  direct  his  labor 
and  assist  in  the  performance  of  his  duties." 

In  that  case,  the  servant  had  been  assigned  to  labor  under 
an  overhanging  ledge  in  a  mine,  which  had  become  disinte- 
grated and  cracked,  to  the  knowledge  of  the  master,  and 
threatened  to  fall  upon  and  injure  those  working  beneath  it. 
We  held  that  the  master  was  charged  with  the  duty  of  exer- 
cising care  and  prudence  in  the  protection  of  his  servants 
from  the  known  and  inherent  dangers  of  the  situation,  and 
having  failed  to  perform  that  duty,  was  liable  to  his  servants 
for  an  injury  arising  from  an  omission  to  do  so.  The  proof 
in  this  case  does  not  show  that  the  master  omitted  the  per- 
formance of  any  such  duty.  He  had  provided  a  skilled  and 
competent  man  to  superintend  and  direct  the  work,  a  suffi- 
cient force,  with  all  necessary  and  proper  means  and  appli- 
ances, to  perform  it,  and  a  safe  place,  free  from  any  inherent 
dangers,  in  which  to  carry  it  on.  He  was  not  chargeable 
with  the  consequences  of  a  place  for  work  made  dangerous 
only  by  the  carelessness  and  neglect  of  fellow-servants,  or  for 
the  negligent  manner  in  which  they  used  the  tools  or  mate- 
rials furnished  them  for  their  work. 

The  plaintiff's  intestate,  at  the  time  of  the  accident,  was 
engaged  in  the  hold  of  the  vessel,  repairing  a  bulk-head  situ- 
ated near  the  hatchway.  Three  decks  extended  above  him, 
having  corresponding  openings,  constituting  hatchways,  and 
were  ordinarily  covered  by  hatches;  but  when  uncovered,  pre- 
sented an  open  space  some  twelve  or  fifteen  feet  square,  reach- 
ing from  the  hold,  where  the  plaintiff's  intestate  was  engaged, 
through  all  of  the  decks  to  the  spar-deck,  some  twenty-five 
feet  above  him.  This  vessel  was  constructed  in  the  usual 
and  ordinary  mode  of  such  steamers,  and  there  was  nothing 
about  the  arrangement  of  the  hatchways,  their  appliances,  or 
the  various  decks  of  the  vessel,  which  presented  any  danger, 
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if  used  in  their  uBual  and  customary  manner,  to  those  em- 
.  ployed  about  them. 

Upon  the  occasion  in  question,  the  superintendent  stood  on 
the  spar-deck,  near  the  hatchway,  and  had  occasion  to  cause 
a  water-tank  to  be  let  down  from  the  main  deck  to  the  hold. 
In  order  to  do  this,  it  was  necessary  to  uncover  the  hatchway 
on  the  main  deck.  He  directed  the  foreman  of  the  men  in 
the  hold  to  send  up  assistants  to  do  this  work,  and  two  men, 
viz.,  Holbrook  and  Torrey,  were  sent  on  this  service.  The 
men  usually  worked  in  pairs,  and  Torrey  was  Holbrook's  as- 
sistant. These  hatches  were  quite  heavy,  and  the  work  of 
removing  them  was  considered  dangerous,  and  two  men  were 
invariably  employed  in  its  performance.  The  hatches  con- 
sisted of  thick  plank  about  six  feet  long  and  two  and  a  half 
broad,  and  having  holes  cut  in  the  corners  at  the  respective 
ends  diagonally  opposite,  to  enable  the  men  handling  them  to 
secure  a  firm  hold.  When  Holbrook  and  Torrey  arrived  at 
the  hatchway,  they  advanced  on  opposite  sides  towards  it,  and 
Rouse,  another  employee,  had  also  approached  it  on  the  side 
opposite  Holbrook,  in  a  position  to  assist  him,  when  the  super- 
intendent called  out  saying,  "  Holbrook,  take  ofi"  that  hatch." 
Holbrook  thereupon  seized  one  end  of  the  hatch,  and  suppos- 
ing either  Rouse  or  Torrey  held  the  other  end,  lifted  and  pulled 
it  from  its  resting-place.  Torrey  and  Rouse,  each  waiting  for 
the  other,  did  not,  in  fact,  get  hold  of  the  hatch,  or  if  they  did, 
they  let  go,  and  it  fell  through  the  hatchway,  twisting  itself  by 
its  weight  out  of  Holbrook's  hands,  and  after  striking  the 
steerage  deck,  bounded  off  and  fell  into  the  hold,  striking  the 
plaintiff's  intestate  on  the  leg,  breaking  it  in  several  places. 
It  appeared  that  the  decedent  left  the  place  where  he  was  at 
work  and  was  comparatively  safe,  and  had  advanced  under 
the  hatchway  to  obtain  some  nails,  to  use  in  his  work,  from  a 
keg  placed  there  by  some  one,  but  by  whom  does  not  appear. 
While  thus  engaged,  he  was  struck  by  the  hatch.  There  is  no 
reasonable  ground  for  claiming  that  Gray,  by  calling  upon 
Holbrook  to  remove  the  hatches,  intended  that  he  should  do 
so  alone,  or  to  exclude  others,  whom  he  had  called  there  ex- 
pressly to  assist  in  the  work,  from  co-operating  with  him. 
Holbrook  and  Torrey  each  understood  that  they  were  both 
required  to  remove  the  hatches,  and  would  have  co-operated 
but  for  the  fortuitous  presence  of  Rouse  in  the  place  where  he 
stood.  It  was  a  usual  and  customary  practice  for  men  engaged 
in  the  work  of  removing  hatches  on  shipboard  to  give  notice 
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to  persons  below  by  calling  out  to  them  to  stand  from  under, 
or  similar  words,  importing  a  caution  to  such  persons.  This 
custom  was  known  to  all  of  the  persons  engaged  in  removing 
the  hatches,  and,  as  testified  to  by  several  witnesses  in  various 
parts  of  the  vessel,  was  complied  with  on  this  occasion.  Other 
witnesses,  however,  among  whom  was  plaintiff's  intestate, 
testified  that  they  did  not  hear  the  caution.  Assuming  that 
this  evidence  presented  a  question  of  fact  for  the  jury,  and 
that  it  might  properly  find  that  no  signal  was  given,  yet  the 
duty  of  giving  the  caution  necessarily  belonged  to  those  en- 
gaged in  executing  the  work,  and  not  to  the  master.  It  per- 
tained purely  to  the  mode  of  execution,  and  rested  upon  those 
who  were  engaged  in  its  performance  and  were  well  informed 
of  the  customary  usage  in  respect  thereto.  It  was  no  part  of 
the  duty  of  the  master  to  remove  hatches  or  direct  the  partic- 
ular mode  of  doing  so,  any  more  than  to  direct  workmen  in 
the  use  of  the  tools  with  which  they  performed  their  work. 
There  were  customary  and  established  modes  of  performing 
such  services,  and  each  employee  was  expected  to  do  his  work 
in  the  manner  and  style  to  which  he  was  accustomed,  without 
special  directions  in  respect  thereto.  It  was  entirely  imma- 
terial whether  the  superintendent  undertook  to  perform  the 
work  of  removing  hatches,  or  ordered  it  to  be  done  by  others; 
he  was,  in  either  case,  engaged  in  performing  the  duty  of  a 
workman.  The  master  had  furnished  abundant  help  to  do  the 
work,  and  had  done  all  that  was  required  of  him,  and  it  was 
the  fault  of  the  servants  that  a  sufficient  number  did  not  co- 
operate to  perform  it  safely,  or  do  it  in  the  manner  prescribed 
by  custom.  It  would  be  extending  the  liability  of  a  master 
beyond  any  established  rule  to  require  him  to  oversee  and 
supervise  the  executive  detail  of  mechanical  work  carried  on 
under  his  employment,  and  there  is  no  rule  of  law  which  au- 
thorizes it.  The  risks  arising  to  employees  from  the  negligence 
and  carelessness  of  fellow-workmen  are  incident  to  the  service 
in  all  mechanical  employments,  and  must  be  borne  by  the  ser- 
vant, and  even  with  this  limitation,  the  field  of  the  master's 
liability  is  sufficiently  broad  to  impose  upon  him  most  onerous 
obligations  in  the  conduct  of  industrial  enterprises.  He  is  not 
the  insurer  of  the  lives  and  safety  of  those  in  his  employ,  and 
after  he  has  performed  the  duties  which  the  law  enjoins  upon 
him,  is  exempt  from  liability  for  injuries  arising  from  acci- 
dents occurring  in  the  ordinary  and  usual  mode  of  prosecuting 
work. 
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The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 


When  Servant  does  not  Assttme  Risk  of  Neolioence  of  Fellow- 
servant,  and  who  are  fellow-servants:  East  Tenneaaee  etc.  R.  R.  Co.  v.  D'Ar- 
mond,  86  Tenn.  73;  6  Am.  St.  Rep.  816,  and  cases  collected  in  note  820. 

Fellow-sekvant  is  One  Employed  about  the  same  work  with  the  ser- 
vant injured,  and  whose  negligence  caused  the  injury  to  the  servant  com- 
plaining: Krogg  v.  Atlanta  etc.  R.  R.  Co.,  77  Ga.  202;  4  Am.  St.  Rep.  79,  and 
Bee  caaes  collected  in  note  84. 


Sullivan  v.  Tioga  Railway  Company. 

[112  New  Yoek,  648.] 

Pillow-servants,  Who  abb  —  A  Common  Master  is  Essential  to  th» 
Relation  of  Fellow-servants.  —  If,  therefore,  the  servant  of  one  rail- 
road company  is  injured  by  the  negligence  of  those  of  another,  he  ia 
entitled  to  recover  of  the  latter,  though  both  companies  were  entitled 
to  use,  and  were  using,  the  track  and  premises  at  which  he  was  working 
when  injured. 

Nbouoence  —  Refusing  to  Submit  to  Surgical  Operation.  —  Where 
death  has  been  occasioned  by  negligence,  the  administrator  of  the  dece- 
dent cannot  be  precluded  from  recovering,  as  a  matter  of  law,  because 
he  rejected  the  advice  of  his  physician,  and  refused  to  submit  his  limb 
to  amputation,  when  it  appears  that  the  question  of  whether  the  death 
was  due  to  the  rejection  of  such  advice  was  properly  submitted  to  the 
jury,  and  answered  by  their  verdict  in  favor  of  the  plaintiff. 

Action  by  an  administratrix  to  recover  damages  for  the 
death  of  the  decedent.     Verdict  and  judgment  for  plaintiff. 

D.  C.  Robinson,  for  the  appellant. 

Sylvester  8.  Taylor,  for  the  respondent. 

Danforth,  J.  Action  to  recover  damages  for  injuries  in- 
flicted upon  plaintiff's  intestate  through  negligence  of  defend- 
ant's servants.  The  trial  judge  refused  to  nonsuit,  and  jury 
found  for  the  plaintiff.  Motion  for  a  new  trial  was  denied  at 
special  term,  and  from  order  there  made,  and  from  judgment 
entered  upon  verdict,  an  appeal  was  taken  to  general  terra, 
where  both  were  aflfirmed:  44  Hun,  304.  This  appeal  is 
against  that  decision. 

The  place  of  accident  was  the  yard  of  the  New  York,  Lake 
Erie,  and  Western  Railroad  Company,  at  Elmira.  It  con- 
tained, among  others,  a  switch-track  running  at  one  point 
over  an  ash-pit  to  a  turn-table.  The  intestate  was  a  servant 
of  that  road  as  an  ashman,  and  at  the  time  in  question  was 
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at  work  in,  or  just  leaving,  tho  pit.  The  Tioga  railroad  was 
a  terminal  road,  and  had  permission  from  the  other  company 
to  use  the  track  and  turn-table  for  reversing  its  engines.  It 
was  doing  so  upon  this  occasion,  in  charge  of  its  engineer  and 
fireman,  and  at  the  pit  its  engine  ran  upon  the  intestate, 
causing,  as  the  surgeon  says,  "  a  compound  fracture  of  the 
fore  leg."  In  about  ten  days  afterwards,  and  before  recovery 
from  his  hurt,  he  died.  While  in  the  yard,  the  defendant's 
engine  was  subject  to  the  rules  of  the  other  company.  These 
facts  are  not  disputed.  But  the  appellant  contends,  as  it  con- 
tended upon  the  trial:  1.  That  no  negligence  on  its  part  was 
proven;  2.  That  the  plaintiff's  intestate  contributed  to  the 
accident;  3.  That  the  injury  received  did  not  cause  death; 
and  4.  That  the  persons  in  charge  of  the  locomotive  were 
fellow-servants  of  the  decedent. 

Upon  the  first  and  second  propositions,  the  testimony  was 
brought  to  the  attention  of  the  trial  judge  by  motion  for  non- 
suit, to  the  attention  of  the  special  term  by  motion  for  a  new 
trial,  and  afterwards  to  the  attention  of  the  general  term.  It 
is  not  necessary  to  rehearse  it.  It  has,  however,  been  ex- 
amined by  us,  in  view  of  the  appellant's  contention,  that  in 
giving  it  effect  these  various  tribunals  were  in  error,  and  we 
easily  find  that  the  evidence  in  some  reasonable  view  was 
sufficient  to  justify  a  conclusion  that  the  persons  in  charge  of 
the  engine  knew,  or  should  have  known,  that  the  intestate 
was  at  the  pit,  and  so  exposed  as  to  make  collision  probable, 
yet  that  they  went  upon  him  without  warning  or  notice  of  any 
kind,  under  circumstances  which,  as  interpreted  by  the  charge, 
the  jury  characterized  as  negligent. 

Upon  the  evidence,  they  were  also  justified  in  finding  that 
the  intestate  had  no  knowledge  of  the  approaching  locomotive. 
He  knew,  of  course,  that  the  place  he  occupied  was  a  place  of 
danger,  but  it  by  no  means  follows  that  in  taking  the  risk  of 
his  employment  he  contributed  to  an  accident  occasioned  by 
circumstances  in  no  way  connected  with  it.  Upon  both  points 
the  verdict  is  conclusive.  Nor  were  the  persons  in  charge  of 
defendant's  engine — the  engineer  and  fireman — in  any  sense 
his  co-employees.  The  evidence  fails  to  show  that  at  the  time 
of  the  accident  he  was  in  a  common  service,  or  engaged  in  a 
common  employment  with  them.  He  was  in  the  service  of 
the  New  York,  Lake  Erie,  and  Western  Railroad  Company; 
they  were  in  the  service  of  the  Tioga  Railroad  Company. 
Their  negligence  was  not  one  of  the  risks  which,  by  virtue  of 
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his  contract  of  service,  he  had  taken  upon  himsell  He  was 
at  no  time  under  the  authority  of  the  defendant,  nor  in  any 
respect  its  servant.  He  neither  owed  service  to  it,  nor  did  he 
render  it.  On  the  other  hand,  neither  the  engineer  nor  fire- 
man owed  any  duty  to  the  New  York,  Lake  Erie,  and  Western 
railway.  It  is  true,  that  company  owned  the  track,  and  the 
defendant  used  it  upon  necessary  occasions.  But  the  de- 
fendant, and  so  the  defendant's  servants  in  charge  of  its  en- 
gine, used  it  as  licensees,  under  such  regulations  as  were 
imposed  as  conditions  of  use,  not  of  service.  The  intestate 
was,  in  respect  to  his  employment,  a  stranger  to  the  defend- 
ant. He  was  merely  at  work  in  a  yard  to  which,  by  permis- 
sion of  his  employer,  the  defendant,  by  its  servants,  had  access. 
He  was  removing  ashes  from  the  pit,  they  running  an  engine 
over  a  part  of  it  to  reach  the  turn-table;  and  the  duties  of  each 
were  so  limited.  Neither  was  responsible  to  the  master  of  the 
other  for  the  manner  of  performance.  There  was  no  common 
master;  and  although,  having  regard  to  the  place  of  service, 
they  were  neighbors, — they  were  not  co-servants.  Each,  there- 
fore, is  entitled  to  protection  against  the  negligence  of  the 
other:  Smith  v.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  127;  75  Am. 
Dec.  305;  Svenson  v.  A.  M.  Steamship  Co.,  57  N.  Y.  108. 

It  is  next  argued  by  the  learned  counsel  for  the  appellant 
that  the  plaintiff  should  be  deprived  of  her  recovery,  because 
the  injured  man  at  first  rejected  the  advice  of  his  physician, 
and  refused  to  submit  his  leg  to  amputation.  If  the  refusal 
was  fatal  to  the  patient,  the  defendant  has  no  cause  to  com- 
plain, for  death  limits  a  verdict  to  a  less  sum  than  a  jury 
might  think  proper  to  award  to  a  living  but  crippled  man. 
But  the  physician,  in  fact,  gave  no  assurance  that  an  opera- 
tion would  change  the  apprehended  result.  "  It  would,"  he 
testifies,  "have  improved  the  chances";  but  he  also  said  that 
within  his  own  experience  there  had  been  cases  where,  against 
advice,  and  in  the  face  of  such  objection,  amputation  had  been 
omitted  and  the  limb  saved.  It  appears,  therefore,  that  sur- 
gery is  not  an  exact  science,  and  even  in  its  present  advanced 
stage  there  is  defective  anatomy  and  misjudgment.  It  cer- 
tainly cannot  be  said,  as  matter  of  law,  that  a  patient  may 
not,  without  imputation  of  negligence,  trust  to  natural  results, 
without  the  complications  of  scientific  experiments.  But  this 
question  was  also  properly  submitted  to  the  jury,  and  answered 
by  their  verdict  in  favor  of  the  plaintiff.  No  other  question  is 
raised. 
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We  think  the  appeal  fails  in  every  aspect,  and  that  the 
judgment  appealed  from  should  be  afiQrmed. 


FsLLOW-flBBTAKTS,  Who  arb:  See  Huittff  y.  Coger,  atde^  p.  787,  and  note 
793. 

Whkri  PATKyT  CoifTRiBuns  TO  Prmktt  ScmtETiros  AKD  Permaitent 
Injitrt,  attributed  to  malpractice  of  a  phyaioian,  by  disregard  of  the  latter's 
inatruotioaa,  either  persoaally  or  by  those  in  charge  of  the  patient,  there  can 
be  no  recovery  in  damages:  Potter  r.  Warner^  91  Pa.  St.  862;  86  Am.  Rep. 
668. 
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Waxxrs. — RATim  OB  QxTLLT  Which  is  Sdcplt  Outlxt  vob  Sttbfaob 
Watxb  at  certain  seasons  of  the  year,  having  no  defined  bed  or  channel, 
with  banks  and  sides,  nor  permanent  source  of  supply,  and  no  living  or 
spring  water  ever  coursing  through  it,  cannot  be  termed  a  natural  water* 
course,  and  is  not  therefore  governed  by  the  well-settled  rules  applying 
to  natural  streams. 

Easxuent  hat  be  AcQinBED  BT  Pbesceiftion,  by  Which  the  water  col* 
lecting  upon  the  lands  of  one  person  must  be  allowed  to  overflow  the 
lands  of  an  adjacent  proprietor. 

Owner  oy  Land  has  Right,  in  Interest  oir  Good  Husbandry,  and  in 
the  improvement  and  tillage  of  his  farm,  in  good  faith,  to  fill  up  stag- 
nant pools,  sag-holes,  and  basins  on  his  land,  so  that  no  water  will  accu- 
mulate or  remain  in  them,  even  if  the  water  arising  from  rain-fall  or 
melting  snows  should  thereby,  in  natural  processes,  find  its  way  to  the 
land  of  an  adjoining  owner,  and  incidentally  increase  the  flow  thereon; 
but  he  cannot,  by  artificial  drains  or  ditches,  collect  the  waters  of  such 
low  places  and  cast  them  in  a  body  upon  the  proprietor  below,  to  his 
injury. 

James  A.  Sweezey,  for  the  complainant. 

C.  Q.  Holhrook,  and  Knappen  and  Van  Arman^  for  the  de- 
fendant. 

MoBSE,  J.  The  parties  to  this  suit  are  farmers  in  the  town- 
ship of  Hastings,  Barry  County.  Their  farms  are  separated 
by  a  highway,  running  north  and  south,  complainant's  prem- 
ises being  on  the  east  side,  and  defendant's  land  on  the  west 
side,  thereof 

The  complainant  seeks  to  enjoin  defendant  from  further 
digging  and  tiling  any  drains  on  his  farm,  by  which  the  water 
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being  or  falling  on  bis  land  will  be  conveyed  to  and  upon  the 
premises  of  complainant. 

His  bill  alleges,  in  substance,  that  the  premises  owned  and 
occupied  by  him  are  of  the  value  of  five  thousand  dollars; 
that  the  highway  is  his  west  boundary  line;  that  south  of  his 
house  and  farm  buildings  there  is  a  field  of  wheat  of  about 
fourteen  acres,  nine  acres  of  which  is  lowland;  that  the  land  of 
said  defendant,  upon  the  opposite  side  of  the  highway,  is  above 
and  on  a  higher  plane  than  this  lowland  of  complainant;  that 
upon  defendant's  premises  are  several  low  places  or  sags, 
towards  which  the  water  from  the  rain-falls  and  melting  snow 
runs  naturally  by  surface  descent;  that  all  the  water  from 
rain  and  melting  snow  which  falls  upon  at  least  eighty  acres 
of  land  finds  its  way  into  said  low  places,  some  of  which  are 
more  or  less  swampy;  that  the  lands  of  said  defendant,  in- 
cluding these  sags,  are  situated  upon  a  higher  grade  than  the 
lands  and  wheat-field  of  complainant;  that  in  times  of  very 
high  water  some  of  the  water  falling  and  accumulating  on 
defendant's  premises  runs  over  and  under  the  highway  and 
upon  complainant's  land,  but  that,  ordinarily,  no  damage  is 
or  would  be  done,  as  the  water  passes  off"  by  evaporation  and 
percolation  in  such  a  manner  as  not  to  injure  the  premises  of 
complainant;  that  there  is  no  natural  channel  or  run  for  the 
water  that  falls  from  rain  and  accumulates  from  melting  snow 
on  defendant's  premises  from  said  premises  to  complainant'?, 
and  if  any  water  finds  its  way  across  the  highway  from  de- 
fendant's to  complainant's  premises,  except  in  cases  of  great 
rains  and  very  high  water,  it  is  only  by  the  process  of  perco- 
lation through  the  soil,  and  in  a  manner  so  gradual  and  slow 
as  to  do  no  material  damage  to  complainant;  that  there  is  no 
natural  channel  or  outlet  for  the  escape  of  the  waters  which 
fall  upon  complainant's  premises,  but  that  all  the  waters  from 
rains  and  snow  falling  on  said  wheat-field  pass  away  by  evap- 
oration and  percolation;  that  defendant,  at  the  time  of  the 
filing  of  the  bill,  was  engaged  in  digging  and  tiling  a  drain 
from  his  lowlands  and  swampy  places  so  as  to  convey  such 
water  on  complainant's  premises,  and  especially  on  his  said 
fourteen-acre  wheat-field,  which  will  result  in  the  destruction 
of  the  growing  wheat  and  complainant's  great  injury;  that  de- 
fendant can  as  easily  drain  ofi"  his  waters  in  another  direction, 
without  any  damage  to  complainant's  premises,  and  that  de- 
fendant's action  in  the  premises  is  taken  for  the  purpose  of 
willfully  and  maliciously  injuring  complainant. 
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■  Defendant's  answer  avers  that  he  has  lived  on  his  farm  for 
more  than  twenty  years,  during  all  of  which  time  a  ditch  or 
drain  has  been  maintained  by  him,  running  from  his  premises 
across  the  highway  to  the  premises  of  complainant  and  his 
said  wheat-field.  This  waterway  existed  before  complainant 
owned  or  had  possession  of  his  said  premises. 

Complainant  has  helped  to  support,  maintain,  and  keep 
said  ditch  in  repair,  and  has  laid  stone  along  the  highway  to 
keep  it  open.  Such  ditch  has  never  injured  complainant's 
premises  or  caused  him  damage.  The  wheat-field  is  low  and 
swampy  land,  of  small  value,  and  not  productive.  It  was  wild 
land  when  complainant  purchased  it,  and  in  clearing  it  he 
burned  off  the  surface  to  a  depth  of  twelve  or  eighteen  inches. 

Defendant  denies  that  he  was  constructing  a  drain  when 
the  suit  was  commenced,  but  admits  that  he  had  been  laying 
tile  in  the  channel  of  the  ditch  for  the  purpose  of  covering 
over  the  ditch.  This  tiling  did  not  increase  the  quantity  of 
water  which  would  flow  in  the  ditch,  but  improves  the  value 
and  the  appearance  of  defendant's  land. 

He  also  denies  the  allegation  in  the  bill  that  his  land  can 
easily  be  drained  in  any  other  direction;  and  further  denies 
any  willful  or  malicious  conduct  or  intention  upon  his  part  in 
the  premises. 

The  answer,  by  a  demurrer  clause,  makes  the  point  that 
complainant  has  adequate  remedy  at  law  for  any  and  all  the 
grievances  alleged  in  his  bill. 

The  proofs  in  the  cause  were  taken  in  open  court,  and  the 
court  below  granted  the  relief  asked,  perpetually  enjoining  the 
defendant  "  from  maintaining  any  ditches  or  drains  by  which 
the  surface  water  from  rains  or  snows  falling  upon  the  land  of 
defendant  will  be  conducted  to  and  upon  the  land  of  com- 
plainant, or  conducting  such  water  by  means  of  tile-drains 
and  ditches  to  and  upon  said  premises  of  said  complainant." 

The  facts  disclosed  by  the  proofs,  as  we  find  them,  are  as 
follows:  In  a  state  of  nature,  the  wheat-field  or  lowland  of  the 
complainant,  which  he  avers  was  damaged  by  the  drainage 
of  defendant's  premises,  was  a  tamarack  and  whortleberry 
swamp,  containing  from  seven  to  nine  acres,  and  was  the 
natural  receptacle  of  the  surface  water  from  rains  and  melt- 
ing snows  accumulating  upon  the  lands  of  the  defendant,  and 
running  through  a  ravine  or  gully  on  defendant's  premises, 
and  across  where  the  highway  now  is,  to  said  swamp.  It  also 
received  more  or  less  surface  water  from  the  higher  lands  of 
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complainant.  It  is  not  easy  of  drainage,  and  water  would 
Btand  upon  it  in  the  spring  and  fall,  and  during  high-water 
times^  to  a  depth  of  from  two  to  five  feet,  and  remain  until  it 
disappeared  by  percolation  and  evaporation. 

Complainant  commenced  clearing  up  this  swamp  some 
twelve  or  thirteen  years  before  the  commencement  of  this  suit. 
He  tried  to  drain  it,  but  has  not  been  successful  in  such  effort. 

For  twenty-five  years  and  upwards  there  has  been  a  sluice 
maintained  in  the  highway,  at  the  lower  point  of  this  ravine, 
for  the  water  flowing  therein  to  pass  through  upon  the  lands 
of  complainant.  It  was  there  when  he  bought  his  farm,  and 
he  has  acquiesced  in  it  and  helped  to  maintain  it.  The  sur- 
face waters  accumulating  naturally  upon  defendant's  land,  and 
the  natural  overflow  of  the  small  sags  or  basins  thereon,  have 
always  flowed  through  this  culvert,  and  upon  the  land  of  com- 
plainant. 

The  flow  of  this  water  during  these  years  has  been  acceler- 
ated somewhat  by  plowing  a  furrow  at  first  in  the  rafine,  and 
by  an  open  drain  with  stone  for  the  last  ten  years,  without  any 
serious  complaint  on  the  part  of  complainant,  or  any  per- 
ceptible damage  to  his  premises. 

We  do  not  think  this  ravine  can  be  termed  a  natural  water- 
course. It  is  simply  an  outlet  for  surface  water  at  certain 
seasons  of  the  year.  It  has  no  defined  bed  or  channel,  with 
banks  and  sides.  It  has  no  permanent  source  of  supply,  and 
no  living  or  spring  water  ever  courses  through  it.  It  is  there- 
fore not  governed  by  the  well-settled  rules  applying  to  natural 
streams.  No  right  can  be  claimed  by  defendant  to  run  this 
water  upon  the  land  of  complainant,  or  to  drain  his  sag-holes 
into  this  ravine,  because  it  is  a  watercourse.  He  must  there- 
fore be  governed  by  the  law  relating  to  the  flow  and  disposi- 
tion of  surface  water,  unless,  by  the  long  acquiescence  of  com- 
plainant, he  has  acquired  an  easement. 

It  was  held  in  Boyd  v.  ConUin,  54  Mich.  583,  52  Am.  Rep. 
831,  that,  without  regard  to  the  law  as  to  the  flow  of  surface 
water,  an  easement  might  be  acquired  by  prescription,  by 
which  the  water  collecting  upon  the  land  of  one  person  must 
be  allowed  to  overflow  the  lands  of  an  adjacent  proprietor. 
Under  this  holding  we  have  no  doubt  of  the  right  of  <lefendant 
to  discharge  the  surface  water  of  his  land  through  this  ravine, 
where  it  ran  naturally,  and  has  been  permitted  to  run  for  over 
twenty  years  by  the  complainant,  and  as  it  has  so  run  for  that 


Jan.  1887.]  Gregory  v.  Bush.  801 

number  of  years.     See  also  Earl  v.  De  Hart,  12  N.  J.  Eq.  280; 
72  Am.  Dec.  395. 

The  question  still  remains  as  to  the  right  of  the  defendant^ 
by  digging  ditches  or  tiling  drains,  to  empty  out  the  sag-holc» 
into  this  ravine  and  upon  the  lands  of  the  complainant,  to  hia 
damage. 

The  defendant  would  have  the  right,  in  the  interest  of  good 
husbandry,  and  in  the  good-faith  improvement  and  tillage  of 
his  farm,  to  fill  up  these  sag-holes,  so  that  no  water  would  ac- 
cumulate or  stay  in  them,  even  if  the  water  arising  from  rain- 
fall or  melting  snows  should  thereby,  in  natural  processes^ 
find  its  way  into  this  ravine  and  upon  the  land  of  complain- 
ant, and  incidentally  increase  the  flow  thereon:  Cooley  on 
Torts,  577;  Washburn  on  Easements,  3d  ed.,  454;  Goodale  v. 
Tuttle,  29  N.  Y.  467;  Pettigrew  v.  Village  of  Evamville,  25- 
Wis.  229;  3  Am.  Rep.  50;  Hoyt  v.  Hudson,  27  Wis.  656;  9  Am. 
Rep.  473;  Bangor  v.  Lansil,  51  Me.  521;  Flagg  v.  Worcester,  15 
Gray,  601;  Livingston  v.  McDonald,  21  Iowa,  160,  174;  89  Am. 
Dec.  563. 

But  he  cannot,  by  artificial  drains  or  ditches,  collect  the 
waters  of  stagnant  pools,  sag-holes,  basins,  or  ponds  upon  his 
premises,  and  cast  them  in  a  body  upon  the  proprietor  below 
him,  to  his  injury:  Cooley  on  Torts,  580;  Livingston  v.  Mc- 
Donald, 21  Iowa,  160;  89  Am.  Dec.  563;  Butler  v.  Peck,  16 
Ohio  St.  334;  88  Am.  Dec.  452;  Martin  v.  Riddle,  26  Pa.  St. 
415;  Pettiy,tivv.  Village  of  Evansville,  25  Wis.  223,  227;  3  Am. 
Rep.  50. 

The  evidence  shows  but  three  sags  or  basins  upon  the  land 
of  defendant,  the  waters  of  which  overflowed  into  the  ravine. 
Before  the  land  was  cleared  and  cultivated,  and  while  they 
were  filled  with  logs,  brush-wood,  and  bushes,  they  covered 
more  space  and  held  more  water  than  afterwards.  Clearing 
them  out,  and  cultivating  the  land  about  them,  has  filled  and 
dried  them  up  to  a  more  or  less  extent.  But  the  three  to- 
gether are  estimated  by  the  most  of  the  witnesses  not  to  have 
contained  more  than  from  one  to  two  acres  in  their  greatest 
capacity.  The  water  standing  in  them  after  the  overflow  had 
rati  ofl"  would  average  less  than  two  feet  in  depth.  One  of 
these  sags  had  been  cleared,  drained,  and  cultivated  for 
twenty  years  before  the  commencement  of  this  suit,  and  has 
always  been  kept  dry  by  cultivation  and  the  occasional  turn- 
ing of  a  furrow  into  the  ravine.     Crops  have  been  raised  upon 
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it  every  year.  This  is  the  low  place  spoken  of  by  the  witnesses 
as  bein^  opposite  the  log-house  on  complainant's  land. 

We  do  not  think,  under  these  facts,  that  the  complainant 
can  complain  of  the  drainage  of  this  spot  by  the  defendant, 
in  the  natural  and  usual  course  of  husbandry;  and  we  can- 
not find,  from  the  proofs,  that  such  drainage  has  been  of  any 
perceptible  damage  to  the  premises  of  complainant. 

The  other  sags  are  described  as  follows:  A  low  springy  or 
mucky  place,  west  of  the  barn  on  defendant's  land,  being  in 
extent  about  five  or  six  rods  long  and  three  or  four  rods  wide; 
and  the  other,  a  hole  containing  from  one  half  acre  to  an  acre 
of  land,  being  two  and  one-tenth  feet  deep.  It  is  admitted 
that  the  overflow  of  these  basins  naturally  ran  into  the  ra- 
vine. 

From  this  sag  west  of  the  barn  the  ravine  heretofore  men- 
tioned ran  down  to  and  upon  the  lowland  of  complainant. 
The  other  sag  or  hole  was  in  a  lateral  direction  from  this 
main  ravine;  but  a  natural  depression  ran  from  it  into  the 
main  gully,  through  which  its  overflow  was  emptied. 

The  defendant,  at  the  time  of  the  service  of  the  temporary 
injunction  in  this  suit,  was  digging  out  the  ditch  in  the  main 
ravine,  and  tiling  it,  as  he  claims,  so  that  he  could  cover  it 
«nd  cultivate  over  it.  He  had  also,  before  and  about  that 
time,  deepened  the  outlets  or  ravines  from  these  sags  so  as  to 
carry  out  all  the  water  in  them.  And  this  has  been  of  some 
damage  to  complainant's  land,  and,  if  allowed  to  be  persisted 
in,  will  be  a  continuing  damage  indefinitely.  The  evidence 
fihows  more  water  upon  complainant's  land,  and  that  some 
water  remains  there  longer  than  it  did  before  it  received  the 
water  held  in  these  basins.  Though  the  amount  of  damage 
may  not  be  easily  perceived  or  estimated,  the  natural  conse- 
<juence  of  opening  these  sags  and  letting  upon  this  lowland  of 
<;oniplainant  their  waters,  which  otherwise  would  have  been 
retained  upon  defendant's  premises  until  disappearance  from 
evaporation  and  percolation,  is  to  deposit  upon  the  premises 
of  complainant  surface  water  of  defendant  which  complainant 
in  law  is  not  bound  to  receive.  Defendant  cannot,  even  in 
the  interest  of  good  husbandry  upon  his  farm,  thus  transfer 
the  water  of  his  cat-holes  to  the  premises  of  his  neighbor. 

The  law  does  not  authorize  one  farmer,  even  for  the  pur- 
poses of  cultivation  and  tillage  of  his  premises,  to  dry  up  a 
pond  on  his  place  by  depositing  the  waters  thereof  upon  the 
premises  of  another,  thereby  making  such  other  tract  more 
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difficult  to  redeem.  One  has  a  right  to  ditch  and  drain  and 
dispose  of  the  surface  water  upon  his  land  as  he  sees  fit;  but 
he  is  not  authorized  to  injure,  by  so  doing,  the  heritage  of  his 
neighbor.  He  cannot  collect  and  concentrate  such  waters, 
and  pour  them  through  an  artificial  ditch  in  unusual  quanti- 
ties upon  his  adjacent  proprietor:  Kauffman  v.  Griesemer, 
26  Pa.  St.  407;  Barkley  v.  Wilcox,  86  N.  Y.  148;  40  Am. 
Rep.  519;  Noonan  v.  Albany,  79  N.  Y.  470;  35  Am.  Rep.  540; 
Adams  v.  Walker,  34  Conn.  466;  91  Am.  Dec.  742. 

Since  the  complainant  has  undertaken  to  reclaim  his  low- 
land or  swamp,  grass  and  garden  crops  have  been  grown  upon 
it,  and,  although  the  evidence  tends  to  show  that  the  soil  has 
not  the  necessary  constituents  for  growing  good  wheat,  there 
is  no  doubt  but  it  is  capable  of  use  and  cultivation,  which 
capability  will  increase  with  such  use.  He  has  a  plain  and 
equitable  right  to  so  use  it,  and  is  not  required  to  hold  it  as  a 
basin  for  any  more  of  the  surface  water  of  defendant  than 
would  naturally  flow  through  the  ravine,  to  which  flowage  the 
defendant  has  gained  an  easement.  The  waters  not  naturally 
overflowing  from  the  two  sags  must  be  held  there  by  defendant, 
or  disposed  of  in  some  way  not  to  the  injury  of  complainant. 

But  we  think  the  injunction,  as  it  now  stands,  is  too  broad. 

The  decree  of  the  court  below  will  be  so  modified  as  to  per- 
petually enjoin  the  defendant  from  emptying  the  waters  of 
these  two  sags,  other  than  the  natural  overflow,  by  ditches, 
tiled  drains,  or  otherwise,  into  this  ravine  and  upon  the  lands 
of  complainant. 

We  shall  award  no  costs  to  either  party  in  this  court. 

Complainant  will  recover  costs  in  the  court  below. 


Natural  Waterooubsb,  definition  of:  Note  to  Bloodgood  v.  Ayers,  108 
N.  Y.  400;  2  Am.  St.  Rep.  447.  Surface  water  flowing  through  a  ravine 
ordinarily  dry  does  not  constitute  a  watercourse:  Leasard  v.  Strain,  62  Wis. 
112;  ai  Am.  Rep.  715. 

ILaskmbnt.  —  If  two  tracts  adjoin,  the  owner  of  the  upper  tract  has  a 
natural  easement  to  have  the  water  which  falls  upon  his  land  flow  oflF  upon 
the  lower  tract:  Tatel  v.  Bonnefoy,  123  111.  653;  5  Am.  St.  Rep.  570;  Boyn- 
ton  V.  Longley,  19  Nev.  69;  3  Am.  St.  Rep.  781,  and  note  787.  Where  the 
owner  of  a  tract  of  land  makes  one  part  of  it  servient  to  another,  and  then 
conveys  one  of  the  parts,  his  grantee  takes  such  part  benefited  or  burdened 
by  the  easement:  Kelly  v.  Dunning,  43  N.  J.  Eq.  62.  Where  owner  of  two 
adjoining  tracts  constructs  a  water-ditch  across  one  of  the  tracts  for  the  pur- 
pose of  irrigating  the  other,  and  while  the  ditch  is  so  used  conveys  the 
respective  tracts  to  different  purchasers,  the  grautee  of  tJie  tract  for  the  irri- 
gation of  which  the  ditch  was  made  acquires  an  easement  in  the  other  tract 
of  the  right  to  use  and  maintain  such  ditch:  Quinlan  v.  Noble,  76  CaL  250. 
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Mtnning    v.    Detroit,    Lansing,  and    Northern 
Kailroad  Company. 

[64  Michigan,  93.J 

Flkadino  and  Practick.  —  As  Genehal  Proposition,  It  is  Right  op  Jcrt 
TO  Judge  of  StnrFiciENCY  of  the  evidence  introdaced  to  establish  any 
one  or  more  facts  in  the  case  upon  trial;  bat  when  there  is  a  total  defect 
of  evidence  as  to  any  essential  fact,  the  case  should  be  withdrawn  from 
the  consideration  of  the  jury. 

It  is  Duty  of  Trial  Judge,  when  Requested,  befobk  Submission  o» 
Case  to  Jury,  to  decide,  as  a  preliminary  qoostioa  of  law,  whether 
there  is  any  evidence  on  which  the  jury  could  properly  find  a  verdict  for 
the  party  on  whom  the  burden  of  proof  lies,  and  if  there  is  not,  ha 
ought  to  withdraw  the  case  from  the  jury. 

Abssnck  of  Contributory  Negligenoe  is  not  NECEasAKY  to  be  Shown 
beyond  cavil  or  question.  If  the  circumstances  are  such  that  reasonable 
minds  might  draw  different  conclusions  respecting  the  plaintiff's  fault, 
he  is  entitled  to  go  to  the  jury  upon  the  facts,  the  judge  taking  the  caM 
from  the  jury  only  when  it  is  susceptible  of  but  one  just  opinion. 

Railroad  Track  Itself  is  Warning  of  Danger  to  all  who  go  upon  it,  and 
a  person  about  to  cross  is  bound  to  look  and  listen,  if  by  so  doing  he 
can  discover  the  proximity  of  a  moving  train,  and  the  omission  to  do  so 
is  an  omission  of  ordinary  care,  which  will  prevent  his  recovering  for  an 
injury  which  might  have  been  avoided  if  he  had  used  his  faculties  of 
sight  and  hearing.     Such  conduct  is  of  itself  negligence. 

Presumption  of  Law  is,  that  Person  Killed  at  Railroad-cros.sino  did 
Stop  and  look  and  listen,  and  such  presumption  will  prevail  in  the  ab- 
sence  of  direct  testimony  on  the  subject;  but  where  there  is  affirmative, 
direct,  and  creditable  testimony  to  the  contrary,  the  presumption  is  re- 
butted and  displaced. 

Contributory  Negligence  —  Accident  at  Railroad-crossing  Resulting 
in  Deai-h.  —  Testimony  that  the  deceased  was  a  man  possessed  of  ordi- 
nary faculties;  that  he  was  acquainted  with  a  certain  railroad-crossing; 
that  on  a  dark  and  stormy  evening  he  walked  at  a  rapid  pace  towards 
and  upon  the  crossing,  without  checking  his  speed,  or  stopping,  or  look- 
ing, or  listening,  or  taking  any  precaution  whatever  to  ascertain  whether 
a  train  was  about  to  pass;  that  others,  who  were  about  to  cross,  with  no 
better  opportunities  for  observation,  saw  and  heard  the  train;  that  lie 
stepped  upon  the  crossing,  and  was  struck  and  killed  by  the  train,  — 
shows  such  contributory  negligence  on  the  part  of  the  deceased  as  pre- 
vents a  recovery  by  his  administrator,  and  the  trial  judge  should  have 
directed  a  verdict  for  the  defendant. 

Palmer  and  Palmer,  and  H.  J.  Hoyt,  for  the  appellant. 

Andrew  Hanson,  for  the  plaintiflf. 

Champlin,  J.  On  the  thirtieth  day  of  October,  1882,  as 
Phillip  A.  Mynning  was  crossing  a  spur-track  of  the  defend- 
ant, he  was  run  over  by  a  train  of  cars  and  killed.  The  acci- 
dent occurred  while  he  was  walking  along  one  of  the  public 
Btreeta  in  the  city  of  Big  Rapids,  between  six  and  seven  o'clock 
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in  the  evening.  At  this  time  it  was  quite  dark.  A  rain-storm 
was  approaching,  with  considerable  wind  from  the  southwest. 
The  deceased  was  walking  rapidly  east,  and  the  train  was 
backing  from  the  north. 

This  action  is  brought  by  the  administrator  of  deceased 
to  recover  damages  for  the  wrongful  and  negligent  killing  of 
Phillip  A.  Mynning.  After  averring  the  duty  of  the  railroad 
company  in  the  running  and  management  of  its  trains  at  the 
point  in  question,  the  negligence  claimed  is  set  out  in  the  fol- 
lowing language,  namely:  — 

"  Running  said  locomotive  engine,  with  a  train  of  freight- 
curs  attached,  backward,  and  at  a  high  and  dangerous  rate  of 
speed,  in  the  dark,  without  giving  any  signals  by  sounding 
the  whistle  or  ringing  the  bell,  and  without  having  any  light 
at  or  upon  the  rear  end  of  said  train  of  freight-cars  attached 
to  said  locomotive  engine,  or  any  head-light  upon  said  engine, 
to  warn  people  who  were  crossing,  or  about  to  cross,  said  spur 
or  side  track  of  said  defendant  running  over  and  crossing  said 
Baldwin  Street,  of  the  approach  of  said  locomotive  engine, 
with  a  train  of  freight-cars  attached,  and  so  that  the  em- 
ployees of  said  defendant  upon  said  locomotive  engine,  and 
upon  said  train  of  freight-cars  attached,  who  were  operating 
and  managing  said  locomotive  engine  and  the  said  train  of 
freight-cars  attached,  could  see  persons  who  were  crossing,  or 
about  to  cross,  the  said  spur  or  side  track  of  said  defendant 
where  the  same  crosses  said  Baldwin  Street,  by  reason  whereof 
the  said  Phillip  A.  Mynning,  who  was  lawfully  walking  along 
said  Baldwin  Street  at  the  point  where  said  spur  or  side  track 
crosses  the  same,  and  while  he  was  in  the  exercise  of  due  and 
proper  care,  and  without  fault  or  negligence  on  his  part,  was 
struck  and  run  over  by  said  freight-cars  attached  to  said  loco- 
motive engine,  so  willfully,  recklessly,  wrongfully,  and  negli- 
gently run  and  operated  by  said  defendant,  as  aforesaid, 
whereby  and  by  reason  whereof  the  said  Phillip  A.  Mynning 
was  then  and  there,  to  wit,  at  the  city  of  Big  Rapids,  in  said 
county  of  Mecosta,  on  the  day  and  year  aforesaid,  struck  by 
said  freight-cars  attached  to  said  locomotive  engine,  and  in- 
stantly killed." 

The  testimony  introduced  upon  the  trial  respecting  the  de- 
fendant's negligence  was  conflicting,  and  consequently,  upon 
that  point,  was  a  proper  question  for  the  jury  to  determine. 
The  main  question  in  the  case,  however,  turns  upon  whether 
the  deceased  was  himself  in  the  exercise  of  ordinary  care  at 
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the  time  of  the  accident,  and  whether  he  did  not,  by  his  own 
careless  or  negligent  conduct,  or  by  the  neglect  to  exercise  due 
care,  contribute  to  the  injury  complained  of. 

After  the  testimony  on  behalf  of  the  plaintiff  was  closed,  the 
defendant  orally  demurred  to  the  evidence,  and  moved  the 
court  to  direct  the  jury  to  find  a  verdict  for  the  defendant,  on 
the  ground  that  the  plaintiflf's  evidence  established  affirma- 
tively and  conclusively  that  plaintiflf's  intestate  was  wanting 
in  due  care,  and  that  his  own  negligence  contributed  to  his 
death.  The  court  declined  to  hear  argument,  and  overruled 
the  motion.  The  testimony  subsequently  introduced  did  not  in 
any  respect  vary  the  probative  force  of  that  given  upon  this 
point  when  plaintiflf  closed  his  case.  Defendant's  counsel 
again  requested  the  court  to  instruct  the  jury  that,  under  the 
evidence  in  the  case,  the  injured  or  deceased  person  was  guilty 
of  contributory  negligence,  and  their  verdict  must  be  for  the 
defendant. 

The  testimony  is  all  returned  in  the  bill  of  exceptions,  and 
it  is  proper  that  this  question  should  be  considered  first;  for 
if  the  point  is  well  taken,  it  virtually  disposes  of  the  case,  and 
the  other  errors  assigned  become  unimportant. 

Counsel  for  plaintiff  claims  that  it  does  not  lie  within  the 
province  of  the  trial  judge  to  take  the  case  from  the  jury,  but 
that  it  is  the  privilege  and  right  of  the  jury  to  judge  of  the 
sufficiency  of  the  evidence  introduced  to  establish  any  one  or 
more  facts  in  the  case  upon  trial. 

As  a  general  proposition,  this  is  true;  but  when  there  is  a 
total  defect  of  evidence  as  to  any  essential  fact,  the  case 
should  be  withdrawn  from  the  consideration  of  the  jury: 
Conely  v.  McDonald,  40  Mich.  158.  The  motion  made  at  the 
close  of  the  plaintiflf's  proofs  raised  precisely  this  question: 
Whether,  taking  all  the  testimony  introduced  by  plaintiflf  as 
true,  and  all  legitimate  inferences  to  be  drawn  therefrom,  there 
was  any  evidence  tending  to  prove  that  the  deceased  was  in 
the  exercise  of  ordinary  care  at  the  time  of  the  accident;  the 
defendant  claiming  that  it  aflSrraatively  appeared  from  such 
testimony  that  the  negligence  of  the  deceased  contributed  to 
the  accident  which  resulted  in  his  death.  This  raised  a 
question  of  law,  which  it  was  the  duty  of  the  trial  judge  to 
decide. 

If,  at  the  time  the  plaintiflf  closed  his  proofs,  there  was  no 
evidence  upon  a  material  point  in  issue  upon  which  the  plain- 
tiff had  the  burden  of  proof,  or  if  it  aflSrmatively  appeared  by 
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his  own  showing  that  he  had  no  cause  of  action  upon  the  un- 
disputed testimony  introduced  by  him,  the  defendant  was- 
entitled,  at  that  stage  of  the  case,  to  a  direction  from  the  court 
to  the  jury  to  find  a  verdict  for  the  defendant.  Equally  so^ 
under  the  same  circumstances,  was  defendant  entitled  to  such 
direction  after  all  the  evidence  was  introduced.  It  is  the 
duty  of  the  judge,  when  asked  to  do  so,  before  submitting  the 
case  to  the  jury,  as  a  preliminary  question  of  law,  to  decide- 
whether  there  is  any  evidence  on  which  the  jury  could  prop- 
erly find  a  verdict  for  the  party  on  whom  the  onus  of  proof 
lies;  and  if  there  is  not,  he  ought  to  withdraw  it  from  the 
jury:  Carver  v.  Detroit  and  Saline  Plank  Road  Co.,  61  Mich. 
584. 

The  ruling  of  the  court  denying  the  motion,  and  refusing 
the  request  to  charge,  renders  it  necessary  to  examine  fully 
the  testimony  introduced  upon  the  trial,  in  order  to  determine 
whether  error  in  law  was  committed  by  such  ruling. 

The  Muskegon  River  runs  nearly  south  through  the  city  of 
Big  Rapids.  Baldwin  Street  runs  east  and  west,  and  is  con- 
nected on  either  side  of  the  Muskegon  River  by  a  bridge.  A 
mill-race  leading  from  the  river,  north  of  Baldwin  Street^ 
crosses  the  street  about  150  feet  east  from  the  bridge.  The 
spur-track  of  the  defendant  extends,  from  a  point  south,  to 
the  mills  along  the  race,  and  to  the  river  above  the  mills,  and 
at  the  point  where  it  crosses  Baldwin  Street  is  between  the 
race  and  river,  —  about  fifty-five  feet  from  the  race,  and  ninety 
feet  from  the  river. 

On  the  night  of  the  accident,  there  was  a  lamp  at  the  east 
end  of  the  bridge  over  Muskegon  River,  which  was  lighted. 
In  approaching  the  railroad  track  from  the  west,  there  was 
nothing  to  obstruct  the  view  north  of  Baldwin  Street  for  a  dis- 
tance of  about  four  hundred  feet.  The  train  bad  been  made 
up  north  of  Baldwin  Street,  and  consisted  of  box-cars  and 
flat-cars  laden  with  lumber, — eleven  in  all.  The  deceased,  at 
the  time  of  the  accident,  resided  about  one  mile  east  of  the 
city,  but  had  lived  in  the  city,  and  was  familiar  with  the  rail- 
road-crossing at  Baldwin  Street. 

Three  witnesses  were  introduced  by  plaintiff  who  saw  the 
accident.  Two  of  these,  Mr.  Wakeman  and  Mr.  Trafford, 
were  walking  west  on  Baldwin  Street.  When  they  were  upon 
the  bridge  which  spans  the  mill-race,  and  about  fifty-five  feet 
from  the  crossing,  they  saw  the  train  approaching  from  the 
north.     They  testified  that  a  person  with  a  lighted  lantern 
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w:;s  upon  the  rear  car,  swinging  the  light  as  if  signaling.  The 
tr:;in  was  in  rapid  motion,  and  neither  heard  the  sound  of  bell 
or  whistle.  They  both  saw  Mr.  Mynning  approaching  the 
crossing  from  the  west.  Ho  was  then  about  twenty  or  thirty 
feet  from  the  crossing,  walking  rapidly,  bent  a  little  forward, 
iis  was  natural  to  him,  with  his  head  down.  He  did  not  pause, 
or  look  to  the  left  or  right,  but  kept  on,  and  stepped  upon  the 
crossing,  and  was  struck  by  the  rear  car,  and  taken  from  their 
Figlit.  The  opportunity  of  these  witnesses  for  observation  was 
i)idc(l  by  the  lamp  which  shone  from  the  end  of  the  bridge; 
llio  deceased  being  between  them  and  the  light.  They  were 
louking  at  him  from  the  time  they  first  saw  him  until  he  was 
fit  ruck  by  the  train. 

The  other  witness  was  John  McLaughlin.  He  was  walking 
cast  on  Baldwin  Street,  and  saw  Mynning  about  seventy-five 
foct  ahead  of  him,  as  he  was  crossing  the  bridge.  As  he  came 
ofTof  the  bridge,  Mynning  was  twenty-five  to  thirty  feet  from 
him,  and  he  saw  M3'nning  walk  right  in  front  of  the  train, 
and  saw  it  strike  him.  He  saw  the  train  before  it  struck 
^lynning,  and  stopped.  He  testifies  that  Mynning  did  not 
stop  on  approaching  the  crossing;  that  he  was  looking  at  him, 
and  did  not  see  him  look  either  way,  but  he  walked  pretty 
fast. 

Thomas  P.  Mortenson  did  not  see  the  accident,  but  was  ap- 
proaching the  crossing  on  Baldwin  Street,  going  east,  when 
the  train  passed.  He  had  a  horse  and  buggy.  When  he 
came  to  the  end  of  the  bridge,  his  horse  stopped,  and  he 
looked  up,  and  saw  the  train  crossing  Baldwin  Street.  He 
saw  a  light  upon  the  train,  but  thinks  it  was  upon  top  of  the 
middle  car  in  the  train.     He  did  not  see  the  deceased. 

William  Poison  met  Mynning  between  the  bridge  and  the 
crossing.  Ho  says  he  spoke  to  Mynning,  who  was  walking 
rapidly  east;  that  he  (witness)  walked  on  west;  and  when  he 
got  close  to  the  bridge,  he  heard  a  noise,  and  looked  around, 
and  saw  the  train  passing  Baldwin  Street.  He  heard  the 
I)uffing  of  the  engine,  and  saw  some  kind  of  show-lights  from 
the  smoke-stack,  and  he  gave  it  as  his  opinion  that  if  he  had 
been  within  five  or  ten  feet  from  the  railroad  track,  he  could 
rot  have  seen  the  train  coming,  or  the  light  either,  on  account 
of  tlic  darkness,  although  he  did  not  think  it  was  too  dark  to 
have  seen  the  light.  On  cross-examination,  this  witness  tes- 
tified that  when  he  met  Mynning,  he  was  close  to  the  railroad 
track,  and  about  forty  feet  from  the  bridge;  that  he  (witness) 
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wont  on  towards  the  bridge,  and  was  within  ten  or  fifteen  feet 
of  it  when  he  heard  the  train. 

The  testimony  tended  to  show  that  Mynning  was  possessed 
of  all  his  faculties;  and  there  was  no  testimony  given  or  claim 
made  that  he  was  not  in  full  possession  of  the  faculties  of  see- 
ing and  hearing.  Neither  of  the  above-named  witnesses  heard 
any  sound  of  a  whistle  or  the  bell,  and  all  concurred  in  the 
opinion  that  the  train  was  moving  across  Baldwin  Street  at  a 
high  rate  of  speed. 

I  have  given  above  substantially  all  the  testimony  tending 
to  prove  that  the  deceased  was  in  the  exercise  of  ordinary 
care.  It  shows  conclusively,  and  without  contradiction,  —  1. 
That  the  deceased  was  a  man  possessed  of  the  ordinary  facul- 
ties; 2.  That  he  was  acquainted  with  the  railroad-crossing  at 
Baldwin  Street;  3.  That,  on  a  dark  and  stormy  evening,  he 
walked  at  a  rapid  pace  towards  and  upon  the  railroad  track 
crossing  Baldwin  Street,  without  checking  his  speed,  or  stop- 
ping, or  looking,  or  listening,  or  taking  any  precaution  what- 
ever to  ascertain  whether  a  train  was  about  to  pass;  4.  That 
others,  who  were  about  to  cross,  whose  opportunities  for  ob- 
servation were  no  better  than  those  of  deceased,  saw  and  heard 
the  train;  5.  That  he  stepped  upon  the  crossing,  and  was 
struck  by  the  train,  which  ran  over  and  killed  him. 

The  rule  with  reference  to  contributory  negligence  was  laid 
down  by  this  court  in  the  case  of  Teipel  v.  Hilsendegen,  44 
Mich.  462,  where  it  was  said  that  "the  absence  of  contribu- 
tory negligence  is  not  necessary  to  be  shown  beyond  cavil 
or  question.  If  the  circumstances  are  such  that  reasonable 
minds  might  draw  different  conclusions  respecting  the  plain- 
tiff's fault,  he  is  entitled  to  go  to  the  jury  upon  the  facts.  The 
judge  takes  the  case  from  the  jury  only  when  it  is  susceptible 
of  but  one  just  opinion." 

The  jury  having  passed  upon  the  conflicting  testimony  with 
reference  to  the  defendant's  negligence  in  not  giving  warning 
by  the  sounding  of  the  -whistle  or  the  ringing  of  the  bell,  and 
of  the  neglect,  as  alleged,  to  have  a  light  upon  the  rear  end  of 
the  train,  by  their  verdict  in  plaintiff's  favor,  the  negligence 
of  the  defendant  in  those  respects  must  be  considered  as  es- 
tablished; and  we  have  the  case  of  the  deceased  approaching 
the  railroad-crossing  upon  a  dark  and  stormy  night,  without 
any  other  warning  of  danger  than  that  afforded  by  the  track 
itself,  the  existence  of  which  he  knew,  and  that  it  was  used 
almost  daily  in  passing  engines  and  cars  over  it.     Had  hb 
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taken  the  ordinary  precaution  upon  approaching  a  railroad- 
croBsing  of  looking  or  listening,  in  order  to  ascertain  if  the 
train  was  approaching,  before  stepping  upon  the  track,  it  is 
evident,  from  the  testimony  of  the  witnesses  who  witnessed 
the  catastrophe,  that  he  would  have  seen  or  heard  it.  The 
testimony  precludes  the  fact,  or  any  inference  to  be  drawn 
from  the  facts,  that  the  deceased  exercised  any  or  the  re- 
motest degree  of  caution  on  that  occasion.  He  passed  along 
hurriedly,  as  if  there  was  no  railroad-crossing  there.  From 
the  testimony,  it  is  plain  to  me  that  the  case  is  susceptible  of 
but  one  just  opinion  upon  his  want  of  ordinary  care.  Ordi- 
nary care  would  have  required  him  to  at  least  look  up  and 
down  the  track  before  crossing;  and  if  the  night  was  so  dark 
as  to  make  it  diflBcult  to  distinguish  a  train  approaching,  then 
ordinary  care  would  have  called  upon  him  to  resort  to  his 
sense  of  hearing,  and  to  pause,  if  need  be,  and  listen,  before 
entering  upon  the  place  of  danger. 

As  was  said  when  this  case  was  here  before  (59  Mich.  260): 
"  The  track  itself  is  a  warning  of  danger  to  those  who  go  upon 
it,  and  persons  about  to  cross  a  railroad  track  are  bound  to 
recognize  the  danger,  and  make  use  of  the  sense  of  hearing  as 
well  as  of  sight;  and  if  either  cannot  be  rendered  available, 
the  obligation  to  use  the  other  is  the  stronger  to  ascertain,  be- 
fore attempting  to  cross  it,  whether  a  train  is  in  dangerous 
proximity;  and  if  they  neglect  to  do  this,  but  venture  blindly 
or  carelessly  upon  the  track,  without  any  effort  to  ascertain 
whether  a  train  is  approaching,  it  must  be  at  their  own  risk. 
Such  conduct  is  of  itself  negligence." 

In  the  former  trial,  it  was  not  clear  that  the  party  did 
not  look  and  listen,  and  we  thought  that,  under  the  testimony 
there  given,  the  case  was  properly  submitted  to  the  jury  upon 
that  point.  Upon  this  trial  it  clearly  appears  that  he  did  not 
look,  nor  is  there  any  evidence  which  would  justify  the  infer- 
ence that  he  listened,  for  the  approach  of  the  train. 

In  the  case  of  McWilliams  v.  Detroit'  Central  Mills  Co.,  31 
Mich.  274,  it  was  said  that  a  passenger  along  the  sidewalk  of 
a  public  street  has  a  right  to  expect  some  warning  before  any 
sudden  backing  of  cars  after  standing  still,  and  there  should 
be  very  plain  proof  of  negligence  to  bind  him  under  such  cir- 
cumstances. But  in  that  case  the  track  was  a  private  one,  and 
it  was  pointed  out  that  it  stood  on  a  different  footing  than  an 
ordinary  track.  In  that  case,  the  plaintiff's  intestate  was 
Btruck  with  the  cars  and  killed,  while  crossing  a  public  street, 
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by  the  cars  being  backed  up  suddenly  after  standing  still.  Na 
one  saw  the  accident,  and  it  was  not  known  for  more  than  an 
hour  after  it  happened. 

The  presumption  of  law  is,  that  the  person  killed  at  a  cross- 
ing did  stop,  and  look,  and  listen,  and  will  prevail  in  the  ab- 
sence of  direct  testimony  on  the  subject.  But  where  there  is 
aflBrmative,  direct,  and  creditable  testimony  that  the  person 
injured  went  upon  the  track  without  stopping  to  look  and 
listen,  the  presumption  is  rebutted  and  displaced:  Pennsyl- 
vania R.  R.  Co.  V.  Weber,  76  Pa.  St.  168;  18  Am.  Rep.  407; 
Reading  &  C.  R.  R.  Co.  v.  Ritchie,  102  Pa.  St.  425;  Powell  v. 
Missouri  Pac.  Ry  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  467;  Haas 
V.  Grand  Rapids  &  I.  R.  R.  Co.,  47  Mich.  401. 

Such  is  the  testimony  in  this  case,  and  there  is  none  to  the 
contrary.  The  showing  of  contributory  negligence  is  much 
stronger  than  in  Pzolla  v.  Mich.  Cent.  R.  R.  Co.,  54  Mich.  273; 
and  we  held  in  that  case  that  the  plaintiff  was  not  entitled 
to  recover  because  of  such  contributory  negligence,  and  we 
affirmed  the  ruling  of  the  court  below  in  taking  the  case  from 
the  jury.  See  also  Potter  v.  Flint  &  P.  M.  R.  R.  Co.,  62  Id. 
22. 

Our  conclusion  is,  from  the  whole  testimony  bearing  upon 
the  question  of  contributory  negligence,  that  it  affirmatively 
appears  that  the  negligence  of  the  deceased  directly  contrib- 
uted to  the  accident  which  resulted  in  his  death,  and  for  that 
reason  the  circuit  judge  should  have  directed  a  verdict  for  the 
defendant. 

We  are  referred  to  the  case  of  Beisiegel  v.  N.  Y.  Cent.  R.  R. 
Co.,  34  N.  Y.  622,  90  Am.  Dec.  741,  as  holding  that  a  foot-pas- 
senger on  a  public  crossing  has  a  right  to  expect  some  warning 
upon  approaching  the  railroad  track.  In  that  case  the  plain- 
tiff was  nonsuited  in  the  trial  court  on  the  ground  of  contrib- 
utory negligence.  There  was  evidence  which  tended  to  show 
that  the  engine  was  running  at  a  high  rate  of  speed  across  a 
thoroughfare  in  a  city,  without  ringing  the  bell  or  sounding 
the  whistle,  and  that  plaintiff  both  looked  and  listened  before 
attempting  to  cross.  The  nonsuit  was  set  aside  on  the  ground 
of  the  defendant's  negligence,  and  that  plaintiflF  was  himself 
free  from  negligence.  Another  trial  was  had,  and  the  case 
came  before  the  court  of  appeals  again,  and  is  reported  in  40 
N.  Y.  9,  when  the  court  was  divided  upon  the  question  as  to 
plaintiflF's  contributory  negligence.  James,  J.,  said:  "The 
plaintifT  knew  that  trains  were  often  passing  at  this  crossing. 
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It  was  his  duty,  therefore,  before  starting  to  cross  the  track 
from  his  place  of  conceahnent,  to  have  ascertained  whether  an 
approaching  train  or  engine  was  coming,  and  within  fifteen 
feet  of  the  place  where  he  stood.  One  step  in  advance,  which 
would  have  been  perfectly  safe,  and  a  look  east,  would  have 
ehown  him  the  danger;  and  his  omission  of  this  easy,  simple 
precaution,  demanded  of  all  persons  before  entering  upon  a 
railroad-crossing,  was  gross  negligence  contributing  to  the  in- 
jury, and  bars  all  right  of  action  against  the  defendant,  even 
though  its  agents  or  servants  were  also  negligent." 

But  in  Grippen  v.  New  York  Cent.  R.  R.  Co.,  40  N.  Y.  34,  it 
was  held  that  if  the  injured  party,  by  looking  up  the  track  in 
the  direction  of  the  approaching  train,  could  have  seen  it  in 
time  to  avoid  the  injury,  his  omission  to  do  so  was  negligence, 
and  the  refusal  of  the  court  thus  to  instruct  the  jury  was  error. 
This  case,  in  some  of  its  facts,  was  similar  to  the  case  at  bar. 
The  accident  happened  upon  a  stormy,  snowing  night.  The 
defendant's  servants  were  engaged  in  depositing  cars  to  be  un- 
loaded, and  in  picking  up  empty  freight-cars,  and  were  moving 
a  train  of  six  cars  backwards  along  the  railroad  track,  called 
the  South  Branch.  The  plaintiff  was  familiar  with  the  cross- 
ing, and  drove  a  horse  and  cutter  across  the  railroad  track 
without  stopping  to  look  or  listen.  Woodruff,  J.,  said:  "These 
same  considerations,  applicable  to  the  conduct  of  the  railroad 
company  or  its  agents,  are  alike  applicable  to  the  conduct  of 
persons  who  are  liable  to  be  injured.  All  the  circumstances 
which  render  it  more  than  usually  diflBcult  for  them  to  see  or 
avoid  a  train  are  so  many  reasons  why  they  should  be  more 
vigilant  and  cautious  on  their  part,  and,  instead  of  forming  an 
excuse  for  omitting  to  use  greater  caution,  impose  it  upon 
them  with  greater  strictness." 

And  see,  upon  this  point,  Harty  v.  Central  R.  R.  Co.,  42 
N.  Y.  468;  Gorton  v.  Erie  R'y  Co.,  45  Id.  660;  McGralh  v.  New 
York  Cent.  iSc  H.  R.  R.  R.  Co.,  59  Id.  468;  17  Am.  Rep.  359. 

In  the  case  last  above  cited,  Mr.  Justice  Andrews  said:  "In 
respect  to  a  person  traveling  in  a  highway  which  is  crossed  by 
a  railway,  it  has  been  settled,  by  a  series  of  adjudications  in 
this  state,  that  he  is  bound,  on  approaching  a  crossing,  to  look 
and  listen,  if  by  so  doing  he  can  discover  the  proximity  of  a 
moving  train,  and  that  the  omission  to  do  so  is  an  omission  of 
ordinary  care,  which  will  prevent  his  recovering  for  an  injury 
which  might  have  been  avoided  if  he  had  used  his  faculties  of 
eight  and  hearing." 
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And  again:  "  His  duty  to  keep-his  faculties  alert,  and  look 
and  listen,  does  not  at  all  depend  upon  the  fact  whether  the 
railroad  company  does  or  does  not  perform  its  duty  in  giving 
the  statutory  signals." 

The  decisions  in  New  York  are  in  accord  with  those  in  this 
state,  and  is  the  established  doctrine  of  all  courts  where  the 
principles  of  comparative  negligence  do  not  obtain. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


Negligence,  Contributory,  when  a  question  of  fact  for  the  jury,  and 
when  a  question  of  law  for  the  court:  Note  to  City  R'y  Co.  v.  Lee,  7  Am.  St. 
Rep.  802.  Where  there  is  no  dispute  as  to  facts,  the  question  is  purely  one 
of  law:  Roth  v.  Buffalo  etc.  R.  R.  Co.,  34  N.  Y.  548;  90  Am.  Dec.  736;  but 
where  the  testimony  is  conflicting,  the  jury  must  decide  under  the  instruc- 
tions of  the  court:  Roth  v.  Buffalo  etc.  R.  R.  Co.,  34  N.  Y.  548;  90  Am.  Dec. 
736;  Niclioh  v.  Sixth  Avenue  R.  R.  Co.,  38  N.  Y.  131;  97  Am.  Dec.  780;  Pet- 
tingill  v.  Porter,  8  Allen,  1;  85  Am.  Dec.  671;  IndianapoUa  etc.  R'y  Co.  v.  Wat' 
son,  114  Ind.  20;  5  Am.  St.  Rep.  578,  and  note;  Olaacock  v.  Central  etc.  R'y 
Co.,  73  Cal.  137. 

Court  must  Expound  the  Law,  and  the  Jury  decide  the  facts:  McCarry 
V.  Kinf),  3  Humph.  267;  39  Am.  Dec.  165;  Beaman  v.  Russell,  20  Vt.  205;  49 
Am.  Dec.  775;  Gray  v.  Allen,  14  Ohio,  58;  45  Am.  Dec.  523;  Kesten  v.  ffil- 
derbrand,  9  B.  Mon.  72;  48  Am.  Dec.  416.  Where  a  scroll  affixed  to  a  bond 
is  questioned  as  not  being  a  seal,  it  is  a  question  for  the  court;  but  whether 
there  was  a  scroll  or  not,  and  who  placed  it  there,  are  questions  for  the  jury: 
Baird  v.  Reynolds,  99  N.  C.  469.  The  jury  are  the  judges  of  the  sufficiency 
and  weight  of  evidence,  and  of  the  credibility  of  witnesses,  but  when  plain- 
tiff makes  out  an  uncontradicted  case,  jury  have  no  right  to  disregard  the 
evidence:  Levy  v.  Cox,  22  Fla.  546.  The  jury  are  the  sole  judges  of  credibil- 
ity of  >ritnesses  and  the  weight  of  the  testimony:  Glover  v.  State,  22  Id.  493. 
General  rule  is,  that  court  must  construe  written  instruments  and  contracts; 
but  where  an  instrument  between  one  of  the  parties  to  the  suit  and  a  third 
party  is  collaterally  in  evidence,  the  eflect  of  which  depends  not  merely  upon 
its  construction,  but  upon  extrinsic  facts  and  circumstances,  the  inferences 
to  be  drawn  are  facta  for  the  jury,  not  of  law:  Rosewater  v.  Hoffman,  24  Neb. 
222. 

Ordinary  Prudence  is  Required  ov  Traveler  about  to  cross  railroad 
track:  O'Connor  v.  Missouri  P.  R'yCo.,  94  Mo.  150;  4  Am.  St.  Rep.  364,  and  note 
368.  As  to  what  is  negligence  in  one  crossing  a  track,  see  notes  to  97  Am.  Dec. 
100;  100  Id.  781;  Moehers  v.  Herrmann,  108  N.  Y.  349;  2  Am.  St.  Rep. 
440,  and  note  443.  The  duty  imposed  upon  one  at  the  crossing  of  a  highway 
by  a  railway  to  look  both  ways  does  not,  as  a  matter  of  law,  attach  to  one  about 
to  cross  a  city  street:  Moebus  v.  Herrmann,  108  N.  Y.  349;  2  Am.  St.  Rep.  440. 
Where  intestate,  with  his  carriage-top  up,  approached  defendant's  railway- 
crossing,  slowing  his  horse  to  a  walk,  when  near  it,  at  a  point  where  track 
was  straight,  at  twenty-five  yards  from  it,  and  up  to  it,  he  had  a  view  of  it 
for  miles,  but  until  his  horse  was  on  the  track  he  did  not  look  out  for  tlio 
train,  and  then  attemjjted  to  hurry  his  horse  across,  in  front  of  the  train,  he 
was  guilty  of  contributory  negligence:  New  York  etc.  R'y  Co.  v.  KelUivis 
Ad/n'r.  S3  Va.  851.  Where  a  team  drawing  a  loaded  wagon  was  seen  by  en- 
gineer of  an  approaching  train  to  be  coming  on  an  up-grade  toward  a  public 
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crossing  at  a  point  where  trains  could  not  be  seen  more  than  nine  hundred 
feet,  the  engineer  signaled,  etc.,  and  the  driver,  familiar  with  the  crossing,  was 
lying  asleep  upon  the  wagon,  but  not  visible  to  engineer,  who  supposed  him 
walking  behind,  and  the  team  not  halting,  engineer  tried  to  stop  train,  but  with- 
out avail,  facts  did  not  make  case  of  negligence  of  railway,  or  of  willful  injury: 
Indiana  etc  R.  R.  Co.  v.  Wheeler,  115  Ind.  253.  The  duty  of  one  about  to  cross 
a  railroad-crossing  requires  him  to  look  and  listen  for  an  approaching  train, 
and  greater  care  is  required  where  view  of  track  is  partially  obstructed:  At- 
diiaon  etc.  R.  R.  Co.  v.  Townaend,  39  Kan.  115.  A  person  of  mature  age,  in  full 
possession  of  his  faculties,  while  driving  along  a  public  road  approaching  a 
railroad-crossing,  from  which  road  a  clear  view  of  track  could  be  had  for  a 
considerable  distance,  is  guilty  of  contributory  negligence  in  driving  across 
without  first  looking  for  approaching  trains,  and  under  such  circumstances 
railroad  company  is  not  liable,  although  engineer  failed  to  give  the  proper 
signals:  Olawock  v.  Central  etc.  R'y  Co.,  73  Cal.  137.  If  one  who  is  injured 
by  a  passing  train  while  upon  a  railroad  track  went  upon  it  under  such  cir- 
cumstances as  to  render  him  guilty  of  negligence,  the  railroad  company  will 
not  be  liable  for  failure  of  its  servants  who  are  operating  the  train,  to  discover 
his  position  in  time  to  avoid  the  injury:  Galveston  etc.  R.  R.  Co.  v.  Ryon,  70 
Tex.  56. 
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Promissort  Note,  What  la  not  —  Contracts.  —  Insteumknt  nc  Writiho, 
WHEREBT  Onk  Partt  Aqrees  to  pay  a  certain  sum  of  money  on  or 
before  a  given  date  to  another  party,  upon  the  completion  by  the  latter 
of  certain  work  agreed  to  be  performed  for  the  former,  is  not  a  promis- 
sory note,  and  no  recovery  can  be  had  upon  the  instrnment  without 
proof  of  performance  of  the  work  named  therein. 

Milo  D.  Campbell,  for  the  appellants. 

Frank  L.  Skeehj  for  the  plaintiff. 

Morse,  J.     Chandler  sued  the  Careys   in  justice's  court 
He  declared  orally  in  assumpsit  upon  the  following  instru- 
ment as  a  promissory  note:  — 
"$119.00. 

"  For  value  received,  we  jointly  or  severally  promise  to  pay 
Alonzo  Heath,  or  bearer,  one  hundred  nineteen  dollars,  on  or 
before  the  first  day  of  October  next,  upon  completion  of  the 
work  to  be  done  by  said  Heath  on  a  dwelling-house  to  be 

built  by  him  for  said  first  parties. 

"Abbey  J.  Carey. 

"  February  7,  1884.  D.  W.  Carey." 

The  defendants  pleaded  the  general  issue,  and  gave  notioe 

of  set-off  and  recoupment. 
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Upon  the  trial  in  that  court,  the  plaintiff  testified  that  he 
owned  the  note,  and  purchased  it  before  due,  and  paid  value 
for  it,  and  offered  the  instrument  in  evidence. 

The  defendants  undertook  to  show  a  conversation  with 
Heath,  the  payee  named  in  the  note,  but  were  not  permitted 
to  do  so. 

No  further  evidence  was  offered  or  introduced  by  either 
party,  and  the  justice  rendered  judgment  for  the  plaintiff  for 
the  sum  of  $123.16,  and  costs. 

The  plaintiffs  in  error  then  sued  out  a  writ  of  certiorari  to 
the  circuit  court,  which  court  aflfirmed  the  judgment  of  the 
justice.     The  case  is  brought  here  upon  writ  of  error. 

The  judgment  should  be  reversed. 

The  instrument  sued  upon  is  not  a  promissory  note,  but  a 
simple  contract  to  pay  a  certain  sum  of  money  when  certain 
work  is  performed  by  Heath:  Brooks  v.  Hargreaves,  21  Mich. 
254.  There  was  no  evidence  that  Heath  had  done  the  work 
named  in  the  agreement,  and  therefore  no  liability  was  shown 
upon  the  part  of  the  Careys  to  pay  the  sum  specified  in  the 
contract. 

The  judgment  of  the  circuit  and  justice's  courts  must  be 
reversed,  and  judgment  entered  here  for  the  plaintiffs  in 
error  for  the  costs  of  all  the  courts. 


Promissory  Note.  —  Essential  qualities  of  a  note:  Cook  v.  SaUerleey  6 
Cow.  108;  IG  Am.  Dec.  432,  and  note  to  U  Id.  421-427. 

Promissory  Note —  What  is:  Lowe  v.  Bliss,  24  111.  168;  76  Am.  Dec.  742; 
Read  v.  McNulty,  12  Rich.  44.');  78  Am.  Dec.  467;  Caplea  v.  Branham,  20 
Mo.  244;  64  Am.  Dec.  183;  Fralkk  v.  Norton,  2  Mich.  130;  55  Am.  Dec.  56; 
Pool  V.  McCrary,  1  Ga.  319;  44  Am.  Dec.  655. 

What  is  not:  Patterson  v.  Poindexter,  6  Watts  &,  S.  227;  40  Am.  Dec.  554; 
Wojclen  V.  Dodge,  4  Denio,  159;  47  Am.  Dec.  247;  Kelley  v.  Hemmingway,  13 
111.  604;  56  Am.  Dec.  474.  An  instrument  in  the  form  of  an  ordinary  prom- 
issory note  containing  also  promise  "to  pay  an  additional  sum  of  ten  per 
cent  as  attorney's  fee,"  etc.,  is  not  a  promissory  note:  First  National  Bank  v. 
Oay,  73  Mo.  33;  21  Am.  Rep.  430.  An  instrument  in  these  words:  "Grass 
Valley,  July  8,  1882.  $1,000.  Tliree  years  from  date,  I  premise  to  pay  to 
D.  S.,  for  value  received,  in  United  States  gold  coin,  at  rate  of  ten  per  cent 
per  annual,"  and  signed  by  makers,  is  a  good  promissory  note:  Strickland  v. 
Holbrooke,  75  CaL  268.  A  written  instrument  in  form  of  promissory  note, 
but  under  seal,  ia  not  a  promissory  note:  Muae  v.  DaiUdtr,  85  Ala.  360. 
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Cook  v.  Clinton. 

[M  MiCHIOAM,  809.  J 

ADVKRsa  Possession  —  Co-tbkact.  —  Where  occupant  of  land  onder  tax 
titles  becomes  entitled  to  a  part  of  the  land  by  a  conveyance  of  the  origi- 
nal  title  to  such  part  by  an  heir,  a  presumption  arises  that  he  is  a  ten* 
ant  in  common  with  the  other  owners  of  the  original  title,  and  that  he 
ceases  to  be  an  adverse  holder  thereafter;  but  such  presumption  may  be 
overcome  by  evidence  that  the  original  possession  was  continual  with 
the  intention  to  exclude  the  other  owners  from  any  right  or  interest  in 
the  land,  and  the  question  may  be  properly  submitted  to  the  jury. 

Adverse  Possession.  —  All  adverse  possession  must  be  open,  notorious, 
continuous,  exclusive,  visible,  and  distinct,  as  well  as  adverse.  There 
must  bo  an  actual  occupancy,  as  distinguished  from  a  constructive  poe« 
session,  of  a  part  or  the  whole  of  the  property  claimed. 

Pleading  and  Practice.  —  Error  cannot  be  Assigned  by  PLAiwriFr  on 
account  of  the  withdrawal  by  the  defendant  of  special  questions  submit* 
ted  to  the  jury,  where  such  withdrawal  could  work  no  prejudice  to  the 
plaintiff. 

Ejectment. 

Norria  and  Uhl,  for  the  appellant. 

Taggart  and  Denison,  for  the  defendant. 

Sherwood,  J.  This  case  was  an  action  of  ejectment  to  re- 
cover the  undivided  seven-eighths  part  of  forty  acres  of  land 
lying  in  the  county  of  Kent. 

The  defendant  claimed  by  adverse  possession  under  tax 
titles,  and  one  eighth  under  the  original  title. 

The  cause  was  tried  in  the  Kent  circuit,  before  Judge  Mont- 
gomery, by  jury,  and  the  defendant  prevailed.  The  plaintiff 
brings  error.  Ten  errors  are  assigned;  two  only  relate  to  the 
admission  of  testimony.  One  of  these  was  to  the  introduction 
in  evidence  of  the  deed  from  Jacob  W.  Winsor  to  John  French, 
dated  June  1,  1868,  and  the  other  was  to  the  admission  of  the 
record  of  the  patent  from  the  state  of  Michigan  to  Nathaniel 
Newberry.  There  was  no  error  in  admitting  these  convey- 
ances, and  those  assignments  were  abandoned  on  the  hearing. 

Nathaniel  Newberry  bought  of  the  state,  about  the  year 
1847,  the  land  in  question,  and  received  a  patent  therefor. 
He  died  in  1849,  leaving  eight  children,  one  of  whom  (Phoebe 
Jane)  was  a  minor. 

One  of  the  children,  named  Nathaniel  Newberry,  Jr.,  on 
the  first  day  of  January,  1851,  mortgaged  the  land  in  ques- 
tion, with  other  parcels,  to  the  plaintiff;  and  on  June  16, 
1851,  the  widow  and  other  children,  except  the  minor,  quit- 
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claimed  their  interest  in  tne  mortgaged  premises  to  Naflianiel 
Newberry,  Jr.,  who  died  in  January,  1853,  leaving  one  child, 
a  daughter. 

The  sale  under  the  mortgage  foreclosure  occurred  on  the 
twenty-second  day  of  April,  1853,  and  is  the  only  source  of 
plaintiflf's  title,  the  property  never  having  been  redeemed  from 
the  sale. 

The  daughter  of  Nathaniel  Newberry,  Jr.,  married  Francis 
M.  Bissell. 

There  is  no  question  of  the  right  and  title  of  the  defendant 
to  the  one  eighth  of  the  property. 

The  property  in  question  was  sold  for  the  taxes  of  1853  to 
J.  W.  Winsor,  and  deeded.  J.  W.  Winsor  sold  the  same  to 
George  W.  Hooker,  and  deeded  it  October  2,  1858.  Hooker 
sold  and  conveyed  the  property  to  Jacob  W.  Winsor  on  the 
twenty-eighth  day  of  February,  1859.  The  land  was  again 
sold  by  the  auditor-general  to  Zenas  G.  Winsor  for  taxes  of 
1857,  and  deeded  January  12,  1860. 

Jacob  W.  Winsor  and  Zenas  G.  Winsor  quitclaimed  the 
property  to  Jackson  French  on  the  eighteenth  day  of  October, 
1860.  French  and  wife  quitclaimed  the  premises  to  Asa  B. 
Gilbert,  John  J.  Lacey,  and  V.  M.  Hamilton^  on  the  twelfth 
day  of  March,  1861.  Asa  Gilbert  died  previous  to  February, 
1866,  and  Mary  E.  Van  Valkenburg  was  his  widow. 

February  28,  1866,  John  J.  Lacey  and  wife  and  Mary  E. 
Van  Valkenburg  quitclaimed  the  property  to  Charlotte  French. 
Jacob  W.  Winsor  quitclaimed  the  premises  on  the  first  day  of 
June,  1868,  to  John  French,  and  John  French  and  Charlotte 
French,  his  wife,  conveyed  the  same  to  Matilda  Clinton,  on 
the  twenty-fourth  day  of  June,  1870.  Matilda  Clinton  died, 
leaving  Frank  Clinton,  the  defendant,  her  only  surviving  child, 
in  possession  of  the  property. 

Phoebe  Jane,  on  July  11,  1868,  long  after  she  had  become 
of  age,  and  had  married  a  Mr.  Sherman,  conveyed  her  indi- 
vidual one  eighth  of  the  lands  in  controversy  to  Mary  A.  Bis- 
sell; and  Mary  A.  Bissell,  September  2,  1868,  conveyed  the 
same  to  Francis  M.  Bissell;  and  Francis  M.  Bissell  quitclaimed 
the  said  land  to  Matilda  Clinton,  subject  to  tax  titles,  Novem- 
ber 4,  1872,  and  before  Matilda  died. 

The  foregoing  conveyances,  ending  with  Matilda  Clinton, 
and  all  of  which  were  duly  recorded,  show  the  chain  of  paper 
title  under  which  the  defendant  and  his  grantors  took  posses- 
sion of  the  property,  and  have  continued  the  same,  and  under 
Am.  St.  Rep.,  Vol.  VIII.  —  52 
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xehich  and  his  tax  titles  he  claims  to  be  entitled  to  the  prop- 
erty in  suit. 

In  considering  the  question  of  possession  under  defendant's 
titles,  and  whether  or  not  it  was  adverse,  their  validity  is  of 
no  particular  consequence. 

The  defendant  claimed  continuous  adverse  possession  of 
the  property  in  himself  and  his  grantors  from  the  date  of  the 
deed  to  J.  W.  Winsor,  in  1853,  down  to  the  time  of  the  com- 
mencement of  this  suit,  in  1884,  and  gave  testimony  tending 
to  show  such  possession.  The  possession  thus  claimed,  and 
its  character,  was  controverted  by  the  testimony  offered  by 
the  plaintiff.  A  part  of  the  plaintiff's  testimony  upon  this 
subject  was  the  deeds  from  Phoebe  Jane  to  Mary  A  Bissell, 
and  from  Mary  A.  Bissell  to  Francis  M.  Bissell,  and  from 
Francis  M.  Bissell  to  Matilda  Clinton.  It  was  claimed  by 
the  plaintiff  that  Mrs.  Clinton's  purchase  of  the  Bissell  title 
constituted  her  a  tenant  in  common  of  the  property,  it  con- 
veying to  her  the  original  title  to  one  eighth  of  the  property, 
and  that  she  could  not  be  an  adverse  holder  thereafter. 

The  circuit  judge,  in  his  charge,  held  that  prima  facie  this 
%vas  true,  but  that  the  prima  facie  case  upon  this  point  might 
he  overcome  by  evidence  that  the  possession  Mrs.  Clinton  then 
had  she  continued  under  the  claim  of  an  exclusive  right,  and 
with  the  intention  to  exclude  the  plaintiff  from  any  right  or 
interest  therein;  that  such  possession,  even  though  against  a 
co-tenant  or  tenant  in  common,  was  adverse,  and,  upon  the 
evidence,  submitted  this  question,  with  the  other  facts  in  the 
case,  to  the  jury;  and  to  this  portion  of  the  charge  counsel  for 
plaintiff  excepted. 

We  see  no  error  in  this  charge.  The  plaintiff  knew  of  the 
bostile  character  of  Mrs.  Clinton's  possession.  There  may  be 
Borae  question,  where  the  party  does  not  go  into  possession 
under  the  conveyance  which  creates  the  co-tenancy,  whether 
euch  conveyance  should  be  presumed  to  destroy  an  adverse 
holding  then  existing.  Be  this  as  it  may,  certainly  the  charge 
was  within  the  previous  decisions  of  this  court:  Dubois  v. 
^ampau,  28  Mich.  304;  Campau  v.  Dubois,  39  Id.  274;  Sands 
V.  Davis,  40  Id.  14;  Cam,pau  v,  Campau,  44  Id.  31;  Knowles 
V.  Drown,  69  Iowa,  11. 

The  court  charged  the  jury:  "The  defense  is,  that  this  title 
of  the  plaintiff  has  been  wholly  divested  by  the  adverse  pos- 
Bcssion,  continued  for  the  statutory  period.  All  adverse  pos- 
eession  must  be  open,  notorious,  continuous,  exclusive,  visible. 
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and  distinct,  as  well  as  adverse.  Now,  what  is  meant  by  this 
is,  that  there  must  be  an  actual  occupancy,  as  distinguished 
from  a  constructive  possession,  of  the  property;  that  is,  some 
one  must  be  in  actual  possession  of  the  property.  Not  neces- 
sarily living  upon  the  property;  if  the  property  is  inclosed  and 
cultivated,  this  would  be  a  sufficient  actual  occupancy;  and  if 
crops  were  continually  growing  upon  the  premises,  this  would 
be  a  visible  occupancy;  and  even  though  in  the  interim  be- 
tween the  harvesting  of  a  crop  and  the  recropping  of  the  land 
the  succeeding  spring  no  person  was  actually  upon  the  prem- 
ises, and  nothing  done  with  them,  yet,  if  year  after  year  the 
land  was  thus  cropped  and  cultivated,  this  would  be  a  suffi- 
ciently continuous  possession  within  the  meaning  of  the  term 
as  I  have  given  it  to  you.  So  a  possession  is  sufficiently 
notorious  if  it  is  open  and  visible,  and  the  premises  are  actu- 
ally occupied,  so  that  the  people  passing  to  and  fro  past  the 
premises  may  see  these  visible  evidences  of  occupation.  This 
would  make  it  notorious  among  those  familiar  with  the  prem- 
ises. It  is  distinct  when  it  is  clearly  defined.  And  in  this 
case  I  instruct  you  that  if  the  defendant  in  this  case  went  into 
possession  of  these  premises  described  in  the  deed  of  convey- 
ance under  which  he  claims,  that  deed  would  define  the  extent 
of  his  occupancy.  It  would  not  be  necessary  for  him  to  oc- 
cupy each  acre  of  the  premises.  If  he  occupied  some  portion 
of  it,  that  would  be  a  distinct  occupancy  of  the  whole,  as  de- 
fined by  the  deed  under  which  he  entered  into  possession. 
The  claim  mast  be  hostile  to  the  plaintiS?' 

After  thus  defining  and  explaining  what  kind  of  possession 
is  necessary  to  become  adverse,  the  circuit  judge,  among  other 
things,  charged  the  jury  as  contained  in  the  following  para- 
graphs, and  to  each  of  which  counsel  for  the  plaintiff  ex- 
cepted: — 

"1.  Adverse  possession  of  the  character  which  I  have  de- 
fined, for  a  period  of  fifteen  years,  gives  a  complete  title  in  this 
state,  and  defeats  the  record  title  of  one  claiming  from  the  gov- 
ernment. And  if  the  defendant  has  held  adverse  possession, 
such  as  I  have  defined,  for  the  period  of  ten  years,  under  or 
through  the  so-called  Winsor  tax  title,  the  action  would  be 
barred,  and  the  plaintifl"  cannot  recover  in  this  action;  and 
this  would  be  true  if  only  a  portion  of  the  Winsor  title  was 
vested  in  him. 

"  2.  In  stating  this  period  of  occupancy,  gentlemen,  I  mean 
to  state ,  and  to  be  understood  as  stating,  that  that  period  of 
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occupancy  must  have  been  for  the  period  of  fifteen  years,  or 
ten  years,  respectively,  prior  to  the  eleventh  day  of  February, 
1884.  That  is  the  date  of  the  commencement  of  this  suit;  and, 
of  course,  the  adverse  possession  must  have  been  suflQcient 
prior  to  the  date  of  this  suit  to  defeat  the  plaintiff's  action,  or 
he  would  be  entitled  to  recover  under  the  instructions  I  have 
given  you. 

"  3.  You  will  observe  that  the  sole  question  for  you  to  de- 
termine in  this  case  is,  whether  there  has  been  this  adverse 
possession  of  the  character  which  I  have  defined,  adverse  to 
the  plaintiff,  since  the  parties  became  co-tenants,  as  well  as 
before,  and  continued  for  a  period  of  fifteen  years;  or  if  you 
find  that  the  defendant  held  under  a  tax  title,  —  the  Winsor 
tax  title,  so  called,  —  whether  such  possession  as  I  have  de- 
fined, and  so  adverse  to  the  plaintiff,  has  continued  for  a 
period  of  ten  years  prior  to  the  commencement  of  this  suit,  on 
the  eleventh  day  of  February,  1884.  If  you  find  either  of 
these  questions  in  the  aflSrmative,  your  verdict  must  be  for  the 
defendant;  if  you  find  them  in  the  negative,  both  of  them, 
your  verdict  must  be  for  the  plaintiff. 

"  4.  I  further  instruct  you,  if  the  defendant  held  adversely 
and  in  adverse  possession  of  the  premises,  within  the  mean- 
ing of  that  term  as  I  have  defined  it  to  you  in  my  charge, 
which  I  will  not  here  repeat,  for  ten  years,  under  or  through 
the  so-called  Winsor  tax  title,  that  the  action  would  be  barred 
by  the  plaintiff,  and  the  plaintiff  would  not  be  entitled  to  re- 
cover, and  that  this  would  be  true  if  only  a  portion  of  the 
Winsor  title  was  vested  in  the  defendant;  if  he  went  in  under 
a  tax  title,  and  held  under  a  tax  title,  and  there  was  such  an 
adverse  possession  as  I  have  defined  to  you  was  requisite  to 
constitute  the  adverse  possession,  and  that  continued  ten  years 
under  that  tax  title,  that  this  would  vest  the  title  in  the  de- 
fendant, and  the  plaintiff  could  not  recover." 

We  see  nothing  objectionable  in  these  four  paragraphs  of 
the  charge.     They  state  the  law  correctly  as  applied  to  the 
facts  of  this  case  as  they  appear  upon  the  record:  Howell's 
Comp.  Stats.,  sec.  8698;     Velverton  v.  Steek,  40  Mich.   538 
Hamblin  v.  Warner,  30  Id.  95;  Perkins  v.  Nugent,  45  Id.  156 
Sparrow  v.  Hovey,  44  Id.  63;  Campau  v.  Lafferty,  43  Id.  429 
Bower  v.  Earl,  18  Id.  367. 

The  withdrawal  of  the  special  requests  to  find  could  work  no 
prejudice  to  the  plaintiff.  He  did  not  present  them,  or  ask 
them  to  be  given,  and  made  no  objection  to  their  withdrawal. 
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The  record  shows  the  attorney  for  the  plaintiff  was  not  present 
when  the  withdrawal  was  made,  but  it  does  not  show  that  his 
absence  was  from  any  fault  of  the  court  or  the  defendant. 
Really,  all  the  facts  asked  to  be  found  were  submitted  in  the 
general  charge,  and  the  case  was  one  proper  to  be  submitted 
to  the  jury. 

We  have  now  noted  all  the  assignments  needing  considera- 
tion in  this  opinion.    We  have  found  no  error  in  the  record. 

The  judgment  must  be  affirmed. 


Adtebse  Possessiok  must  be  actual,  visible,  continuous,  notorious,  dis* 
tinct,  hostile,  and  exclusive:  Evans  v.  Templeton,  69  Tex.  375;  5  Am.  St. 
Rep.  71;  Dmham  v.  Holeman,  26  Ga.  82;  71  Am.  Dec.  198;  Worceaterv.  Lord^ 
56  Me.  265;  96  Am.  Dec.  456,  and  note;  Schwallbackv.  Chicago  etc.  R.  R.  Co., 
69  Wis.  292;  2  Am.  St.  Rep.  740,  and  note  744;  Lewis  v.  Schwenn,  93  Mo. 
26;  3  Am.  St.  Rep.  511;  Sherin  v.  Brackett,  36  Minn.  152. 

Adverse  Possession.  — If  one  unlawfully  taking  possession  of  land  after- 
wards becomes  tenant  in  common,  his  possession  at  once  loses  its  hostile 
character,  and  the  presumption  is,  that  it  remains  amicable  till  the  contrary 
is  shown:  Carpenter  v.  Mendenhall,  28  Cal.  484;  87  Am.  Dec.  135.  Compare 
Warfield  v.  lAndell,  38  Mo.  561;  90  Am.  Dec.  443.  One  co-tenant  cannot 
make  bis  possession  adverse  to  other  tenants  in  common  except  by  actual 
ouster:  Page  v.  Branch,  99  N.  C.  97. 
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Homesteads.  —  Object  of  Michigan  Constitutional  Pkovision  for 
Homestead  is  to  protect  that  dwelling  which  has  been  the  actual  home 
of  the  family  from  such  disturbance  as  will  make  them  lose  its  enjoy- 
ment. It  is  confined,  by  its  language,  to  the  property  actually  occupied 
as  a  homestead  by  a  resident  of  the  state,  and  if  the  owner  has  a  fam- 
ily, it  is  the  actual  home  of  that  family  which  is  protected  against 
creditors. 

Homesteads.  —  There  is  Nothing  in  Michigan  Homestead  Act  Which 
Contemplates  that  a  wife  who  has  never  lived  on  the  premises,  or 
claimed  to  live  there,  may,  after  her  husband's  death,  claim  such  an 
interest  by  relation  as  will  avoid  his  dealings  with  property  which  he 
never  meant  should  be  the  home  of  the  absentee,  however  much  he  may 
have  wronged  her.  The  provisions  of  the  act  are  confined  expressly  to 
resident  widows. 

Where  Wife  has  Once  Had  her  Home  with  her  Husband  in  hia 
dwelling,  he  cannot  deprive  her  of  that  vested  right  by  driving  her 
out. 

Character  of  Ant  Property  as  Homestkad  Depends  on  Intention, 
and  it  may  be  entirely  destroyed  by  a  removal  of  residence,  after  which 
the  property  stands  liable  to  sale  or  other  disposal  by  the  owner  at  hii 
pleasure. 
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HOMBSTEAD,  CONTETANCE  OF  BT  HUSBA.VD  WITHOUT  SlOMATVRB  OV  NON- 
RESIDENT WiTE.  —  A  married  man  went  to  Michigan,  leaving  behind 
him,  in  New  York,  his  wife  and  two  minor  children,  she  expecting  to 
join  him  in  the  new  home,  but  never  did.  He  bought  a  lot  and  built  a 
house  thereon,  and  about  two  years  after  his  arrival  remarried,  without 
a  divorce  from  his  first  wife.  The  second  wife  married  him  in  good 
faith,  supposing  him  to  be  single,  and  lived  with  him  as  his  wife  on  said 
premises  till  his  death,  prior  to  which  ho  conveyed  the  property  to  her. 
None  of  the  first  family  ever  lived  in  Michigan,  except  that  a  son,  aged 
then  about  eighteen,  came  and  was  received  as  a  member  of  his  father's 
new  household,  until  dismissed  for  ill-treating  the  children  of  the  second 
wife;  and  the  husband  never  made  or  proposed  to  make  the  property  a 
home  for  the  common  occupancy  of  himself  and  first  wife,  but  it  was 
intended  for  and  actually  occupied  by  the  second  wife  and  family,  and 
so  continued  till  the  husband's  death.  Under  this  state  of  facts,  the 
Iftud  never  became  the  homestead  of  the  first  wife,  and  the  husband's 
deed  to  the  second  wife  was  not  void  for  want  of  her  signature. 

Ejectment. 

Lemuel  Clute,  for  the  appellant. 

Wilson  and  Trowbridge,  for  the  plaintiffs. 

Campbell,  C.  J.  In  this  case,  the  controlling  facts  found 
are  these:  In  1873,  Thomas  J.  Hitchcock  came  to  Michigan, 
leaving  behind  him,  in  New  York,  a  wife,  Caroline  Hitchcock, 
and  two  minor  children.  The  wife  knew  of  his  coming,  and 
expected  at  some  time  to  join  him,  but  was  never  in  Michigan. 
In  March,  1875,  Hitchcock  bought  a  vacant  lot,  and  subse- 
quently built  on  it.  Whether  he  began  to  build  or  not  before 
his  second  marriage  does  not  appear,  but  the  house  was  fin- 
ished thereafter.  In  December,  1875,  he,  without  divorce  from 
his  previous  wife,  married  defendant,  who  married  him  in 
good  faith,  supposing  him  to  be  single.  After  the  house  was 
built,  they  moved  into  the  house,  and  had  children,  who,  with 
the  parents,  lived  in  it  as  their  home  till  he  died,  when  the 
second  wife  became  owner  by  conveyance  from  Hitchcock,  un- 
less void  by  reason  of  the  claims  of  the  former  wife  to  a  home- 
stead interest  in  it.  None  of  the  first  family  ever  lived  in  the 
house,  except  that  a  son,  aged  then  about  eighteen,  came  and 
was  received  as  a  member  of  the  household,  until  dismissed 
for  ill-treating  the  children  of  the  second  wife. 

It  appears  from  the  finding  that  the  first  wife  never  lived 
in  Michigan,  and  of  course  never  lived  in  the  house;  that 
Hitchcock  never  made  or  proposed  to  make  it  a  home  for  their 
common  occupancy;  that  it  was  intended  for  and  actually 
occupied  by  the  second  wife  and  family,  and  so  always  con- 
tinued 
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The  question  then  is,  whether  it  ever  became  the  first  wife's 
homestead.  That  is  the  only  question.  That  Hitchcock  wa» 
guilty  of  wrong  is  clear  enough.  But  whether  the  fact  of  his 
wrong-doing  changes  the  character  of  the  occupancy  of  the- 
house  is  quite  another  question,  which  must  be  decided  as  a 
question  of  fact,  and  not  as  one  of  propriety.  The  inquiry  is 
not  what  he  ought  to  have  done,  but  what  he  did. 

The  object  of  the  constitution  is  not  ambiguous.  It  is  to 
protect  that  dwelling  which  has  been  the  actual  home  of  the- 
family  from  such  disturbance  as  will  make  them  lose  its  en- 
joyment. It  is  confined,  by  its  language,  to  the  property 
actually  occupied  as  a  homestead  by  a  resident  of  Michigan; 
and  if  the  owner  has  a  family,  it  is  the  actual  home  of  that 
family  which  is  protected  from  seizure  by  creditors.  There  is 
nothing  in  the  statute  which  contemplates  that  a  wife  who 
has  never  lived  on  the  premises,  or  claimed  to  live  there,  may, 
after  her  husband's  death,  claim  such  an  interest  by  relation 
as  will  avoid  his  dealings  with  property  which  he  never  meant 
should  be  the  home  of  the  absentee,  however  much  he  may 
have  wronged  her.  The  statute  which,  after  a  husband's 
death,  secures  rights  to  a  widow  is,  confined  expressly  to  resi- 
dent widows. 

Under  our  legal  regulations,  no  imaginary  or  imputed  in- 
tention can  supplant  the  actual  intent.  It  would  be  little 
short  of  absurdity  to  hold  that  Hitchcock  could  at  the  same 
time  contemplate  the  occupancy  of  the  house  as  the  home  of 
his  second  wife  and  also  of  the  first.  This  is  not  pretended 
by  any  one.  It  appears  expressly  that  it  was  the  actual  and 
continued  home  of  the  second  wife  and  family,  and  that  all 
the  domestic  arrangements  and  purposes  were  with  this  in 
view.  The  first  wife  never  contemplated  it  as  her  and  her 
husband's  joint  home,  and  would,  no  doubt,  have  repudiated 
any  such  idea.  After  this  marriage  the  first  wife  had  no  pur- 
pose of  living  with  him  at  all.  She  never  looked  upon  or 
used  or  sought  it  as  a  home,  and  never  got  the  homestead 
rights  of  a  surviving  widow  in  it.  The  only  right  now  set  up 
is  the  right  to  have  the  disposition  of  it  made  by  the  husband 
avoided  for  want  of  her  signature. 

We  have  held,  and  I  think  rightly,  that,  where  a  wife  has 
once  had  her  home  with  her  husband  in  his  dwelling,  he  can- 
not deprive  her  of  that  vested  right  by  driving  her  out.  But 
here  the  home  interest  never  vested.  The  law  was  made  to 
protect  actual  homes,  and  not  mere  possibilities,  —  still  less 
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to  change  by  theory  into  a  homo  that  which  is  actually  the 
reverse.  In  the  present  instance,  the  second  wife  was  made  so 
in  good  faith,  and  had  some  natural  equities  in  the  premises 
which  would  not  probably  have  been  legally  recognized  with- 
out the  conveyance.  But  if  the  case  had  been  worse,  and  the 
house  occupied  by  the  husband  in  a  life  of  shame  and  inde- 
cency, it  would,  I  think,  be  a  very  singular  rule  of  law  which 
would  protect  it  as  a  homestead,  and  treat  it  as  a  home,  and 
especially  the  home  of  the  absent  wife.  The  occupancy  is 
one  which  she  actually  repudiated,  and  which,  in  the  absence 
of  any  showing,  she  would  be  presumed  to  repudiate,  and 
she  could  not  decently  do  otherwise.  But  to  hold  it  to  have 
been  her  home  in  the  eye  of  the  law,  when  she  purposely 
and  very  properly  determined  to  reside  elsewhere,  is  not,  I 
think,  to  carry  out  the  great  and  worthy  purposes  of  the 
homestead  laws. 

It  must  be  remembered,  not  only  that  the  character  of  any 
property  as  a  homestead  depends  on  intention,  but  that  it 
may  be  entirely  destroyed  by  a  removal  of  residence.  There 
is  nothing  in  the  law  to  prevent  such  removal  at  any  time, 
and  after  it  the  property  stands,  like  any  other  property,  liable 
to  sale  or  any  other  disposal  by  the  owner  at  his  pleasure. 
Under  our  laws,  the  sale  by  a  husband  whose  wife  is  non-resi- 
dent carries  the  property  free  from  any  right  of  dower.  Actual 
non-residence  in  such  case,  in  spite  of  the  marital  relation, 
cuts  off  any  control  over  the  sale  of  a  complete  title.  There 
is  as  much  reason  for  the  confinement  of  the  homestead  law. 
Marital  rights  are  mutual.  The  state  of  Michigan,  had  Hitch- 
cock never  married  defendant,  could  not  have  aided  him  in 
compelling  his  wife  to  join  him,  or  exercised  any  control  what- 
ever over  the  persons  or  conduct  of  the  absent  children.  It 
might  divorce  the  parties  for  the  wife's  desertion,  but  it  could 
not  regulate  their  family  relations  while  not  divorced.  Until 
divorced,  if  the  first  wife  could,  in  the  present  instance,  pre- 
vent the  sale  of  the  house,  she  could  just  as  well  do  so  whil«* 
actually  doing  all  she  could  to  make  a  family  home  impos- 
sible. Her  merits  in  the  one  case,  or  demerits  on  the  other, 
would  not  count  at  all  in  the  decision.  The  law  would  be 
grossly  tyrannical  if  it  tied  the  husband's  hands  in  the  one 
case  at  least,  and  it  cannot  be  possible  that  such  consequences 
could  have  been  designed  by  the  constitution.  It  was  de- 
signed to  protect  those  who  had  subjected  themselves  to  its 
laws,  and  acted  in  reliance  on  them,  but  not  to  treat  as  homes 
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what  are  not  homes,  or  give  powers  to  non-residents  which 
could  not,  under  any  circumstances,  be  of  any  use  to  them 
personally. 

I  think  the  judgment  should  have  been  given  for  the  de- 
fendant, and  that  it  should  be  reversed,  and  so  entered,  and 
the  record  remanded. 

Champlin,  J.,  in  a  dissenting  opinion,  maintained  that  "the  fact  that  the 
defendant  was  imposed  upon  in  her  marriage  with  Hitchcock,  and  contracted 
that  relation  in  good  faith,  believing  him  to  be  a  single  man,  must  be  laid 
entirely  out  of  view  in  the  case";  that  "her  rights  must  be  determined  by 
the  same  legal  principles  that  would  be  applied  had  Hitchcock  conveyed  the 
premises  in  question  to  a  third  party  in  no  manner  connected  with  him,  and 
the  contest  was  between  such  third  party  and  the  plaintiffs  ";  and  that  "  the 
defendant  did  not  occupy  the  position  of  a  bona  fidt  defendant. "  He  was  of 
opinion  that  the  homestead  right  of  Caroline  Hitchcock  "accrued  to  her  in 
virtue  of  the  ownership  and  occupancy  of  her  husband  of  the  premises  as  a 
homestead,  and  did  not  depend  necessarily  upon  her  living  with  him  upon 
the  promises";  that  " such  right  accrued  to  her  the  moment  the  homestead 
right  became  vested  in  her  husband,  and  long  before  she  knew  or  was  in- 
formed of  his  illegal  marriage  with  the  defendant,  and  during  which  time 
she  was  willing  to  come  and  reside  with  her  husband  in  Michigan  ";  that 
"she  had  done  nothing  to  forfeit  such  right,  and  that  the  deed  in  question 
was  void,  since  a  deed  of  the  homestead  in  which  the  wife  does  not  join  is 
absolutely  void  as  to  such  homestead. "  He  examined  the  case  of  Slitrrid  v. 
Souihioick,  43  Mich.  515,  in  which  the  husband  gave  a  mortgage  covering  the 
homestead,  in  which  his  wife  did  not  join,  and  it  was  held  that  the  mortgage 
was  absolutely  void.  He  maintained  that  no  distinction  in  principle  existed 
between  that  case  and  the  one  at  bar,  and  that  the  latter  waa  governed 
by  it. 

Homestead  Statutes  are  Liberally  Construed:  Jiiggs  v.  Sterling,  60 
Mich.  643;  1  Am.  St.  Rep.  554,  and  note. 

Homestead  Character  does  not  Attach  to  property  until  actaally  oc« 
cupied  as  a  home,  and  mere  intention  to  occupy,  though  subsequently  carried 
out,  is  not  sufficient:  Christy  v.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  493. 

Homestead,  to  a  Valid  Conveyance  of,  joinder,  consent,  and  signature 
of  wife  are  requisite:  Smith  v.  Pearce,  85  Ala.  264;  7  Am.  St.  Rep.  44; 
Poole  V.  Oerrard,  6  Cal.  71;  65  Am.  Dec.  481,  and  note  484;  Welch  v.  Rice, 
31  Tex.  688;  98  Am.  Dec.  556;  Simpson  v.  Houston,  97  N.  C.  344;  2  Am.  St. 
Rep.  297;  PilcJier  v.  Atchison  etc.  R'y  Co.,  38  Kan.  516;  5  Am.  St.  Rep.  770; 
Rev.  Stats,  of  Missouri,  1879,  sec.  2689;  Kaes  v.  Grass,  92  Mo.  647;  1  Am. 
St.  Rep.  767;  Bremr  v.  Wall,  23  Tex.  585;  76  Am.  Dec.  76;  Larson  v.  Rey- 
nolds, 13  Iowa,  579;  81  Am.  Dec.  444;  Bumap  v.  Cook,  16  Iowa,  149;  85  Am. 
Dec.  507. 

Widow,  Non-resident,  Rights  of  in  Homestead:  Note  to  Succession  qf 
Christie,  96  Am.  Dec.  412-418. 
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part  of  her  hasband  to  sign  a  deed  conveying  their  homestead  is  entitled, 
in  a  court  of  equity,  to  have  such  deed  set  aside,  and  to  be  restored  to 
her  rights. 

John  W.  McGraih  and  Alexander  D.  Fowler,  for  the  complain- 
ant. 

Hamilton  O.  Howard,  for  the  defendants. 

Sherwood,  J.  The  bill  in  this  case  is  filed  for  the  purpose 
of  requiring  the  defendant  Dorothea  Spiegel  to  convey  to  Wil- 
liam J.  Spiegel  lot  13,  in  Dr.  Kiefer's  resubdivision  of  Van 
Dyke's  section  2  of  the  A.  Beaubien  farm,  between  Beaubien 
and  St.  Antoine  streets,  in  the  city  of  Detroit,  and  asks  that 
the  deeds  from  said  William  J.  Spiegel  and  wife  to  defendant 
Oldekopff,  and  from  him  and  wife  to  Dorothea  Spiegel,  of  the 
same  property,  may  be  decreed  void,  and  that  an  injunction 
issue  restraining  the  said  Dorothea  Spiegel  from  mortgaging 
or  otherwise  conveying  to  others,  or  exercising  any  acts  of 
ownership  over  said  lot. 

The  bill  charges  that  defendant  William  J.  Spiegel  and 
complainant  were,  on  March  4,  1885,  man  and  wife;  that 
\\'i]liam  J.  Spiegel  was  the  owner  of  a  house  and  lot  on  Mont- 
calm Street,  Detroit,  which  was  his  homestead,  and  in  which 
Clara  had  inchoate  dower;  that  on  the  4th  of  March,  1885, 
William,  by  misrepresentation  and  fraud,  induced  Clara  to 
join  with  him  in  a  deed  of  this  property  to  defendant  George 
Oldekopff;  that  within  a  few  days  thereafter,  OldekopfiF  and 
wife  conveyed  the  property  to  defendant  Dorothea  Spiegel, 
who  is  the  mother  of  William  J.  Spiegel;  that  the  conveyances 
were  without  consideration,  and  operated  as  a  fraud  upon 
complainant;  that  both  George  Oldekopff  and  Dorothea 
Spiegel  were  parties  to  the  fraud;  and  prays  that  these  deeds 
may  be  set  aside,  and  complainant's  rights  restored. 

The  answer  admits  the  conveyances,  denies  the  fraud,  and 
claims  that  there  was  a  good  consideration  in  each  instance. 

Among  the  witnesses  sworn  were  the  complainant,  and  de- 
fendants Dorothea  Spiegel  and  George  Oldekopff.  The  de- 
fendant William  J.  Spiegel  was  not  sworn.  The  cause  was 
heard  in  the  Wayne  circuit,  before  Judge  Jennieon,  who  dis' 
missed  the  complainant's  bill,  with  costs. 
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The  defendant  William  J.  Spiegel  was  a  widower,  with 
three  children,  one  an  infant,  one  four,  and  the  oldest  seven 
years  old,  when,  on  December  2,  1884,  he  married  the  com- 
plainant, who  lived  at  that  time  in  her  father's  house,  at  194 
Leland  Street,  Detroit,  where  she  was  married.  He  owned, 
as  his  homestead,  lot  13,  hereinbefore  described,  but  which 
at  that  time  was  rented  out  until  the  next  April.  He  also 
owned  city  lot  71,  of  Hibbard  and  Baker's  subdivision  of  lot 
4,  etc.,  in  Detroit.  After  their  marriage  they  resided  tem- 
porarily at  the  homestead  of  the  wife's  father,  in  the  city,  ex- 
pecting to  return  to  their  homestead  on  lot  13  when  the 
tenant's  term  expired.  They  lived,  with  the  children,  in  her 
father's  house  until  about  the  4th  of  March,  1885,  using  a 
part  of  their  furniture  where  they  lived,  and  the  remainder 
remaining  at  the  house  of  his  father.  William  J.  Spiegel's 
homestead  was  situated  on  Montcalm  Street. 

During  the  winter  the  wife  was  in  poor  health,  and  William 
complained  much  of  the  poor  outfit  her  father  gave  her,  and 
of  the  great  expense  the  wife  and  children  were  bringing  upon 
him;  that  it  cost  him  five  dollars  per  week  to  support  his  wife 
and  three  children,  and  in  all  his  complaints  it  appears  that 
he  had  much  sympathy  from  his  mother,  who  occasionally 
gave  some  very  unpleasant  expressions  of  her  feelings  upon 
the  subject.  The  testimony  in  the  case  shows  that,  as  early  as 
February,  he  was  found  making  such  complaints  as  above, 
saying  he  could  not  live  with  her,  and  intended  to  make  an 
efibrt  at  an  early  day  to  obtain  a  divorce. 

His  property,  so  far  as  the  record  shows,  aside  from  house- 
hold goods,  consisted  of  the  two  lots  mentioned,  one  being  the 
homestead,  worth  at  least  three  thousand  five  hundred  dol- 
lars; and,  I  think,  with  a  view,  as  the  evidence  clearly  shows, 
of  divesting  his  wife  of  all  her  interest  in  said  property  pre-  ^ 
paratory  to  taking  divorce  proceedings,  he  transferred  to  his 
mother,  through  the  agency  of  Mr.  Oldekopff,  an  old  friend  of 
the  family,  the  homestead,  and  obtained  the  signature  of  his 
wife  thereto,  under  the  false  pretense  that  he  wanted  to  get 
away  from  the  locality  of  his  mother,  because  she  made  him 
so  much  trouble,  and  buy  a  homestead  on  Fourteenth  Street, 
which  was  not  worth  so  much,  and  would  do  so,  and  would 
use  the  rest  of  his  money  to  go  into  business  with,  and  that  he 
then  had  a  good  opportunity  to  sell  the  property  to  Oldekopff, 
who  would  pay  in  ten  days  for  the  same.  At  the  same  time 
he  obtained  her  name  to  a  deed  to  his  father,  without  knowing 
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what  it  was  until  after  she  had  signed  it,  conveying  the  other 
lot. 

These  conveyances  were  both  signed  on  the  same  occasion, 
on  the  fourth  day  of  March,  1885,  and  in  five  days  thereafter 
OldekopfT  and  wife  conveyed  the  property  to  Dorothea,  the 
motlicr  of  William.  OldekopfT  says  he  gave  to  William  his 
note,  duo  in  ten  days,  for  the  property,  and  that  when  he  sold 
it  to  Dorothea  it  was  for  the  same  price  he  agreed  to  pay  for 
it,  and  received  his  pay  from  Dorothea  by  taking  back  his  own 
note,  and  that  Dorothea  substituted  her  note  to  William  for 
the  same  amount,  duo  in  five  years,  with  interest  at  five  per 
cent  per  annum.  This  business,  the  testimony  shows,  was 
consummated  on  the  thirteenth  day  of  March,  1885,  and  on 
the  next  day,  Dorothea's  deed  was  duly  recorded.  It  nowhere 
appears  that  either  Oldekopflf  or  Dorothea  paid  a  dollar  in 
money  for  the  property. 

On  the  14th,  William  told  his  wife  that  it  was  her  fault  that 
he  had  to  sell  his  property,  and  wanted  her  to  go  to  her  home 
on  a  visit;  that  ho  was  going  to  Ann  Arbor  to  play  for  the  stu- 
dents (ho  was  a  musician,  and  when  in  the  city  earned  from 
three  dollars  to  five  dollars  per  night).  On  the  15th,  he  di- 
rected his  wife  to  take  the  children  to  his  mother's,  and  on 
that  day  he  met  his  father-in-law;  told  him  that  his  wife 
needed  too  much  money;  that  she  wanted  five  dollars  per 
week;  that  he  had  just  got  through  having  trouble  with  his 
first  wife,  she  being  sick,  and  that  he  had  the  same  trouble 
again,  and  he  was  not  satisfied;  denied  that  his  property  had 
been  purchased  by  his  mother.  He  told  his  wife  he  had  got 
his  money  from  Oldekopfif  on  his  note,  and  had  left  it  at 
Stoll's,  the  man  who  drew  the  deed,  and  had  taken  his  bank- 
book away  for  fear  it  would  burn  up;  that  he  was  going  to 
board  with  his  mother,  and  when  she  said  to  him  she  did  not 
want  to  go  there,  said  he  did  not  care,  he  should  go  there,  and 
ehe  could  go  "  where  she  liked."  She  then  went  to  William's 
mother's,  and  asked  her  if  they  were  going  to  board  there; 
and  Mrs.  Spiegel  replied,  "  No,"  but  she  would  keep  the  chil- 
dren; and  she  then  told  the  wife  of  William  that  she  had 
bought  the  homestead,  and  said,  "William  is  going  back- 
wards in.stead  of  forwards."  On  that  night  William  packed 
up  his  house  furniture.  The  next  day  he  went  to  Ann  Arbor, 
and  on  his  return  in  the  evening,  said  to  his  wife,  she  should 
not  go  with  him  "  any  more."  The  complainant  commenced 
this  suit  the  same  day. 
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Thus  it  will  be  seen  that,  within  four  days  after  "William's 
mother  received  the  title  of  the  homestead,  he  had  abandoned 
his  home,  packed  up  his  goods,  and  took  his  children  to  hid 
mother's  to  live,  made  her  house  his  abiding-place,  and  dis- 
carded his  wife.  After  a  careful  reading  of  this  record,  and 
giving  to  all  the  circumstances  and  testimony  bearing  upon 
the  questions  at  issue  due  consideration,  I  cannot  avoid  the 
conclusion  that  a  gross  fraud  was  attempted  by  William  with 
the  intention  to  deprive  his  wife  of  her  homestead  and  dower 
interest  in  said  lot  13,  and  that  such  purpose  was  within  the 
k»iowledge  of  the  other  defendants. 

I  quite  agree  with  the  learned  counsel  for  the  complainant 
that  "  the  transaction  was  fraudulent  in  its  inception  and  in 
its  execution,  and  that  it  has  resulted  in  a  fraud  upon  the 
complainant,"  greatly  to  her  injury.  Very  much  of  the  com- 
plainant's testimony  is  uncontradicted,  and  the  other  testi- 
mony in  the  case,  and  the  circumstances  disclosed,  are  of  the 
most  convincing  character,  and  are  not  limited  to  inferences 
and  presumptions  not  rising  to  the  plane  of  evidence.  I  have 
not  quoted  the  testimony  to  any  great  extent,  but  have  con- 
tented myself  rather  in  giving  herein  the  conclusions  I  have 
reached  on  a  review  of  the  case  as  presented  by  the  record. 

I  think  the  decree  at  the  circuit  should  be  reversed,  and  a 
decree  entered  in  this  court  in  accordance  with  the  prayer  of 
the  bill,  with  costs  of  both  courts. 


Homestead  cannot  be  Affectted  by  Ant  Species  ov  Compulsoet  Dis- 
position, nor  can  it  be  voluntarily  disposed  of  without  the  assent  of  wife, 
but  with  her  consent  may  be  disposed  of  or  encumbered  in  any  mode  deemed 
judicious  or  advisable:  Sampson  v.  Williamson,  6  Tex.  102;  65  Am.  Dec.  762; 
and  note  to  Stanton  v,  Hitclicock,  ante,  p.  821. 

Homestead  is  not  Separate  Property  of  Wife;  she  baa  no  property 
m  it:  Sampson  v  Williamson,  6  Tex.  102;  65  Am.  Dec  762. 


Breitenbach   v.  Trowbridge. 

[64  Michigan,  393.] 

Person  has  License  to  Enter  Public  Office  of  Another  to  transact 
business  with  the  latter,  who  may  refuse  to  transact  business  with  him, 
and  may  order  him  from  the  oflSce,  and  eject  him  iu  a  reasonable  man- 
ner, if  he  refuses  to  go,  using  sufficient  force  to  meet  any  offered  resist- 
ance. 

If  Onk  is  Forbidden  to  Enter  Office  oi  Another,  he  is  a  trespasser  if 
he  persists  in  entering. 
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Pebson  hab  Right,  in  his  Priyatk  Business,  to  (Control  It,  and  111*7 
select  Bvoh  persons  as  he  chooses  with  whom  to  transact  it,  and  can 
prevent  whom  he  pleases  from  entering  his  oiBce;  and  when  a  person, 
under  implied  license,  has  entered,  he  may  request  him  to  depart,  and 
thereafter  be  baa  no  legal  right  to  remain. 

Pkbson's  Private  Business  Office  cannot  be  Made,  against  his  will, 
free  to  all  to  enter  and  remain,  even  upon  proper  business,  and  such  per- 
son can  admit  or  reject  whom  he  pleases.  It  is  his  own  business,  and 
the  public  have  no  rights  therein  against  bis  wishes. 

Lr  Civil  Action  fob  Damages  fob  Assault  and  Battery,  Admissions, 
Made  by  the  defendant  in  conversation  with  the  police  justice  before 
whom  he  was  tried  on  the  same  charge,  are  admissible  in  evidence,  but 
what  the  police  justice  said  to  him  is  incompetent. 

In  Action  for  Recovery  op  Damaoes  for  being  EJjeoted  from  Of- 
fice of  Defendant,  where  the  plaintiff  went  to  tender  money  due  him, 
evidence  of  a  prior  offer  of  the  money  to  an  agent  of  the  defendant,  and 
that  he  refused  it  and  sent  the  plaintiff  to  the  defendant,  is  a  legit- 
imate part  of  the  transaction,  and  the  agent's  statements  are  admissible 
in  evidence. 

BVTDENOB    IS    ADinSSIBLB,     IN     CiVIL  ACTION    FOB   AsaAULT   AND  BaTTEBY, 

that  the  defendant  called  the  plaintiff  a  "  d d  police-court  shyster," 

on  the  former's  trial  on  a  criminal  charge  arising  out  of  the  same  trans- 
action, as  showing  the  animua  of  the  defendant  towards  the  plaintiff^ 
but  is  incompetent  for  the  purpose  of  showing  malice  at  the  time  of 
the  assault. 

Tbespass, 

Oeorge  W.  Radford,  for  the  appellant. 

B.  T.  Prentis,  for  the  plaintiff. 

M0B8E,  J.  Plaintiff  sued  defendant  in  the  Wayne  circuit 
court,  in  an  action  of  trespass  for  an  assault  and  battery, 
and  recovered  a  judgment  for  three  hundred  dollars  upon  the 
verdict  of  a  jury  for  that  sum.  The  defendant  brings  the  case 
to  this  court,  and  assigns  various  errors  in  the  proceedings  in 
the  court  below. 

The  assault  took  place  in  the  business  office  of  the  defend- 
ant, where  the  plaintiff  had  gone  to  pay  or  tender  to  defendant 
the  interest  then  due  on  a  land  contract.  The  plaintiff  was 
accompanied  by  one  Mullenhagen,  and  there  was  also  present 
one  Schmiel,  a  clerk  in  the  office  of  defendant. 

The  evidence  upon  the  trial  was  conflicting.  The  testimony 
on  the  part  of  the  plaintiff  was  to  the  effect  that  he,  as  coun- 
sel for  Mullenhagen,  went  with  the  latter  to  the  oflSce  of  the  de- 
fendant on  the  third  day  of  November,  1885,  about  ten  o'clock 
in  the  forenoon.  He  directed  Mullenhagen  to  pay  Trowbridge 
twenty-one  dollars  on  his  contract,  and  Mullenhagen  com- 
menced counting  out  the  money.     Trowbridge  said  he  would 
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not  take  the  money;  it  must  be  paid  to  his  attorney,  Mr.  Rad- 
ford. Plaintiflf  then  said  to  Mullenhagen,  "  Let 's  go."  While 
plaintiff  was  going  out,  with  his  face  to  the  door,  Trowbridge 
jumped  at  him  from  behind,  took  him  by  the  collar,  put  his 
fist  in  plaintiff's  back,  and  pushed  him  into  the  middle  of  the 
street.     He  was  not  in  the  office  over  two  minutes. 

On  plaintiff's  way  out,  and  before  the  assault,  he  admits  he 
heard  the  defendant  halloo:  "  I  want  you  to  get  out  of  my 
office,"  but  at  the  time  claims  he  was  going  as  fast  as  he 
could.  The  humiliation  of  plaintiff,  who  is  an  attorney  at 
law,  was  so  great  on  account  of  this  assault  that  he  "  felt  sick 
and  mean,"  owing  to  the  "  suffering  and  mortification "  he 
endured.  He  had  never  been  struck  before,  and  never  struck 
any  one  in  his  life. 

The  defendant  claimed  that  he  had  before  that  time  become 
displeased  with  the  conduct  of  plaintiff  in  a  garnishee  case, 
where  he  thought  plaintiff  undertook  to  "beat"  him,  and 
then  told  him  that  he  wanted  no  more  to  do  with  him;  that 
did  not  want  him  in  his  office,  and  if  plaintiff  had  any  busi- 
ness with  him  of  any  kind  thereafter,  he  must  go  to  defend- 
ant's attorney,  Radford;  "didn't  want  anything  to  do  with 
him  at  all." 

On  the  day  of  the  assault,  he  claims  that  he  repeatedly  told 
plaintiff  to  go  to  his  attorney,  as  he  would  not  receive  the 
money.  Finally,  plaintiff  said:  "We  are  going  to  make  you 
take  it,"  and  told  Mullenhagen  to  lay  the  money  down,  which 
the  latter  did,  upon  a  small  counter  in  tho  office.  Defendant 
«aid:  "There  is  no  use  of  laying  it  there;  I  will  not  take  the 
money  up."  Mullenhagen  took  it  up,  and  plaintiff  ordered 
him  to  put  it  down  again. 

"And  they  laid  it  down  again,  and  kept  worrying  me  in  that 
way;  and  finally  I  told  them  to  get  out,  and  Mr.  Breitenbach 
said  he  would  not  go  out  until  he  had  his  business  done.  I 
told  him  his  business  was  done  with  me,  and  to  get  out,  and 
he  did  n't  make  any  move  to  go.  I  slipped  down  off  the  stool 
behind  the  counter,  and  walked  to  the  door,  and  told  him  to 
get  out.  I  opened  the  door,  and  told  him  to  go.  He  did  n't 
make  any  particular  haste  to  get  out,  and  I  took  him  by  the 
collar  and  by  the  slack  of  the  overcoat  in  the  back  and 
pushed  him  outside  the  door." 

It  appears  without  dispute  that,  previous  to  this  meeting  at 
<lefendant's  office,  the  plaintiff  and  Mullenhagen  had  been  to 
Radford  to  pay  this  money;  but  he  refused  to  take  it,  and  sent 
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them  to  defendant.  Plaintiff  bo  informed  defendant  at  the 
time  of  the  trouble,  and  defendant  replied:  "  Do  you  suppose, 
after  you  have  been  to  see  Radford,  and  he  will  not  take  the 
money,  that  I  will  ?  " 

Under  the  two  conflicting  claims  as  to  what  took  place  be- 
fore the  assault,  we  think  the  court  erred  in  instructing  the 
jury  that  "  the  plaintiff  had  the  right  to  go  to  the  ofiice  and 
do  his  business,  and  remain  there  until  his  business  was 
done." 

He  further  said,  in  the  same  direction:  "Now,  gentlemen, 
if  you  believe  that  Mr.  Breitenbach  had  completed  his  busi- 
ness there,  he  had  no  right  to  remain  there  any  longer  than 
was  necessary  to  transact  his  lawful  business,  because  that  is 
the  only  right  he  had  there,  unless  he  was  invited  to  remain. 
Defendant  then  had  the  right,  after  his  business  was  through, 
to  say  to  him  that  he  did  not  wish  him  there,  and  to  leave." 

It  does  not  seem  to  be  claimed  that  any  more  force  was 
used  in  pushing  him  than  was  necessary,  if  defendant's  state- 
ment of  plaintiff's  refusal  to  go  was  true. 

If  plaintiff's  story  was  true,  he  was  going  out  of  the  office 
as  fast  as  he  could  before  he  was  ordered  to  do  so,  and  the 
assault  was  unprovoked.  Under  his  own  theory,  he  had  com- 
pleted all  he  intended  to  do  there,  and  was  on  his  way  out,  of 
his  own  accord,  before  the  assault.  There  was  no  need  of  any 
charge  of  this  kind  to  support  his  theory,  and  it  could  not  be 
applied  to  the  facts  as  testified  to  in  his  behalf.  It  could  only 
apply  to  the  facts  as  stated  by  the  defendant,  and  so  applied, 
it  was  wrong  and  misleading. 

The  plaintiff  had  a  right  to  go  into  the  office  of  the  defend- 
ant, and,  in  a  respectful  way,  make  his  tender;  but  after  he  had 
made  it,  and  it  had  been  refused,  he  had  no  further  business 
there.  He  had  no  right  to  "  make"  defendant  take  the  money; 
and  when  he  was  ordered  to  go  out  of  the  office,  and  refused  to 
go,  the  defendant  was  justified  in  ejecting  hiui,  if  he  used  no 
more  force  than  was  necessary.  He  could  not,  upon  the  plea 
that  his  business  was  not  completed,  remain  and  annoy  the 
defendant.  He  could  not  help  his  right  to  be  there  by  saying 
that  he  would  not  go  out  until  his  business  was  done. 

He  had  a  license  to  enter  the  office  of  defendant,  not  being 
a  private  place,  for  the  purposes  of  transacting  his  business 
with  the  defendant.  Yet  the  defendant  had  a  right,  if  he  saw 
fit,  not  to  do  any  business  with  him,  and  to  order  him  from 
the  office,  which  belonged  to  the  defendant,  and  was  only  pub- 
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lie  for  the  purposes  of  transacting  his  own  business.  If  the 
plaintiff  did  not  go  in  a  reasonable  time,  or  refused  to  go^ 
iuRisting  upon  remaining  and  transacting  business  with  tli* 
defendant  against  his  expressed  will,  the  defendant  was  au- 
thorized, as  before  said,  to  eject  him  in  a  reasonable  manner, 
and  with  sufficient  force  to  meet  any  resistance  offered.  The 
license  to  enter,  implied  by  the  opening  of  defendant's  office 
to  the  public  to  transact  business  with  him,  was  revoked  at 
the  instant  when  the  defendant  said  to  plaintiff  that  he  would 
not  receive  the  money,  and  ordered  him  to  leave  the  office: 
Woodman  v.  Howell,  45  111.  367;  92  Am.  Dec.  221 ;  Jones  v. 
Jones,  71  Id.  562;  Wood  v.  Leadbitter,  13  Mees.  &  W.  838;  Mc- 
Creay.  Marsh,  12  Gray,  211;  71  Am.  Dec.  745;  AyresY.  BirtcK 
85  Mich.  501. 

A  person  has  the  right,  in  his  private  business,  to  control 
it,  and  may  select  such  persons  as  he  chooses  with  whom  to 
transact  such  business.  He  can  prevent  whom  he  pleases 
from  entering  his  office;  and  when  a  person,  under  the  im- 
plied license,  has  entered,  he  has  a  right  to  request  such  per- 
son to  depart,  who  thereafter  has  no  legal  right  to  remain. 

A  person  in  such  business  has  the  choosing  of  his  custom- 
ers, and  his  private  office  or  business  place,  though  open  to 
the  public  for  the  transaction  of  his  business  with  them,  can- 
not be  made,  against  his  will,  free  to  all  to  enter  and  remain 
upon  proper  business,  like  a  hotel,  public  office,  railroad-car, 
or  depot.  He  can  admit  or  reject  whom  he  pleases.  It  is  his 
own  business,  and  the  public  have  no  rights  therein  against 
his  wishes:  Woodman  v.  Howell,  45  111.  367,  370;  92  Am.  Dee. 
221;  Bogert  v.  Haight,  20  Barb.  251. 

In  this  case,  if  the  defendant's  testimony  was  tme,  he  had 
before  this  forbidden  the  plaintiff  to  come  into  his  office,  and 
he  was  therefore,  in  such  case,  a  trespasser  when  he  went  in. 
It  was  not  necessary,  for  the  purposes  of  a  tender  by  Mullen- 
hagen,  that  plaintiff  should  force  himself  into  the  office  of 
defendant;  nor  after  the  money  had  once  been  laid  down 
upon  the  counter  and  refused,  that  the  same  process  should 
be  gone  over  again.  The  case  stood  like  this:  If  the  story  of 
the  plaintiff  was  believed  by  the  jury,  the  defendant  com- 
mitted an  unjustifiable  assault,  and  was  liable  in  damages; 
on  the  other  hand,  if  they  gave  credence  to  defendant's  testi- 
mony, he  did  no  more  than  lie  had  a  right  to  do,  and  was  en- 
titled to  a  verdict. 

The  charge  as  given  could  have  no  other  effect  than  to  mis- 
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lead  the  jury,  and  was  wrong  in  the  abstract,  as  well  as  in  ita 
application  to  the  facts  in  the  case  at  bar. 

The  court  also  erred  in  permitting  testimony  to  be  given  in 
relation  to  what  took  place  in  Justice  Miner's  court  upon  the 
trial  there  of  a  criminal  action  growing  out  of  the  same  trans- 
action. It  was  proper  to  give  all  that  the  defendant  said  there 
by  the  way  of  admission;  but  what  Justice  Miner  said  to 
him  was  incompetent,  and  had  a  manifest  tendency  to  preju- 
dice the  jury. 

There  was  no  error  in  permitting  plaintiff  and  Mullenhagen 
to  testify  that,  before  calling  at  defendant's  oflSce,  they  had 
been  to  Radford,  his  attorney,  and  offered  him  the  money, 
and  that  Radford  refused  the  same,  and  sent  them  to  defend- 
ant. It  was  a  legitimate  part  of  the  transaction;  and  Rad- 
ford being  the  admitted  agent  of  defendant  in  the  matter  of 
this  land  contract,  his  statements  to  them  were  properly 
received. 

Defendant  was  asked,  on  cross-examination,  if,  on  coming 
out  of  the  police-court  after  the  trial  there,  he  did  not  call 
the  plaintiff  a  "  d d  police-court  shyster."  This  was  ob- 
jected to  as  incompetent  and  immaterial,  but  the  court  per- 
mitted the  question  to  be  answered.  This  evidence  would  be 
admissible,  I  think,  for  the  purpose  of  showing  the  bias  and 
animus  of  the  defendant  towards  the  plaintiff,  and  therefore 
having  a  bearing  upon  his  credibility  as  a  witness.  Bat 
plaintiff's  counsel  claims  it  was  competent  for  the  purpose  of 
showing  malice  at  the  time  of  the  assault,  and  therefore  hav- 
ing a  tendency  to  show  that  he  used  more  force  than  was 
necessary  to  eject  plaintiff  from  his  office.  I  do  not  think  it 
could  be  used  for  that  purpose.  It  would  not  be  fair  to  the 
defendant  to  use  this  remark  made  in  the  heat  and  passion 
following  his  arrest  and  trial  in  the  police  court,  for  the  pur- 
pose of  showing  or  inferring  malice  and  ill-will  at  the  time 
of  the  assault. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial 
granted. 


Trespass.  —  Cibcumstancbs  ArrKNDixo  Commission  or  a  TBiaPAsa, 
though  not  set  forth  in  the  declaration,  may  be  given  in  evidence  with  a 
view  of  affpcting  the  damages,  except  where  such  circumstances  in  them- 
selves consiitute  an  independent  cause  of  action:  LoukvUte  etc  B.  R.  Co.  v. 
Ballard,  85  Ky.  307;  7  Am.  St  Rep.  600.  Circumstances  accompanying  a 
trespass,  and  giving  character  to  it,  may  always  be  shown,  either  in  aggra- 
vation or  mitigatioo  of  damages:  Meagher  v.  Driscoll,  99  Mass.  281 ;  96  Am. 
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Dec.  759;  Sutherland  v.  Ingalb,  63  Mich.  620;  6  Am.  St.  Rep.  332,  and 
note. 

Trespass.  —  One  has  no  right  to  go  upon  premises  of  another  after  owner 
has  forbidden  him  to  do  so;  nor  has  he  the  right  after  having  entered  by 
permission  to  remain  after  request  to  depart,  even  though  such  premises  are 
a  business  office  or  mercantile  house,  workshop,  factory,  or  other  place  of 
business.  No  doubt  the  fact  that  professional  man,  merchant,  or  other  per- 
son opens  office  to  transact  business  with  and  for  the  public  is  a  tacit  invita- 
tion to  all  persons  having  business  with  him,  and  a  permission  for  such 
persons  to  enter,  unless  forbidden;  but  this  rule  does  not  divest  the  owner 
of  control  over  his  office  or  the  right  to  prevent  whom  he  pleases  from  enter- 
ing, and  to  require  all  persons  to  depart  after  they  have  once  entered:  Wood- 
man V.  Howell,  45  111.  367;  92  Am.  Dec.  221.  * 

Trespass.  —  One  who  enters  house  with  permission,  but  remains  after 
request  to  depart,  is  a  trespasser  a6  intfo'o.*  Adams  y.  Freeman,  12  Johns.  408;  7 
Am.  Dec.  327.     Contra,  Wendell  v.  Johnson,  8  N.  H.  220;  29  Am.  Dec.  648, 
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Pkincipal  and  Surety.  —  Surety  on  Promissort  Notbs  Who  Aorkes  to 
Pay  Them  as  his  own,  and  does  so,  in  consideration  of  the  conveyance 
to  him  by  the  maker  of  certain  land  encumbered  by  an  unrecorded  mort- 
gage, of  which  the  surety  had  no  actual  notice  until  after  snch  pay- 
ment, thereby  assumes  a  new  legal  obligation,  the  payment  of  the  notes 
before  notice  of  the  encumbrancer's  equities  forming  a  sufficient  consid- 
eration for  the  deed. 

Discharqe  of  Fre-existino  Debt  is  as  Good  Consids&ation  for  the 
transfer  of  a  negotiable  instrument  as  the  payment  of  money,  or  the 
delivery  of  any  other  species  of  property. 

Holder  of  Mortoaoe  Given  for  Pukckdknt  Dkbt  is  a  pnrchaaer  for 
value. 

Annable  and  Fitch,  for  the  complainant. 

Spafford  Tryon,  for  defendant  Kays. 

Morse,  J.  This  is  a  suit  in  equity  to  rectify  a  mistake 
made  in  the  draughting  of  a  mortgage  as  to  the  description 
of  the  premises,  and  to  foreclose  the  same  upon  the  land  in- 
tended to  be  conveyed  therein. 

The  facts  as  to  the  inception  of  the  mortgage  are  undis- 
puted. 

The  defendant  George  W.  Owen,  on  the  twenty-third  day 
of  June,  1883,  borrowed  six  hundred  dollars  of  the  complain- 
ant. He  and  his  wife  gave  their  note  for  said  sum,  payable 
in  one  year,  with  interest  at  eight  per  cent,  and  secured  the 
same  by  a  real-estate  mortgage  executed  and  delivered  the 
same  day. 
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The  land  was  known  as  the  "Lensenmayer  forty,"  and  the 
parties  went  to  one  C.  G.  George,  a  conveyancer,  and  requested 
him  to  draught  a  mortgage  for  six  hundred  dollars  from  the 
Owens  to  Hanold  upon  the  Lensenraayer  forty. 

They  did  not  give  him  the  description  of  the  land,  but  he 
obtained  the  same  from  a  map  in  his  possession. 

He  made  a  mistake,  describing  the  premises  as  located  on 
section  11,  when  they  were  in  fact  on  section  17. 

Neither  complainant  nor  defendants  knew  of  this  mistake 
for  a  long  time,  and  the  mortgage  was  recorded  as  drawn. 

Kays  is  made  a  defendant  because  of  a  warranty  deed  of  the 
land  in  question,  executed  and  delivered  to  him  by  the  Owens, 
September  2,  1884. 

Complainant  claims, — 1.  That  Kays,  at  the  time  of  taking 
his  deed,  had  notice  of  the  mortgage  to  complainant,  and  that 
the  real  intent  of  the  parties  to  the  same  was,  that  the  mort- 
gage should  be  a  lien  upon  the  Lensenmayer  forty;  2.  That 
the  only  consideration  for  the  said  conveyance  to  Kays  was  an 
antecedent  liability  from  said  George  \V.  Owen  to  said  Kays, 
which  was  only  contingent  in  its  nature. 

Kays  defended  on  the  ground  that  he  purchased  the  prem- 
ises for  a  valuable  consideration,  and  without  notice  of  the 
rights  of  complainant  in  the  same.  Owen  and  wife  did  not 
defend.  The  court  below  adjudged  that  Kays  was  not  a  bona 
fide  purchaser  for  value,  and  granted  the  relief  asked  by  com- 
plainant. 

We  find  the  facts  in  relation  to  Kays's  deed  to  be  as  follows: 
The  defendant  George  W.  Owen  was  a  country  merchant,  en- 
gaged in  business  for  many  years  at  Keelersville,  in  the  county 
of  Van  Buren.  Kays  was  a  farmer  living  in  the  neighbor- 
hood, and  trading  more  or  less  at  Owen's  store.  He  was  also 
an  indorser  or  surety  upon  three  or  four  notes  of  Owen  to  dif- 
ferent parties.  At  or  about  the  time  of  the  making  of  this 
deed,  Owen  had  been  sued  in  the  circuit  court  for  the  county 
of  Van  Buren  by  a  creditor,  and  a  judgment  of  over  thirteen 
hundred  dollars  rendered  against  him  on  the  first  day  of  Sep- 
tember, 1884.  The  next  morning  early  he  came  to  the  house 
of  Kays,  and  said  to  him  that  he  could  not  put  off  the  coHec- 
tion  of  this  judgment;  and,  as  Kays  and  one  John  Rosevelt 
had  always  accommodated  him,  he  wanted  to  fix  up  their 
matters  at  once.  He  asked  Kays  to  pay  two  notes,  one  to 
Bock  and  one  to  Hill,  upon  which  notes  Kays  was  holden  as 
surety,  and  he  would  turn  him  out  property  to  pay  him  for  so 
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doing;  said  he  did  not  wish  to  turn  out  his  homestead,  but 
would  pay  him  in  any  other  property  he  had.  Kays  asked 
him  what  he  had,  to  which  Owen  replied  that  he  had  some 
village  property,  a  saw-mill,  lumber,  and  logs,  and  his  timbered 
lot  (the  Lensenmayer  forty). 

He  asked  Kays  to  go  at  once  to  Decatur,  and  "fix  the 
business  right  up."  Kays  preferred  to  go  to  Paw  Paw,  and 
thereupon  they  drove  to  the  residence  of  John  Rosevelt,  who 
hitched  up  his  double  team  and  went  with  them  to  Paw  Paw. 
Rosevelt  was  also  surety  upon  notes  for  Owen,  and  upon  arriv- 
ing at  Paw  Paw,  he  and  Kays  sought  out  0.  N.  Hilton,  an  at- 
torney at  law,  and  at  that  time  judge  of  probate,  and  told  him 
that  they  had  a  matter  to  fix  up  with  Owen,  and  wished  to 
complete  it  that  day.  Owen  soon  came  into  the  ofl&ce,  and  the 
matter  was  arranged.  Kays  told  Owen  that  he  did  not  wish 
to  take  the  mill,  lumber,  and  logs,  as  that  was  out  of  his  line 
of  business,  but  he  would  take  the  Lensenmayer  forty.  Ac- 
cording to  the  testimony  of  Judge  Hilton,  who  is  corroborated 
by  Kays  and  Rosevelt,  Kays  asked  Owen  if  the  title  was  all 
right.  Rosevelt  then  said:  "  The  title  is  all  right,  for  I  have 
looked  it  up  myself." 

Hilton  then  asked  Owen  if  any  execution  had  been  levied 
upon  it,  knowing  of  the  judgment  taken  the  day  before. 
Owen  said  he  thought  it  was  all  right,  but  finally,  upon  Hil- 
ton's advice,  Hilton  and  Kays  went  into  the  clerk's  and  regis- 
ter's offices,  and  found  the  title  clear  of  record. 

When  they  came  back,  Owen  said:  "  Now,  I  will  tell  you 
what  I  would  like  to  have  you  do.  I  would  like  to  have  you 
arrange  this  so  that  if  I  can  pay  for  it  in  a  year  I  can  have  the 
land  back." 

Mr,  Kays  replied:  "  I  had  just  as  soon  do  that  as  not.  All 
I  want  is  my  money,  and  I  will  sign  a  paper  agreeing  to  deed 
it  back  to  you  at  the  end  of  that  time  on  your  paying  me  back 
one  thousand  dollars." 

Judge  Hilton  then  drew  an  article,  which  Kays  signed,  pro- 
viding that  upon  payment  by  Owen  to  Kays  of  one  thousand 
dollars  within  a  year  from  the  date,  the  premises  described  as 
having  been  deeded  by  Owen  to  Kays,  of  the  same  date,  should 
be  deeded  back  to  Owen.  Hilton  then  stated  to  the  parties 
that  this  instrument  would  convert  the  deed  into  a  mortgage, 
and  advised  against  the  making  of  it.  Kays  then  stated  that 
he  did  not  want  a  mortgage  on  the  land,  and  the  instrument 
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was  destroyed.  A  deed  of  the  premises  from  Owen  and  wife 
to  Kays  was  then  drawn,  and  read  over  to  Owen,  who  signed  it. 

The  deed  was  taken  to  Owen's  house  the  same  day,  and 
there  executed  by  the  wife,  in  the  presence  of  her  husband, 
Kays,  and  John  and  Charles  Rosevelt.  The  notes  claimed  to 
form  a  consideration  for  this  deed  were  afterwards  paid  by 
Kays.  They  amounted  to  about  one  thousand  dollars,  and 
were  so  called  and  reckoned  in  the  transaction.  The  land  was 
worth  from  eight  hundred  to  twelve  hundred  dollars. 

The  burden  of  proof  was  upon  the  complainant  to  show 
that  Kays  had  notice  of  his  unrecorded  lien  upon  the  prem- 
ises. We  are  not  satisfied  that  Kays  had  any  such  notice. 
On  the  contrary,  the  preponderance  of  evidence  is  decidedly 
in  favor  of  his  claim  that  he  had  no  notice,  and  received  the 
deed  in  good  faith. 

The  testimony  of  George  W.  Owen  is  relied  upon  to  prove 
notice.  Without  going  into  detail  as  to  our  reasons,  we  are 
not  inclined  to  put  any  reliance  upon  his  evidence,  as  it  is 
full  of  such  flat  contradictions  of  himself  that  the  truth  in 
it,  if  any,  is  not  clearly  discernible.  He  testifies  that  he  in- 
formed Judge  Hilton,  in  the  presence  of  Kays,  of  the  existence 
of  the  complainant's  mortgage,  and  that  it  ought  to  be  men- 
tioned in  the  deed,  and  that  conveyance  made  subject  to  it, 
and  Hilton  replied  it  would  make  no  diflFerence.  This  is 
denied  by  Kays,  Rosevelt,  and  Judge  Hilton,  and  is  not  rea- 
sonable. He  had  offered  to  turn  out  to  Kays  the  mill  prop- 
erty, which  was  unencumbered;  but  Kays  preferred  to  take 
the  land  in  question. 

If  the  deed  was  to  have  been  subject  to  this  mortgage,  the 
payment  could  not  have  amounted  to  over  three  hundred  dol- 
lars, and  Kays  would  not  have  been  likely  to  have  put  aside 
the  mill  property,  worth  the  amount  of  his  liability  upon  the 
Bock  and  Hill  notes,  and  voluntarily  accept  this  land,  thus 
encumbered,  in  lieu  thereof. 

Another  witness  swears  that  upon  a  certain  day,  the  date 
of  which  he  well  remembers,  coming  from  Hartford  towards 
Keeler  on  foot,  he  overtook  Kays  and  his  hired  man,  who 
each  had  a  load  of  lumber.  He  got  on  and  rode  with  Kays  a 
few  miles.  He  claims  he  had  a  conversation  with  Kays  about 
some  trouble  the  witness  had  experienced  with  Owen,  and  in 
the  talk,  told  Kays  that  Hanold  had  loaned  Owen  some  money, 
for  which  Owen  had  given  a  mortgage  upon  this  land.  This, 
he  claimed,  was  on  the  fifteenth  day  of  December,  1883,  and 
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he  fixed  the  time  by  a  note  that  he  paid  off  that  day,  and  re- 
membered it  because  he  paid  it  the  day  it  was  due,  and  no 
interest  was  charged  him. 

There  seems  to  have  been  no  particular  reason  why  he 
should  have  given  this  information  to  Kays,  and  the  evidence 
has  a  suspicious  look,  to  say  the  least.  Kays  denies  any  such 
talk,  and  both  he  and  his  hired  man  swear  that  the  witness 
Struble  never  rode  upon  a  load  of  lumber  with  Kays,  and, 
furthermore,  that  neither  of  them  drew  any  lumber  that  day. 

Hanold,  the  complainant,  also  testifies  that  on  the  fifth  day 
of  July,  1883,  he  drove  along  the  road  by  Kays's  house,  his 
errand  being  to  get  one  Ruble,  who  was  working  for  Kays,  to 
doctor  a  sick  horse  for  him.  He  found  Ruble  and  Kays  out 
by  a  shop  that  stood  at  the  side  of  the  road.  George  Kays,  a 
son  of  the  defendant,  was  also  present.  Hanold  claims  that 
Kays  got  to  talking  with  him  about  his  sick  colt,  and  dur- 
ing the  conversation,  Hanold  asked  him  if  he  owed  Owen 
some  eight  hundred  or  nine  hundred  dollars.  Kays  said  he 
thought  not.  Hanold  told  him  that  he  had  so  heard  and 
understood  from  Owen,  and  that  was  the  reason  he  asked  the 
question,  as  he  (Hanold)  had  let  Owen  have  some  money, — 
six  hundred  dollars.  Kays  then  asked  him  what  security  he 
had,  and  Hanold  replied  he  had  a  mortgage  on  the  Lensen- 
mayer  forty.     Kays  then  said:  "You  are  all  right,  then." 

This  conversation  is  denied  by  Kays,  and  also  by  Ruble 
and  George  Kays,  who  were  in  a  position  to  have  heard  it  had 
it  occurred. 

It  is  also  questioned  by  the  subsequent  conduct  of  Hanold, 
about  which  there  is  no  dispute.  On  the  day  of  the  presi- 
dential election  in  1884,  Hanold  accosted  Kays  in  the  hall 
where  the  election  was  being  held  in  their  township,  and 
asked  him  if  he  would  not  pay  the  mortgage.  Kays  said 
"  No  ";  he  had  a  clear  warranty  deed  of  the  land.  Hanold 
told  him  that  Owen  said  Kays  would  pay  the  mortgage  if 
waited  upon  for  a  while,  but  Kays  said  he  would  not  pay  it. 
Nothing  was  said  in  this  conversation  about  any  previous  talk 
about  this  mortgage,  or  any  notice  that  Kays  had  of  its  exist- 
ence. After  the  commencement  of  this  suit,  Hanold  and 
Kays  had  another  conversation,  in  the  store  of  Franklin  Hill. 
Kays  said  to  Hanold:  "They  have  served  the  papers  on  me 
in  regard  to  that  mortgage.  I  think  you  have  commenced  on 
the  wrong  man."  Hanold  replied:  "  I  don't  know  about  that." 
Mr.  Kays  then  said:  "Mr.  Hanold,  I  never  knew  you  had  a 
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mortgage  on  that  piece  of  land  until  election  day,  when  you 
told  me."  Ilanold  said  he  thought  it  very  strange;  that  he 
supposed  every  man  in  town  knew  it. 

In  this  conversation,  Hanold  did  not  claim  that  he  had  ever 
notified  Kays  of  the  mortgage  previous  to  the  execution  of  his 
deed,  as  he  would  have  been  apt  to  have  done  had  it  been  true 
that  he  told  him  of  it  in  July,  1883. 

Franklin  Hill,  and  another  person  who  heard  the  conversa- 
tion, also  testify  that,  in  the  winter  of  1884  and  1885,  Hill 
asked  Owen,  in  Hill's  store,  if  he  had  ever  told  Kays  that 
Hanold  had  a  mortgage  upon  the  Lensenmayer  forty,  and 
Owen  replied  that  he  did  not  know  as  he  ever  had,  and  that  he 
could  not  swear  that  Kays  knew  there  was  a  mortgage  upon  it. 

There  is  no  other  evidence  in  the  case  having  any  tendency 
to  prove  any  knowledge  on  the  part  of  Kays  of  the  existence 
of  the  Hanold  mortgage  on  the  2d  of  September,  1884;  nor  is 
there  anything  in  the  proofs  showing  any  collusion  upon  the 
part  of  Kays  with  Owen  to  defraud  the  creditors  of  the  latter, 
outside  of  Owen's  evidence,  which  we  regard  as  worthless. 

The  evidence  establishes  the  fact  that  Kays  paid  the  notes 
to  Bock  and  Hill,  as  he  agreed  to,  and  he  thereby  became  a 
purchaser  for  value  of  the  land. 

He  relinquished  his  rights  as  a  surety  upon  said  notes,  and 
agreed  absolutely  to  pay  them  as  his  own,  thereby  expressly 
assuming  a  new  legal  obligation.  He  did  pay  them  before 
notice  of  complainant's  equities.  This  payment  formed  a 
sufficient  consideration  for  the  deed. 

The  taking  of  this  land  in  payment  of  a  precedent  debt 
from  Owen  to  Kays  would  not,  as  claimed  by  complainant,  in 
this  state,  prevent  Kays  from  being  regarded  as  a  purchaser 
for  value.  This  deed  was  not  taken  as  security,  as  in  the  case 
of  Boxheimer  v.  Ounn,  24  Mich.  372,  but  as  an  absolute  con- 
veyance, for  which  Kays  agreed  to  pay,  and  did  pay,  two  notes 
upon  which  Owen  was  primarily  liable,  thus  discharging  Owen 
from  the  debt.  But  if  the  notes  had  been  payable  by  Owen  to 
Kays,  and  therefore  evidencing  a  precedent  debt,  a  surrender 
of  the  notes  to  Owen  by  Kays,  or  a  cancellation  or  destruction 
of  them,  would  nevertheless  have  furnished  a  sufficient  consid- 
eration for  the  deed.  The  doctrine  that  the  extinguishment 
of  a  pre-existing  debt  is  not  a  valid  and  sufficient  considera- 
tion for  the  transfer  of  a  negotiable  instrument,  was  repudiated 
in  Bostwickv.  Dodge,  1  Doug.  (Mich.)  413, 41  Am.  Dec.  584;  and 
it  has  ever  since  prevailed  in  our  state  that  such  discharge  of 
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a  precedent  indebtedness  is  as  good  a  consideration,  in  such  a 
case,  as  the  payment  of  money,  or  the  delivery  of  any  species 
of  property  whatever:  Outhwite  v.  Porter,  13  Mich.  533,  539. 

In  Baker  V.  Pierson,  5  Mich.  459,  it  was  held  that  the  holder 
of  a  mortgage  given  for  a  precedent  debt  was  a  purchaser  for 
value. 

We  know  of  no  good  reason  why  one  who  takes  a  deed  of 
land  in  absolute  payment  of  a  debt  due  him,  or  discharges 
and  pays  a  note  for  the  maker  upon  which  he  is  a  surety,  as 
the  consideration  for  such  deed,  has  not  as  good  a  standing,  as 
a  purchaser  for  value,  as  one  who  pays  money  or  exchanges 
property  therefor. 

The  decree  of  the  court  below  must  be  reversed,  and  the  bill 
of  complainant  dismissed,  with  costs  of  both  courts,  as  against 
the  defendant  Kays,  whose  title  must  prevail. 


Bona  Fidk  PurtCHASER,  creditor  accepting  goods  in  payment  of  precedent 
debt  is:  Butters  v.  Haughtoout,  42  111.  18;  89  Am.  Deo.  401.  Grantee  in  deed 
taken  for  precedent  debt  ia  not  deemed  bona  fid*  purchaser  against  trusts  of 
which  he  had  no  notice;  but  it  is  otherwise  if  he  releases  valid  security  for 
Buch  precedent  debt:  Padgett  v.  Laioranee,  10  Paige,  170;  40  Am.  Dec.  232. 
A  conveyance  in  consideration  of  the  cancellation  of  a  pre-existing  indebted- 
ness is  a  conveyance  for  a  valuable  consideration  under  Civil  Code  of  Cali- 
fornia: Foorman  v.  WaUoux,  75  Cal.  552.  One  having  a  quitclaim  deed  only 
to  realty  from  his  immediate  grantor,  whether  a  purchaser  or  not,  is  not  a 
bona  fide  purchaser  with  respect  to  outstanding  and  adverse  equities  shown 
by  record,  or  which  are  discoverable  by  reasonable  diligence  and  inquiry: 
Johnson  v.  WiUiaTna,  37  Kan.  179.  When  the  consideration  of  a  deed  is  a 
pre-existing  debt,  or  when  a  mortgage  is  taken  on  the  land  to  secure  such 
indebtedness,  it  will  not,  in  Texas,  support  the  claim  of  bona  fide  purchaser: 
Steffian  v.  Milmo  etc.  Bank,  69  Tex.  513.  One  who  claims  under  a  quitclaim 
deed,  which  on  its  face  purports  to  convey  only  the  interest  of  the  vendor, 
cannot  be  a  bona  fide  purchaser:  Lumber  Co.  v.  Hancock,  70  Id.  312. 

Payment  by  Voujntker  of  Another's  Debt  is  sufficient  consideration 
to  support  a  promise  of  repayment:  Price  v.  Towaey,  3  Litt.  423;  14  Am. 
Dec.  81. 

Payment.  —  Taking  note  of  debtor  or  of  third  person  for  precedent  debt 
is  no  payment,  unless  it  be  expressly  agreed  to  take  the  note  in  payment, 
and  run  risk  of  its  being  paid:  Berry  v.  Griffin,  10  Md.  27;  69  Am.  Dec.  123; 
Taylor  v.  Connor,  41  Miss.  722;  97  Am.  Dec.  419;  but  the  taking  of  promis- 
sory note  postpones  payment  of  precedent  debt  until  default  in  payment  of 
note:  Mitchell  v.  Hackett,  25  Cal.  538;  85  Am.  Dec.  151.  Acceptance  of  prom- 
issory note  in  lieu  of  precedent  debt  suspends  remedy  on  first  contract  till 
notes  mature:  Yatea  v.  Donaldson,  5  Md.  389;  61  Am.  Dec.  283;  Mosea  v. 
Trice,  21  Gratt.  656;  8  Am.  Rep.  609;  NiglUingale  v.  Chaffee,  11  R.  I.  609; 
23  Am.  Rep.  531;  Caldwell  v.  Hall,  49  Ark.  508;  4  Am.  St.  Rep.  64,  and 
note  69. 

Payment  by  Joint  Debtor  is  Regarded  in  the  light  of  a  purchase,  where 
he  takes  an  assignment  in  the  name  of  a  stranger:  Sherwood  v.  Collier,  3  Dev. 
380;  24  Am.  Dae.  264. 
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r(M  MiCiilOAN,  447.] 

Nbolioenck.—  In  Acrroii  for  Injury  from  Defectivi  Higuwat,  it  thi 
Facts  Disclosed  by  tha  record  do  not  show  clearly  and  indispntably 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and  upon  this 
issue  there  are  two  reasonable  but  different  views  which  might  be  taken, 
the  question  should  bo  submitted  to  the  jury. 

NwJLiaENCB.  —  ROLB    IS     NOT    UNIVERSAL    THAT     DEFENDANT    IS    EXCCSED 

FROM  Liability  merely  because  the  plaintiff,  knowing  of  the  danger 
caused  by  the  defendant's  negligence,  voluntarily  incurs  it.  If  the  de> 
fcndant  has  so  acted  as  to  induce  the  plaintiff,  acting  with  reasonable 
prudence,  to  incur  the  danger,  or  if,  by  the  defendant's  negligence,  the 
plaintiff  is  placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily 
incurs  another  danger,  the  defendant  is  liable,  although  the  plaintiff  may 
not  in  the  emergency  have  pursued  the  course  which  ordiiuiry  prudence 
would  have  dictated. 

Person  Lawfully  Using  Highway,  although  He  Meets  wrru  Ob- 
struction or  other  cause  of  insufficiency,  may  yet  proceed  if  it  is  con- 
sistent with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  jury. 

If  Danger  is  Known,  and  can  be  Easily  Avoided,  peril  voluntarily 
and  unnecessarily  assumed  may  constitute  such  contributory  negligence 
as  would  preclude  recovery. 

ESIERGENCIF.3    MAY    SOMETIMES    BK    GiVEN    IN    EVIDENCE,    and    wiU    justify 

what  would  otherwise  be  an  indefensible  act;  such,  for  instance,  as  that 
of  an  engineer  standing  at  his  post  iu  the  endeavor  to  save  the  lives  of 
the  passengers  or  others  when  a  collision  is  imminent,  or  of  a  person 
rushing  in  front  of  an  engine  to  save  the  life  of  a  child,  or  placing  him- 
self in  a  position  of  danger  to  save  the  life  of  another.  But  evidence  of 
the  ill  health  of  the  plaintiff's  wife,  and  his  anxiety  to  reach  home,  is 
properly  excluded. 

Testimony  Tending  to  Show  Condition  and  Situation  of  Highway, 
and  whether  there  were  any  railings  or  guides  to  indicate  the  position  of 
the  highway  embankment  when  covered  by  water,  and  to  protect  persons 
from  the  danger  of  driving  off,  is  admissible,  as  bearing  upon  the  defend- 
ant's negligence  in  not  keeping  the  highway  in  a  condition  reasonably 
safe  and  tit  for  public  traveL 

Ik  Suit  Involving  Negligence  of  Township  in  not  Keeping  High- 
way in  Repair,  Jury  ark  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  to  determine  whether  the  roail  was 
reasonably  safe  or  not,  and  for  this  purpose  expert  testimony  is  not  re- 
quired. 

Michigan  Statute  does  not  Require  Township  to  keep  ita  highways  ab- 
solutely safe  for  public  travel,  but  only  reasonably  safe  for  that  purpose. 

Franklin  P.  Monjort  and  T.  M.  Crocker^  for  the  appellant. 

Eldredge  and  Spier,  for  the  defendant. 

Champlin,  J.  The  plaintiflf  is  the  proprietor  of  a  livery- 
Btahle  in  the  village  of  Utica.  On  the  morning  of  May  7, 
1885,  he  let  u  horse  and  buggy  to  Andrew  T.  Sopher  to  mako 
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a  trip  to  Mt.  Clemens.  The  road  from  Utica  to  Mt.  Clemens 
crosses  the  north  branch  of  the  Clinton  River  by  a  bridge. 
The  approach  to  this  bridge  from  the  west  was  over  low  land, 
and  the  highway  passed  over  an  embankment  for  a  distance 
of  about  480  feet.  The  height  of  this  embankment  varied 
from  four  to  seventeen  feet  on  the  north  side.  The  width  of 
the  roadway  at  this  point  varied  from  fourteen  to  eighteen 
feet.  The  road-bed  had  been  constructed  along  the  line  of 
what  had  been  a  mill-dam,  and  was  not  upon  a  straight  line. 
In  passing  west,  the  first  object  crossed  would  be  the  bridge 
over  the  north  branch  of  the  Clinton  River,  which,  on  the  day 
referred  to,  was  above  water.  Proceeding  westward,  the  em- 
bankment turned  nearly  to  the  northwest,  to  a  point  marked 
by  a  thorn-tree,  which  stood  in  the  south  edge  of  the  embank- 
ment, a  distance  of  202  feet  from  the  bridge.  Opposite  this 
tree,  for  a  short  distance,  the  land  upon  the  embankment  on 
the  north  side  appeared  to  be  about  seven  inches  above  water. 
At  this  point  the  embankment  curves  to  the  left,  and  proceeds 
in  a  nearly  southwest  direction  for  a  distance  of  120  feet,  when 
it  curves  again,  and  travels  in  a  northwesterly  direction  to 
high  land,  a  distance  of  185  feet.  Opposite  the  last-mentioned 
curve,  the  middle  branch  of  the  Clinton  River  had  encroached 
upon  the  embankment,  and  washed  away  a  portion,  narrowing 
the  surface  at  this  point  to  fourteen  feet.  This  embankment 
had  for  many  years  been  subject  to  overflow  from  the  waters 
of  Clinton  River,  on  occasions  of  freshets  caused  by  rain-fall, 
and  on  the  day  above  mentioned  was  submerged,  with  the  ex- 
ception of  the  point  opposite  the  thorn-tree,  to  the  depth  of 
from  two  feet  to  two  and  one  half  feet.  There  was  no  railing 
or  other  protection  to  prevent  persons  traveling  the  highway 
from  going  oflf  the  embankment,  or  to  indicate  where  the  road- 
bed was  when  covered  by  water. 

Mr.  Sopher  was  familiar  with  the  road,  and  knew  its  gen- 
eral condition  and  character.  He  went  over  the  place  in 
question  on  his  way  to  Mt.  Clemens,  and  found  it  covered 
with  several  inches  of  water,  but  had  no  trouble  in  making 
the  crossing.  This  was  about  midday.  At  about  six  in  the 
afternoon  he  started  to  return  home.  He  reached  the  river 
before  dark,  and  saw  that  the  water  had  risen  considerably 
during  the  afternoon.  He  attempted  to  drive  across,  and  had 
proceeded  to  the  point  where  the  middle  branch  had  pre- 
viously washed  away  a  part  of  the  embankment,  when,  as  he 
testifies,  his  horse  and  wagon  went  off  the  embankment  on 
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the  right-hand  side.  He  sprang  out  of  the  wagon  upon  grade. 
His  horse  turned  short  to  the  left,  and  came  upon  the  em- 
bankment. He  tried  to  turn  him  to  the  right,  but  he  acted  ag 
if  crazed,  and  plunged  straight  across  the  embankment  into 
the  deep  waters  which  overspread  the  flats,  and  was  drowned. 
The  cushions  and  whip  were  lost,  and  the  wagon  was  some- 
what injured. 

Plaintiflf  brought  this  action  to  recover  damages  for  the 
loss  of  the  horse  and  injury  to  his  wagon,  and  bases  his  right 
to  recover  upon  the  alleged  negligence  of  defendant  in  suffer- 
ing the  embankment  and  approach  to  the  bridge  to  be  kept 
and  maintained  in  a  crooked,  narrow,  winding,  washed,  tor- 
tuous, uncertain,  and  overflowed  condition,  misleading  and 
deceiving  persons  traveling  the  same,  and  in  wrongfully  and 
negligently  failing  to  erect  any  railing  and  guide  or  barrier 
along  such  embankment  and  approach  to  the  bridge,  to  pre- 
vent persons  from  driving  into  danger  and  deep  water  on 
either  side  of  the  same,  and  wrongfully  and  negligently  fail- 
ing to  place  any  barrier  or  warning  to  prevent  persons  from 
driving  upon  and  along  said  highway  embankment  while  said 
crooked  approach  to  the  bridge  was  washed  and  overflowed 
with  water  and  deceiving  and  misleading  to  travelers,  and 
wrongfully  and  negligently  suffering  such  defective  highway, 
60  overflowed,  to  remain  open  to  travelers.  The  declaration 
also  alleged  that  Sopher  was  ignorant  of  the  unsafe  and  peril- 
ous condition  of  such  highway  embankment  and  approach  to 
such  bridge,  and  being  misled  and  deceived  by  the  narrow- 
ness, crookedness,  windingness,  and  uncertainty  of  said  high- 
way embankment,  and  not  being  in  any  manner  warned 
thereof,  or  prevented,  upon  such  highway  embankment,  and 
without  fault  on  his  part,  drove  upon  said  bridge  and  em- 
bankment. 

After  the  testimony  was  closed,  the  circuit  judge  took  the 
case  from  the  jury,  and  directed  a  verdict  for  the  defendant, 
upon  the  ground  that  Sopher,  who  was  plaintiff''s  bailee  of 
the  property  at  the  time,  was  guilty  of  contributory  negli- 
gence. He  instructed  the  jury  as  follows:  "If  a  person,  with 
full  knowledge  that  a  highway  is  unsafe  at  a  particular  place, 
undertakes  to  pass  such  dangerous  point,  he  should  be  held 
to  have  done  so  at  his  own  risk;  and  if,  in  this  case,  Sopher 
knew  that  the  road  was  overflowed;  that  the  embankment 
was  narrow  and  winding;  that  there  were  no  guard-rails,  bar- 
riers, or  monuments  to  indicate  where  the  road  was;  that 
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where  it  was  so  overflowed  it  was  dangerous  to  cross;  and, 
possessing  such  knowledge,  he  undertook  to  pass  such  dan- 
gerous point, — he  should  be  held  to  have  done  so  at  his  own 
risk.  It  appears,  from  hi?)  evidence,  that  he  was  familiar  with 
this  road,  and  had  traveled  it  frequently  for  many  years.  He 
knew  that  it  was  winding,  and  states  that  he  had  heard  that 
others  had  got  into  diflSculty  in  undertaking  to  cross  when  it 
was  overflowed,  and  what  course  he  thought  he  ought  to  fol- 
low in  order  to  avoid  an  accident;  but  that  he  made  a  mistake 
by  being  misled  by  a  little  spot  of  land  that  was  not  over- 
flowed, and  went  farther  to  the  right  than  he  should  have 
done,  and  the  horse  got  ofi"  into  deep  water.  He  had  crossed 
the  embankment  that  same  afternoon,  relying  upon  his  famil- 
iarity with  it,  and  it  was  then  overflowed  with  water.  When 
he  returned,  he  saw  that  the  water  was  higher,  and  knew  that 
the  risk  was  greater,  but  he  preferred  to  take  his  chances  of 
navigating  safely  across,  rather  than  seek  some  other  route,  or 
wait  a  few  hours  until  the  water  had  subsided." 

We  do  not  think  that  the  facts  disclosed  by  the  record 
showed  clearly  and  indisputably  that  the  plaintifi''s  bailee  was 
guilty  of  contributory  negligence.  Upon  this  issue  there  are 
two  reasonable  but  different  xiewe  which  might  be  taken,  and 
therefore  the  question  should  have  been  submitted  to  the  jury. 
The  fact  that  Sopher  knew  the  location  of  the  highway,  that 
it  was  crooked,  that  there  were  no  guides  or  barriers,  that  it 
was  overflowed,  and  the  water  had  raised  since  he  last  passed 
over  it,  and  knew  that  some  hazard  was  incurred  in  attempt- 
ing to  pass  over  it,  did  not  conclusively  show  that  it  was 
negligence  in  him  to  make  the  attempt.  Of  course,  the  in- 
creased hazard  from  the  rising  of  "the  water  called  upon 
Sopher  to  exercise  increased  caution,  and  may  have  been  a 
circumstance  which,  in  the  opinion  of  some  persons,  should 
have  determined  him  not  to  make  the  attempt  at  all;  but 
whether  it  was  or  not,  in  connection  with  the  other  factSy 
should  have  been  left  with  the  jury  to  determine. 

It  is  not  a  universal  rule  that  the  defendant  is  excused  from 
liability  merely  because  the  plaintiff',  knowing  of  the  danger 
caused  by  defendant's  negligence,  voluntarily  incurs  that  dan- 
ger. If  the  defendant  has  so  acted  as  to  induce  the  plain- 
tiff", acting  with  reasonable  prudence,  to  incur  the  danger,  or 
if  plaintiff",  by  defendant's  negligence,  is  placed  in  a  situation 
of  peril,  to  escape  which  he  voluntarily  incurs  another  danger, 
the  defendant  is  liable,  although  the  plaintiff"  may  not,  in  the 
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emergency,  have  pursued  the  course  which  ordinary  prudence 
would  have  dictated. 

The  danger  in  this  instance  consisted  in  the  liability  of 
driving  off  the  embankment  because  it  was  more  or  less  ob- 
scured by  the  water  flowing  over  it.  If  Sopher  negligently 
incurred  this  danger,  that  is  to  say,  if  he  was  not  acting  as  a 
reasonable  man  would  act  under  the  circumstances,  the  plain- 
tiff cannot  recover.  It  should  be  remembered  that  the  risk 
of  driving  off  the  embankment  when  obscured  by  the  overflow 
of  water  was  no  greater  than  the  risk  of  driving  off  on  a  dark 
night.  In  one  case  the  vision  is  obscured  by  water,  and  in 
the  other  by  darkness;  and  it  would  hardly  be  claimed  that 
it  would  be  negligence  per  ae  to  attempt  to  drive  over  this 
portion  of  the  highway  on  a  dark  night.  Whether  it  would 
bo  negligence  in  a  particular  instance  would  depend  upon  all 
the  facts  and  circumstances,  which  should  be  submitted  to 
the  jury. 

We  have  examined  the  authorities  cited  by  the  defendant's 
counsel.  The  case  mainly  relied  upon  is  Fox  v.  Glastenhnry, 
29  Conn.  204,  which,  in  some  of  its  features,  is  quite  parallel 
to  the  one  at  bar.  An  inlet  from  the  Connecticut  River  ran 
up  into  the  mainland.  About  twenty-seven  rods  from  its 
mouth,  a  highway  had  been  laid  out,  across  this  inlet,  to  a 
ferry,  and  a  causeway  constructed  across  for  the  accommoda- 
tion of  the  public.  The  causeway  was  about  twenty-five  rods 
long,  and  nineteen  feet  wide,  and  was  raised  about  two  feet 
above  the  ordinary  stage  of  water.  There  was  a  bridge  about 
nine  rods  from  the  easterly  end  of  it.  The  water  alongside 
of  the  causeway  was  ordinarily  about  one  foot  deep,  but  in 
times  of  freshet,  frequently  rose  so  high  as  to  submerge  the 
causeway,  and  render  its  passage  perilous,  and  sometimes 
impossible.  About  two  rods  west  of  the  bridge,  there  was  a 
curve  in  the  direction  of  the  causeway  of  about  sixty-three 
degrees.  There  was  a  freshet  in  the  river  at  the  time  of  the 
accident,  which  entirely  covered  the  causeway.  The  water 
was  rising  rapidly,  and  there  was  a  strong  wind.  The  bridge 
was  not  submerged. 

About  three  o'clock  in  the  afternoon,  Harriet  Fox  and  Mrs. 
Clarinda  Fox,  who  were  both  well  acquainted  with  the  high- 
way, procured  a  horse  and  wagon,  and  started  to  go  over  the 
causeway  to  the  feriy.  When  they  came  in  full  view  of  it, 
they  stopped  in  front  of  the  residence  of  Mrs.  French,  and  in- 
quired of  her  whether  people  had  crossed  there  that  day,  to 
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which  she  replied  they  had,  but  that  she  had  seen  no  one  pass 
that  way  that  afternoon,  and  that  she  had  not  noticed  before 
that  the  water  was  over  the  road.  The  deceased  (Harriet 
Fox)  then  inquired  of  Mrs.  French  if  she  would  dare  to  cross. 
She  replied  that  she  would  be  afraid  unless  she  had  a  very 
gentle  horse,  and  the  deceased  remarked  that  their  horse  was 
perfectly  gentle.  They  made  the  attempt,  which  resulted  in 
their  getting  off  the  causeway,  and  the  death  of  Harriet  Fox. 

Action  was  brought  against  the  town  to  recover  damages 
for  the  loss  of  her  life  by  reason  of  its  negligence  in  not  main- 
taining a  railing  along  the  sides  of  the  causeway.  The  court, 
in  deciding  the  case,  used  this  language:  "We  think  that  in 
driving  upon  the  causeway  at  all,  even  easterly  of  the  bridge, 
submerged,  as  they  saw  it  was,  and  with  nothing  visible  above 
the  surface  of  the  water  to  indicate  its  true  location,  these 
ladies  disregarded  the  dictates  of  ordinary  prudence  and  dis- 
cretion." 

And  again:  "The  attempt  of  these  ladies  to  pass  over  tUs 
causeway,  and  especially  over  the  western  part  of  it,  was  an 
act  of  rashness,  which,  upon  the  well-settled  principles  of  law 
applicable  in  cases  of  this  character,  bars  all  claims  in  their 
behalf  for  damages  from  the  town.  We  think  no  person  of 
ordinary  prudence  and  discretion  would  make  such  attempt." 

We  are  not  disposed  to  follow  the  court  in  this  case  in  pro- 
nouncing the  conduct  of  the  deceased  negligence  per  se. 

The  correct  principle  in  cases  of  this  kind  is  laid  down  in 
Kelleyv.  Fond  du  Lac,  31  Wis.  179,  187, as  follows:  "The  fact 
that  a  traveler  sees  an  obstruction  or  other  defect,  and  knows 
its  dangerous  character,  is  not  conclusive  proof  that  he  was 
negligent  in  attempting  to  pass  it.  A  person  who,  in  the  law- 
ful use  of  a  highway,  meets  with  an  obstacle  or  other  cause  of 
insuflficiency,  may  yet  proceed  if  it  is  consistent  with  reason- 
able care  so  to  do;  and  this  is  generally  a  question  for  the 
jury,  depending  upon  the  nature  of  the  obstruction  or  insuffi- 
ciency, and  all  the  circumstances  surrounding  the  party." 

The  principle  here  stated  was  recognized  in  Bronson  v. 
Southbury,  37  Conn.  199.  See  also  Mahoney  v.  Metropolitan 
R.  R.  Co.,  104  Mass.  73;  Thomas  v.  Western  Union  Tel.  Co., 
100  Id.  157;  Horton  v.  Ipswich,  12  Cush.  488;  Hubbard  v.  Con- 
cord, 35  N.  H.  52. 

If  the  danger  is  known,  and  can  be  easily  avoided,  a  peril 
voluntarily  and  unnecessarily  assumed  may  constitute  such 
contributory  negligence  as  would  preclude  a  recovery:    Erie 
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V.  ^fagill,  101  Pa.  St.  616;  47  Am.  Rep.  739;  Schaefler  v. 
Sandusky,  33  Ohio  St.  246;  Wilson  v.  Charleatown,  8  AUen,  137; 
85  Am.  Dec.  693;  Centralia  v.  Krouse,  64  111.  19;  Parkhill  v. 
Brighton,  61  Iowa,  103;  Cook  v.  Johnson,  58  Mich.  437;  55 
Am.  Rep.  703. 

The  cases  cited  above  were  mostly  cases  of  defective  side- 
walks, where  the  danger  could  easily  have  been  avoided,  and 
no  risk  incurred.  In  the  case  before  us  the  record  does  not 
disclose  any  other  way  which  the  plaintiff's  bailee  could  have 
taken  to  avoid  the  danger  of  crossing  upon  the  embankment. 

It  was  urged  if  Sopher  was  guilty  of  negligence  which  would 
preclude  him  from  recovering  damages  against  the  township, 
his  negligence  could  not  be  imputed  to  the  plaintiff,  so  as  to 
bar  his  right  of  recovery,  if  he  was  damaged  through  defend- 
ant's negligence.  The  point  is  not  raised  by  any  assignment 
of  error,  and  is  inconsistent  with  the  case  made  by  the  plain- 
tiff's declaration,  and  calls  for  no  decision  upon  this  record. 

There  was  no  error  in  excluding  testimony  to  prove  that 
Sopher's  wife  was  in  ill  health,  and  his  anxiety  to  reach  home. 
It  could  not  be  considered  as  an  element  of  proof  to  excuse 
him  from  incurring  risks  which  ho  might  not  otherwise  have 
taken,  or  measuring  the  care  which  a  prudent  man  would  have 
exercised  under  the  circumstances. 

Emergencies  may  sometimes  be  given  in  evidence,  and  will 
justify  what  otherwise  would  be  considered  a  rash  and  inde- 
fensible act, — such  as  those  of  an  engineer  of  a  train  of  cars 
standing  at  his  post  in  the  endeavor  to  save  the  lives  of  the 
passengers  or  others  when  a  collision  is  imminent;  of  a  person 
rushing  in  front  of  an  engine  to  save  the  life  of  a  child;  of  a 
person  placing  himself  in  a  position  of  danger  to  save  the  life 
of  another:  Eckert  v.  Long  Island  R.  R.  Co.,  43  N.  Y.  502;  3 
Am.  Rep.  721;  Linnehan  v.  Sampson,  126  Mass.  506;  30  Am. 
Rep.  692;  Cottrill  v.  Chicago  etc.  Ry  Co.,  47  Wis.  634;  32 
Am.  Rep.  796;  Pennsylvania  Co.  v.  Roney,  89  Ind.  453;  46 
Am.  Rep.  173. 

But  mere  illness  in  a  family  which  does  not  hinder  a  per- 
son from  the  prosecution  of  his  ordinary  business,  or  prevent 
him  from  leaving  home  to  perform  the  ordinary  duties  of  a 
constable,  as  was  this  case,  cannot  be  considered  as  a  circum- 
stance attending  the  transaction  which  the  jury  would  be 
authorized  to  consider  in  determining  whether  he  acted  as  a 
prudent  man  would  in  attempting  to  cross,  or  in  crossing,  the 
stream  in  question:  Hyde  v.  Jamaica,  27  Vt.  443,  464. 
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The  court  also  erred  in  excluding  testimony  covered  by  the^ 
second,  third,  fourth,  and  fifth  assignments  of  error.  The 
testimony  offered  tended  to  show  the  condition  and  situation 
of  the  highway,  and  whether  there  were  any  railings  or  guides 
to  indicate  the  position  of  the  highway  embankment  when 
covered  by  water,  and  to  protect  persons  from  the  danger  of 
driving  off.  This  was  proper  testimony  as  bearing  upon  the 
negligence  of  the  defendant  in  not  keeping  the  highway  in  a 
condition  reasonably  safe  and  fit  for  the  public  travel:  Carver 
V.  Detroit  and  Saline  Plank  Road  Co.,  61  Mich.  584. 

The  tenth  assignment  of  error  is  overruled.  The  question 
was:  "State  whether  or  not,  from  your  knowledge  of  roads 
and  observation  of  this,  it  is  or  not  a  safe  road." 

The  jury  were  the  proper  persons  to  draw  all  proper  infer-^ 
ences  from  the  facts  proved,  and  from  such  facts  and  infer- 
ences therefrom  it  was  their  province  to  determine  whether 
the  road  was  reasonably  safe  or  not.  It  did  not  require  expert 
testimony  to  show  the  condition  of  the  road;  and  if  it  did,  the 
witness  was  not  shown  to  have  been  an  expert:  Ryerson  v. 
Abington,  102  Mass.  531;  Kelley  v.  Fond  du  Lac,  31  Wis.  179» 
186. 

But  the  question  was  improper  for  another  reason.  The 
township  is  not  obliged  to  keep  its  highways  absolutely  safe 
for  travel.  The  statute  only  requires  that  it  shall  keep  them 
reasonably  safe  and  fit  for  public  travel.  The  question,  there- 
fore, if  otherwise  proper,  was  too  broad,  and  not  within  the 
limitation  of  the  statute. 

The  errors  complained  of  in  the  charge,  and  refusals  ta 
charge,  are  covered  by  what  we  have  already  said. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


Contributory  NEOLiaENCE,  when  question  for  jury,  and  when  for  the 
court:  Note  to  Mynning  v.  Detroit  etc.  R'y  Co.,  64  Mich.  93;  ante,  p.  813. 
(Negligence,  except  in  the  failure  to  perform  a  statutory  duty,  is  rarely  a 
question  of  law;  and  being  generally  a  question  of  fact,  it  is  not  proper  to 
direct  the  jury  what  specific  acts  constitute  contributory  negligence.  Con- 
tributory negligence  on  part  of  defendant  not  violation  of  a  statutory  duty 
must  depeud  upon  the  facts  of  the  particular  case,  of  which  the  jury  alone 
are  the  judges:  Railtoay  Co.  v.  Oreenlee,  70  Tex.  553.  There  are  exceptional 
cases  of  negligence,  in  which,  the  measure  of  duty  being  determinate,  the 
same  under  all  circumstances,  as  for  instance  the  rule  of  requiring  all  per- 
sons about  to  cross  a  railroad  track  to  stop,  look,  and  listen,  tlio  question  i» 
for  the  court;  but  as  negligence  is  the  absence  of  care,  according  to  circum- 
stances, when  tliere  is  a  reasonable  doubt  as  to  the  facts  or  as  to  the  infer- 
ences to  he  drawn  from  them,  or  when  the  measure  of  duty  is  ordinary,  and 
reasonable  care  and  the  degree  of  care  required  varies  according  to  the  cir- 
Am.  ijr.  llEi'.,  Vol.  VIII.  — 5-1 
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-oanutanoes,  the  question  of  negligence  is  neoeasarilj  for  the  jury:  PentuyU 
txtmia  R'y  Co.  v.  Peters,  110  Pa.  St.  206. 

C!oNTRrBtnroRY  Nboliobnce,  when  dok.1  not  Prevent  Reoovert:  Not* 
to  Brannenv.  Kokomoetc.,  116  Ind.  115;  7  Am.  St  Rep.  417;  Troy  v.  Capt 
Fear  etc.  R.  R.  Co.,  99  N.  C.  298;  6  Am.  St  Rep.  629.  Slight  contributory 
'negligence  does  not  bar  recovery:  Wicliita  etc.  R.  R.  Co.  v.  Davia,  21  Kan. 
743;  1  Am.  St  Rep.  275,  and  note  279.  Contributory  negligence  of  third 
person  will  not  bar  recovery:  Barry  v.  Terkildsen,  72  Cal.  254;  1  Am.  St 
Rep.  65.  One  who  drives  his  cattle  over  a  railroad-crossing  without  looking 
«r  listening  for  an  approaching  train  is  guilty  of  negligence,  but  where  the 
«attle  are  killed  by  a  train,  and  it  is  shown  that  the  company's  employees, 
l)y  the  use  of  ordinary  care  and  prudence,  could  have  avoided  the  injury 
after  discovering  the  danger,  a  recovery  cannot  be  defeated  on  account  of  the 
owner's  contributory  negligence:  WooaUr  v.  Chicago  etc.  R'y  Co.,  74  Iowa, 
593.  Contributory  negligence  will  not  prevent  recovery  where  action  of 
defendant  ia  wanton,  willful,  or  reckless:  Bouwmeester  v.  Orand  Rapids  etc 
R'y  Co.,  63  Mich.  657.  Where  train  stops  at  the  station  to  which  a  passenger 
'is  bound,  but  before  he  is  able  to  alight,  it  is  started  again,  and  he  i^  injured 
.in  attempting  to  alight,  under  the  conductor's  direction,  while  the  train  is 
moving  slowly,  and  the  danger  is  not  apparent  he  is  not  guilty  of  such  con- 
tributory negligence  as  will  bar  recovery:  St.  Louis  etc.  R'y  v.  Person,  49 
Ark.  182.  Where  injuries  are  caused  by  sole  negligence  of  defendant,  com- 
pany is  liable  in  damages;  but  if  deceased  was  guilty  of  negligence,  which 
was  the  proximate  cause  of  his  death,  the  company  is  not  liable,  unless  after 
discovering  the  deceased's  negligence,  it  failed  to  use  proper  care  to  avoid 
the  consequence  of  such  negligence:  Virginia  etc  R'y  v.  BarkadaU's  Adm'r, 
«2  Va.  330. 

CoNTRiBUTOBT  Neouqence,  INSTANCES  OF  What  IS  NOT.  —  Engineer  re- 
maining at  his  post  of  duty  is  not  guilty  of:  Central  R'y  v.  Crosby,  74  Ga. 
737;  68  Am-  Rep.  463;  trying  to  ford  a  flooded  highway  is  not  necessarily 
contributory  negligence:  Merrill  v.  North  Yarmouth,  78  Me.  200;  67  Am. 
Rep.  794;  walking  upon  defective  sidewalk  is  not  necessarily  contributory 
negligence:  City  qf  Altoona  v.  Lotz,  114  Pa.  St  238;  60  Am.  Rep.  346;  it  ii 
not  necessarily  contributory  negligence  for  traveler,  knowing  dangerous  con- 
dition of  highway,  to  travel  upon  it,  no  other  safe  way  being  in  use:  Town 
r^if  Albion  V.  Hetrick,  90  Ind.  546;  46  Am.  Rep.  230;  Henry  Co.  etc.  t.  Jaeh- 
•Mon,  86  Ind.  Ill;  44  Am.  Rep.  274.  One  who  pays  little  heed  to  his  sur- 
roundings,  and  goes  hither  and  thither  in  an  absent-minded  manner,  or 
■  thinking  only  of  some  particular  object,  and  shutting  his  eyes  to  everything 
else,  is  guilty  of  an  inattention  sometimes  dangerous  to  himself,  and  quite 
«8  often  to  his  neighbors,  and  a  want  of  that  ordinary  care  which  the  safety 
of  society  requires  all  sane  persons  of  mature  age  to  exercise,  and  for  which 
they  are  civilly  liable:  Hutdiins  v.  Priestly  etc.  Co.,  61  Mich.  252.  Although 
a  minor  killed  while  playing  upon  a  turn-tablo  of  a  railway  company  had 
sufficient  intelligence  to  know  that  it  was  wrong  to  trespass  upon  the  turn- 
table, yet  if  he  had  no  knowledge  that  playing  upon  the  tablo  was  unsafe  or 
dangerous,  it  cannot  be  said  that  he  was  guilty  of  contributory  negligence: 
Union  etc.  R'y  v.  Duiiden,  37  Kan.  1.  It  is  not  contributory  negligence  on 
the  part  of  plaintiff,  where  she  —  the  cars  having  stopped  for  dinner  — 
.  alighted  from  the  train  and  subsequently  resumed  her  seat  without  direction 
to  do  so  from  the  train-men,  and  was  injured  by  a  collision  of  the  engine 
■with  the  cars:  LtJunv.  Oregon  etc.  R.  R.  Co.,  15  Or.  220.  If  one  having  no 
Mother  way  to  reach  a  towi^  where  he  transacted  business,  than  over  a  railway 
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bridge  where  road  crosses  railway  track,  is  injured  by  attempting  to  cross 
such  bridge,  the  fact  that  he  had  reason  to  believe  the  bridge  nnsafe,  it  being 
used  by  public  at  the  time,  does  not  conclusively  establish  contributory  neg- 
ligence; the  question  is  one  for  jury  to  determine:  Ou^  etc.  R'y  v.  OoM' 
camp,  69  Tex.  545. 

Contributory  Nequqence,  Instances  of  What  is.  —  One  attempting  to 
cross  a  sidewalk  known  to  him  to  be  dangerous,  which  he  might  easily  avoid, 
is  guilty  of  contributory  negligence:  Scltxiefler  v.  City  of  Sandusky,  33  Ohio 
St.  246;  31  Am.  Rep.  533;  CityofQuincy  v.  BaHen,  81  111.  300;  25  Am.  Rep. 
278;  City  qf  Erie  v.  Magill,  101  Pa.  St.  616;  47  Am.  Rep.  739.  In  an  action 
for  a  personal  injury  received  at  a  highway-crossing  by  a  collision  with  a 
moving  train,  where  evidence  showed  that  plaintiflF,  as  he  approached  cross- 
ing, with  which  he  was  familiar,  was  in  full  view  of  the  railway  track  for  fif- 
teen hundred  feet  until  he  came  within  ten  rods  of  crossing,  where  such  view 
was  obstructed  until  he  came  within  three  rods  of  crossing,  from  which  point 
to  railroad  track  an  approaching  train  could  be  seen  for  a  distance  of  eighty 
rods,  and  where  plainlifif  testifies  that  he  looked  for  and  saw  the  train,  but  it 
was  too  near  for  escape,  there  is  such  contributory  negligence  as  will  bar  re- 
covery: Indiana  etc.  R'y  Co.  v.  Hammock,  113  Ind.  1.  Omission  of  one  to 
look  for  approaching  trains,  when  he  is  about  to  cross  railroad  track,  con- 
stitutes such  contributory  negligence  as  will  bar  recovery:  Young  v.  New 
York  etc.  R'y,  107  N.  Y.  500.  One  who  attempts  to  pass  between  coupled 
cars  of  a  freight  train  standing  temporarily  across  street,  and  either  knows  or 
might  know  by  using  his  natural  faculties  that  train  is  likely  to  move  at  any 
moment,  is  guilty  of  such  contributory  negligence  as  will  prevent  recovery 
for  injury  sustained  from  starting  of  the  train:  Lake  Shore  etc  S'y  Co.  v. 
Pinchin,  112  Ind.  592.  Where  plaintiff  was  struck  by  defendant's  engine, 
with  a  head-light  burning  in  it,  which  could  be  seen  350  feet  from  crossing, 
in  absence  of  evidence  that  engineer  could  have  avoided  the  accident,  plain- 
tiff was  guilty  of  such  negligence  as  would  prevent  his  recovery:  Bloomfield  ▼. 
Burlington  etc.  R.  R.  Co.,  74  Iowa,  607.  Where  a  defendant  has  been  guilty 
of  negligence,  yet  if  plaintiff,  by  use  of  ordinary  care  and  prudence,  could 
have  averted  the  accident,  he  is  not  entitled  to  recover:  Meredith  v.  Cran- 
berry  etc.  Co.,  99  N.  C.  576.  Where  defendant's  track-walker  found  B.  at 
night  asleep  upon  the  track,  and  aroused  him  and  told  him  of  his  danger,  and 
B.  raised  himself  and  signified  his  apprehension  of  his  danger,  and  did  not  ap- 
pear to  be  disabled  by  intoxication  or  otherwise,  but  after  track-walker  left, 
he  still  remained  on  track,  and  was  run  over  and  killed,  B.  was  guilty  of  such 
negligence  as  would  bar  his  representatives  from  recovering  for  his  death: 
Virginia  Midland  R.  R.  Co.  v.  BoswelVs  Adm'r,  82  Va.  932. 

Highways,  Streets,  and  Sidewalks,  officers  of  municipality  are  bound 
only  to  keep  in  a  reasonably  safe  condition:  49  Am.  Rep.  561;  Barry  v. 
Terkildsen,  72  Cal.  254;  1  Am.  St.  Rep.  55,  and  note  59;  North  Manheim 
Township  V.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  650,  and  note  653; 
Turner  v.  City  qf  Newburyh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453,  and  note  459. 
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Deville  v.  Widoe. 

[M  MlCHIQAN,  093.] 
HOMSSTKADS.  —  ClTT     LOT     PURCDAaSD    WITH     InTKNTION     OF    MaKINO     It 

Homestead  for  the  purchaser  and  his  family  will  be  exempt  from  levy 
and  sale  on  execution  from  the  time  of  purchase,  even  though  unim- 
proved and  without  a  dwelling  thereon,  if  the  purchaser  incloses  it  and 
uses  and  occupies  it  with  the  constant  purpose  of  making  it  his  home, 
and  uses  the  proceeds  thereof,  and  such  means  as  he  can  procure,  within 
a  reasonable  time,  to  erect  a  house  thereon  for  his  family,  provided  it 
does  not  exceed  in  quantity  and  value  the  conatitntional  limit.  What 
will  be  regarded  as  a  reasonable  time  must  necessarily  depend  npon  the 
circumstances  of  the  particular  case. 

Frank  0.  Holmes,  for  the  complainant. 

R.  W.  Powers  and  Peter  Doran,  for  the  defendant. 

Sherwood,  J.  The  bill  in  this  case  is  filed  by  the  com 
plainant,  and  prays  that  a  certain  execution  levy  upon  his 
house  and  lot,  situate  in  Grand  Rapids,  may  be  set  aside  and 
declared  void,  for  the  reason  that  at  the  time  of  the  levy  the 
property  consisted  of  one  lot  worth  less  than  fifteen  hundred 
dollars,  and  was  his  homestead. 

The  case  was  heard  in  the  Kent  circuit,  before  Hon.  Robert 
M.  Montgomery,  circuit  judge,  upon  pleadings  and  proofs,  and 
a  decree  was  made  granting  the  relief  prayed.  After  a  care- 
ful inspection  of  the  record,  I  have  no  doubt  of  the  correctness 
of  the  conclusion  reached  by  the  learned  circuit  judge.  The 
following  facts,  I  think,  are  sufficiently  established  by  the 
pleadings  and  proofs  in  the  case:  — 

The  complainant  purchased  the  lot  in  question,  which  was 
then  vacant,  and  which  was  about  forty-seven  feet  wide,  on 
Plainfield  Avenue,  of  Charles  W.  Coit,  on  the  twenty-fourth 
day  of  October,  1881.  He  has  never  owned  any  other  real 
estate  since.  The  lot  contains  about  an  acre,  consibting  of 
part  of  a  platted  lot,  and  was  located,  when  bought,  in  a 
thickly  settled  district,  —  residence  property  mostly  on  either 
side  of  it. 

When  the  property  was  sold  to  the  complainant,  the  vendor 
understood  it  was  for  a  homestead,  and  the  complainant  pur- 
chased it  with  the  intention  of  making  it  his  homestead,  as 
well  as  a  place  upon  which  he  could  carry  on  his  business, 
which  was  selling  meat. 

He  paid  eight  hundred  dollars  for  the  lot, — paid  two  hun- 
dred dollars  dowo.  and  gave  a  mortgage  upon  the  property  to 
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secure  payment  of  the  balance, —  and  commenced  improving 
the  lot  November  10th,  after  the  purchase. 

At  the  time  of  the  purchase,  he  was  engaged  in  carrying  on 
a  meat-market  on  the  same  street,  near  the  property.  His 
ground-lease  having  expired,  he  moved  the  little  shop  in 
which  he  was  doing  business  onto  his  own  lot,  placing  it  about 
fifty  feet  back  from  the  street.  His  plan,  however,  was  to 
erect  a  building  on  the  front  of  his  lot  sufficiently  large  and 
suitable  for  carrying  on  his  little  meat  business,  and  furnish 
him  a  comfortable  residence  for  his  family;  and  very  soon 
after  taking  possession  of  his  lot,  in  the  month  of  November, 
he  made  an  unsuccessful  effort  to  raise  the  money  to  build 
such  a  building.  He  then  decided  to  erect  so  much  of  the 
building  as  would  be  necessary  for  his  business  purposes,  and 
in  such  manner  that  he  could  thereafter  add  thereto  the  part 
he  had  intended  for  the  residence  of  his  family  when  he  could 
get  the  necessary  means.  This  he  did,  and  in  January  fol- 
lowing built  an  ice-house  on  the  lot  for  the  use  of  his  market 
and  family,  and  in  November,  1882,  built  a  barn  upon  the 
premises  for  the  accommodation  of  the  horse  he  used  in  his 
business. 

In  this  condition  the  complainant  used  the  property  during 
the  year  1883,  making  several  efforts,  however,  during  the 
year,  with  one  or  more  parties,  to  negotiate  a  contract  for 
building  the  residence  in  connection  with  his  market  as  here- 
inbefore mentioned.  He  did  not  succeed  in  making  the  ar- 
rangement for  putting  up  the  addition  to  his  building,  which 
was  to  constitute  the  apartments  and  home  for  his  family, 
until  the  month  of  July,  1884,  when  he  made  a  contract  for 
the  lumber,  and  dug  a  cellar  for  the  building.  The  party  who 
furnished  the  lumber  for  the  completion  of  the  building  com- 
menced delivering  it  upon  the  ground  on  the  second  day  of 
August,  1884,  and  the  building  was  completed,  and  the  com- 
plainant moved  into  it,  with  his  family,  a  few  months  there- 
after. 

After  the  building  was  completed,  the  assessor  valued  the 
property  at  one  thousand  dollars.  From  the  time  the  com- 
plainant took  possession  of  the  property  until  he  moved  his 
family  into  the  building,  he  occupied  the  property  himself. 
He  used  the  building  first  erected  for  his  meat-market,  fenced 
the  lot,  and  raised  upon  it  vegetables  for  his  family,  and  some 
feed  for  his  horse,  and,  so  far  as  we  can  discover  from  the  rec- 
ord, designed  the  property  for  his  homestead,  and  so  expressed 
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himself  in  regard  to  the  property  whenever  he  had  any  con- 
yereation  upon  the  subject  of  its  improvement,  or  whenever 
any  person  in  like  circumstances  would  be  likely  to  give  ex- 
pression to  his  intentions. 

On  the  sixth  day  of  August,  1884,  defendant  held  a  judg- 
ment in  his  favor  against  the  complainant,  and  caused  the 
same,  on  that  day,  to  be  levied  upon  the  property.  Some 
time  after  the  levy  was  made,  complainant  notified  defendant 
that  the  property  levied  upon  was  his  homestead,  and  asked 
him  to  release  and  discharge  his  levy.  This  defendant  re- 
fused to  do,  claiming  that  the  property  was  not  complainant's 
homestead,  and  instructed  the  sheriff  to  proceed  with  his  levy, 
and  advertise  and  sell  the  property,  who  proposed  to  obey  the 
instruction  of  defendant;  and  thereupon  the  complainant  filed 
this  bill. 

The  only  question  in  the  case  needing  consideration  is.  Was 
the  property  the  complainant's  homestead?  There  can  be  no 
question,  if  it  was,  but  that  the  defendant's  levy  clouded  the 
complainant's  title.  We  think  it  was  shown  to  be  within  the 
constitutional  limit  as  to  size  and  value.  It  was  encumbered 
by  mortgage,  at  the  time  of  the  levy,  to  the  amount  of  .'ibout 
$478;  and  it  suflBciently  appears  that,  as  fast  as  the  complainant 
was  able,  he  improved  the  property,  with  a  view  of  making  it 
his  homestead,  and  had  really  commenced  the  erection  of  that 
portion  of  the  building  which  he  designed  for,  and  which,  as 
soon  as  completed,  he  occupied  for,  the  residence  of  himself 
and  family.  We  have  no  doubt  about  the  good  faith  in  which 
all  the  improvements  were  made,  and  under  such  circum- 
stances, it  would  be,  in  our  judgment,  inequitable  and  unjust 
to  attempt  to  divest  the  property  of  its  homestead  character. 

We  think  the  case  falls  clearly  within  the  spirit  of  the  con- 
stitution and  statute  providing  for  the  exemption  of  a  home- 
stead, and  the  decisions  of  this  court  made  thereunder. 

A  city  lot  purchased  with  the  intention  of  making  it  a 
homestead  for  the  purchaser  and  his  family  will  be  exempt 
from  levy  and  sale  on  execution  from  the  time  of  purchase, 
even  though  unimproved  and  without  a  dwelling  thereon,  if 
the  purchaser  incloses  it  and  uses  and  occupies  it  with  the 
constant  purpose  of  making  it  his  home,  and  uses  the  proceeds 
thereof,  and  such  means  as  he  can  procure,  within  a  reason- 
able time,  to  erect  a  house  thereon  for  his  family,  provided  it 
does  not  exceed  in  quantity  and  value  the  constitutional  limit. 

What  will  be  regarded  as  a  reasonable  time  must  neces- 
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sarily  depend  upon  the  circumstances  of  each  particular 
case. 

The  following  authorities  will  be  found  to  give  support  to^ 
the  views  herein  expressed:  Reske  v.  Reske,  51  Mich.  541;  4T 
Am.  Rep.  594;  Barber  v.  Rorabeck,  36  Mich.  399;  Bouchard  v^ 
Bourassa,  57  Id.  8;  Griffin  v.  Nichols,  51  Id.  575.  See  also 
Schofield  V,  Hopkins,  61  Wis.  370. 

We  do  not  think,  under  the  circumstances  of  this  case,  that 
the  time  taken  by  the  complainant  to  improve  the  lot  in  such- 
manner  as  to  make  a  comfortable  home  for  himself  and  fam- 
ily was  unreasonable;  and  the  decree  of  the  circuit  judge 
must  be  aflBrmed.  

Homesteads,  when  Realty  Becomes:  Reske  v.  Reske,  51  Mich.  541;  4T 
Am.  Rep.  594;  Hawthorne  v.  Smith,  3  Nev.  182;  93  Am.  Dec.  397;  note  to- 
Arendt  v.  Mace,  76  Cal.  315;  9  Am.  St.  Rep, 

Homesteads  —  Selection  by  Presumption.  —  Where  the  head  of  a  ia.m*- 
fly,  being  entitled  to  select  either  of  two  parcels  of  land  as  his  homestead^, 
oonveya  one  of  the  tracts,  he  is  held  to  have  selected  other  land  than  thak 
conveyed  as  his  homestead:  Rutherford  v.  Jamieson,  65  Miss.  219. 
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Evidence  —  Church  Records.  —  Former  English  Rule  Which  Recoo- 
NizED  None  but  Registers  and  similar  records  of  cliurches  of  th© 
established  religion  has  been  abrogated,  in  England,  by  statute,  so  as  to- 
open  the  door  to  many  other  records  which  all  churches  keep,  and  which 
are  as  likely  to  be  accurate  as  those  of  an  established  church.  Such- 
records  serve  a  purpose  equivalent  to  that  served  by  family  records,  and< 
in  this  country  they  are  fairly  to  be  dealt  with  as  equivalent  to  corpo- 
ration records,  which  are  generally  evidence  of  such  matters  as  are  re- 
corded in  the  usual  course  of  affairs. 

Fbaud  caknot  be  Presumed  in  Records  of  Churches  any  more  than  in. 
any  other  documents  preserved  for  similar  purposes. 

Document  Consisting  of  Leaf  Taken,  after  his  Death,  from  Soldier^* 
PBrvATE  Record-book,  required  to  be  kept  by  soldiers  in  the  British^ 
■ervice,  and  containing  the  names  of  the  soldier  and  his  wife,  and  thiv 
names,  ages,  and  places  of  birth  of  all  his  children,  is  competent  to  prove> 
relationships  and  the  ages  of  the  children;  and  its  removal  from  the: 
book  in  no  way  derogates  from  its  authenticity,  so  long  as  it  was  tracedJ 
and  explained. 

Court  cannot  Properly  Submit  to  Jury  facts  on  which  the  testimony 
is  all  one  way. 

Haug  and  Springer^  and  Edwin  F.  Conely,  for  the  appellants 

George  S.  Hosmer,  for  the  defendant. 
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Campbell,  C.  J.  Plaintiff  sued  as  beneficiary  named  in  a 
benefit  association  certificate  issued  to  one  Maggie  Gibbons  in 
April,  1883,  the  amount  having,  as  claimed,  become  due  on 
the  death  of  the  person  who  became  a  member  when  the  cer- 
tificate issued.  The  defense  rested  chiefly  on  two  grounds,  — 
one  being  that  plaintiff  was  not  so  related  to  the  decedent  as 
to  be  entitled  to  take  the  benefit,  and  the  other  that  the  de- 
ceased, on  securing  membership,  misrepresented  her  age  by 
about  ten  years.  The  court  below  directed  a  verdict  for  de- 
fendant. 

The  company  sued  was  not  organized  under  the  laws  of 
Michigan,  and  we  have  no  means  from  the  record  of  knowing 
whether  the  restrictions  put  by  our  laws  on  the  relationship 
of  the  members  and  beneficiaries  exist  in  the  state  of  Indiana, 
where  the  company  was  formed.  As  the  certificate  is  payable 
to  plaintiff,  and  as  no  particular  stress  seems  to  have  been 
laid  on  this  point  below  or  here,  we  need  not  consider  it. 

It  is  evident  from  the  terms  of  membership  that  the  age  of 
applicants  is  regarded  as  very  material,  and  misrepresentation 
is  made  ground  of  forfeiture.  It  not  only  changes  the  actual 
risk,  but  the  membership  dues  are  measured  by  it,  so  as  to 
make  a  difference  of  several  per  cent  between  the  age  of  the 
deceased,  as  shown  by  the  testimony,  and  her  age  as  repre- 
sented to  the  defendant.  This  was  the  basis  of  the  decision 
below. 

It  was  shown,  without  contradiction,  if  the  testimony  was 
admissible,  that  decedent  was  born  December  14,  1842,  and 
and  was  therefore  between  forty  and  forty-one  years  old  when 
she  became  a  member  of  the  defendant  company.  Her  appli- 
cation represented  that  she  was  a  little  over  thirty-two.  The 
•difference  of  just  eight  years  is  very  great,  and  one  which  can- 
not be  accounted  for  by  any  theory  that  would  save  the  mem- 
bership. The  representation  was  a  warranty,  and  it  was  also 
very  material. 

The  age  of  decedent  was  not  shown  by  plaintiff  at  all,  and 
by  defendant  was  proved  by  three  distinct  pieces  of  testi- 
mony. The  first  was  a  sworn  and  examined  extract  from  the 
parish  record  of  the  Catholic  Church  at  Amherstburg,  Onta- 
rio, which  showed  her  baptism  in  the  latter  part  of  December, 
1842;  reciting  the  names  of  her  parents,  with  the  description 
of  her  father  as  a  soldier,  and  a  statement  of  her  age  as  bora 
December  14,  1842.     The  priest  swore  this  record  was  required 
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by  the  rules  of  the  church  to  be  kept.    It  was  more  than  thirty 
years  old. 

Another  document  was  a  leaf,  sworn  to  as  taken,  after  his 
death,  from  the  soldier's  private  record-book,  required  to  be 
kept  by  soldiers  in  the  British  service,  containing  the  names 
of  the  father  and  his  wife,  and  the  names,  ages,  and  places  of 
birth  of  all  his  children.  In  that  record,  the  description  of 
decedent  exactly  corresponds  with  the  parish  record.  This 
leaf  was  sworn  to  by  an  older  sister  of  decedent,  who  removed 
it  from  the  book  after  her  father's  death,  in  order  to  preserve 
the  memoranda. 

This  sister  also  swore  to  the  age  of  decedent,  by  reference  to 
her  own  age  as  several  years  the  elder  of  the  deceased. 

Deceased  was  fully  identified  as  the  daughter  of  her  parents 
and  sister  of  the  witness,  in  whose  name  the  policy  was  first 
made  out,  and  who  paid  several  of  the  assessments. 

It  was  objected,  however,  that  these  documents  should  not 
have  been  received.  So  far  as  the  family  memorandum  is 
concerned,  there  is  no  authority  against  its  reception.  It  was 
precisely  like  the  entries  in  a  family  Bible,  or  other  family 
book  used  for  keeping  family  minutes.  The  use  of  such  things 
is  almost  universal,  and  it  would  generally  be  difiicult,  if  not 
impossible,  to  prove  relationships  and  ages  without  them.  It 
in  no  way  derogates  from  authenticity  that  it  has  been  torn 
out  of  the  book  which  originally  held  it,  so  long  as  it  was 
traced  and  explained.  It  is  on  a  printed  form  evidently  de- 
signed for  uniform  army  use,  and  it  was  kept  by  the  father  of 
deceased,  so  long  as  he  lived,  for  the  purposes  mentioned. 

There  is  no  reason  why  the  parish  register  should  not  be 
received  and  credited.  The  rule  laid  down  in  England,  and 
followed  until  recent  times,  which  recognized  none  but  regis- 
ters and  similar  records  of  churches  of  the  established  reli- 
gion, has  been  abrogated  there  by  statute,  so  as  to  open  the 
door  to  many  other  records  which  all  churches  keep,  and 
which  are  quite  as  likely  to  be  accurate  as  those  of  an  estab- 
lished church.  Those  registers  serve  a  purpose  equivalent 
to  that  served  by  family  records.  In  this  country  they  are 
fairly  to  be  dealt  with  as  equivalent  to  corporation  records, 
which  are  generally  evidence  of  such  matters  as  are  recorded 
in  the  usual  course  of  aflfairs.  There  is  not  much  authority 
on  the  subject  here,  but  all  the  analogies  and  reasons  which 
apply  to  other  presumptively  correct   documents   apply   to 
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these.  In  this  -etate,  while  it  has  not  been  definitely  decided 
by  any  reported  decision  of  this  court,  it  has  been  universal 
practice  to  receive  such  entries  and  papers  as  reliable  evi- 
dence. In  IJutchins  v.  Kimmell,  31  Mich.  126,  18  Am.  Rep. 
164,  a  marriage  was  proved  in  that  way;  and  in  Durfee  v.  Ab- 
bott, 61  Mich.  471,  recently  decided  by  this  court,  in  a  case 
sharply  contested,  the  records  of  a  Lutheran  church  in  De- 
troit, showing  the  baptism  of  one  of  the  parties,  were  resorted 
to,  and  practically  disposed  of  a  main  issue  in  the  case,  being 
regarded  as  proof  of  the  time  of  baptism,  although  not  of  the 
age,  of  the  infant  as  there  set  out.  The  person  described  as 
being  baptised  is  thereby  identified  as  in  being  at  that  date. 

The  question  was  decided  in  favor  of  such  entries  in  an 
early  case  in  the  supreme  court  of  the  United  States,  where 
the  entries  of  burial  in  a  church  in  Philadelphia  were  held 
admissible  in  a  land  controversy  in  Kentucky,  tried  in  one  of 
the  courts  of  the  United  States.  It  was  there  held  expressly 
that  they  were  competent  testimony:  Lewis  v.  Marshall,  5 
Pet.  470. 

There  is  no  more  reason  to  suppose  these  entries  will  be 
Incorrect  or  falsified  than  any  other.  Fraud  is  possible  any- 
where; but  it  cannot  be  presumed  in  records  of  churches  any 
more  than  any  other  documents  preserved  for  similar  pur- 
poses. The  rejection  of  such  proofs  would  be  disastrous. 
They  are  relied  on  by  the  whole  community. 

If  anything  had  been  introduced  to  contradict  these  facts 
shown  by  the  documents,  and  by  the  testimony  of  the  sister 
of  deceased,  there  might  have  been  issues  raised  that  should 
have  gone  to  the  jury.  But  a  court  cannot  properly  submit 
to  a  jury  facts  on  which  the  testimony  is  all  one  way:  Wisner 
v.  Davenport,  5  Mich.  501;  Pennsylvania  Mining  Co.  v.  Brady, 
16  Id.  332;  Medina  Township  v.  Perkins,  48  Id.  67;  Seligman 
V.  Estate  of  Ten  Eyck,  49  Id.  104;  Chadwick  v.  Butler,  28  Id., 
2d.  ed.,  349,  and  notes. 

Plaintiff  had  the  burden  of  making  out  her  claim;  and 
while  the  recital  of  age  in  the  certificate  of  membership  would 
perhaps  have  availed  her  had  no  inquiry  been  made  as  to  age, 
it  was  merely  the  decedent's  own  statement,  and  could  avail 
nothing  against  testimony.  Here  there  was  testimony  that 
was  positive  and  unambiguous,  and  it  must  stand  until  con- 
tradicted or  impaired. 

The  court  below  took  this  view,  and  the  judgment  thoald 
be  affirmed. 
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DootTMBirrART  EviDEMOS.  —  Entries  in  family  Bible  .are  admissible  to 
prove  date  of  birth,  etc.,  when  primary  evidence  cannot  be  obtained:  Camp 
bell  V.  Wilami,  23  Tex,  262;  76  Am.  Deo.  67;  Carskadden  v.  Poorman,  10 
Watts,  82;  36  Am.  Deo.  145;  Roirituon  v.  Blakely,  4  Rich.  586;  55  Am.  Dec. 
703. 

.TuRT,  RioHT  or  Trial  by,  mcst  be  Kept  Inviolate,  bnt  it  only  applies 
to  criminal  cases  and  suits  at  common  law:  Scudder  v.  Trenion  etc.,  1  N.  J. 
Ch.  694;  23  Am.  Deo.  756.  Jury  is  unnecessary  in  an  action  upon  obliga- 
tory paper:  Baugher  v.  Nelson,  9  Gill,  299;  52  Am.  Dec.  694.  Where  any 
essential  part  of  a  cause  is  exclusively  of  equitable  cogaizauce,  the  whole  is 
drawn  into  equity,  and  a  demand  for  a  jury  in  an  action  on  a  promissory 
note,  and  to  set  aside  an  alleged  fraudulent  conveyance,  should  be  refused : 
Towns  V.  Smitli,  115  Ind.  480.  Where,  in  an  action  at  law,  a  third  party, 
claiming  to  own  the  cause  of  action,  has  been  brought  in  and  substituted  as 
defendant,  and  the  original  defendant  has  been  discharged,  on  payment  into 
court  of  the  amount  of  demand,  in  pursuance  of  the  provision  of  the  code, 
the  action  becomes  equitable,  triable  by  the  court,  and  neither  party  can  de- 
mand a  jury:  Clark  v.  Masher,  107  N.  Y.  118;  1  Am.  St.  Rep.  798. 
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Common  Carriers — Agent's  Statement.  —  Purchaser  in  Good  Faith  ot 
Railway  Passenger-ticket  has  Right  to  Rely  upon  the  statement 
of  the  company's  agent  who  sold  him  the  ticket  that  it  was  good,  and 
entitled  him  to  a  ride  between  two  stations  named,  the  ticket  being  a 
genuine  one  issued  by  the  company,  which  the  agent  had  a  right  to  sell 
to  passengers.  The  ticket  constitutes  the  evidence  agreed  upon  by  the 
parties,  by  which  the  company  should  thereafter  recognize  the  rights  of 
the  purchaser  in  his  contract,  and  is  conclusive  upon  the  subject. 

Railway  Passengers  are  not  Required  to  Know  the  rules  and  regula- 
tions made  by  the  directors  of  the  company  for  the  control  of  the  actions 
of  its  agents  and  the  management  of  its  aflfairs. 

Practice.  —  Michigan  Statute,  Act  No.  101,  Laws  of  1885,  whereby  party 
aggrieved  may  assign  errors  upon  the  charge  of  the  trial  court  without 
taking  exceptions  on  the  trial,  is  remedial,  and  was  intended  to  apply  to 
cases  then  pending  as  well  a.s  to  those  thereafter  to  be  commenced. 

Taggart  and  Denisoriy  for  the  appellant. 

T.  J.  O^Brien  and  J.  H.  Campbell,  for  the  defendant. 

Sherwood,  J.  In  this  case  the  plaintiflF  sues  the  defendant 
for  an  alleged  assault  and  battery,  which  he  avers  was  com- 
mitted upon  him  on  the  nineteenth  day  of  September,  1882,  by 
one  of  the  conductors  of  the  defendant,  while  he  was  riding 
upon  one  of  its  trains,  without  any  justification. 

The  case  was  tried  before  Judge  Montgomery,  in  the  Kent 
circuit,  by  jury,  and  the  plaintiff  failed  to  recover,  and  now 
brings  error. 
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The  case  was  before  this  court  on  error  at  the  January  term, 
1884.  A  new  trial  was  then  ordered,  whicli  has  since  been 
had,  the  proceedings  in  which  we  are  now  called  upon  to  re- 
view.    The  plea  in  the  case  was  the  general  issue. 

The  plaLntiflF's  claim  is,  that  the  conductor  wrongfully 
threatened  to  expel  him  from  the  cars  of  defendant,  and 
for  that  purpose  laid  violent  hands  upon  him,  and  thereby 
compelled  the  plaintiff,  who  was  in  feeble  health  at  the  time, 
to  pay  fare  a  second  time,  the  plaintiff  having  bought  and 
paid  for  a  ticket,  which  the  conductor  refused  to  take. 

The  ticket  held  by  the  plaintiff,  when  purchased  by  him  at 
Manton,  was  represented  to  him  by  the  agent  as  good  to  Trav- 
erse City.  Traverse  City  is  located  on  one  of  defendant's 
branch  lines,  connecting  with  the  main  line  at  Walton  junc- 
tion, which  is  situated  about  nine  miles  north  of  Manton, 
and  it  was  between  these  two  stations  that  the  alleged  alterca- 
tion occurred.  If  what  the  ^plaintiff  states  is  true,  the  defend- 
ant owed  him  a  ride  on  its  train  to  Walton  junction;  and  if 
what  the  defendant's  conductor  testifies  to  is  true,  the  ticket 
held  by  the  plaintiff  did  not  furnish  the  proper  evidence  of 
the  plaintiff's  right  to  ride  between  the  points  named. 

Counsel  for  defendant  claims  that,  as  between  the  conductor 
and  the  passenger,  the  former  can  only  accept  a  ticket  from  the 
latter  in  payment  of  fare  when  it  contains  upon  its  face  the 
marks,  words,  letters,  and  figures  required  by  the  rules  of 
the  company  to  be  placed  thereon,  showing  the  holder's  right 
to  ride,  and  that  what  appears  upon  the  face  of  the  ticket  is 
conclusive  between  them;  that  the  conductor  has  the  right  to 
act  accordingly.  It  was  upon  this  theory  the  cause  was  tried 
and  submitted  to  the  jury. 

The  ticket  purchased  was  part  of  an  excursion  ticket,  good 
when  first  issued  for  a  ride  from  Sturgis  to  Traverse  City. 
After  the  plaintiff  had  purchased  and  paid  for  the  ticket,  he 
observed  it  did  not  look  like  the  tickets  he  had  been  accus- 
tomed to  purchase,  and  thereupon  he  returned  to  the  ticket- 
office,  and  asked  the  agent  if  it  was  good,  and  was  informed 
by  the  agent  it  was.  He  then  entered  the  defendant's  pas- 
senger-coach, and  the  train  moved  on  for  Walton  junction. 

When  the  conductor  asked  for  the  plaintiff's  fare,  he  de- 
livered to  him  the  ticket  he  had  thus  purchased.  The  con- 
ductor told  plaintiff  he  could  not  receive  it  for  his  fare, 
whereupon  plaintiff  informed  the  conductor  that  he  bought 
the  ticket  at  Manton  of  the  company's  agent,  and  was  in- 
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formed  by  him  it  was  good;  that  he  paid  the  agent  for  the 
ticket,  and  he  should  not  pay  his  fare  again.  The  conductor 
then  laid  his  hand  upon  plaintiff's  shoulder,  and  rang  the 
bell,  and  told  the  plaintiff,  unless  he  paid  the  fare,  which  was 
twenty-five  cents,  he  would  put  the  plaintiff  off  the  train. 
The  plaintiff  then,  under  protest,  paid  the  fare  demanded  of 
him. 

These  facts  appear  by  the  record,  and  are  not  disputed. 
Whether  or  not  the  ticket  had  been  canceled  between  Grand 
Rapids  and  Walton  junction  by  conductor's  marks  was  a  fact 
contested  before  the  jury,  and  upon  this  subject  the  court 
charged  the  jury:  "If  the  ticket  had  been  canceled  between 
those  points,  then,  upon  its  face,  it  was  an  invalid  ticket,  and^ 
when  the  fact  was  called  to  the  attention  of  the  plaintiff,  he 
had  no  longer  a  right  to  insist  upon  being  transferred  over 
this  line  upon  that  ticket." 

And  further  charged:  "If  it  was  not  valid  upon  its  face, 
but  had  been  canceled  between  those  points,  the  plaintiff  can- 
not recover  in  this  action." 

In  response  to  a  question  from  a  juror,  the  court  further 
charged  as  follows:  "  I  said  to  you  that  if  the  ticket,  upon  its 
face,  appeared  to  be  a  genuine  ticket,  entitling  the  party  to 
ride  between  the  stations  named,  Manton  and  Walton  junc- 
tion, and  had  no  evidence  of  its  infirmity,  or  of  having  been 
used  before,  and  the  plaintiff  purchased  it  in  good  faith,  and 
believed  that  it  entitled  him  to  a  ride  between  the  stations, 
then  it  should  be  treated  as  such,  and  the  party  would  have  a 
right  to  refuse  to  leave  the  car;  but  that  if  the  ticket  was 
punched,  indicating  to  the  conductor  by  the  punch-mark  that 
it  had  been  used  between  Grand  Rapids  and  Walton  junction, 
that  would  be  evidence  of  an  infirmity  of  the  ticket,  and  the 
plaintiff  would  not  be  entitled  to  insist  upon  that  ticket  being 
received." 

These  charges,  with  the  exception  of  that  wherein  the  court 
says  the  plaintiff  would  have  a  right  to  refuse  to  leave  the 
cars,  are  erroneous. 

There  seems  to  be  no  question  but  that  the  plaintiff  pur- 
chased his  ticket  of  an  agent  of  the  company,  who  had  the 
right  to  sell  the  same  and  receive  the  plaintiff's  money  there- 
for; that  the  ticket  covered  the  distance  between  the  two 
stations,  and  was  purchased  by  the  plaintiff  in  perfect  good 
faith;  that  the  ticket  was  genuine,  and  was  issued  by  the 
company,  and  one  which  its  agents  had  the  right  to  sell  to 
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passengers.  The  plaintiff  had  a  right  to  rely  upon  the  state- 
ments of  the  agent  that  it  was  good,  and  entitled  him  to  a 
ride  between  the  two  stations.  It  was  a  contract  for  a  ride 
between  the  two  stations  that  the  defendant's  agent  had  a 
right  to  make,  and  did  make,  with  the  plaintiff. 

The  ticket  given  by  the  agent  to  the  plaintiff  was  the  evi- 
dence agreed  upon  by  the  parties,  by  which  the  defendant 
should  thereafter  recognize  the  rights  of  plaintiff  in  his  con- 
tract; and  neither  the  company  nor  any  of  its  agents  could 
thereafter  be  permitted  to  say  the  ticket  was  not  such  evi- 
dence, and  conclusive  upon  the  subject.  Passengers  are  not 
interested  in  the  internal  affairs  of  the  companies  whose 
coaches  they  ride  in,  nor  are  they  required  to  know  the  rules 
and  regulations  made  by  the  directors  of  a  company  for  the 
control  of  the  action  of  its  agents  and  the  management  of  its 
affairs. 

When  the  plaintiff  told  the  conductor  on  the  train  that  ho 
had  paid  his  fare,  and  stated  the  amount  he  paid  to  the  agent 
who  gave  him  the  ticket  he  presented,  and  told  him  it  was 
good,  it  was  the  duty  of  the  conductor  to  accept  the  statement 
of  the  plaintiff  until  he  found  out  it  was  not  true,  no  matter 
what  the  ticket  contained  in  words,  figures,  or  other  marks. 
All  sorts  of  people  travel  upon  the  cars;  and  the  regulations 
and  management  of  the  company's  business  and  trains  which 
would  not  protect  the  educated  and  uneducated,  the  wise  and 
the  ignorant,  alike,  would  be  unreasonable  indeed.  On  the  un- 
disputed facts  in  this  case,  I  think  the  plaintiff  was  entitled 
to  go  to  Walton  junction  upon  the  ticket  he  presented  to  the 
conductor:  Maroney  v.  Old  Colony  A:  N.  R^y  Co.,  106  Mass- 
153;  8  Am.  Rep.  305;  Murdoch  v.  Boston  &  A.  R.  R.  Co.,  137 
Mass.  293;  50  Am.  Rep.  307.     See  this  case  in  53  Mich.  118. 

In  this  case  the  trial  was  concluded  on  March  14,  1885. 
The  bill  of  exceptions  was  settled  May  26,  1886,  and  errors 
were  assigned  in  this  court  on  May  31st  following. 

On  the  14th  of  May,  1885,  act  No.  101,  Laws  of  1885,  was 
approved,  whereby  a  party  aggrieved  by  the  charge  of  the  cir- 
cuit judge  may  assign  errors  upon  such  charge  in  this  court 
the  same  as  if  exceptions  had  been  taken  thereto  at  the  circuit. 
I  think  errors  in  this  case  were  properly  assigned  to  the  charge. 
The  statute  applies  to  a  question  of  practice  only.  It  is  a 
remedial  statute,  and  was  intended  to  apply  to  cases  then 
pending  as  well  as  to  those  thereafter  to  be  commenced. 
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There  is  no  discussion  of  the  other  questions  raised  required 
for  a  proper  disposition  of  the  case. 
The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Railways.  — Notice  of  Private  Roxes  akd  REOtn^ATioNS  of  company 
prescribing  dnty  and  power  of  employee  mast  be  brought  home  to  knowledge 
of  persons  before  they  can  be  affected  thereby:  Lake  Shore  eU.  R'y  Co.  ▼. 
Browii,  123  111.  162;  5  Am.  8t.  Rep.  510. 

Railway  Company  holding  out  agent  as  competent  and  fit  to  be  trusted 
warrants  good  conduct  in  scope  of  agency,  and  is  liable  for  injury  resulting 
from  misconduct  or  negligence  of  agent:  Pennsylvania  R.  R.  Co.  v.  Aspell,  ^ 
Pa.  St.  147;  62  Am.  Dec.  323;  New  Orleans  etc.  R.  R.  Co.  v.  AUbritton,  38 
Miss.  242;  75  Am.  Dec.  98. 

Damages  may  be  Recovered  fob  Expulsion  from  train,  when  riding 
under  directions  and  representations  of  ticket-agent:  Murdoch  v.  Boston  etc 
R'y  Co.,  137  Mass.  293;  50  Am.  Rep.  307;  Soidh  and  North  etc  R'y  v.  Huffman, 
76  Ala.  492;  52  Am.  Rep.  349. 


People  v.  De  Fore. 
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Cbiminal  Law.  —  Object  of  Assignments  of  Error  is  to  Point  out 
Specifically  what  is  relied  upon  as  error,  and  this  is  accomplished  by 
an  assignment  which,  in  terms,  assigns  error  upon  the  refusal  to  give 
each  and  every  one  of  defendant's  requests  to  charge. 

Assignment  of  Error  Which  is  Too  General  cannot  l)e  considered. 

Where  Testimony  in  Criminal  Prosecution  fob  Seditction  Shows  No 
Other  Inducement  or  motive  than  a  promise  of  marriage,  except  it 
might  be  the  mutual  desire  of  the  parties,  to  which  the  court  called  the 
jury's  attention,  charging  that  if  such  was  the  motive  the  respondent 
was  not  guilty,  a  request  to  instruct  the  jury  that,  if  they  find  from  the 
evidence  that  there  waa  any  other  inducement  or  motive  which  led  the 
prosecutrix  to  submit  herself  to  the  respondent  except  the  promise  of 
marriage,  they  should  find  him  not  guilty,  is  properly  refused. 

Offense  of  Seduction  Created  and  Punishable  by  Michigan  Statutb 
IS  CoMMTTTED  if  the  man  has  carnal  intercourse  to  which  the  woman 
assented,  if  such  assent  was  obtained  by  a  promise  of  marriage  made  by 
the  man  at  the  time,  and  to  which  without  such  promise  she  would  not 
have  yielded. 

Acrr  OF  Intercoitrse  Induced  Simply  by  Mutual  Desire  of  the  parties 
to  gratify  a  lustful  passion  does  not  constitute  the  crime  of  seduction. 

Crime  of  Rape  is  not  Embraced  in  That  of  Seduction,  and  it  would  be 
improper,  in  a  trial  for  seduction,  to  instruct  the  jury  upon  the  law  rela- 
tive to  the  former  crime.  But  the  judge  should  instruct  the  jury,  in  a 
trial  for  seduction,  that  if  the  prosecutrix  did  not  assent  to  the  act  of 
intercourse,  the  offense  was  not  committed. 

1h  Criminal  Prosecution  for  Seduction,  Weight  of  Evidbnck  and 
Credit  to  be  Given  to  testimony  of  the  prosecutrix  are  questiona  ex- 
clusively for  the  jury,  and  it  is  error  for  the  court  to  charge  that  they 
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■hoald  ooxuider  any  facts  testified  to  by  her  as  established  simply  be* 
oaase  she  had  testified  to  them,  and  had  not  been  contradicted. 

It  is  Dutt  o»  Tbial  Judge  in  Criminal  Case  to  Instruct  Jury  in  Ref- 
EBRNCB  to  the  presumptions  of  law  applicable  to  the  case  before  them, 
distingaiahiug  those  which  are  conclusive  from  those  which  are  disput- 
able. 

Presumption  of  Innocence  is  Present  in  Evert  Criminal  Case,  and 
the  jury  should  be  instructed  to  that  effect,  and  that  sncb  presumption 
stands  goo<l  until  overcome  by  evidence  which  convinces  them  beyond  a 
reasonable  doubt  that  the  respondent  is  guilty. 

Cruickshank  and  Orier,  for  the  respondent. 

Moses  Taggart,  attorney-general,  for  the  people. 

Champlin,  J.  Respondent  was  convicted  of  the  crime  of 
seduction.  But  one  act  was  charged  or  claimed  to  have  been 
committed,  and  that  the  prosecutrix  swore  was  under  a  prom- 
ise of  marriage.  No  attempt  was  made  to  show  that  she  was 
not  a  woman  of  previous  chaste  character.  On  her  direct 
and  cross-examination,  she  testified  to  the  use  of  considerable 
force  by  respondent  before  he  accomplished  his  purpose,  and 
said  she  would  not  have  consented  if  she  could  have  pre- 
vented it.  Her  testimony  given  on  cross-examination  before 
the  justice,  signed  by  her,  was  produced  and  identified  by 
her,  and  was  introduced  and  read  to  the  jury,  as  follows: 
"I  did  not  consent  to  his  doing  that  to  me,  and  would  not, 
only  he  held  me  so  tight  I  could  not  help  it.  I  would  not 
have  said  anything  about  this  matter,  or  made  Peter  any 
trouble,  only  I  found  I  was  in  a  family  way.  If  it  had  not 
been  for  that,  I  would  have  let  him  gone  where  he  liked." 

The  counsel  for  defendant  requested  the  circuit  judge,  in 
writing,  to  charge  and  instruct  the  jury  as  follows:  — 

"1.  If  the  jury  find,  from  the  evidence,  that  there  was  any 
other  inducement  or  motive  which  induced  or  led  the  prose- 
cutrix to  submit  herself  to  the  defendant,  except  the  promise 
of  marriage,  then  the  jury  cannot  convict  the  defendant  of 
seduction. 

"  2.  To  convict  the  defendant  of  seduction,  the  jury  must 
find  two  facts,  viz.:  1.  That  the  prosecutrix  consented  to  the 
act  of  copulation  with  the  defendant  freely  and  willingly; 
2.  That  she  was  induced  to  thus  consent  by  reason  of  a  prom- 
ise of  marriage  made  by  defendant  prior  to  the  act  of  con- 
nection. 

"3.  If  you  find,  from  the  evidence,  that  she  submitted  to  the 
act  of  connection  unwillingly,  or  through  force  or  fear  of  de- 
fendant, the  jury  cannot  convict  the  defendant  of  seduction. 
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"4.  If  the  jury  find,  from  the  evidence,  that  the  prosecutrix 
submitted  herself  to  the  defendant  partly  because  of  a  prom- 
ise of  marriage,  and  partly  through  force  or  fear  of  defendant^ 
then  the  jury  cannot  convict  the  defendant  of  seduction. 

"5.  The  jury  must  find,  from  the  evidence,  before  they  cai^ 
convict  the  defendant  of  seduction,  that  there  was  a  promise 
of  marriage  between  the  defendant  and  prosecutrix,  made- 
prior  to  the  act  of  connection,  and  that  said  promise  was  un- 
derstood and  relied  upon  by  her,  and  that  she  yielded  to  the 
act  with  defendant  because  of  said  promise,  and  did  so  freely 
and  with  full  consent. 

"6.  If  the  jury  find,  from  the  evidence,  that  the  prosecutrix 
would  not  have  submitted  herself  to  have  connection  with  de- 
fendant on  the  sixteenth  day  of  November,  1884,  without  the 
force  used  by  defendant,  as  testified  to  by  her,  then  the  jury 
cannot  convict  the  defendant  of  seduction. 

"  7.  If  the  jury  find,  from  the  evidence,  that  the  act  was  done 
against  the  will  and  wishes  of  the  prosecutrix,  then  the  jury 
cannot  convict. 

"8.  In  order  to  convict  the  defendant  of  seduction,  the- 
jury  must  find,  from  the  .evidence,  a  promise  of  marriage  made 
by  the  defendant  to  the  prosecutrix,  and  in  consideration  of 
such  promise  she  freely  and  willingly  consented  to  have  con- 
nection. 

"9.  If  the  prosecutrix  was  compelled  by  force  or  fear  of 
defendant,  in  whole  or  in  part,  to  submit  to  the  act  of  con- 
nection, then  the  act  would  not  be  seduction,  and  the  jury 
cannot  convict." 

The  circuit  judge  declined  to  so  instruct  the  jury,  and  on 
his  own  motion  charged  and  instructed  them  as  follows:  — 

"Gentlemen  of  the  jury:  This  action  is  brought  by  the  people 
against  the  defendant  under  the  provisions  of  the  statute  which 
provides  for  the  punishment  of  any  man  who  shall  seduce  or 
debauch  an  unmarried  woman.  In  this  case,  the  defendant 
is  charged  with  having  seduced  and  debauched  the  complain- 
ing witness,  Nettie  Josephack,  on  the  sixteenth  day  of  Novem- 
ber, 1884,  in  the  township  of  Jordan,  in  this  county.  The 
testimony  on  which  the  people  rest  is  the  testimony  of  the 
complaining  witness.  Her  testimony  stands  before  you  un- 
contradicted by  any  other  witness  in  the  case.  You,  there- 
fore, have  no  conflict  of  testimony  to  reconcile,  except  it  be 
conflicting  statements  of  the  complaining  witness.  The  fact 
that  the  complaining  witness  and   the  defendant  had  sexual 
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intercourse  on  that  day,  in  that  township,  is  not  disputed; 
and  you  may  take  that  fact  as  established  in  examining  this 
case.  The  question  for  you  to  determine  then  is,  What  were 
the  inducements  that  led  to  this  sexual  intercourse?  They 
may  be,  or  they  may  have  been,  occasioned  in  three  ways:  — 

"1.  It  may  have  been  from  the  mutual  desire  of  the  parties, 
•without  undue  influence  of  either,  to  gratify  their  passions. 
In  that  case,  if  you  should  find  such  was  the  case,  then  your 
verdict  will  be,  *  Not  guilty.' 

"  2.  It  may  have  been  by  the  seductive  influence  of  the  de- 
fendant. But  the  complaining  witness  has  testified  to  no  acts 
an  that  line  except  the  promise  of  marriage.  Therefore,  in 
order  to  convict  this  defendant  of  the  ofienso  here  charged, 
'  under  the  testimony  before  you,  you  will  have  to  find  that  the 
•  inducement  which  led  to  her  submitting  her  person  to  the  car- 
mal  intercourse  of  the  defendant  was  the  fact  that  he,  for  that 
reason,  promised  to  marry  her.  If  you  find  that  that  was  the 
reason  of  her  submitting  to  his  embrace,  then  your  verdict 
will  be,  '  Guilty.' 

*'  3.  If  you  should  find,  from  the  testimony  in  the  case,  that 
«he  gave  no  consent  whatever,  that,  the  intercourse  was  ob- 
tained by  force  and  compulsion, — such  an  obtaining  of  carnal 
intercourse  with  a  woman  is  rape,  and  it  is  a  higher  crime 
than  the  one  you  are  brought  here  to  consider.  It  would  be 
against  public  policy  to  allow  a  prosecuting  oflBcer  to  bring 
a  charge  of  seduction  where  the  crime  was  rape,  because,  if  the 
law  allowed  him  to  do  so,  he  might  allow  parties  to  escape 
with  a  light  punishment,  where  state's  prison  for  a  long  term 
of  years  was  the  punishment  that  should  be  meted  out  for  that 
<offense. 

"  The  crime  of  rape  consists  of,  or  is  defined  by  Bouvier  to 
be,  'A  carnal  knowledge  of  a  woman  by  a  man,  forcibly  and 
unlawfully,  against  her  will.'  Therefore,  to  find  that  this  man 
•committed  a  rape  on  this  woman,  you  will  have  to  find  that 
he  committed  that  'forcibly  and  unlawfully,  and  against  her 
will.'     If  she  consented  to  the  connection,  it  was  not  rape. 

"Therefore,  gentlemen,  I  think  that  you  will,  in  this  case, 
have  but  two  matters  to  consider.  I  think  you  may  dispense 
-with  any  theory  that  this  defendant  committed  the  higher 
crime  of  rape,  under  the  testimony  in  the  case;  and  you  will 
be  loft  simply  to  determine  whether  it  was  by  the  mutual  con- 
sent of  the  parties,  resulting  from  long  acquaintance,  and  the 
very  intimate  relation  that  existed  between  them,  upon  a  con- 
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tract  of  marriage  before  entered  into,  or  whether  it  was  upon 
a  promise  at  that  time  of  a  future  marriage  on  condition  that 
she  would  submit  to  his  embraces.  If  you  find  the  former, 
he  is  not  guilty;  if  you  find  the  latter,  your  verdict  will  be, 
'  Guilty.' " 

The  errors  assigned  upon  this  record  are  the  following:  — 

"  1.  The  court  erred  in  refusing  to  grant  the  requests  sub- 
mitted by  defendant's  counsel,  and  in  refusing  to  instruct  the 
jury  as  stated  in  said  several  requests;  that  the  refusal  of  each 
and  every  one  of  said  defendant's  requests  was  error. 

"  2.  The  charge  of  the  court,  on  his  own  motion,  as  a  whole, 
was  error. 

"  3.  The  court  erred  in  that  part  and  portion  of  his  charge 
where  he  charges  the  jury  in  relation  to  the  crime  of  rape,  be- 
cause the  same  is  contrary  to  law,  and  in  this  case,  mislead- 
ing to  the  jury,  and  contrary  to  the  evidence. 

"4.  The  court  erred  in  taking  from  the  jury  in  his  charge 
the  consideration  of  the  question  of  rape. 

"  5.  The  court  erred  in  his  charge  wherein  he  instructs  the 
jury  as  follows:  'I  think  you  may  dispense  with  any  theory 
that  this  defendant  committed  the  higher  crime  of  rape.' 

"  6.  The  court  erred  in  submitting  the  case  to  the  consid- 
eration of  the  jury  under  the  testimony  in  the  case,  as  the 
evidence  is  not  suflScient  to  support  the  verdict." 

It  is  claimed  that  the  assignment  of  error,  based  upon  the 
refusal  to  give  the  nine  requests  to  charge,  is  too  general  to  be 
considered,  and  particularly  as  some  of  such  requests  were 
given,  and  others  were  improper.  The  object  of  assignments 
of  error  is  to  point  out  specifically  what  is  relied  upon  as 
error.  This  is  accomplished  by  the  first  assignment,  which,  in 
terms,  assigns  error  upon  the  refusal  to  give  each  and  every 
one  of  defendant's  requests.  This  applies  to  each  request 
separately;  and  no  good  reason  is  perceived  for  repeating 
each  request  in  the  assignments,  which  would  only  tend  to 
prolong  the  record  without  lending  any  perspicuity  to  the 
errors  assigned.  The  second  assignment  of  error  is  too  gen- 
eral, and  cannot  be  considered. 

The  first  request  to  charge  was  properly  refused  in  the  form 
in  which  it  was  asked.  The  testimony  showed  no  other  in- 
ducement or  motive  than  a  promise  of  marriage,  except  it 
might  be  the  mutual  desire  of  the  parties;  and  this  the  court 
called  the  jury's  attention  to,  and  told  them,  if  they  found 
that  the  act  was  done  by  the  mutual  consent  of  the  parties  to 
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gratify  their  passions,  the  respondent  was  not  guilty.  The 
second  request  was  covered  substantially  by  the  charge  as 
given,  as  was  also  the  eighth. 

The  third  and  sixth  requests  were  properly  refused.  The 
respondent  was  on  trial  for  the  ofifense  created  by  the  statute 
of  seducing  and  debauching  an  unmarried  female.  Under 
this  statute,  the  offense  is  committed  if  the  man  has  carnal 
intercourse  to  which  the  woman  assented,  if  such  assent  was 
obtained  by  a  promise  of  marriage  made  by  the  man  at  the 
time,  and  to  which,  without  such  promise,  she  would  not 
have  yielded:  People  v.  Milhpaugh,  11  Mich.  278,  282,  283. 
The  offense  consists  in  enticing  the  woman  from  the  path  of 
virtue,  and  obtaining  her  consent  to  the  illicit  intercourse  by 
promises  made  at  the  time.  The  evidence  should  be  such  as 
to  satisfy  the  jury,  beyond  a  reasonable  doubt,  upon  these 
points.  The  promise  and  yielding  her  virtue  in  consequence 
thereof  is  the  gist  of  the  offense.  If  she  resists,  but  finally 
assents  or  yields,  induced  thereto  or  in  reliance  upon  the 
promise  made,  the  offense  is  committed:  Boyce  v.  People,  55 
N.  Y.  644. 

An  act  of  intercourse  induced  simply  by  mutual  desire  of 
the  parties  to  gratify  a  lustful  passion  would  not  constitute 
the  crime  charged  in  the  information.  The  charge  of  seduc- 
tion and  debauchery  implies  that  a  pure  woman  will  resist, 
and  that  the  natural  sentiment  of  virtue  and  of  purity  will 
be  overcome  by  promise  of  marriage  and  other  means,  and 
submission  to  his  desires  finally  obtained  through  such  in- 
ducements. And  it  has  been  held  that,  when  the  female 
submitted  through  a  promise  of  marriage  conditioned  upon 
the  act  resulting  in  pregnancy,  the  crime  was  committed: 
People  V.  Hustis,  32  Hun,  58;  Kenyan  v.  People,  26  N.  Y.  203; 
84  Am.  Dec.  177.  The  requests  last  referred  to  leave  out  of 
consideration  the  concurrent  influence  of  the  promise  of  mar- 
riage as  a  producing  cause  of  yielding  assent,  or,  to  use  the 
language  of  the  request,  in  submitting  to  the  act. 

The  fourth  and  ninth  requests  were  properly  refused.  The 
crime  of  rape  is  not  embraced  in  that  of  seduction;  and  it 
would  be  improper  for  the  judge,  upon  a  trial  for  seduction,  to 
instruct  the  jury  upon  the  law  relative  to  the  crime  of  T&\ye: 
Reynolds  v.  People,  41  How.  Pr.  179. 

The  judge,  however,  should  charge  that,  if  the  jury  should 
find  that  she  did  not  assent  to  the  act  of  intercourse,  the 
offense  was  not  committed.     The  respondent  was  entitled  to 
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have  his  seventh  request  given.  This  request  is  not  covered 
by  the  charge  of  the  court,  which  was  finally  reduced  to  two 
propositions;  namely,  whether  the  act  was  done  by  the  mutual 
consent  of  the  parties,  or  whether  it  was  upon  a  promise  at 
that  time  of  a  future  marriage  on  condition  that  she  would 
submit  to  his  embraces.  He  withdrew  from  the  jury  whether 
she  gave  no  consent  whatever,  and  the  intercourse  was  ob- 
tained by  force  and  compulsion.  For  this  error  assigned,  the 
conviction  must  be  set  aside,  and  a  new  trial  ordered. 

It  may  be  well,  as  there  must  be  a  retrial,  to  point  out  one 
or  two  errors  in  the  charge  not  specifically  assigned  as  error. 

The  attention  of  the  jury  was  called  to  the  fact  that  the 
people  rested  their  testimony  upon  the  testimony  of  the  com- 
plaining witness,  and  that  her  testimony  stood  before  them 
uncontradicted  by  any  other  witness  in  the  case.  He  also 
told  the  jury  that  the  fact  that  the  complaining  witness  and 
the  defendant  had  sexual  intercourse  on  that  day,  in  that 
township,  was  not  disputed;  and  the  jury  might  take  that 
fact  as  established  in  examining  the  case.  This  was  erroneous. 
The  weight  of  the  evidence,  and  the  credit  to  be  given  to 
the  testimony  of  the  complaining  witness,  was  a  question 
exclusively  for  the  jury,  and  it  was  error  for  the  court  to 
charge  the  jury  that  they  should  consider  any  facts  testified  to 
by  her  as  established,  simply  because  she  had  testified  to  them 
and  had  not  been  contradicted.  These  facts  which  he  directed 
the  jury  to  regard  as  established  were  a  part  of  the  res  gestae. 
The  law  presumed  the  respondent  innocent  of  the  crime 
charged  until  such  presumption  was  rebutted  and  overcome 
by  evidence;  and  the  jury  must  weigh  this  presumption 
against  her  testimony,  and  ascertain  what  the  facts  are.  Her 
testimony  may  have  been  of  such  a  character  or  so  contra- 
dictory as  not  to  obtain  any  credit  with  the  jury.  Indeed, 
the  judge  told  the  jury  that  they  had  no  conflict  of  testimony 
to  reconcile  except  it  was  the  conflicting  statements  of  the 
complaining  witness. 

Another  error  in  the  charge  appears.  It  is  the  duty  of  the 
trial  judge,  in  a  criminal  case,  to  instruct  the  jury  in  refer- 
ence to  the  presumptions  of  law  applicable  to  the  case  before 
them,  distinguishing  those  which  are  conclusive  from  those 
which  are  disputable.  The  presumption  of  innocence  is 
present  in  every  criminal  case;  and  he  should  instruct  the 
jury  to  that  effect,  and  that  it  stands  good  until  overcome  by 
evidence  which  convinces  the  jury,  beyond  a  reasonable  doubt, 
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that  the  respondent  is  guilty.  The  charge  of  the  court  entirely 
overlooks  this  presumption,  and  nothing  was  said  upon  the 
subject. 

Let  an  order  be  entered  reversing  the  judgment,  and  grant- 
ing respondent  a  new  trial. 

Cbimk  or  Skduotion  as  Defined  in  the  American  Stattttes.  —  Se> 
ductioa  as  a  criminal  offense  is  disonssed,  generally,  in  a  note  of  considerable 
longtl)  appended  to  the  case  of  Slate  v.  Catron,  18  Iowa,  372;  87  Am.  Dec. 
401,  405-411.  Statutes  defining  the  offense  of  seduction,  and  providing  for 
its  punishment,  vary  in  their  phraseology  in  the  different  states,  rendering  a 
nniform  definition  impracticable.  But  a  number  of  recent  decisions  bearing 
upon  the  elements  of  the  offense  will  be  here  given,  in  connection  with  the 
principal  case,  and  intended  to  be  supplementary  to  the  note  referred  to 
above. 

In  Alabama,  the  statute  declares  that  "  any  man,  who,  by  means  of  temp- 
tation, deception,  arts,  flattery,  or  a  promise  of  marriage,  seduces  any  un- 
married female  in  this  state,  shall  be  deemed  guilty  of  a  felony,"  etc.:  Ala. 
Code  1876,  sec.  4188;  Sess.  Acts  1880-81,  p.  48.  The  essential  elements  of 
the  offense  thus  described  by  the  statute  are:  1.  The  woman  must  be  un- 
married; 2.  She  must  be  induced  to  a  surrender  of  her  chastity  by  a  promise 
of  marriage,  or  by  the  arts  or  deception  of  the  man:  Wilaon  v.  Slate,  73  Ala. 
627.  These  are  two  of  the  elements  of  the  offense  which,  to  authorize  con- 
viction, must  be  shown  with  that  measure  of  proof  requisite  in  criminal 
cases.  The  promise  of  marriage,  arts,  or  deceptions,  as  the  case  may  be, 
must  sustain  the  relation  to  the  accomplished  purpose  as  cause  to  effeot,  or 
the  case  is  not  brought  within  the  statute:  Carney  v.  Slate,  79  Id.  14;  Cun- 
ningham v.  Staie,  73  Id,  51. 

Under  the  Arkansas  statute,  the  offense  of  seduction  consists  in  having 
illicit  connection  with  au  unmarried  female,  who  yields  to  the  solicitatious 
of  her  seducer  under  the  inducement  of  a  promise  of  marriage,  and  it  may 
be  committed  by  an  infant  upon  an  infant,  if  they  have  reached  the  age  of 
puberty:  Polk  v.  Slaie,  40  Ark.  482;  48  Am.  Rep.  17.  And  sexual  inter- 
course may  be  inferred  from  circumstances,  opportunities,  and  the  relations 
and  conduct  of  the  parties:  Polk  v.  State,  40  Ark.  482;  48  Am.  Rep.  17. 
Corroborating  evidence  of  the  promise  of  marriage  is  required:  Polk  v.  State, 
40  Ark.  482;  and  so  in  Missouri:  State  v.  Hill,  91  Mo.  423.  In  the  latter 
■tate  the  good  reputation  of  the  prosecutrix  is  made  by  the  statute  an  ele- 
ment of  the  offense,  and  it  is  proper  for  the  state  to  prove  that  fact,  in  mak- 
ing  out  its  case:  SlaU  v.  PaOeraon,  88  Id.  88;  57  Am.  Rep.  374;  StaU  v.  Hill, 
91  Mo.  423.  TJio  promise  to  marry  may  be  implied  from  the  language  used, 
and  whether  the  prosecutrix  is  sufficiently  corroborated  is  a  question  for  the 
jury:  State  v.  Brinkhana,  34  Minn.  285.  Generally,  in  order  to  establish  a 
charge  of  seduction,  it  must  be  made  to  appear  that  the  intercourse  was  ac- 
complished by  some  artifice  or  deception;  and  it  is  held  that  something  more 
than  a  mere  appeal  to  the  lust  or  passion  of  the  woman  must  be  shown  before 
the  law  will  inflict  the  penalty  prescribed  for  that  crime,  or  afford  her  a  rem- 
edy: Baird  v.  Boehner,  72  Iowa,  318;  State  v.  Fitzgerald,  63  Id.  268;  Haum  v. 
Bangliart,  Sup.  Ct.  Iowa,  1888. 

lu  a  prosecution  under  the  Indiana  statute,  for  the  seduction,  under  a 
proinUc  of  marriage,  of  a  female  minor,  it  must  be  shown  that  the  inter- 
course took   place  subsequent  to  the  promise  of  marriage,  and  that  such 
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promise  was  the  indncement  to  the  intercourse:  Phillips  v.  State,  108  In<L. 
406. 

The  North  Carolina  statute  provides  "that  any  man  who  shall  seduce  aa- 
innocent  and  virtuous  woman  under  promise  of  marriage  shall  be  guilty  of  a- 
crime,"  etc.:  Acts  of  1885,  c.  248.  It  is  held  that  this  statute  plainly  con- 
templates a  seduction  brought  about  by  means  of  a  promise  of  marriage  itt' 
the  nature  of  a  deceit;  and  consent,  if  seduction  be  proved,  is  no  defense  to» 
an  indictment  under  the  statute  for  seduction  under  promise  of  marriager 
State  V.  Ilorton,  100  N.  C.  443;  6  Am.  St.  Rep.  613. 

To  constitute  the  ofifense  of  seduction  under  the  Texas  statute,  the  female^ 
must,  at  the  time  of  the  commission  of  the  act,  be  unmarried:  Tex.  Pen.. 
Code,  art.  814;  and  if  the  indictment  for  seduction  fails  to  allege  that  tho- 
female  seduced  was  unmarried,  at  the  time  of  the  commission  of  the  act,  it- 
charges  no  ofifense  against  the  laws  of  that  state:  Mesa  v.  State,  17  Tex.  App.. 
395. 

In  many  of  the  states,  the  statute  provides  that  the  female  shall  be  "of 
previous  chaste  character":  See  Kenyan  v.  People,  26  N.  Y.  203,  84  Am.- 
Dec.  177,  and  note  181,  182,  in  which  the  meaning  of  the  words  "previous 
chaste  character "  is  discussed;  see  also  State  v.  Brinkliaus,  34  Minn.  285; 
State  v.  McClintic,  73  Iowa,  663.  And  it  is  held  that,  under  such  a  statute, 
the  character  of  the  prosecutrix  may  be  impeached  by  proof  of  specific  acts  of 
lewdness:  Kenyony.  People,  26  N.Y.  203;  84  Am.  Dec.  177;  People  v.  dark,  3* 
Mich.  112;  Polk  v.  Slate,  40  Ark.  482;  48  Am.  Rep.  17.  So  under  the  Mis- 
souri statute,  which  provides  that  the  female  shall  be  "of  good  repute,"  on 
the  trial  of  an  indictment  for  seduction,  evidence  of  previous  acts  of  lewdnes* 
and  unchastity  by  the  complainant  with  other  men  is  admissible:  State  v. 
WJieeler,  94  Mo.  252;  State  v.  Patterson,  88  Id.  88;  57  Am.  Rep.  374;  over- 
ruling State  V.  Brarifield,  81  Mo.  151;  51  Am.  Rep.  234.  There  is  held  to 
be  no  such  difference  between  the  expressions  "previous  chaste  character" 
and  "good  repute  "as  to  call  for  any  variation  of  the  rules  of  evidence  iiv 
the  respect  under  consideration:  State  v.  Hill,  91  Mo.  423.  Ou  the  other- 
hand,  the  Kansas  statute  uses  the  words  "good  repute,"  and  it  is  held  to  be^ 
incompetent  for  the  defendant  on  trial  for  the  offense  charged  in  the  statute- 
to  prove  particular  acts  of  unchastity,  or  specific  acts  of  illicit  intercourse,. 
by  the  prosecutrix  with  other  persons:  State  v.  Bryan,  34  Kan.  63.  Tha- 
same  is  held  under  the  Ohio  statute,  which  also  employs  the  words  ' '  good! 
repute  "  in  respect  to  the  female:  Boicers  v.  State,  29  Ohio  St.  542.  But  iit 
prosecutions  for  seduction  under  the  Georgia  statute,  which  provides  that 
"any  person  who,  by  persuasion  and  promise  of  marriage,  or  by  other  false 
and  fraudulent  means,  shall  seduce  a  virtuous  unmarried  female, "  shall  be  pun- 
ished, etc.,  it  is  admissible  to  introduce  in  defense  evidence  which  falls  short: 
of  actual  sexual  guilt,  but  which  shows  that  the  prosecutrix  was  corrupt  itt> 
morals  and  unchaste  in  mind  prior  to  the  ofifense  charged,  and  therefore  could' 
not  have  been  seduced,  corrupted,  or  drawn  aside  from  the  path  of  virtuer. 
Wooil  v.  State,  48  Ga.  192;  15  Am.  Rep.  064.  But  evidence  that  the  prose- 
cutrix had  frequently  been  seen  going  home  with  another  man  is  not  a  mate- 
rial circumstance,  even  to  contradict  the  testimony  that  she  had  never  "kept 
company  "with  any  other  man  than  the  defendant:  State  v.  Payaon,  71  Iowa,. 
642. 

The  essential  elements  of  the  ofifense  of  seduction,  under  the  New  Jersey 
statute,  are:  1.  The  defendant  must  be  a  single  man,  over  the  age  of  eigh- 
teen; 2.  The  female  must  be  a  single  woman;  3.  She  must  be  under  the  age  of 
twenty-one;  4.  She  must  be  of  good  repute  for  chastity;  5.  The  sexual  inter- 
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courso  mnsfchave  been  had  ander  a  promise  of  marriage;  6.  She  must  thereby 
become  pregnant;  7.  The  evidence  of  the  female  must  be  corroborated  to  the 
«xtont  required  in  case  of  indictment  for  perjury.  The  presence  of  each  and 
€dl  of  these  elements  is  necessary  to  conviction,  and  the  absence  of  any  one 
■of  them  is  fatal  to  tho  prosecution:  Zahriakie  v.  State,  43  N.  J.  L.  640;  39  Am. 
flcp.  CIO.  It  is  held  that  the  state  must  prove  tho  good  repute  of  the  prose- 
cutrix affirmatively,  and  tliat  it  will  not  be  presumed:  Zahrinkie  v.  Stafe,  43 
K.  J.  L.  G40;  39  Am.  Rep.  610;  and  see  State  v.  Hill,  91  Mo.  423;  Common- 
iffealth  v.  Whittaker,  131  Mass.  224.  But  the  rule  is  otherwise  iu  some  of  the 
etatcs,  and  iu  a  prosecution  for  seduction,  the  chaste  character  of  the  prose- 
cutrix is  presumed  until  assailed  as  a  matter  of  defense,  and  the  burden  of 
proof  is  then  npon  the  defendant:  Slate  v.  Curran,  51  Iowa,  112;  State  v.  Me- 
<^liiitic,  73  Id.  663.  Direct  and  positive  corroborative  evidence  of  the  promise 
to  marry  is  not  required,  but  simply  such  facts  and  circumstances  as  fairly 
teud  to  support  the  evidence  of  the  prosecutrix,  and  satisfy  the  jury  that  she 
is  entitled  to  credit:  State  v.  Brinkhaua,  34  Minn.  285.  Evidence  of  circum- 
«tances  which  usually  accompany  the  marriage  engagement  has  been  held 
«ufficient  to  satisfy  the  statute  as  to  the  corroborating  evidence:  State  v.  Hill, 
m  Mo.  423.  To  corroborate  the  evidence  uf  the  prosecutrix  as  to  the  seduc- 
t,ion,  evidence  of  a  long  courtship  is  competent,  but  not  conclusive:  State  r. 
<?u;Tan,  51  Iowa,  112;  and  see  State  v.  WelU,  48  Id.  671.  The  exact  time  of 
the  seduction  is  never  material  in  a  prosecution  for  the  offense,  and  it  is  not 
therefore  essential  that  the  prosecutrix  should  be  corroborated  as  to  the  exact 
day :  State  v.  McClintie,  73  Id.  663.  Upon  the  trial  of  the  defendant  for  ae- 
duction  under  promise  of  marriage,  it  is  proper  to  admit  evidence  of  the  fact 
that  a  child  was  born,  to  show  the  fact  of  seduction:  Hausenjluck  v.  Comvion- 
wealth,  13  Va.  L.  J.  134  (Va.  Ct.  of  App.).  Nor  is  it  error  to  exhibit  the  child 
to  the  jury  to  enable  them  to  trace  resemblance  to  the  alleged  father,  as  cor> 
roborative  of  the  fact  of  sexual  connection  between  the  parties,  and  thus  only 
to  be  considered  by  the  jury:  State  v.  Morton,  100  N.  C.  443;  6  Am.  St.  Rep. 
-613,  and  note  618. 

A  woman's  reputation  for  chastity  is  the  general  credit  for  chastity  which 
she  bears  among  her  neighbors  and  acquaintances;  and  if  the  latter  say  noth- 
ing  of  her,  or  do  not  question  her  character  for  chastity,  her  reputation  in 
this  regard  should  be  considered  good:  State  v.  Bryan,  34  Kan.  63.  There- 
fore,  in  a  prosecution  for  seduction,  the  negative  evidence  of  a  witness  "that 
he  never  heard  anything  against  the  character  of  the  woman  for  chastity," 
•on  whose  behalf  he  had  been  called,  is  admissible  upon  the  trial,  where  the 
rreputation  of  the  woman  for  chastity  is  in  question,  and  it  is  strong  evidence 
•of  the  woman's  good  repute:  State  v.  Bryan,  34  Id.  63;  citing  1  Wharton  on 
evidence,  sec  49;  Oandoi/b  v.  StaU,  11  Ohio  St.  114;  and  see  State  v.  Lee,  22 
Minn.  407. 
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People  v.  Dow. 

[64  michioan,  717.] 

Cbiminai.  Law  —  Evidence.  —  On  Separate  Trial  op  One  op  Two  Re- 
spondents Jointly  Informed  against  for  burglary,  the  testimony  of 
a  witness  to  a  conversation  had  with  the  respondent  not  on  trial,  soon 
after  the  burglary,  in  the  presence  and  hearing  of  his  co-respondent, 
during  which  both  the  respondents  gave  the  witness  money  with  which 
to  buy  railway  tickets  to  Rochester,  New  York,  and  in  which  the  re- 
spondent not  on  trial  said  he  did  not  wish  to  buy  the  tickets  for  fear  of 
arrest  as  a  suspicious  character,  is  competent  and  admissible,  the  re- 
spondent on  trial  being  equally  interested  with  the  other  in  the  purchase 
and  use  of  the  tickets. 

Constitutional  Provision  that  Party  Accused  shall  haa'e  Right  to 
BE  Confronted  with  the  witnesses  against  him  does  not  apply  to  the 
proof  of  facts  in  their  nature  essentially  and  purely  documentary,  and 
which  can  only  be  proved  by  the  original,  or  by  a  copy  officially  certi* 
fied. 

In  Michigan,  Market  Reports,  and  Records  op  the  Weather  as  kept 
at  the  asylam  at  Kalamazoo,  are  competent  evidence  in  civil  cases. 

Record  Kept  by  Officer  in  Charge  of  Signal-service  Station  is  not 
admissible  in  evidence,  on  a  trial  for  burglary,  to  show  the  condition  of 
the  weather  on  the  night  in  question,  without  calling  as  a  witness  the 
one  who  made  the  observations  and  the  record,  to  testify  to  their  cor- 
rectness. 

Oeorge  X.  M.  Collier  and  E.  S.  Grece,  for  the  respondent. 
Mo8e8  Taggarty  attorney-general,  for  the  people. 

Morse,  J.  The  respondent  was  tried  and  convicted,  in  the 
recorder's  court  of  the  city  of  Detroit,  of  burglary. 

On  the  night  of  the  26th  of  April,  1886,  about  three  o'clock 
in  the  morning,  the  house  of  John  B.  Moloney,  in  the  city  of 
Detroit,  was  broken  into  and  entered,  and  several  articles 
stolen  therefrom,  among  them  a  gold  watch  and  chain. 

The  evidence  against  the  respondent  tended  to  show  him 
in  company  with  Thomas  Powers  that  evening  and  early  next 
morning,  and  with  him  at  one  place  where  Powers  attempted 
to  dispose  of  the  watch  stolen  from  Moloney's  residence,  and 
also  at  one  Rosenberg's,  where  Powers  sold  the  watch. 

George  Marrow  testified  that  he  met  Powers  and  Dow  on 
Woodward  Avenue,  and  went  to  a  saloon,  where  Powers  asked 
him  to  buy  a  couple  of  tickets  to  Rochester,  New  York,  in  the 
presence  of  Dow,  and  said  that  he  did  not  want  to  go  down 
town  because  he  was  afraid  he  would  be  arrested;  that  he 
had  been  arrested  in  Detroit  once  before,  and  was  afraid  he 
would  be  arrested  again  as  a  suspicious  character,  but  they 
could  n't  do  anything  with  him  but  hold  him  for  a  couple  of 
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days,  and  he  wanted  to  buy  the  tickets  for  that  week.  Both 
the  respondents  gave  hina  money,  fifteen  dollars  in  all,  and 
Marrow  took  it,  and  went  and  purchased  the  tickets.  Met 
Powers  and  Dow  at  a  saloon  afterwards,  where  arrangement 
had  been  made  to  meet,  and  gave  them  the  tickets. 

This  testimony  as  to  what  Powers  said  was  objected  to  as 
incompetent  as  against  Dow,  who  was  having  a  separate  trial. 
The  evidence  was  competent.  The  occurrence  was  soon  after 
the  burglary,  and  Dow  seems  to  have  been  equally  interested 
with  Powers  in  the  purchase  of  these  tickets,  and  the  use  of 
them.  He  was  arrested  at  Rochester.  The  conversation  was 
in  his  presence  and  hearing,  and  therefore  admissible. 

The  main  objection  and  exception  relates  to  the  admission 
in  evidence  of  the  official  record  of  the  weather,  as  kept  in  the 
office  of  N.  B.  Conger,  signal  officer  in  charge  of  the  signal 
service  station  at  Detroit. 

Mr.  Conger  was  oflFered  as  a  witness,  and  testified  that  he 
kept  a  record  of  the  weather  in  his  office,  and  had  the  official 
record  with  him.  He  was  then  asked  to  state  the  condition 
of  the  weather  on  the  evening  of  April  26,  referring  to  such 
record.  It  was  objected  to  as  incompetent.  Objection  over- 
ruled. He  then  testified  it  was  not  in  his  handwriting,  but 
was  taken  under  his  supervision.  The  fact  of  the  record  not 
being  in  the  handwriting  of  the  witness  was  then  made  the 
basis  of  another  objection  to  its  reception  in  evidence.  The 
court,  after  some  hesitation,  allowed  the  record  to  be  put  in 
evidence. 

On  cross-examination,  it  appeared  that  the  witness  left  the 
signal  office  at  six  o'clock  in  the  evening,  and  did  not  return 
until  the  next  morning.  When  he  went  away,  he  left  his  as- 
sistant, Mr.  Baldwin,  in  charge  of  the  office.  Did  not  know  of 
his  own  knowledge  that  Baldwin  or  the  other  assistant  re- 
mained in  the  office  all  night,  but  supposed  one  of  them  did. 
According  to  this  record,  the  night  of  the  26th  rain  commenced, 
by  meridian  time,  at  7:10,  p.  m.,  and  ended  at  9:30,  p.  m.,  and 
then  commenced  again  at  9:51,  p.  m.,  and  stopped  at  11:45, 
p.  M.  On  the  27th,  beginning  at  seven,  a.  m.,  the  weather 
was  clear.  No  observations  were  taken  after  11:45,  p.  m.  This 
evidence  was  introduced  in  rebuttal  of  the  evidence  in  regard 
to  rain  by  the  witnesses  for  the  defense,  whose  testimony 
tended  to  show  an  alibi.  The  following  questions  were  put  to 
Conger  on  cross-examination:  — 

"  Q.   Can  you  swear,  of  your  own  knowledge,  that  your 
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assistants  tcok  these  observations  on  the  night  in  question? 
A.   Yes,  sir. 

"Q.  Of  your  own  knowledge?  A.  Yes,  sir;  I  didn't  see 
them,  of  course.  The  observations  are  in  their  handwriting 
here  in  this  original  record." 

The  counsel  for  the  respondent  argues  that  this  record,  not 
being  made  by  the  witness  himself,  and  the  persons  who  made 
it  not  being  sworn,  and  there  being  no  certainty  that  they  went 
outside  of  the  office  and  took  the  observations  recorded  by  them, 
is  not  admissible  in  a  criminal  cause.  He  contends  that  the 
admission  of  such  record  is  in  violation  of  the  constitutional 
provision  that  the  accused  shall  have  the  right  to  be  confronted 
with  the  witnesses  against  him.  We  have  heretofore  held  that 
this  provision  does  not  apply  to  the  proof  of  facts  in  their  na- 
ture essentially  and  purely  documentary,  and  which  can  only 
be  proved  by  the  original,  or  by  a  copy  officially  certified: 
People  v.  Jones,  24  Mich.  225.  But  that  is  not  this  case.  This 
court  has  also  held  that  market  reports,  and  the  records  of 
the  weather  as  kept  at  the  asylum  at  Kalamazoo,  were  prop- 
erly admitted  in  civil  cases:  Sisson  v.  Cleveland  etc.  R.  R.  Co., 
14  Id.  489,  497;  90  Am.  Dec.  252;  De  Armond  v.  Neasviith, 
32  Mich.  231,  233;  Cleveland  etc.  R.  R.  Co.  v.  Perkins,  17  Id. 
296. 

The  record  of  the  weather  in  this  case  was  not  one  made  by 
the  witness,  or  one  that  he  knew  certainly  to  have  been  accu- 
rately made  in  accordance  with  the  actual  state  of  the  weather. 
It  seems  to  me  that  the  presumption  in  favor  of  the  correct- 
ness of  this  record,  because  it  is  an  official  one,  if  such  pre- 
sumption can  be  said  to  exist  under  the  circumstances  shown 
as  to  the  manner  of  the  observations  being  taken  and  the 
record  being  kept,  cannot  be  used  against  the  respondent  in  a 
criminal  case.  It  was  a  vital  question  upon  the  trial  whether 
the  testimony  looking  towards  an  alibi  was  true  or  not,  and 
the  condition  of  the  weather  that  evening  was  important  in 
aiding  the  jury  in  their  determination  of  that  question. 

If  Conger  had  made  the  record  himself,  or  taken  the  ob- 
servations himself,  the  evidence  would  have  been  competent; 
but  the  respondent  was  entitled  to  have  the  testimony  of  Bald- 
win, or  the  assistant  who  took  the  observations  and  made  the 
record  of  the  same,  and  to  be  confronted  with  such  witness. 
As  it  was,  the  presumption  arising  from  its  being  an  official 
record  only  saved  it  from  being  hearsay  testimony.  This 
official  statement  or  record  of  the  weather,  though  required  to 
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be  kept,  and  therefore  an  oflicial  document,  is  not,  however,  a 
record  of  facts  which  can  only  bo  proved  by  the  original,  or  a 
properly  certified  copy.  The  facts  therein  stated  are  facts 
open  to  the  observation  of  anybody,  and  capable  of  being  es- 
tablished satisfactorily  by  oral  testimony,  or  minutes  kept  by 
a  private  person,  if  such  minutes  refresh  his  recollection. 

The  record  ouglit  not  to  have  been  introduced  in  evidence 
without  the  presence  of  the  man  who  made  the  observations 
and  the  record  on  the  stand,  so  that  the  accuracy  of  such 
record  could  have  been  inquired  into. 

For  this  error,  the  judgment  must  be  reversed,  and  a  new 
trial  granted. 

EviDEKOE  —  AocoMPLlOES.  —  Whea  oommon  dedgn  between  two  defend- 
ants is  first  proved,  declarations  of  either  in  relation  to  their  joint  undertak- 
ing are  admissible  against  both:  CommomoeaUh  v.  Tivnon,  8  Gray,  375;  69 
Am.  Deo.  24S.  Confessions  or  declarations  of  accomplice  made  after  com- 
mission of  offense  are  evidence  against  himself  alone,  unless  made  in  the 
presence  of  his  partner  in  crime:  Hunter  y.  Commonwealth,  7  Gratt.  641;  56 
Am.  Dec.  121.  Admissions  of  co-defendant  having  joint  interest  in  a  suit 
are  evidence  against  all:  Hurst  v.  RMnaon,  13  Mo.  82;  53  Am.  Dec.  134.  Also 
see  Trimble  v.  Turner,  13  Smedes  &  M.  348;  53  Am.  Dec.  90;  Stcvatt  v.  Far- 
mers' etc.  Bank,  8  Smedes  &,  M.  305;  47  Am.  Deo.  86;  State  v.  Soper,  16  Me. 
293;  33  Am.  Deo.  666. 


Kelly  v.  Miohiqan  Central  Railroad  Company. 

res  MicHioAM,  186.] 

NiOLiOENOB  IS  IN  Law  A  Relativb  Term,  and  implies  the  non-observance  of 
or  omission  to  perform  a  duty  which  is  prescribed  by  law,  or  it  arises 
from  the  situation  of  the  parties  and  circumstances  surrounding  the 
transaction. 

Railroads.  —  Stakino  or  Cabs  Aoboss  Hiqhwat  in  the  Railroad  Com- 
pany's Yard  is  not  an  Unlawitjl  Act,  nor  is  it  negligence  per  se. 

Railroad  —  Hiohwat-orossinos.  —  Right  of  public  in  a  highway  crossing 
a  railroad  is  simply  a  right  of  passage  across  the  railroad.  The  highway- 
crossing  is  for  the  purpose  of  pamage  from  one  side  of  the  railroad  to 
the  other,  and  any  other  use  thereof,  whether  between  the  tracks  or 
between  the  rails,  is  unwarranted. 

Trbspasser  ox  Railroad  Track. — One  entering  upon  or  traveling  along 
the  right  of  way  of  a  railroad  company  is  a  trespasser,  and  does  notecase 
to  be  such  when  he  has  reached  a  point  where  such  right  of  way  is  inter- 
sected by  a  public  street;  and  the  company  owes  him  no  higher  care  or 
duty  at  such  intersection  than  at  other  points  along  its  railroad.  He 
therefore  cannot  recover  for  injuries  sustained  at  such  intersection  fron 
«  oar  which  is  being  staked  along  the  track  in  such  right  of  way. 
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Case  to  recover  compensation  for  injuries  sustained  by  the 
plaintiff. 

Henry  Russel  and  Ashley  Pond,  for  the  appellant. 
E.  T.  Wood  and  Levi  T.  Griffin,  for  the  plaintiff. 

Champlin,  J.  On  the  twenty-seventh  day  of  December, 
1881,  plaintiff  was  in  the  employ  of  the  Detroit  Car  Wheel 
Company,  whose  shops  are  situated  near  to  the  western  limits 
of  Detroit,  and  adjoining  the  railroad  tracks  of  defendant. 
There  are  not  less  than  six  railroad  tracks  between  the  car- 
wheel  company's  shops  and  the  depot  of  the  defendant  com- 
pany in  the  city,  and  at  some  points  a  great  many  more. 
There  are  manufacturing  institutions  located  along  defend- 
^ant's  right  of  way  on  either  side,  and  spur-tracks  leading 
thereto,  all  making  up  the  necessary  terminal,  transfer,  and 
local  yard  of  the  defendant  in  the  city  of  Detroit. 

Vinewood  Avenue  is  a  public  street,  laid  out  and  opened 
across  defendant's  right  of  way,  and  runs  nearly  north  and 
south,  and  is  several  rods  east  of  the  Detroit  Car  Wheel  Com- 
pany's shops.  There  are  also  other  streets  crossing  defend- 
ant's right  of  way.  Laborers  who  work  at  the  different  man- 
ufactories have  been  in  the  habit  of  entering  upon  defendant's 
right  of  way,  and  traveling  thereon  to  and  from  their  places 
of  work,  but  not  with  defendant's  consent.  Defendant  caused 
to  be  erected  signs  at  each  street-crossing,  with  a  notice  con- 
taining these  words:  — 

"  No  thoroughfare.  The  public  are  warned  against  walking 
on  these  tracks." 

Plaintiff  testified:  "  I  knew  that  an  effort  had  been  made  to 
stop  people  from  walking  on  the  tracks.  I  was  told  that  at 
one  time  they  put  people  on  crossings  to  stop  people  from 
walking  on  the  tracks.  I  don't  know  that  they  put  up  these 
signs  after  that,  but  I  have  seen  them  since.  Up  to  that  time 
I  had  not  seen  them. 

"Q.  You  knew  that  these  men  were  put  upon  these  cross- 
ings to  keep  people  from  walking  up  and  down  those  tracks? 
That  was  what  they  were  there  for,  as  you  have  heard,  was  it 
not?     A.   Yes,  sir;  they  had  to  warn  people. 

"Q.  What  you  were  told  was  this:  that  they  put  men 
there  to  stop  people  from  walking  up  and  down  and  along  the 
tracks,  was  it  not  ?  A.  Well,  I  was  told  that  they  were  there 
to  stop  people  from  walking  on  the  tracks,  and  to  see  that 
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people  would  cross  there  safely;  and,  if  they  could  not  stop 
them,  they  let  them  go, — let  them  take  their  chance." 

Plaintiff  was  familiar  with  the  premises,  and  knew  that 
they  were  used  by  defendant  as  a  yard  for  switching  cars; 
that  the  switching-engines  passed  frequently,  changing  and 
moving  cars,  and  that  through-trains  passed  over  the  tracks, 
and  that  a  person  walking  upon  the  tracks  or  between  was 
liable  to  meet  or  be  overtaken  by  an  engine  or  train  at  any 
moment.  He  also  had  seen  the  defendant  company,  in  mov- 
ing cars,  use  what  is  called  a  "  stake,"  and  knew  that  in  doing 
business  they  pursued  that  method  of  handling  cars. 

On  the  27th  of  December,  1881,  the  plaintiff  started  from 
his  house,  which  was  south  of  the  railroad,  to  go  to  his  work. 
It  was  about  six  o'clock  in  the  morning,  and  still  dark.  In 
doing  so  he  went  upon  the  defendant's  right  of  way  at  a  poinl^ 
about  a  mile  east  of  the  shops  where  he  worked,  and  started 
to  walk  out  between  the  railroad  tracks.  He  walked  west  a 
distance  of  a  quarter  to  half  a  mile;  and,  when  at  the  cross- 
ing of  Vinewood  Avenue,  he  was  struck  by  a  stake  extending 
from  an  engine  approaching  him  on  the  track  south  of  him 
to  some  freight-cars  on  the  track  north  of  him,  which  were 
being  staked  east,  and  was  knocked  down  and  very  severely 
and  permanently  injured.  He  saw  the  engine  and  cars  ap- 
proaching him,  but  did  not  see  the  stake,  and  attempted  to 
pass  between,  and  met  with  the  accident,  as  before  stated. 
He  was  not  using  Vinewood  Avenue  as  a  highway,  nor  was  he 
traveling  along  it,  but  he  intended  to  keep  on  upon  the  de- 
fendant's right  of  way  to  the  shops  where  he  was  employed. 
His  meeting  the  engine  at  that  particular  point  was  a  mere 
coincidence. 

The  court  instructed  the  jury  that  upon  these  facts,  in  the 
absence  of  contributory  negligence,  the  plaintiff  was  entitled 
to  recover;  that  staking  cars  across  a  public  highway  was 
illegal,  and  rendered  the  defendant  liable  for  any  injury  occa- 
sioned thereby  within  the  limits  of  such  highway-crossing, 
and  it  was  of  no  consequence  whether  the  person  injured  was 
using  the  highway  for  the  purpose  of  travel,  or  was  traveling 
along  the  defendant's  right  of  way  without  any  intention  to 
use  the  highway  as  such.  He  also  instructed  the  jury  that, 
if  the  accident  happened  without  the  limits  of  the  street,  the 
plaintiff  could  not  recover. 

I  cannot  accede  to  the  views  expressed  in  the  charge  of  the 
learned  judge.     If  the  defendant  would  not  be  liable  if  the 
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accident  happened  outside  the  limits  of  the  highway-crossing, 
it  must  be  because  either  that  there  was  no  negligence  on  the 
part  of  the  defendant,  or  if  negligent,  the  plaintiff  was  a  tres- 
passer, and  defendant  owed  him  no  duty,  unless  it  was  aware 
of  his  presence  there,  and  could,  by  the  exercise  of  care,  avoid 
injuring  hinj.  But  how  does  the  railroad  company  become 
guilty  of  negligence  the  moment  it  crosses  the  line  of  the 
highway?  It  must  be,  if  at  all,  because  some  new  or  different 
duty  obtains  from  that  which  rested  upon  it  before. 

Negligence  in  law  is  a  relative  term,  and  implies  the  non- 
observance  of  or  omission  to  perform  a  duty  which  is  pre- 
scribed by  law,  or  it  arises  from  the  situation  of  the  parties 
and  circumstances  surrounding  a  transaction.  There  is  no 
provision  of  law  forbidding  the  staking  of  cars  across  high- 
ways in  a  railroad  company's  yard,  or  elsewhere.  If  a  duty 
arises  the  non-observance  of  which  would  be  negligence  in 
defendant  to  stake  cars  across  Vinewood  Avenue,  it  must 
spring  from  the  situation  of  the  parties  and  the  circumstances 
of  the  case.  What  are  these?  The  railroad  company  is  the 
owner  of  its  right  of  way,  and  has  the  right  of  passage  and  of 
use,  in  the  ordinary  manner,  of  its  tracks  at  highway-cross- 
ings. Likewise  do  the  public  have  a  right  of  way  and  of 
passage  across  the  railroad  track  to  be  used  and  enjoyed  in 
the  ordinary  manner.  These  rights  are,  in  a  sense,  reciprocal, 
and  must  be  exercised  with  a  due  regard  to  the  rights  of  each 
other. 

The  right  of  the  public  in  a  highway  crossing  a  railroad  is 
simply  a  right  of  passage  across  the  railroad.  The  public, 
and  no  individual  thereof,  have  the  right  to  commit  a  trespass 
upon  the  railroad  company's  property  within  the  limits  of 
the  highway-crossing.  He  cannot  interfere  with  the  rails  or 
grounds,  or  obstruct  the  tracks,  simply  because  it  is  in  the 
highway,  without  committing  a  trespass.  The  highway-cross- 
ing is  for  the  purpose  of  passage  from  one  side  of  the  railroad 
to  the  other,  and  any  other  use  thereof,  whether  between  the 
tracks  or  between  the  rails,  is  unwarranted.  The  right  of  way 
and  of  use,  when  not  used  or  required  for  the  purpose  of  pass- 
age across  the  railroad,  belongs  to  the  railroad  company,  and 
may  be  used  by  it  in  the  same  manner  as  if  no  street-crossing 
was  there. 

It  is  not,  therefore,  strictly  accurate  to  say  of  the  plaintiff 
in  this  case  that,  "  So  long  as  he  was  on  the  street,  he  as- 
Bumed  only  the  risks  which  belonged  to  that  place,  notwith- 
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Btanding  his  design  to  proceed  to  a  place  which  he  would 
enter  at  his  peril." 

The  plaintiff  was  not  using  the  highway  in  the  ordinary 
manner.  He  was  not  traveling  along  Vinewood  Avenue,  nor 
using  the  avenue  for  the  purpose  of  crossing  the  company's 
right  of  way.  He  committed  a  technical  trespass  when  he 
entered  upon  the  defendant's  right  of  way,  and  he  continued 
such  trespass  from  the  time  he  entered  upon  it  until  he  left 
it.  It  was  one  continuous  act.  Its  nature  is  determined 
by  the  purpose  which  he  says  he  had,  —  to  travel  over  de- 
fendant's right  of  way  until  he  reached  the  shops  where  he 
was  employed.  He  was  in  the  execution  of  this  purpose,  and 
upon  defendant's  right  of  way,  when  he  was  injured.  He  had 
no  lawful  right  there,  under  the  circumstances,  any  more  than 
he  would  have  had  if  he  had  been  injured  in  the  act  of  bur- 
glarizing a  freight-car  which  had  been  left  in  the  highway. 
I  think  the  error  of  the  trial  judge  was  in  holding  that  plain- 
tiff was  lawfully  there,  and  in  applying  the  principles  to  his 
case  which  would  have  been  proper  in  the  case  of  one  in  the 
lawful  use  of  a  highway  crossing  a  railroad. 

I  think  he  also  erred  in  holding  that  staking  cars  across  a 
public  highway  was  an  unlawful  act,  and  negligence  per  se. 
I  think  the  railroad  company  owed  no  greater  or  different 
duty  to  plaintiff,  under  the  circumstances,  than  it  would  had 
he  been  injured  upon  defendant's  grounds  west  of  the  high- 
way. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded. 


Sherwood,  J.,  dissented  from  the  opinion  of  the  court,  placing  his  ground 
of  dissent  upon  the  position  that  the  plaintiff  in  traveling  across  the  highway 
was  using  the  avenue  as  a  highway,  and  was  not  in  any  sense  a  trespasser; 
that  it  was  as  much  the  privilege  of  the  citizen  in  using  the  highway  in  cross- 
ing it  as  it  is  his  right  to  travel  its  length;  and  that  the  plaintiff's  right  to 
use  the  avenue  was  not  in  any  way  limited  or  impaired  by  what  might  have 
been  his  intention  when  he  left  the  highway.  The  plaintiff,  ho  said,  did  not 
do  anything  while  on  the  avenue  except  to  attempt  to  walk  across  it,  and  his 
right  to  cross  it  was  as  well  secured  and  defined  as  was  that  of  the  defend- 
ant; tliat  the  defendant  had  no  right  wliatever  to  interfere  with  the  plain- 
tiff's use  of  it  for  that  purpose  in  an  improper  and  unreasonable  manner. 
The  closing  portion  of  his  dissenting  opinion  is  as  follows:  "  I  do  not  concede 
the  doctrine  that  the  only  right  the  public  has  in  a  highway  where  it  is 
crossed  by  a  railroad  is  the  simple  right  to  cross  over  such  railroad  when  an 
opportunity  is  afforded  by  the  company  so  to  do;  but,  on  tlie  contrary,  I  un- 
durstaud  the  public  has  all  the  rights  that  can  be  acquired  in  the  land  of  an 
iudiviilual  for  the  purposes  of  travel  when  it  establishes  a  highway,  and  a 
railroad  in  securing  the  right  to  cross  such  highway  obtains  no  more  than 
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the  right  to  pass  over  it,  with  its  tracks  and  cars,  ia  a  reasonable  and  proper 
manner;  that  the  land  at  the  crossing  upon  which  the  tracks  and  trains  pass 
may  be  used  by  the  citizens  and  the  pablio  to  snch  extent  as  may  be  found 
convenient  or  desirable  for  highway  purposes  and  travel,  so  long  as  it  does 
not  interfere  with  the  reasonable  passage  of  cars,  and  the  right  of  making 
needed  repairs.  It  is  the  right  of  passage  only  for  its  cars  that  the  company 
secures  at  a  crossing,  and  not  storage-ground  in  the  street  for  cars.  The 
plaintiff  had  a  lawful  right  to  be  in  the  highway  where  he  was  when  he  was 
injured,  and  the  defendant  had  no  right  to  knock  him  down  with  the  stake 
in  the  manner  it  did  by  its  cars.  While  the  plaintiff  was  between  the  tracks 
upon  the  highway,  he  assumed  in  traveling  there  the  ordinary  risks  of  both 
roads  which  belonged  to  that  place,  but  nothing  more;  and  if  greater  risks 
were  cast  upon  him  in  consequence  of  some  extraordinary  doings  of  the  com- 
pany, he  should  have  been  warned  of  the  same  a  sufficient  length  of  time  be- 
fore reaching  such  dangers  to  enable  him,  with  ordinary  diligence,  to  escape. 
I  think  the  learned  trial  judge,  however,  went  too  far  in  his  charge  when  he 
said  to  the  jury,  in  substance,  that  it  was  illegal  for  the  defendant  to  use  the 
■take;  that  it  was  negligence  on  the  part  of  defendant;  and  upon  this  ground 
alone  I  concur  in  the  reversal." 

NEQLiaENCE,  What  is.  —  Negligenck  is  the  Omission  of  Care  on 
Caution  in  what  we  do:  Morris  v.  Brown,  HI  N.  Y.  318;  7  Am.  St.  Rep. 
751,  and  note  759. 

Trespasser  on  Railwat  Track.  —  Trespasser  has  no  right  to  exact  care  of 
railroad  company:  Louisville  etc.  IVy  Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St. 
Rep.  155,  and  note  163.  But  in  Korth  Carolina,  although  a  person  walking 
on  a  railroad  track  is  technically  a  trespasser,  yet  if  he  uses  due  care  to  avoid 
injury  from  wrongful  act  of  the  company,  he  may  recover  damages  for  in- 
juries thereby  sustained:  Troy  v.  Cape  Fear  etc.  li'y  Co.,  99  N.  C.  298;  6 
Am.  St.  Rep.  521,  and  note  529.  Compare  cases  cited  in  Sibley  v.  RatUffe,  50 
Ark.  447. 

Railways  —  License  to  Cross  Tracks.  —  When,  for  a  series  of  years, 
the  public  has  been  in  the  habit  of  crossing  the  track  of  a  railway  company, 
the  acquiescence  of  the  company  in  the  public  use  will  amount  to  a  license, 
and  impose  on  it  the  duty  of  reasonable  care  with  regard  to  those  using 
such  license:  Troy  v.  Cape  Fear  etc.  R'y  Co.,  99  N.  C.  298;  6  Am.  St.  Rep. 
522.  While,  in  a  sense,  right  of  travelers  and  railroad  company  upon  a  high- 
way are  equal,  yet  in  respect  to  priority,  that  of  the  company  is  superior: 
Ofiio  Jk  Miss.  etc.  R.  R.  Co.  v.  Walker,  113  Ind.  196.  One  walking  upon  rail- 
road track  laid  in  public  street  is  not  a  trespasser:  Id. ;  Louisville  etc.  R'y  Co. 
V.  Phillips,  112  Id.  59. 
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Stbeeter  V.  Western  Insurance  Company. 

[66  MiCBIOAN,  190.] 

Xiira  iKsiniANCK  Policy  Dkclarimo  tbat  if  the  IxstntED  sball  Dn  bt 
Hia  Own  Hand,  sane  or  insane,  it  shall  become  nail  and  void,  is  avoided 
if  bo  commits  suicide  wbile  insane,  unless  his  insanity  was  such  that  be 
he  did  not  know  that  bis  act  was  done  for  the  purpose  of  self-destrac- 
tion.  It  matters  not  that  he  had  no  conception  of  the  wrong  involved 
in  its  commission. 

Lute  Insurance.  —  SnciDB  cannot  be  Regarded  as  Death  bt  Aooidbnt 
or  from  accidental  causes,  from  the  fact  that  it  was  committed  while  the 
assured  was  insane,  and  the  insanity  was  produced  or  accelerated  by  an 
accidental  fall  or  injury.  Wliether  the  injury  received  by  the  fall  was 
the  cause  of  the  suicide  was  too  conjectural  to  be  submitted  to  the  jar^ 
as  a  direct  cause  of  self-destruction. 

Action  on  life  insurance  policy.  Judgment  for  the  defend- 
ant. 

Edwin  F.  Conely^  for  the  appellant. 

Ormond  F.  Huntf  and  Griffin  and  Warner,  for  the  respondent. 

Champlin,  J.  The  policy  of  insurance  introduced  in  evi- 
dence in  this  cause  contained  the  following  clause:  *'  If  the 
insured  shall,  ....  within  three  years  of  the  date  of  this 
policy,  die  by  his  own  hand,  sane  or  insane,  ....  this  policy 
shall  become  and  be  null  and  void." 

Within  three  years  from  the  date  of  the  policy  the  insured 
died  from  the  effects  of  a  pistol-shot  wound  inflicted  upon 
himself.  The  evidence  tended  to  prove  that  when  he  shot 
himself  he  was  insane.  Witnesses  expressed  the  opinion  that 
his  mental  condition  was  such  that  he  was  unable  to  control 
any  of  his  physical  actions  that  might  have  been  called  upon 
to  carry  out  any  one  of  his  impulses.  It  is  not  claimed  that 
the  self-destruction  of  the  insured  was  accidental. 

The  court  below  construed  the  language  of  the  policy  above 
quoted  as  covering  all  acts  of  self-destruction,  whether  felo- 
nious or  not,  and  was  meant  to  excuse  the  company  from 
liability  when  the  suicide  was  the  result  of  insanity,  and  in 
itself  an  insane  act;  that  the  words  "  sane  or  insane,"  in  this 
case,  not  only  meant  to  qualify  the  meaning  of  "die  by  his 
own  hand,"  as  defined  by  law,  but  that  they  actually  do  so. 

Counsel  for  plaintiff  contends  that  the  phrase,  "died  by  hie 
own  hand,"  had  a  well-understood  signification  in  the  law  of 
insurance;  that  when  the  defendant  insurance  company  se- 
lected such  expression,  and  inserted  it  in  its  policy,  it  should 
be  lic'ld  to  have  used  it  in  its  legal  sense,  namely,  as  meaning, 
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"shall  voluntarily  and  intentionally  take  his  own  life";  that 
by  adding  the  words  "sane  or  insane,"  the  defendant  had  not 
caused  the  expression,  "die  by  his  own  hand,"  to  mean  some- 
thing which  it  did  not  mean  without  such  addition,  but  had 
used  a  combined  expression,  which  was  tantamount  to  saying. 
"  shall  voluntarily  and  intentionally  take  his  own  life,  sane  or 
insane";  that  if  the  expressions,  "  die  by  his  own  hand,"  and 
"  sane  or  insane,"  were  incongruous  or  inconsistent,  the  bene- 
ficiaries under  the  policy  should  not  sufiFer  by  it;  that  in  his 
opinion,  however,  they  were  not  incongruous  or  inconsistent, 
but  could  be  legally  and  scientifically  combined,  and  stand 
together  without  conflict,  as  both  voluntary  and  involuntary 
self-killing  were  compatible  with  insanity. 

We  are  unable  to  agree  with  the  construction  which  the 
learned  counsel  for  the  plaintiflT  places  upon  the  clause  of 
the  contract  in  question.  The  subject  is  not  a  new  one  in  the 
courts.  The  precise  question  came  before  the  United  States 
supreme  court  in  Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U.  S. 
284,  where  Mr.  Justice  Davis,  in  an  able  and  exhaustive  opin- 
ion, so  fully  reviews  the  subject,  and  the  construction  to  be 
placed  upon  the  term  "  sane  or  insane,"  as  to  render  a  further 
discussion  of  the  subject  unnecessary.  It  has  also  received 
attention  in  the  following  cases:  De  Gogorza  v.  Knickerbocker 
Life  Ins.  Co.,  65  N.  Y.  232;  Pierce  v.  Travelers'  Life  Ins.  Co., 
34  Wis.  389;  Salentine  v.  Mutual  Ben.  Life  Ins.  Co.,  24  Fed. 
Rep.  159;  Riley  v.  Hartford  Life  and  Annuity  Ins.  Co.,  25  Id. 
316. 

It  was  said  by  Mr.  Justice  Davis  in  Bigelow  v.  Berkshire  Life 
Ins.  Co.,  supra,  that  "the  policy  was  rendered  void  if  the  in- 
sured was  conscious  of  the  physical  nature  of  his  act,  and  in- 
tended by  it  to  cause  his  death,  although  at  the  time  he  was 
incapable  of  judging  between  right  and  wrong,  and  of  under- 
standing the  moral  consequences  of  what  he  was  doing." 

It  was  claimed  in  this  case  that  if  the  insured  was  uncon- 
scious of  the  act  he  was  committing,  it  was  merely  an  acci- 
dent, and  was  not  within  the  intent  and  meaning  of  the  terms 
of  the  policy.  But  the  learned  judge  said  that  the  term 
"wholly  unconscious  of  the  act"  refers  to  the  real  nature  and 
character  of  the  act  as  a  crime,  and  not  to  the  act  itself  He 
further  said,  that  "Bigelow  knew  he  was  taking  his  own  life, 
and  showed  sufficient  intelligence  to  employ  a  loaded  pistol 
to  accomplish  his  purpose;  but  he  was  unconscious  of  the 
great  crime  he  was  committing.     His  darkened  mind  did  not 
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enable  him  to  see  or  appreciate  the  moral  character  of  his  act, 
but  still  left  him  capacity  enough  to  understand  its  physical 
nature  and  consequences." 

If  a  person  does  an  act  in  a  state  of  unconsciousness,  or  in- 
voluntarily, whether  he  be  sane  or  insane,  such  act  is  nothing 
more  nor  less  than  accidental,  and  would  not  operate  to  for- 
feit the  policy.  The  record  in  this  case  does  not  disclose  such 
a  state  of  facts.  There  was  no  evidence  that  the  act  was  in- 
voluntary, or  that  Mower  was  unconscious  when  he  inflicted 
upon  himself  the  fatal  wound.  The  only  testimony  which 
can  be  claimed  to  have  any  bearing  upon  the  subject  is  that 
given  in  answer  to  questions  calling  for  the  opinion  of  the 
witnesses  as  to  whether  Mower's  insane  mental  condition  af- 
fected his  ability  to  control  his  own  physical  actions.  These 
witnesses  did  not  claim  to  have  been  present  at  the  time,  or 
to  have  been  acquainted  with  the  circumstances  of  the  trans- 
action, but  they  based  their  opinion  upon  what  they  had 
observed  of  his  mental  condition  previous  to  the  act  of  self- 
destruction.  Such  testimony  was  entirely  destitute  of  any 
probative  quality.  The  court  was  right  in  disregarding  it. 
The  same  point  was  passed  upon  in  De  Oogorza  v.  Knicker- 
bocker Life  Ins.  Co.,  supra.  The  policy  covers  all  conscious 
acts  of  the  insured  by  which  death  by  his  own  hand  is  com- 
passed, whether  he  was  at  the  time  sane  or  insane.  If  the  act 
was  done  for  the  purpose  of  self-destruction,  it  matters  not 
that  the  insured  had  no  conception  of  the  wrong  involved  in 
its  commission.  Upon  the  facts  presented  by  this  record,  the 
charge  of  the  trial  judge  was  correct. 

Error  is  assigned  that  the  court  did  not  permit  the  witness 
Clara  M.  Mower  to  testify  in  relation  to  conversations  with 
Samuel  C.  Mower  concerning  his  fall.  This  assignment  is 
founded  upon  a  mistake.  The  court  did  permit  the  witness 
to  testify  fully  as  to  what  her  husband  said.  She  testified  to 
what  complaints  he  made,  and  also  to  what  he  said. 

It  is  also  assigned  as  error  that  the  court  refused  to  permit 
the  plaintiff  to  go  to  the  jury  upon  the  question  of  how  far 
the  accident  alluded  to  in  the  testimony  produced  the  condi- 
tion of  mind  resulting  in  the  killing.  There  were  no  requests 
to  charge  presented  to  the  court  by  either  party. 

Some  testimony  was  introduced  tending  to  show  that,  about 
six  weeks  before  the  insured  shot  himself,  he  fell  upon  the 
sidewalk,  and  received  an  injury  at  the  base  of  the  brain; 
and    several    witnesses  testified   that,  after   that  time,  they 
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observed  a  marked  change  in  his  demeanor,  and  that  he  com- 
plained of  pain  in  the  back  of  his  head,  and  they  attributed 
his  insanity  to  his  fall.  He  shot  himself  April  10, 1885.  But 
one  witness,  Mr.  Stanely  Stout,  testifies  to  his  strange  and 
unnatural  demeanor  in  the  fall  of  1884;  that  he  never  seemed 
to  know  exactly  what  he  was  about,  or  to  have  control  of  hie 
faculties, — sitting  silent  and  hioody,  and  lingering  for  hours 
at  a  time,  while  constantly  professing  to  be  in  haste.  He  does 
not  remember  any  particular  change  in  his  manner  or  actions 
shortly  before  his  death.  So  that  his  fall  seems  not  to  have 
been  the  producing  cause  of  his  insanity,  but  may  have  had 
an  accelerating  effect  upon  the  predisposing  cause. 

Granting,  however,  that  it  was  the  producing  cause  of  his 
insanity,  and  by  reason  of  his  insanity  he  purposely  took  his 
own  life,  it  does  not  logically  follow  that  the  suicide  or  self- 
destruction  was  caused  by  the  accidental  fall  and  injury.  The 
cause  and  effect  are  too  remote  and  unconnected  with  each 
other.  Most,  if  not  all,  cases  of  insanity  are  the  result  of 
disease  either  of  the  brain  or  nervous  system,  and  such  disease 
may  ia  many  instances  be  caused  by  accident;  but  what  phase 
of  insanity  the  diseased  mental  condition  may  assume,  it  is 
impossible  to  tell,  or  to  trace  to  antecedent  causes.  In  this 
instance,  whether  the  injury  received  by  the  fall  was  the  cause 
of  the  killing  was  too  conjectural  to  be  submitted  to  the  jury 
as  a  direct  cause  of  self-destruction. 

The  judgment  of  the  superior  court  of  Detroit  is  affirmed. 

Life  Lvsubance  —  Death  by  Scicide,  "Sane  or  Insane":  See  note  to 
Sigeloio  v.  Ins.  Co.,  19  Am.  Rep.  621-630.  Condition  in  policy  against  death 
by  one'a  own  hand  does  not  cover  taking  overdraught  of  whisky  innocently, 
without  suicidal  intent:  Norlliwestern  M.  L.  Ins.  Co.  v.  Ilazeleti,  105  Md.  212; 
55  Am.  Rep.  192.  A  policy  of  life  insurance,  conditioned  to  be  void  if  insured 
shall  die  by  his  own  hand  under  any  circumstances,  is  not  avoided  by  his 
•uicide  when  insane,  although  he  understood  the  act  and  intended  the  result: 
Schultz  V.  Ins.  Co.,  40  Ohio  St.  217;  48  Am.  Rep.  676;  Connecticut  Mutual  L. 
Ins.  Co.  V.  Groom,  86  Pa.  St.  92;  27  Am.  Rep.  689.  Contra,  Adkinsv.  Columbia 
Ins.  Co.,  70  Mo.  27;  35  Am.  Rep.  410;  Supreme  Commandery  etc.  v.  Ainsvoorth, 
71  Ala.  490;  46  Am.  Rep.  392.  Com-^axe  Newton  v.  Mutual  B.  L.  Ins.  Co.,  78 
N.  Y.  426;  32  Am.  Rep.  335.  Policy  conditioned  against  "  death  by  one's  own 
hand  or  act,  voluntary  or  otherwise, "  is  not  avoided  by  his  innocently  taking 
a  fatal  overdose  of  medicine  while  sane:  Pen/old  v.  Universal  L.  I.  Co.,  85 
N.  Y.  317;  39  Am.  Rep.  660.  Where,  from  the  facts,  it  appears  that  death 
resulted  either  from  accident  or  suicide,  the  legal  presumption  is  against 
Buicide:  Mallory  v.  Travelers  Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410,  and 
note  414.  Death  from  an  overdose  of  laudanum,  taken  by  mistake  while  in  a 
drunken  state,  is  not  "dying  by  one's  own  hand";  but  death  from  lauda- 
num  with  intent  to  destroy  life,  though  while  in  a  drunken  state,  is  dying 
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"by  one's  own  hand":  Equitable  etc.  Co.  v.  Pateraon,  41  Ga.  338;  5  Am.  Rep. 
535.  Suicide  while  insane  does  not  avoid  the  policy:  Phillip*  v.  Louiaiana  Eq. 
L.  Ina.  Co.,  26  La.  Ann.  404;  21  Am.  Kep.  549.  Policy  is  not  avoided  when 
suicide  is  committed  under  an  insane  impulse  which  could  not  be  resisted:  Van 
ZaruU  V.  MuL  Ben.  L.  Ina.  Co.,  65 N.  Y.  1C9;  14  Am.  Rep.  215.  Company  is 
not  liable  for  death  of  suicide  merely  because  he  was  incapable  of  determining 
whether  the  awst  was  right  or  wrong:  Van  Zandt  v.  Mut.  Ben.  L.  Ina.  Co. ,  avpra. 
In  absence  of  proof  of  delirium  or  madness,  or  that  act  was  involuntary,  in- 
surance company  is  not  liable  for  death  of  one  committing  suicide  by  haugiug 
himself  with  a  rope:  Cooper  v.  Maasachuaetta  L.  Ina.  Co.,  102  Mass.  227;  3  Am. 
Rep.  451,  and  note  454.  Suicide  by  insured  in  fit  of  insanity  is  not  included 
in  policy  with  condition  against  death  by  his  own  hand:  Eaatabrook  v.  Union 
N.  L.  I.  Co.,  54  Me.  224;  89  Am.  Dec.  743.  Condition  against  death  by 
one's  own  hand  to  avoid  policy  requires  a  voluntary  act  of  self-defense,  and 
does  not  contemplate  death  by  a  suicide  while  insane:  Breatted  v.  Farmera' 
L.  ds  T.  Co.,  8  N.  Y.  299;  69  Am.  Dec.  482. 


Weight  v.  Fisheb. 

[65  MICBIOAN,  279.] 

Lachss. —  Delay  fob  Twenty  Years  to  Take  Any  AcnoN  to  Set  Aside 
A  Deed  claimed  to  have  been  obtained  by  fraud  is  fatal  to  the  com- 
plainant, though  he  was  during  all  that  time  an  habitual  drunkard  and 
spendthrift. 

Laches. — Incompetency  Which  will  Exonerate  Complainant  from 
Consequences  of  his  Own  Laches  must  be  an  incapacity  of  mind  pre- 
venting him  from  realizing  the  nature  and  consequences  of  a  fraud  prac- 
ticed upon  him,  or  an  incapacity  of  action  precluding  him  from  taking 
the  necessary  steps  to  right  the  wrong  inflicted  upon  him.  The  mere 
fact  that  he  loved  liquor  so  well  that  he  would  spend  all  the  money  he 
could  got  hold  of  to  gratify  his  appetite  is  not  sufficient,  if  he  had  sober 
intervals  during  which  he  was  possessed  of  mind  adequate  to  understand 
his  rights  and  to  move  for  their  enforcement. 

K  Decnkard  is  not  an  Incompetent,  Like  an  Idiot,  or  one  generally  in- 
sane. His  incompetency  can  only  be  established  by  showing  that  at  the 
time  of  the  act  in  question,  his  understanding  was  clouded,  or  his  reason 
dethroned  by  actual  intoxication. 

Bill  to  set  asido  a  deed  for  fraud.    Decree  for  defendant. 

Thomas  Davies  and  C.  I.  Walker,  for  the  appellant. 

W.  H.  Welh^  Ashley  Pond,  and  Don  M.  Dickinson,  for  the 
respondent. 

Morse,  J.  The  complainant  in  his  bill,  as  amended,  avers, 
substantially,  that  his  father  died  in  1850,  leaving  personalty 
and  two  pieces  of  real  estate;  that  complainant  was  then 
seven  years  of  age,  and  was  soon  thereafter  placed  under 
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guardianship;  six  months  after  the  death  of  his  father,  the 
mother  of  complainant  married  the  defendant;  the  defendant 
and  the  widow  were  administrators  of  the  estate  of  complain- 
ant's father;  that  defendant  was  for  some  years  guardian  over 
complainant,  and  was  such  guardian  when  he  reached  his  ma- 
jority, at  which  time  ho  settled  with  complainant;  that,  a  few 
months  after  complainant  became  of  age,  he  was  put  under  tha 
guardianship  of  his  mother  as  a  spendthrift,  on  October  1, 
1864;  that  complainant  has  been  incapable  of  taking  care  of 
his  property  since  that  time;   that,  while  so  under  guardian* 
ship,  defendant,  acting   in  behalf  of  the  guardian   and   for 
himself,  induced  complainant  to  consent  to  the  transfer  of  an 
interest  in  said  two  pieces  of  realty,  and  informed  complain- 
ant that,  upon  such  consent,  the  said  guardian  would  resign, 
and  thus  enable  complainant  to  convey  said  interest  to  her; 
that  said  guardian  resigned  November  14,  1865,  and  on  No- 
vember 15,  1865,  while  the  complainant  was  under  the  influ- 
ence of  liquor,  defendant  induced  him  to  sign  a  paper  which, 
he  said,  would  give  the  mother  of  complainant,  who  had  been 
his  guardian,  a  life  estate  in  the  two  pieces  of  realty,  and  that 
he  would  be  paid  ten  thousand  dollars  therefor;   that  com- 
plainant signed  the  paper  upon  such  representations,  without 
legal  advice;  that  the  value  of  the  property  was  thirty  thou- 
sand dollars;  that  complainant  received  five  thousand  dollars 
in  cash,  and  was  to  receive  a  mortgage  for  five  thousand  dol- 
lars; that  of  the  five  thousand  dollars  cash,  he  returned  to  his 
mother  shortly  afterwards  three  thousand  five  hundred  dol- 
lars; that  he  never  received  the  mortgage,  never  recorded  it, 
never  received  any  money  on  it,  and  never  discharged  it;  that 
no  order  of  court  was  made  authorizing  the  transfer;   that 
Emily  A.  Fisher,  the  mother  of  complainant,  died  in  Septem- 
ber, 1883;  that  complainant  had  been  told  before  her  death, 
by  her  and  by  defendant,  that  the  property  would  revert  to 
him  at  her  death;  that  the  records  show  that  the  paper  signed 
by  complainant  was  a  deed  of  an  absolute  fee  of  the  two  pieces 
of  real  estate,  and  that  his  mother  sold  one  piece  to  George  H. 
Hammond,  in  1873,  for  over  twenty  thousand  dollars,  and  on© 
piece  to  defendant,  July  28,  1877,  for  twenty-five   thousand 
dollars,  which  last  piece  is  still  in  defendant's  name;    that 
complainant's  mother  left  a  will,  dated  October  21,  1871,  pro- 
bated December  11,  1883,  by  which  all  her  property  was  left 
to   defendant,  who  was   named  as   executor,  and   who   wa» 
charged    therein    with    the   comfortable    support,   care,   and 
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attendanco  of  complainant  during  his  life;  that  she  left  no 
property  on  her  death  except  apparel;  that  defendant,  by  un- 
due influence,  obtained  her  money  and  property,  and  defeated 
the  trust  charged  in  the  will;  that  defendant  has  paid  com- 
plainant about  one  hundred  dollars  since  the  death  of  com- 
plainant's mother. 

Defendant  is  charged  with  a  scheme  of  fraud  in  obtaining 
the  deed  to  complainant's  mother  from  complainant,  and  in 
obtaining  money  and  property  afterwards  from  her.  The 
prayer  is  to  set  aside  the  deeds  as  to  piece  of  realty  now 
owned  by  defendant. 

The  defendant  admits  many  of  the  allegations  in  the  bill 
of  complaint,  but  denies  that,  while  complainant  was  under 
guardianship  as  a  spendthrift,  the  defendant  persuaded  him 
to  consent  to  a  transfer  of  an  interest  in  the  property;  denies 
that  there  was  any  fraud  in  the  resignation  of  complainant's 
mother  as  guardian,  or  in  the  procurement  of  the  deed  of  the 
real  estate  to  her;  avers  that  complainant  was  under  no  dis- 
ability when  said  deed  was  made,  and  that  he  knew  the  nature 
of  the  instrument  executed;  denies  that  he  or  complainant's 
mother  misrepresented  the  purport  of  the  paper,  or  that  he 
persuaded  complainant  to  return  any  of  the  five  thousand  dol- 
lars in  cash  to  his  mother;  avers  that  the  mortgage  for  five 
thousand  dollars  was  received  by  complainant,  and  was  after- 
wards paid  in  full  and  discharged;  denies  that  the  property 
conveyed  was  worth  thirty  thousand  dollars  at  the  time  of  such 
conveyance,  and  denies  that  complainant  was  without  legai 
advice;  denies  that  complainant  was  ever  informed  by  him  or 
by  the  mother  that  the  property  would  revert  to  complainant 
upon  her  death;  denies  that  complainant  was  under  the  in- 
fluence of  liquor  when  he  executed  the  deed  to  his  mother; 
denies  that  he  obtained  by  undue  influence  the  money  and 
property  of  complainant's  mother;  and  denies  all  and  every 
charge  of  fraud  against  him. 

The  bill  was  filed  May  12,  1885,  in  behalf  of  said  complain- 
ant, by  James  W.  Romeyn,  his  guardian,  duly  appointed  by 
the  probate  court  of  Wayne  County,  in  the  superior  court  for 
the  city  of  Detroit,  in  chancery. 

The  testimony  was  principally  taken  before  a  circuit  court 
commissioner,  and  by  depositions. 

March  18,  188G,  the  cause  was  Iieard  upon  the  pleadings 
and  proofs  before  Hon.  J.  Logan  Chipman,  judge  of  said 
court;  and  June  14,  1886,  a  decree  was  entered  therein  dis- 
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missing  complainant's  bill,  with  costs.  From  this  decree 
complainant  appeals  to  this  court. 

The  proof  of  the  alleged  fraud  is  confined  exclusively  to  the 
testimony  of  the  complainant  and  one  Helen  E.  Spillane,  a 
former  servant  in  the  household  of  the  defendant. 

The  defense  rests  chiefly  upon  the  evidence  of  the  defend- 
ant, corroborated  as  to  the  execution  of  the  deed  by  Albert  H. 
Wilkinson,  who  draughted  it  and  the  other  conveyance,  and 
took  the  acknowledgments  of  the  same. 

We  are  not  satisfied  that  the  charge  of  fraud  is  made  out  or 
established  by  the  proofs. 

The  complainant,  by  his  own  evidence,  shows  that  nearly 
all  the  time  since  he  became  of  age  his  only  occupation  has 
been  the  spending,  in  excessive  dissipation,  of  what  money 
and  property  came  into  his  hands  from  his  father's  estate, 
and  what  he  could  borrow  or  obtain  from  his  mother  or  de- 
fendant. When  he  could  procure  no  money,  he  would  pawn 
his  clothes  to  obtain  drink.  When  he  had  no  clothes  to  pawn, 
he  would  resort  to  larceny  and  forgery  to  obtain  the  means  to 
gratify  his  appetites.  lie  has  been  in  the  Detroit  bouse  of 
correction  several  times.  He  was,  however,  a  spendthrift 
rather  than  an  incompetent.  It  is  not  shown  anywhere  that 
his  mind  was  so  impaired,  at  the  time  of  the  deeding  of  this 
property  to  his  mother,  that  he  was  incapable  of  transacting 
business. 

The  ground  of  incompetency  alleged  and  relied  upon  is,  that 
he  was  drunk  at  the  time,  and  while  thus  intoxicated,  was  not 
in  a  fit  condition  of  mind  to  understand  the  nature  of  the  busi- 
ness he  was  engaged  in;  and  that,  while  thus  stupefied  and 
benumbed  mentally  by  liquor,  he  was  unduly  persuaded  to 
make  the  conveyance,  and  defrauded  by  the  false  representa- 
tion that  he  was  only  conveying  his  interest  while  his  mother 
lived,  and  that  the  whole  property  would  revert  to  him  at  her 
death. 

It  is  not  shown  or  claimed  that,  at  any  time  up  to  the  pres- 
ent, the  mind  of  the  complainant  has  been  so  weakened  that 
he  is  non  compos  mentis,  except  when  under  the  influence  of 
liquor.  Indeed,  the  whole  case  of  the  complainant  is  based 
upon  his  testimony,  which  testimony  in  itself  refutes  any  idea 
that  his  mind  is  so  afiected  as  to  preclude  responsibility  for  or 
knowledge  of  his  acts  when  sober.  The  whole  truth  is,  that 
his  appetite  for  liquor  is  so  insatiate  and  uncontrollable  that 
be  would  barter  away  all  he  possessed  in  this  world,  and  his 
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hope  of  happiness  in  tbo  next,  for  its  gratification.  He  is  now 
a  spendthrift  when  intoxicated,  and  is  not  satisfied  to  remain 
sober,  and  therefore  needs  a  guardian  as  long  as  he  possesses 
property. 

But  at  the  time  the  conveyance  to  his  mother  was  made  he 
was  only  twenty-two  years  of  age,  and  the  question  arises  as 
to  his  condition  then,  and  the  knowledge  of  the  defendant  and 
the  mother  as  to  his  habits  of  life,  and  the  probable  result  of 
his  and  their  action  in  thus  transferring  the  property  from  the 
son  to  the  mother. 

It  seems  undisputed  that,  at  the  attaining  of  his  majority, 
he  settled  with  his  guardian,  the  defendant,  for  his  share 
of  the  personal  estate  of  his  father,  and  was  paid  the  sum 
of  four  thousand  five  hundred  dollars  therefor.  On  the 
24th  of  June,  1864,  he  was  paid  one  thousand  dollars  in 
cash,  and  a  mortgage  for  three  thousand  five  hundred  dollars. 
He  immediately  plunged  into  dissipation,  and  in  less  than  two 
months  had  squandered  the  whole  of  it. 

August  30,  1864,  Julius  Stoll,  a  justice  of  the  peace  of  the 
city  of  Detroit,  filed  a  petition  in  the  probate  court  for  Wayne 
County  for  the  appointment  of  a  guardian  over  complainant, 
on  the  ground  that  he  was  a  '*  spendtlirift,"  and  "  squandering 
his  property  in  such  a  manner,  by  idleness,  drinking,  and  the 
keeping  of  the  company  of  dissolute  persons,  as  to  expose  him- 
self to  the  danger  of  want  and  suffering,  and  the  county  to 
charge  or  expense  for  his  support." 

On  the  first  of  October,  1864,  upon  this  petition,  his  mother 
was  appointed  guardian,  executed  her  bond  as  such,  and  en- 
tered upon  the  discharge  of  her  duties. 

At  the  time  when  he  arrived  of  age,  and  a  settlement  was 
made  with  him  as  to  the  personal  estate  due  him  from  his 
father,  it  does  not  appear  that  either  his  mother  or  the  defend- 
ant knew  that  he  was  not  competent  to  manage  his  property. 
But  his  rapid  expenditure  of  the  four  thousand  five  hundred 
dollars,  and  the  dissipation  and  drunkenness  developed  in 
such  expenditure,  coupled  with  the  fear  that  he  would  sell 
and  waste  the  proceeds  of  the  real  estate,  probably  led  to  the 
proceedings  instituted  for  the  appointment  of  a  guardian. 
After  the  appointment  of  the  guardian,  and  the  consequent 
shutting  off  of  the  means  to  supply  his  vicious  propensities, 
the  habits  of  complainant  became  much  better,  and  he  was 
comparatively  sober,  and  manifested  a  disposition  to  reform 
his  mode  of  living. 
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June  28,  1865,  he  petitioned  the  probate  court  for  the  re- 
moval of  the  guardian,  claiming  that  he  was  capable  of  man- 
aging and  caring  for  his  property.  Upon  the  hearing  of  this 
petition,  the  complainant's  mother,  aided  by  the  defendant, 
who  was  a  witness,  vigorously  contested  this  claim,  and  the 
court  found  that  complainant  was  incapable  of  managing  the 
property,  and  refused  to  remove  the  guardian. 

On  the  14th  of  the  following  November,  complainant's 
mother  filed  a  petition  asking  for  her  discharge  as  guardian, 
which  petition  was  not  contested,  and  was  granted.  On  the 
same  day,  she  filed  in  the  probate  court  a  receipt  from  com- 
plainant in  full  of  all  property  and  moneys  in  her  hands.  On 
the  next  day,  the  complainant  executed  and  delivered  to  his 
mother,  for  a  recited  consideration  of  ten  thousand  dollars,  a 
w^arranty  deed,  conveying  in  fee-simple  all  the  real  estate  of 
which  his  father  died  seised  to  her. 

From  the  evidence,  we  do  not  think  he  was  intoxicated 
when  he  made  this  transfer,  and  we  must  also  believe  that  he 
fully  understood  that  he  was  conveying  to  her  his  whole  title. 
Such  is  the  preponderance  of  the  testimony;  and  the  fact  that 
he  has  lived  since  that  time  in  such  want  of  money  that  he 
has  pawned  his  clothes  and  committed  crimes  in  order  to  ob- 
tain liquor,  would  seem  almost  conclusive  that  he  did  not 
think  he  was  still  possessed  of  the  reversion  of  this  real  estate. 
If  the  conveyance  had  been  as  he  now  claims  he  supposed  it 
was,  or  had  he  thought  that  the  property  would  become  his, 
upon  his  mother's  death,  absolutely,  without  reference  to  her 
wishes  or  will,  ho  would  have  most  likely  bartered  away  or 
attempted  to  have  disposed  of  his  interest  therein.  And 
when  his  mother  sold  one  parcel  of  the  property  to  Hammond, 
in  1873,  he  would  have  been  apt  to  have  objected  to  the  sale, 
or  asserted  in  some  way  his  title  in  the  premises.  But  there 
is  no  evidence  that  he  did  so. 

It  is  claimed  by  the  counsel  for  complainant  that  even  if 
the  complainant  was  sober,  and  fully  knew  and  understood 
the  scope  and  purport  of  his  deed  to  his  mother,  yet,  neverthe- 
less, the  taking  of  such  deed  by  the  mother  was  a  gross  fraud 
upon  him,  in  which  fraud  the  defendant  was  an  active  par- 
icipant,  and  in  fact  the  author  of  it;  that  at  the  very  lowest 
estimate,  the  property  was  worth  at  least  fifteen  thousand  dol- 
lars, subject  to  the  dower,  and  probably  a  great  deal  more; 
that  his  mother  well  knew  of  his  unfitness  to  manage  the 
money  obtained  from  such  sale  to  her,  as  did  the  defendant; 
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that,  knowing  this,  the  defendant  prevailed  upon  complainant 
to  deed  to  his  mother,  with  the  intent  of  subsequently  acquir- 
ing tlie  whole  property  to  himself;  that  both  of  them  used 
the  influence  they  naturally  possessed  over  his  mind,  which 
was  weakened  and  impaired  by  intemperance,  to  unduly  ob- 
tain this  deed,  and  that  the  deed,  procured  under  such  cir- 
cumstances, will  be  considered  in  equity  fraudulent  and  void, 
and  this  without  any  evidence  of  actual  fraud.  Wc  are  in- 
clined to  believe  that  the  amount  paid  by  the  mother  to  the 
complainant  was  not  much,  if  any,  below  the  actual  value  of 
his  interest  in  the  property  at  the  time  he  transferred  it  to  her. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether, 
under  the  circumstances,  her  action  in  buying  the  property, 
when  she  had  reason  to  believe  that  he  would  squander  the 
proceeds  of  such  sale  in  dissipation  and  drink,  was  or  was  not 
a  legal  fraud  upon  complainant  which  a  court  of  equity  ought 
to  redress.  Nor  shall  we  determine  the  effect,  in  that  regard, 
of  the  conduct  of  the  defendant  in  bringing  about  this  sale, 
or  his  action  thereafter  in  obtaining  the  property  from  the 
mother.  We  are  not  disposed,  however,  to  find  that  complain- 
ant's mother  intended  any  actual  or  legal  fraud  upon  him, 
and  doubt  not  that  she  acted  throughout  in  the  full  belief  that 
she  was  doing  the  very  best  she  could  for  her  son.  We  are 
not  BO  certain  in  relation  to  the  defendant.  It  may  be  that  he 
has  acted  mainly  for  his  own  interest.  But,  without  any  ac- 
tual fraud  perpetrated  upon  complainant  by  either  his  mother 
or  the  defendant,  we  cannot  grant  him  relief  for  a  legal  fraud 
because  of  his  own  laches. 

As  before  said,  he  cannot  be  considered  as  an  infant  or  an 
incompetent  all  these  years.  This  conveyance  was  made  in 
1865.  While  his  mother  lived,  and  her  evidence  was  avail- 
able, he  does  not  move  in  any  way  to  redress  the  fraud,  or 
assert  his  rights  in  the  property.  This  delay  cannot  be  ex- 
cused upon  the  ground  that  he  supposed  he  only  conveyed  to 
her  a  life  estate.  It  is  evident  he  knew  that  he  had  absolutely 
parted  with  hie  title.  He  may  have  expected  that  he  would 
heir  his  mother's  estate,  but  there  is  no  warrant  in  the  circum- 
stances for  the  claim  that  he  supposed  that  her  title  died  with 
her,  and  the  real  estate  became  his  by  reversion.  It  is  dis- 
puted by  his  own  conduct,  as  well  as  the  proofs,  as  heretofore 
shown. 

He  slumbered  on  his  rights  for  twenty  years,  during  which 
time  the  defendant  was  making  valuable  improvements  upon 
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the  premises  in  the  belief  that  the  title  was  secure.  During 
all  this  time  defendant  was  furnishing  complainant  more  or 
less  of  money  and  clothes.  Complainant  always  had  a  room 
and  a  home,  if  he  wished  it,  in  defendant's  house.  Yet  the 
complainant  made  at  no  time  in  the  twenty  years  any  claim 
upon  his  mother  or  the  defendant,  or  intimated  that  he  had 
any  title  or  reversionary  interest  in  any  of  the  real  estate. 
Such  laches  would  defeat  the  claim  of  complainant,  if  he  were 
in  the  possession  of  a  sound  mind  and  laboring  under  no  dis- 
ability during  these  years. 

But  it  is  said  that,  if  he  was  incompetent  to  manage  his 
affairs,  the  delay  is  excused,  and  will  not  bar  him  of  redress. 
But,  in  our  opinion,  the  incompetency  which  in  this  case 
will  exonerate  the  complainant  from  the  consequences  of  his 
own  laches,  must  be  an  incapacity  of  mind  preventing  him 
from  realizing  the  nature  and  consequences  of  the  fraud  upon 
him,  or  an  incapacity  of  action  precluding  him  from  taking 
the  necessary  steps  to  right  the  wrong  inflicted  upon  him. 
The  mere  fact  that  he  loved  liquor  so  well  that  he  would  spend 
all  the  money  he  could  get  hold  of  to  gratify  his  appetite,  is  not 
sufficient.  If  so,  then  the  fact  that  he  was  so  given  to  any 
other  passion  or  appetite  that  he  would  squander  all  his 
means  in  pandering  to  it  would  also  excuse  delay. 

We  find  no  good  reason  in  the  proofs  for  the  neglect  of  the 
complainant  to  assert  his  rights,  if  he  had  any,  in  this  real 
estate.  It  is  not  shown  or  claimed  that  he  was  or  is  a  luna- 
tic, or  an  imbecile,  but  he  is  an  habitual  drunkard  when  the 
means  are  at  hand  to  obtain  drink,  and  when  under  the  influ- 
ence of  liquor,  he  is  a  spendthrift.  He  had  plenty  of  sober  in- 
tervals, and  at  such  times  he  was  possessed  of  sufiicient  mind 
to  understand  his  rights  and  to  move  for  their  enforcement. 
If  he  had  the  capacity,  as  he  did,  to  commit  forgery  and  lar- 
ceny in  order  to  obtain  money,  it  would  seem  that  he  was  pos- 
sessed of  sufficient  intellect  to  apply  to  some  one  to  right  the 
wrong  and  fraud  claimed  to  have  been  practiced  upon  him  by 
his  mother  and  the  defendant. 

A  drunkard  is  not  an  incompetent,  like  an  idiot,  or  one  gen- 
erally insane.  He  is  simply  incompetent  upon  proof  that,  at 
the  time  of  the  act,  his  understanding  was  clouded,  or  his  rea- 
son dethroned,  by  actual  intoxication:  Peck  v.  Cary,  27  N.  Y. 
9;  84  Am.  Dec.  220;  Gardner  v.  Gardner,  22  Wend.  526;  34 
Am.  Dec.  340;   Van  Wyclc  v.  Brasher,  81  N.  Y.  260. 

The  burden  of  proof  of  the  fraud  is  upon  him.     As  before 
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eaid,  we  are  not  satisfied  but  that  he  received  from  his  mother 
a  full  and  adequate  compensation  for  his  property.  One  thing 
is  certain,  he  has  squandered  all  he  received  from  her,  or 
any  one  else.  It  is  also  certain  that  he  did  not  interfere  for 
twenty  years  with  her  absolute  claim  of  ownership  to  the  real 
estate  of  which  his  father  died  seised,  or  protest  in  any  man- 
ner against  such  claim,  even  when  ho  knew  that  she  was  con- 
veying the  absolute  title  to  third  persons.  Under  these  cir- 
cumstances, we  are  loth  to  find  fraud,  and  if  we  could,  his  in- 
excusable laches  would  defeat  his  claim  for  relief. 

The  decree  of  the  court  below  is  therefore  aflBrmed,  with 
costs.  

Lachxs,  What  is,  akd  What  abb  Valto  Exousbs  vor:  See  extended 
note  to  Bell  v.  Hudam,  2  Am.  St.  Rep.  800-808. 

Drunkenness. — No  Degree  of  Drunkenness  will  Excuse  Crime, 
BUT  It  is  Otherwise  with  mental  unsoundness  produced  by  drunkenness, 
and  remaining  after  intoxication  has  ceased:  Bftueley  v.  State,  60  Ala.  149; 
20  Am.  Rep.  292. 
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Life  Insurance  Policy  mat  be  Avoided  fob  False  Answebs  Written 
BT  THE  Agent  of  the  Insubance  Company,  after  leaving  the  presence 
of  the  assured,  in  an  application  signed  in  blank,  if  the  answers  so  writ- 
ten conform  to  those  actually  made  by  the  applicant. 

Life  Insubance.  —  If  Answebs  are  Written  in  Application  fob  Insur- 
ance BT  AOENT  OF  THE  InSUBER  WITHOUT  THE  KNOWLEDGE  Or  COnSCnt 
of  the  applicant,  the  company  is  precluded  from  any  defense  based  on 
the  falsity  of  such  answers. 

Life  Insurance.  —  Answers  of  Applicant  for  Insurance  ought  to  be 
Construed  Liberallt  in  his  favor. 

Life  Insurance. — Que.stion  to  Applicant  Reoardino  "Attendance  bt 
Phtsician  "  should  be  construed  as  meaning  attendance  upon  the  appli- 
cant for  some  disease  or  ailment  of  importance,  and  not  for  an  indisposi- 
tion trivial  in  its  nature,  and  such  as  all  persons  are  liable  to  who  are  yet 
considered  to  be  in  sound  health  generally. 

Life  In.surance.  —  False  Answers  to  Que.stion8  Regarding  Health  of 
Applicant  will  avoid  policy  of  insurance,  though  in  a  prior  application 
to  the  same  insurer  for  other  insurance,  different  and  correct  answers 
were  made  to  the  name  question.  The  insurer  is  not  bound  to  take  notice 
of  the  answers  given  in  the  prior  application. 

Life  In.surance.  — The  Term  "Sound  Health,"  when  Used  in  Qle-stions 
IN  Applications  for  life  insurance,  means  a  state  of  health  free  from  any 
disease  or  ailment  that  affects  the  general  soundness  and  healthfulnesa 
of  the  system  seriously,  not  a  mere  temporary  indisposition  which  doe« 
not  tend  to  weaken  or  undermine  the  constitution  of  the  assured. 
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Evidence.  — Convebsatios  of  Physician  with  Mother  of  the  Asaubed 
ia  not  competent  evidence  for  the  purpose  of  showing  the  latter's  state  of 
health. 

Evidence.  —  Photograph  of  A.ssured  is  not  Competent  Evidence  for  the 
purpose  of  showing  his  healthy  appearance. 

Evidence.  —  Physician  is  not  Precluded  from  Answering  the  question 
as  to  whether  or  not  ho  had  ever  treated  the  assured  for  a  specified  dis- 
ease, such  as  typhoid  fever. 

In.surance.  —  Parol  Evidence  is  Admissiblb  to  Show  that  Answers 
Written  by  an  Insurance  Agent  in  an  application  which  had  been 
first  signed  in  blank  were  incorrectly  written  by  the  agent,  and  were  not 
the  true  answers  made  by  the  assured. 

Evidence.  —  Testimony  of  a  Physician  in  Relation  to  What  an  Appli- 
cant FOR  Insurance  Said  about  having  a  Particular  Disease,  and 
the  physician's  conclusion  from  such  examination,  and  his  statement  in 
his  written  report  thereof,  are  admissible  as  tending  to  prove  that  the 
applicant  was  free  from  the  disease  in  question. 

Assumpsit  on  life  insurance  policies.    Judgment  for  plaintiff. 

Edmund  Haug,  for  the  appellant. 

James  A.  Randall  and  John  Atkinson,  for  the  respondent. 

Morse,  J.  Plaintiff  brought  assumpsit  in  the  Wayne  cir- 
cuit court  upon  two  policies  of  insurance  in  the  defendant 
company,  executed  to  Mercy  Victoria  Brown,  and  payable  at 
her  death  to  plaintiff, — one  for  the  sum  of  five  hundred  dol- 
lars, dated  March  12,  1883;  and  one  for  the  same  sum,  dated 
May  26,  1884. 

Mercy  Victoria  Brown  died  on  the  fourth  day  of  February, 
1885. 

A  written  application  was  made  for  each  insurance.  The 
defendant  claimed  that  certain  statements  in  said  applica- 
tions, and  warranted  to  be  true,  were  false,  and  avoided  the 
policies. 

In  the  court  below  the  plaintiff  recovered  a  judgment  for 
$886.79. 

The  second  policy  provided  that  only  two  thirds  of  the  sum 
insured  should  be  paid. 

Upon  the  first  policy  it  was  claimed  by  the  defendant  that 
the  answers  to  the  following  questions  in  the  application  were 
untrue:  — 

"Q.  15.  When  last  sick?    A.  Nine  or  ten  years  ago. 

"Q.  16.  Of  what  disease?    A.  Typhoid  fever. 

"Q.  17.  Name  of  physician  who  last  attended  life  pro- 
posed, and  when?     A.  Dr.  Henderson;  nine  or  ten  years  ago." 

It  was  claimed  by  the  plaintiff  that  Mr.  Wyatt,  the  agent 
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who  solicited  the  insurance,  called  at  the  house  with  one  of 
the  applications  (the  first  one),  and  asked  a  few  questions. 
But  the  answers  were  not  written  down  there;  Mr.  Wyatt 
stating  that,  because  he  was  afraid  his  horse  would  get  away, 
he  would  write  out  the  answers  at  the  office,  and  forward  them 
to  the  company.  The  court  instructed  the  jury  that,  if  they 
found  this  claim  to  be  true,  and  believed  the  testimony  of 
plaintiff,  who  is  the  mother  of  Mercy  Victoria  Brown,  the  de- 
fendant company  was  not  in  a  situation  to  claim  that  the 
answers  were  not  true,  and  that  in  such  case  she  would  be 
entitled  to  a  verdict  for  the  amount  of  the  first  policy;  and 
that  if  they  did  not  find  her  testimony  in  this  respect  to  be 
true,  and  found  the  answers  not  to  be  true,  then  their  verdict 
should  be  for  the  defendant  as  to  the  first  policy;  but  in  con- 
sidering the  seventeenth  question,  and  the  answer  thereto, 
they  should  construe  the  same  as  follows:  "Name  the  physi- 
cian who  last  attended  for  some  disease";  that  they  should 
not  consider  any  "  merely  personal  or  social  call,  but  an  at- 
tendance for  sickness,  —  for  disease." 

The  court  also  instructed  the  jury  as  to  the  second  policy, 
and  the  application  therefor,  that  as  it  appeared  from  the  tes- 
timony that  said  company  had  knowledge,  by  the  first  appli- 
cation, of  the  fact  that  the  answers  to  the  last  were  erroneous, 
the  defendant  could  not  claim  anything  from  the  answers 
therein  being  incorrect. 

In  both  applications  there  was  a  question,  "  Is  said  life  now 
in  sound  health?"  Answer  in  both,  "Yes."  It  is  claimed 
that  these  answers  were  untrue.  The  court  directed  the  jury 
that,  in  order  to  find  the  answers  to  be  false,  they  must 
find  that  the  assured  had  some  disease  of  a  "serious"  nature; 
that  a  mere  temporary  ailment,  such  as  a  headache,  could 
not  be  considered  as  affecting  the  truth  of  such  answers. 

The  counsel  for  the  defendant  claims  that  the  testimony 
showed  beyond  contradiction  that  several  physicians  attended 
the  assured  after  the  time  stated  in  her  first  application,  and 
that  this  undisputed  testimony,  proving  the  statement  in  such 
application  that  she  was  last  attended  by  Dr.  Henderson  some 
nine  or  ten  years  before  1883  to  be  false,  rendered  the  first 
policy  issued  upon  such  application  void. 

The  first  question  to  be  determined  under  the  first  policy  is 
ihe  correctness  of  the  charge  of  the  court  that,  if  Mrs.  Brown's 
testimony  was  true,  the  defendant  could  not  make  any  defense 
upon  the  falsity  of  the  answers  in  the  application,  for  the  rea- 
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son  that  they  could  not  be  considered  tne  answers  of  Mercy 
Victoria  Brown. 

Mrs,  Brown,  the  plaintiff,  testified  that  she  was  present 
when  Mr.  Wyatt,  as  agent  of  the  company,  solicited  the  in- 
surance of  her  daughter.  He  took  Victoria's  signature  to  the 
application,  and  said  he  would  fill  it  out  down  at  the  ofljce. 
He  was  at  the  house  not  over  five  minutes.  His  horse  was 
standing  at  the  gate,  and  was  restless,  and  he  was  afraid  it 
would  get  loose  and  run  away.  Victoria  told  him  that  she 
had  trouble  every  month;  that  was  all  the  trouble  she  had; 
that  she  was  well,  except  once  a  month,  when  she  would 
sometimes  have  a  sick  spell  of  a  day  or  two.  He  did  not  ask 
her  about  having  any  kidney  disease,  or  any  other  ailment  or 
difl&culty.  Asked  her  some  questions  about  her  father  and 
mother.  He  told  her  to  sign  the  application,  and  he  would 
take  it  down  to  the  oflBce,  and  fill  it  out.  He  said  he  could 
not  wait;  he  was  going  to  dinner,  and  his  horse  would  not 
stand. 

On  cross-examination,  she  further  stated  that  Wyatt  asked 
Victoria  a  few  questions.  He  asked  her  if  she  was  well. 
She  told  him  she  was  well,  except  one  thing.  He  asked  her 
"if  she  had  had  any  doctor,  or  something;  I  don't  know." 
She  told  him  she  had  n't  any.  Does  not  remember  whether 
he  asked  her  what  doctor  she  had,  or  whether  any  one  else 
attended  her.  Her  remembrance  of  the  conversation  is  quite 
shadowy  and  indistinct. 

Granted  that  Wyatt  did  fill  out  the  application  after  he 
returned  to  the  office,  and  yet  we  do  not  think  that  the  evi- 
dence of  Mrs.  Brown  warranted  the  charge  of  the  court  in 
respect  to  such  application.  It  does  not  appear,  from  her  tes- 
timony, beyond  question  that  any  of  the  answers  claimed  to 
be  false  were  not  made  by  Victoria  at  the  interview  at  the 
house.  If  she  did  answer  at  the  house  as  set  down  in  the 
application,  the  fact  of  such  answers  being  filled  in  at  the 
office,  after  she  signed  the  application,  can  make  no  material 
difference  in  the  rights  of  her  beneficiary  or  the  company 
under  said  application,  and  the  policy  issued  thereon. 

The  question  as  to  whether  or  not  she  made  the  answers  to 
the  agent  as  written  in  the  application  should  have  been  sub- 
mitted to  the  jury.  If  they  found  that  she  made  the  answers, 
then  their  truth  or  falsity  should  have  been  inquired  into. 
If  she  did  not  make  them,  or  any  of  them,  and  they  were 

filled  in  after  she  signed,  without  her  knowledge  or  consent, 
Am.  St.  Hep.,  Vol.  VUI.  —  6" 
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then,  as  to  such  answers  so  inserted,  the  company  would  bo 
.j)recluded  from  defending  because  of  their  falsity. 

In  relation  to  the  answer  that  Victoria  had  been  last  at- 
tended by  Dr.  Henderson  some  nine  or  ten  years  ago,  we  can 
find  no  occasion  in  the  testimony  for  the  instruction  of  the 
<jourt  that  **  no  merely  personal  or  social  call  "  of  a  physician 
could  be  considered,  but  it  must  be  an  "  attendance  for  sick- 
ness,—  for  disease." 

There  could  be  no  claim  from  the  record  before  us  that  any 
of  the  physicians  who  prescribed  for  Victoria  made  any  per- 
."sonal  or  social  calls.  It  appears  from  Dr.  Van  Norman's 
^testimony  that  his  services  were  "professional,"  and  com- 
menced on  the  16th  of  October,  1882,  and  were  concluded  on 
the  28th  of  May,  1883.  There  were  fourteen  consultations 
between  those  dates.  She  came  to  his  office  each  time.  He 
1  never  attended  her  at  the  house.  Dr.  Shurley  had  profes- 
fiional  visits  from  her  at  his  office  between  May  20  and 
June  12,  1881,  and  attended  her  once  at  her  home,  on  Lewis 
Street.  Dr.  Gilbert  saw  her  five  times  in  July  and  August, 
1880,  at  her  home.  None  of  them  stated  for  what  ailment 
Ihey  treated  her. 

As  the  questions  run  in  the  application  (15,  16,  and  17,  as 
lieretofore  given),  it  may  be  that  the  assured  would  naturally 
answer  the  seventeenth  with  reference  to  a  physician  attend- 
ing her  for  some  sickness  or  disease  of  more  seriousness  than 
a  mere  temporary  ailment,  such  as  the  one  indicated  by  her 
mother, — trouble  with  her  menses.  Ah  these  questions  and 
answers  ought  to  be  construed  liberally  in  favor  of  the  as- 
csured,  I  am  of  the  opinion  that  a  mere  calling  into  a  doctor's 
<office  for  some  medicine  to  relieve  a  temporary  indisposition, 
not  serious  in  its  nature,  could  not  be  considered  an  attend- 
ance by  a  physician  within  the  meaning  of  this  question,  nor 
would  the  calling  at  the  home  by  the  doctor  for  the  same  pur- 
pose be  so  regarded.  The  jury  should  have  been  instructed 
that  the  attendance  of  the  physician  must  have  been  an 
attendance  upon  the  assured  for  some  disease  or  ailment  of 
importance,  and  not  for  an  indisposition  of  a  day  or  so,  trivial 
in  its  nature,  and  such  as  all  persons  are  liable  to  who  are  yet 
<;on8idered  to  be  in  sound  health  generally. 

If  no  reference  had  been  made  by  the  court  to  the  personal 
or  social  call,  the  instruction  in  this  respect  would  have  been 
&B  favorable  to  the  defendant  as  it  could  claim  under  the  law. 
We  should   not  reverse  the  case  because  of   this   reference, 


April,  1887.]    Brown  v.  Metropolitan  Lifb  Ins.  Co.        899 

nowever,  but,  as  the  case  must  go  back  for  the  error  ahready 
noted,  we  call  attention  to  the  remark  as  improper  because 
stress  is  laid  upon  it  by  defendant's  counsel,  and  it  is  claimed 
by  him  that  it  misled  the  jury. 

In  regard  to  second  policy  of  insurance,  Mercy  Victoria 
Brown,  as  appears  by  the  application  for  the  same  signed  by 
her  April  18, 1884,  answered  these  same  questions  as  follows: — 

"Q.  15.  When  last  sick?    A.  Never. 

"Q.  16.  Of  what  disease?    A.  Never. 

"Q.  17.  Name  of  physician  who  last  attended  life  proposed, 
and  when?    A.  No." 

We  have  but  little  evidence  of  the  circumstances  under 
which  or  how  this  application  was  obtained.  The  application 
was  not,  however,  filled  out  in  the  handwriting  of  the  assured. 
All  that  Mrs.  Brown  can  remember  is,  that  Mr.  Wyatt  came 
there  to  take  additional  insurance,  and  thinks  Dr.  Kinney 
was  with  him.  Thinks  they  both  wrote  something.  Don't  re- 
member any  questions  that  were  asked,  or  seeing  her  daughter 
sign  the  application. 

Dr.  Kinney  testified  to  making  a  medical  examination  May 
17,  1884;  the  only  time  he  was  ever  there  with  Wyatt.  He 
asked  her  if  she  had  ever  suflered  with  any  disease  of  the 
kidneys,  and  she  told  him  she  did  not  think  she  ever  had, 
but  a  doctor  in  New  York  told  her  that  she  had  some  disease 
of  the  kidneys.  He  thereupon  examined  her,  made  up  his 
mind  she  had  no  disease  of  those  organs,  and  wrote  "No" 
after  the  question.  In  the  written  medical  examination  of 
Dr.  Kinney,  introduced  in  evidence,  it  was  stated  that  assured 
never  had  any  illness,  but  that  she  had  consulted  Dr.  Gilbert 
of  Detroit  and  Dr.  Jenks  of  Chicago  concerning  herself.  There 
was  considerable  evidence  introduced  on  the  part  of  the  de- 
fendant of  statements  of  the  assured  that  she  was  afflicted 
with  disease  of  the  kidneys.  She  died  from  "stoppage  of  her 
menses,"  as  is  shown  by  the  proofs  of  death. 

My  brothers  are  of  the  opinion  that,  these  answers  being 
false,  the  court  should  have  instructed  the  jury,  as  requested, 
that  the  second  policy  of  insurance  was  void,  and  the  plaintiflF 
could  not  recover  upon  it.  They  hold  that  the  insurance 
company  was  not  bound  to  take  notice  of  the  answers  made 
to  the  same  questions  in  the  application  for  the  first  policy, 
and  was  not  precluded  thereby  from  showing  the  evident 
untruth  of  the  answers  in  the  last  application. 

The  court  correctly  instructed  the  jury  as  to  sound  health 


900  Bbown  r.  Metropolitan  Life  Ins.  Co.         [Mich. 

at  the  time  the  first  application  was  made.  The  "sound 
health "  evidently  meant  in  the  application  is  a  state  of 
health  free  from  any  disease  or  ailment  that  affects  the  gen- 
eral soundness  and  healthfulness  of  the  system  seriously,  not 
a  mere  temporary  indisposition  which  does  not  tend  to  weaken 
or  undermine  the  constitution  of  the  assured.  The  instruc- 
tion that  the  disease  must  he  of  "  serious  nature  "  is  objected 
to,  and  it  may  seem  at  first  blush  to  be  too  strong  a  term  to 
use;  but  it  is  diflBcult  to  perceive  how  a  person  can  be  in 
unsound  health,  or  unsound  condition  of  body  or  mind,  with- 
out the  disease  that  causes  such  condition  is  a  serious  one. 
If  the  affliction  is  of  a  permanent  character,  it  must  certainly 
be  a  serious  one;  and  if  it  is  merely  temporary,  and  to  pass 
away  without  serious  results,  it  cannot  well  be  said  to  ren- 
der the  person  unsound  in  his  general  health.  The  word 
"  serious "  is  not  generally  used  to  signify  a  dangerous  con- 
dition, but  rather  to  define  a  grave,  important,  or  weighty 
trouble. 

It  was  claimed  by  the  defendant,  and  the  tenor  of  the  evi- 
dence in  its  behalf  was  to  the  effect,  that  Victoria  had  Bright's 
or  some  other  incurable  disease  of  the  kidneys.  If  this  were 
80,  then  she  had  not  only  a  serious  but  a  dangerous  disease. 
The  court  instructed  the  jury  that  if  they  found  the  assured 
had  any  disease  of  a  serious  nature  when  she  made  the  ap- 
plications, the  plaintiff  could  not  recover.  We  think  the  case 
was  fairly  put  to  the  jury  in  this  respect. 

The  court  did  not  err  in  excluding  the  testimony  of  Dr. 
Childs.  He  undertook  to  give  a  conversation  between  him- 
self and  the  mother  of  Victoria  as  to  her  health,  when  he  had 
already  testified  that  he  did  not  know  the  condition  of  Vic- 
toria, because  he  did  not  examine  her,  or  have  any  conversa- 
tion with  her  at  all.  The  conversation  with  the  mother  was 
clearly  incompetent.  It  was  not  offered  to  contradict  or  im- 
peach Mrs.  Brown,  but  as  independent  evidence  of  the  girl's 
health.     It  could  not  be  received  for  that  purpose. 

The  photograph  of  the  girl,  Victoria,  was  offered  to  show 
the  healthy  "appearance"  of  the  assured.  This  was  clearly 
incompetent.  No  objection  was  made  to  its  admission,  but 
after  it  was  received  in  evidence,  an  exception  was  taken.  As 
a  new  trial  must  be  had,  it  is  not  necessary  to  determine 
whether,  under  the  particular  circumstances  of  its  use  as  evi- 
dence in  this  case,  there  was  error.  No  motion  was  made  to 
strike  it  out  of  the  case,  and  it  does  not  appear  that  it  was 


April,  1887.]     Brown  v.  Metropolitan  Life  Ins.  Co.         901 

ever  exhibited  to  the  jury,  or  used  in  any  way  after  the  excep- 
tion was  taken. 

A  majority  of  the  court  think  that  it  was  error  to  preclude 
Dr.  Henderson  from  testifying  in  answer  to  the  question  as  to 
whether  or  not  he  had  ever  treated  the  assured  for  typhoid 
fever.  The  fact  as  to  treatment  or  non-treatment  for  this  dis- 
ease was  not,  under  the  circumstances  of  this  case,  a  matter 
of  privilege  upon  which  the  plaintiff  could  insist. 

It  is  further  claimed  that  the  court  erred  in  permitting  Mrs. 
Brown  to  testify  to  matters  which  varied  and  contradicted  the 
written  statements  of  the  deceased,  as  shown  by  the  applica- 
tions. Mrs.  Brown  certainly  had  the  right  to  show,  by  her 
testimony,  that  the  answers  made  by  her  daughter  at  the 
house  were  incorrectly  written  in  by  the  agent  after  he  went 
to  his  ofiBce,  or  that  he  filled  in  answers  at  such  oflSce  that 
were  not  made  at  the  house  by  Victoria.  As  such  answers,  if 
made  by  the  agent,  and  not  by  Victoria,  or  with  her  knowl- 
edge or  consent,  could  not  bind  her,  the  fact  that  they  were  so 
made  could  be  established  by  parol.  If  the  application  had 
not  been  signed  until  filled  out,  a  difierent  rule  might  prevail. 

The  testimony  of  Dr.  Kinney,  in  relation  to  what  Victoria 
said  about  having  kidney  disease,  and  his  conclusion  from 
such  examination  that  she  did  not  have  any  disease  of  those 
organs,  and  his  so  stating  in  his  written  report  of  such  ex- 
amination, was  admissible  as  proof  tending  to  show  that  she 
was  free  from  any  such  disease. 

The  court  did  not  err  in  refusing  to  direct  a  verdict  for  the 
defendant  upon  both  policies,  but  should  have  instructed  the 
jury  that  the  second  policy  was  void,  under  the  evidence. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  of  this  court  to  the  defendant. 


LiTB  Insukance.  —  Compaaiy  waives  forfeiture  of  policy,  if,  after  knowl< 
edge  of  misrepresentations  in  application,  it  collects  assessments  on  such 
policy:  Fitzpatiick  v.  Hartfwd  L.  <fc  A.  Ins.  Co.,  66  Conn.  116;  7  Am.  St.  Rep. 
288,  and  note  298;  McArthur  v.  Home  Life  Ass'n,  73  Iowa,  338;  6  Am,  St. 
Rep.  G84;  Stylow  v.  Wiscmain  Odd  F.  M.  L.  Int.  Co.,  69  Wis.  224;  2  Am.  St 
Rep.  738,  and  note  740. 

LrFE  Insurance.  —  When  Notick  to  Agent  is  imputed  to  the  company: 
Fitzpatrick  v.  Ilart/ord  L.  Je  A.  I.  Co.,  56  Conn.  116;  7  Am.  St.  Rep.  288,  and 
note  298;  McArthur  v.  Hrnne  Life  Ass'n,  73  Iowa,  336;  5  Am.  St.  Eep.  684, 
and  note  687. 

Life  iNsxniANCB.— iNVALiDmroF  Policy  Owing  to  Existenoe  of  Dm- 
KA3E  Affecting  the  Applicant:  Extended  note  to  Continental  Life  Ins.  Co. 
V.  Young,  3  Am.  St.  Rep.  634-637.  Forfeiture  of  policy  for  misrepresent*- 
tions:  Id.,  note  635. 
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Lot  Insttbanos  —  Answer  to  Questions  Propounded  to  Applicant.  — 
Entire  omisaion  to  answer  a  question  in  a  written  application  does  not  avoid 
the  policy:  Armenia  ftu.  Co.  v.  Paul,  91  Pa.  St.  520;  38  Am.  Rep.  676; 
Jtawla  V.  American  M.  L.  I.  Co.,  27  N.  Y.  282;  84  Am.  Dec.  280. 

Life  Insurance. — Words  "Good  Health,"  used  in  a  warranty  in  an 
application,  mean  simply  that  the  person  is  well  to  ordinary  observation  and 
in  outward  appearance:  Chrattan  v.  Metropolitan  L.  I.  Co.,  92  N.  Y.  274;  44 
Am  Rep.  372. 

Life  Insurance.  —  In  case  of  a  warranty  that  the  answers  in  an  applica- 
tion  were  fall,  correct,  and  true,  where  insnred,  in  answer  to  question 
whether  he  had  had  any  disease  within  ten  years,  and  if  so,  what  physician 
attended,  stated  that  he  had  had  typhoid  fever  nine  years  before,  and  gave 
name  of  attending  physician,  the  fact  that  he  had  had  other  sicknesses  and 
other  physicians  did  not  constitute  breach  of  warranty:  DiUfber  v.  Home 
L.  Ina.  Co.,  69  N.  Y.  256;  25  Am.  Rep.  182. 

Lite  Insurance. — Statements,  representations,  and  declarations  of  in- 
mred,  as  to  present  existing  pains  or  maladies  or  diseases,  are  admissible  and 
competent  as  to  the  question  of  the  truthfulness  of  statements  made  in  the 
application:  Svijl  v.  MagsacJauetta  M.  L.  I.  Co.,  63  N.  Y.  186;  20  Am.  Rep. 
C22;  Atbury  L.  L  Co.  v.  Warren^  66  Me.  523;  22  Am.  Rep.  590. 

LuE  Insurance  —  Statement  of  Physician. — Where  truth  of  state- 
ments made  by  family  physician  of  applicant  for  insurance  are  put  in  issue, 
it  is  competent  to  prove  by  him  that  he  made  such  statements  truthfully  and 
in  good  faith:  Ratolt  v.  American  M.  L.  I.  Co,,  27  N.  Y.  282;  84  Am.  Dec  280. 


BiGELow  v.  Shaw. 

[66  Michigan,  841.] 

Ice  Belongs  to  the  Owtter  of  the  Soil  under  the  water  on  which  it 
forms;  and  this  rule  is  not  confined  to  ponds  forming  or  being  entirely 
upon  a  person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  on  the  surface  of 
such  stream  as  far  as  bis  riparian  right  to  the  soil  extends. 

los.  —  Mill-owner  ha  vino  the  Right  to  the  Flow  of  Certain  Water 
OVER  THE  Lands  of  Another  has  no  right  to  the  ioe  formed  on  such 
water,  if  its  removal  will  not  decrease  the  cap«oity  of  the  mill-pond  to 
furnish  water-power  to  his  mill,  and  is  no  injury  to  snoh  water-power. 

Trespass.    Judgment  for  plaintiff. 
M.  Brown,  for  the  appellants. 
Frank  Dumon,  for  the  respondent. 

Morse,  J.  This  action  was  brought  in  justice's  court  to 
recover  damages  against  the  defendants  for  entering  upon  a 
frozen  mill-pond  upon  her  lands,  and  cutting  and  removing 
ice  during  the  winter  of  1884-85.  The  defendants  gave  notice 
that  the  title  to  the  land  would  come  in  question,  and  filed 
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the  bond  required  by  the  statute  in  such  case.  Thereupon 
the  justice  certified  the  cause  to  the  circuit  court  for  the 
county  of  Mecosta,  where  a  trial  was  had,  and  judgment  ren- 
dered for  the  plaintiff  for  the  sum  of  fifty  dollars. 

The  circuit  judge,  Hon.  C.  C.  Fuller,  filed  a  written  finding^ 
of  the  facts  upon  which  he  based  his  judgment. 

This  finding  shows  that  the  defendants,  under  a  lease  from* 
Edward  P.  Shankwiler  and  David  L.  Garling,  went  upon  that, 
portion  of  a  mill-pond  which  set  back  upon  plaintiff's  lands^ 
and  cut  and  carried  away  and  disposed  of  for  their  own  use 
two  hundred  cords  of  ice,  the  value  of  which,  as  it  lay  in  the 
pond,  was  fifty  dollars.  The  mill-pond  was  formed  by  build- 
ing a  dam  across  Ryan  Creek,  a  small  stream,  not  meandered",, 
and  emptying  into  the  Muskegon  River.  The  dam  was  built 
in  1866  by  John  Bigelow,  the  husband  of  the  plaintiff.  He- 
then  owned  the  northwest  quarter  of  the  northwest  quarter^ 
and  the  northeast  quarter  of  the  northwest  quarter,  and  lot. 
number  2,  of  section  24,  and  the  southeast  quarter  of  the- 
southwest  quarter  of  section  13,  all  in  township  15  north,  of 
range  10  west,  in  the  county  of  Mecosta,  Michigan.  Ryam 
Creek  entered  these  lands  on  section  13,  and  ran  through  both 
the  northeast  and  the  northwest  quarters  of  the  northwest 
quarter  of  24.  Bigelow  erected  this  dam  for  the  purpose  of 
ponding  the  water  to  obtain  power  to  run  and  operate  a  flour- 
ing-mill  on  section  24. 

In  1873  the  plaintiff  joined  in  a  mortgage  with  her  husband,, 
executed  by  him  to  the  Albion  College  Endowment  Fund. 
Committee,  upon  the  northeast  quarter  of  the  northwest  quar- 
ter, and  said  lot  2,  of  section  24.  This  mortgage  also  con- 
veyed the  right  of  flowage  to  raise  the  water  in  the  flume  at. 
the  mill  ten  feet  head  on  the  said  lands  retained  by  Bigelow, 
and  not  embraced  in  the  mortgage,  situated  on  sections  24  and 
13.  This  mortgage  was  afterwards  foreclosed,  and  the  titlet 
to  the  lands  and  the  right  of  flowage,  therein  described,  were^ 
acquired  by  said  Shankwiler  and  Garling,  under  whom  de- 
fendants claim  the  ice.  Bigelow  also,  before  the  commence- 
ment of  this  suit,  conveyed  to  his  wife,  the  plaintiff,  subject  to» 
the  aforesaid  right  of  flowage,  a  certain  portion  of  the  north- 
west quarter  of  the  northwest  quarter  of  section  24,  and  the- 
sarae  premises  upon  which  the  ice  was  cut  by  defendants. 
The  plaintiff,  therefore,  at  the  time  of  the  cutting  of  the  ice,, 
owned  the  land  under  said  ice,  and  the  defendants'  lessors 
owned  the  right  to  flow  water  upon  said  land.     The  plaintiff 
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forbade  the  cutting  of  the  ice  and  the  entry  upon  the  land  be- 
fore the  alleged  trespass  was  committed. 

The  cutting  and  gathering  of  the  ice  on  said  mill-pond  dur- 
ing the  winter  season  of  each  year  in  no  manner  tended  to  de- 
crease the  capacity  of  said  mill-pond  to  furnish  power  to  run 
said  mill,  and  was  no  injury  to  the  water-power.  It  is  also 
found  by  the  circuit  judge  that  Shankwiler  and  Garling  have 
always  exercised  great  care  and  caution  to  preserve  the  forma- 
tion of  ice  on  the  mill-pond  in  question,  but  that,  previous  to 
the  execution  of  the  lease  by  them  to  the  defendants,  the 
plaintiff,  acting  by  and  through  her  husband  as  her  agent, 
had  been  accustomed  to  cut  and  gather  the  ice  upon  that  por- 
tion of  the  mill-pond  which  overflowed  her  land,  and  to  sell 
and  dispose  of  the  same  for  her  own  use  and  benefit. 

We  think  the  circuit  judge  was  right  in  his  conclusion  of 
law  that  the  ice  belonged  to  the  plaintiff.  Shankwiler  and 
Garling,  in  acquiring  title  under  the  mortgage  to  the  Albion 
College  Endowment  Fund  Committee,  did  not  obtain  any  title 
ill  the  land  flowed,  or  in  the  water  itself,  but  a  mere  right  to 
raise  the  water  to  a  certain  head  at  the  flume,  and  thereby 
overflow  the  land.  While  the  proprietor  of  the  soil  thus  over- 
flowed could  not  draw  this  water  off  by  drains  or  canals,  so  as 
to  injure  the  use  of  the  same  by  the  mill-owners,  he  would 
have  beyond  question  the  right  to  use  it  for  watering  his  cat- 
tle, or  irrigating  his  lands,  for  domestic  purposes,  and  for  any 
reasonable  profit  or  advantage  which  did  not,  in  a  perceptible 
and  substantial  degree,  impair  the  operation  of  the  flouring- 
mill.  And  the  almost  uniform  authority  is,  that  he  may  take 
and  carry  away  the  water  when  formed  into  ice,  provided  he 
does  not  thereby  appreciably  diminish  the  head  of  water  at 
the  dam  of  the  mill-owner:  Cummings  v.  Barrett^  10  Cush. 
186;  Ham  v.  Salem,  100  Mass.  350;  State  v.  Pottvieyer,  33  Ind. 
402;  5  Am.  Rep.  224;  Edgerton  v.  Huff,  26  Ind.  36;  Julien  v. 
Woodsmall,  82  Id.  568;  Brookville  and  Metamora  Hydraulic 
Co.  V.  Butler,  91  Id.  134;  46  Am.  Rep.  580;  Paine  v.  Woods, 
108  Mass.  160;  Stevens  v.  Kelley,  78  Me.  445;  57  Am.  Rep.  813. 

The  owner  of  the  soil  under  the  water  is  ordinarily  the  sole 
and  exclusive  owner  of  the  ice  forming  upon  such  water.  And 
this  is  not  confined  to  ponds  forming  or  being  entirely  upon  a 
person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  upon  the 
surface  of  such  stream,  as  far  as  his  riparian  right  to  the  soil 
extends:    Lorman  v.  Bensony  8  Mich.  18;  77  Am.  Dec.  436; 
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People's  Ice  Co.  v.  The  Excelsior,  44  Mich.  229;  38  Am.  Rep.  246; 
Washington  Ice  Co.  v.  Shortall,  101  111.  46;  40  Am.  Rep.  196; 
Village  of  Brooklyn  v.  Smith,  104  111.  429;  44  Am.  Rep.  90. 
And  in  all  the  reported  cases  that  I  can  find,  except  two,  it  is 
expressly  held  in  a  case  like  the  one  at  bar,  that  the  land- 
owner has  the  exclusive  right  to  the  ice,  and  to  gather  and 
sell  it  for  his  own  benefit,  provided  he  does  not  thereby  impair 
to  a  perceptible  and  substantial  extent  the  flow  of  water  for 
mill  purposes,  and  that  the  mill-owner  has  no  right  whatever 
to  such  ice.  This  right  results  from  and  grows  out  of  the  title 
to  the  bed  of  the  stream,  and  such  use  of  the  water  as  results 
therefrom:  Stevens  v.  Kelley,  78  Me.  445;  57  Am.  Rep.  813; 
Gould  on  Waters,  sec.  191;  Paine  v.  Woods,  108  Mass.  160, 
172;  Brookville  and  Metamora  Hydraulic  Co.  v.  Butler,  91  Ind. 
134;  46  Am.  Rep.  580;  Dodge  v.  Berry,  26  Hun,  246;  Marshall 
v.  Peters,  12  How.  Pr.  218;  Washington  Ice  Co.  v.  Shortall,  101 
111.  46;  40  Am.  Rep.  196. 

In  Mill  River  etc.  Mfg.  Co.  v.  Smith,  34  Conn.  462,  the  court 
held  that  the  mill-owner  had  an  interest  in  the  ice,  and  a  right 
to  have  it  remain  where  it  was,  upon  the  ground  that  remov- 
ing it  would  injure  the  mill-owner  by  lessening  his  supply  of 
water;  but  the  court  did  not  hold  that  the  mill-owner  had  any 
right  to  remove  and  sell  the  ice  himself.  In  this  case  we  have 
a  positive  finding  of  the  circuit  judge  that  the  removal  of  this 
ice  did  not  "  decrease  the  capacity  of  the  mill-pond  to  furnish 
power  to  run  said  mill,  and  was  no  injury  to  said  water-power." 
There  is  one  other  case  which  holds  that  the  ice  is  the  prop- 
erty of  the  owner  of  the  easement  to  flow:  Myer  v.  Whitaker, 
5  Abb.  N.  C.  172.  It  is,  however,  the  decision  of  a  single  judge, 
and  the  reasoning  is  not  satisfactory.  It  was  considered  and 
disapproved  in  the  same  state  in  Dodge  v.  Berry,  26  Hun,  246. 

In  the  case  of  Wood  v.  Fowler,  26  Kan.  682,  40  Am.  Rep. 
330,  the  court  held,  in  opposition  to  the  rule  prevailing  in  this 
state,  that  upon  navigable  streams  the  title  of  the  riparian 
owner  of  the  soil  was  limited  to  the  bank  of  the  stream, 
and  that,  therefore,  the  ice  forming  upon  such  streams  be- 
longed to  the  general  public,  or  the  state  as  the  representative 
of  that  public;  but  the  court  recognizes  the  doctrine  that,  upon 
a  stream  not  navigable,  the  ice  would  be  the  property  of  the 
riparian  owner  of  the  bed  of  the  stream. 

It  is  contended  by  the  counsel  for  the  defendants  that  thig 
court  held  in  Iligglns  v.  Kusterer,  41  Mich.  318,  32  Am.  Rep. 
160,  that  ice  was  personal  property,  and  belonged  to  the  pos- 
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Bessor  of  tho  water,  and  that  in  the  case  before  us  the  posses- 
sion of  tho  water  where  this  ice  was  cut  was  in  Shankwiler 
and  Garling;  that  they  could  control  this  overflow  at  will,  and 
without  such  overflow  no  ice  could  be  produced.  In  other 
words,  they  had  the  right  to  flow  these  premises,  and  form 
thereby  a  pond  of  water  thereon,  but  they  were  not  obliged  to 
do  so.  They  could,  if  they  saw  fit,  draw  off"  the  water  to  the 
natural  bed  and  limit  of  Ryan  Creek  as  it  was  before  said 
dam  was  built,  and  prevent  the  plaintiff  from  gathering  ice, 
by  removing  the  water  upon  which  it  must  form;  and,  having 
the  right  to  move  and  control  the  water  at  their  pleasure,  they 
have  the  exclusive  possession  of  it  to  all  intents  and  purposes, 
which  carries  the  ownership  of  the  ice,  as  the  counsel  claims, 
from  the  language  of  the  opinion  in  Iligginsx.  Kusterer,  supra. 

The  counsel  also  argues  that  if,  for  the  purpose  of  forming 
ice  upon  the  water,  Shankwiler  and  Garling  went  to  great  care 
and  expense  to  preserve  the  purity  and  enlarge  the  extent  of 
its  formation,  and  without  their  consent  and  co-operation  no 
ice  could  be  produced,  they  are  certainly  entitled  to  the  ice  as 
a  matter  of  simple  justice  and  equity,  as  well  as  in  law. 

We  do  not  consider  that  the  case  of  Iliggins  v.  Kusterer^ 
supra,  is  at  all  opposed  to  the  authorities  heretofore  cited.  It 
was  simply  decided  in  that  case  that,  where  the  owner  of  tlie 
freehold  upon  which  the  ice  had  gathered  chose  to  sell  the  ice 
by  itself,  it  ought,  for  good  reasons,  some  of  which  are  stated 
in  the  opinion,  to  be  classed  as  personalty  instead  of  realty. 
The  ownership  of  the  ice  in  that  case  was  held  to  be  in  the 
person  possessing  the  water,  but  his  possession  of  the  water 
was  derived  solely  from  his  ownership  of  the  soil  under  the 
pond  which  contained  such  water.  The  term  "possessor  of 
the  water,"  as  used  in  the  opinion,  means  the  owner  of  the 
water. 

In  the  case  at  bar,  no  one  had  the  exclusive  possession  or 
ownership  of  the  water,  as  before  shown.  It  was  in  a  stream  in 
which  others  had  rights  as  well  as  the  plaintiff  and  the  mill- 
owners"^  The  use  and  possession  of  the  waters  of  Ryan  Creek 
by  either  must  be  subject,  at  all  times,  to  the  rights  of  other 
proprietors  of  its  banks  and  bed,  both  above  and  below  them, 
from  its  source  to  its  end.  Shankwiler  and  Garling  had  no 
such  possession  of  the  water  as  would  give  them  any  absolute 
ownership  therein.  They  acquired  by  their  title  to  the  mill, 
under  the  mortgage  foreclosure,  only  the  right  to  use  the  water 
for  mill  purposes,  and  to  overflow  the  plaintiff's  land,  if  they 
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saw  fit.  If  they  did  not  choose  to  operate  their  mill,  or  could 
operate  the  same  without  any  overflow  upon  plaintiff's  prem- 
ises, then,  of  course,  the  stream  would  take  its  natural  course, 
and  keep  within  its  natural  limit  upon  plaintiff's  land.  In 
that  case,  she  could  only  obtain  ice  as  it  gathered  over  the 
bed  of  the  creek,  as  none  would  form  anywhere  else  upon  her 
land,  but  she  would  be  entitled  to  what  ice  was  produced 
upon  her  premises. 

If  Shankwiler  and  Garling  saw  fit  to  use  the  overflow,  as 
they  did,  then  plaintiff  would  have  a  right  to  the  ice  upon 
the  overflow  by  the  same  rule  and  principle  that  would  give 
it  to  her  in  the  channel  of  the  creek.  The  ice  forming  upon 
the  waters  of  the  stream  where  it  ran  through  the  plaintiff's 
premises,  without  any  overflow  by  the  dam,  would  belong  ta 
her  by  reason  of  her  proprietorship  of  the  soil,  although  the 
waters  of  such  creek  could  not  be  diverted  by  her  to  the  in- 
jury of  the  owners  of  the  stream  below  her.  Upon  the  same 
principle,  the  ownership  of  the  soil  beneath  the  overflow  would 
endow  her  with  the  exclusive  property  in  the  ice  upon  such 
overflow.  The  equity,  if  any,  resulting  from  care  on  the  part 
of  Shankwiler  and  Garling  to  preserve  the  purity  and  forma- 
tion of  ice  upon  the  pond,  is  not  sufficient  to  change  the 
settled  rule  as  to  its  ownership. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 


Ice  —  Right  of  Ownership  in  Ice:  See  note  to  Woodman  v.  Pitman,  19 
Mo.  456;  1  Am.  St.  Rep.  352.  Where  owner  of  mUl-pond  executed  an  in- 
strument under  seal,  whereby  he  leased,  demised,  and  let  "the  sole  and 
exclusive  right  to  cut  and  carry  away  "  from  said  pond  "all  such  ice  as  can 
be  cut  in  form  and  shape  to  be  used  either  for  private  use  or  as  merchandise," 
the  lessor  reserving  to  himself  the  right  to  cut  all  ice  needed  for  his  own  use, 
the  interest  of  the  lessee  "waa  not  a  mere  revocable  license,  and  he  could 
maintain  an  action  against  one  who,  withont  right,  entered  upon  the  pond 
and  cut  ice  therefrom:  Richards  v.  Oauffret,  145  Mass.  486. 
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Clbaveb  V.  Traders'  Insurance  Company. 

[65  Michigan,  627.1 

IlTSCRANCE.  —  Or.\L  AS-SENT  by   AgENT  OF  AS  InsITRANCS  CJompANT  TO  THB 

EFFECTiNa  OF  ADDITIONAL  Insuramck  will  not  relieve  the  iosured  from 
the  forfeiture  of  his  policy,  when  it  provides  that  such  agent  has  no  au- 
thority to  waive,  modify,  or  strike  from  the  policy  any  of  its  printed 
conditions,  nor  in  case  the  policy  shall  become  void,  to  revive  the  same, 
and  that  if  the  assured  shall  procure  any  other  or  further  ianuranM 
without  the  consent  of  the  company  written  upon  the  policy,  the  policy 
shall  become  void.  The  assured  must  be  presumed  to  have  knowledge 
of  the  restrictions  contained  in  the  policy. 

Iksubance  Compact  ua3  Power  to  Restrict  the  Powers  and  Duties 
OF  IT.S  Agents  as  it  may  choose;  and  when  their  authority  is  expressly 
limited  and  restricted  by  the  policy  which  the  insured  receives,  such 
restrictions  and  limitations  must  be  regarded  as  binding  upon  him. 

Insurance.  —  Fact  that  the  Assured  kat  not  have  Bead  the  Printed 
Conditions  of  his  Policy,  and,  in  ignorance  of  them,  relied  upon  the 
implied  or  assumed  powers  of  an  insurance  agent,  cannot  help  him.  It  is 
the  business  of  the  assured  to  know  what  his  contract  of  insurance  was, 
and  there  can  be  no  difference  in  this  respect  between  aninsnrance  policy 
and  any  other  contract. 

When  Insurance  Policy  Contains  Limitations  upon  the  Power  o» 
the  Agent,  he  has  no  legal  right  to  contract  as  agent  of  the  company 
with  the  assured  so  as  to  change  the  conditions  of  the  policy,  or  to  dis- 
pense with  the  performance  of  any  essential  requisite  contained  therein, 
and  the  holder  of  the  policy  is  estopped  by  its  acceptance  from  relying 
upon  any  powers  in  the  agent  in  opposition  to  the  limitations  and  re- 
strictions contained  in  the  policy. 

Assumpsit  on  insurance  policy.    Judgment  for  plaintiff. 

Norris  and  Uhlj  for  the  appellant. 

T.  W.  Atwood,  for  the  respondent. 

Morse,  J.  The  plaintiff  brought  suit  to  recover  the  amount 
of  a  policy  of  insurance  issued  by  the  defendant.  The  policy 
was  issued  on  the  ninth  day  of  February,  1884,  and  expired 
February  9,  1885.  The  property  covered  by  the  policy  was 
destroyed  by  fire,  December  27,  1884.  Proofs  of  loss  were  fur- 
nished, about  which  no  question  is  made. 

November  14,  1884,  additional  insurance  was  placed  on  the 
property  covered  by  defendant's  policy,  in  the  sum  of  two 
thousand  dollars,  in  the  Michigan  Millers'  Mutual  Fire  In- 
surance Company  of  Lansing,  Michigan.  The  policy  in  suit 
provides  that  if  the  insured  shall  procure  any  other  or  further 
insurance  upon  the  property  insured  without  the  consent  of 
the  company  written  upon  the  policy,  the  policy  shall  become 
void.     The  consent  of  the  company  to  the  taking  of  the  addi- 
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tional  insurance  in  the  Lansing  company  was  not  indorsed 
upon  the  policy. 

Upon  the  trial  in  the  circuit  court  for  the  county  of  Tuscola, 
the  circuit  judge  directed  a  verdict  for  the  plaintiff  in  the  sum 
of  $2,797.16.     This  direction  is  assigned  as  error. 

After  the  argument  of  counsel  in  the  court  below,  it  is  stated 
in  the  bill  of  exceptions  that  "the  counsel  for  defendant  con- 
sented, for  the  purpose  of  raising  said  questions  as  to  the 
validity  of  such  clauses,  that  plaintiff's  (Cleaver's)  testimony 
be  regarded  as  correct." 

The  clauses  referred  to  were  the  one  already  noticed,  as  to 
the  taking  of  additional  insurance,  and  the  following:  "It  is 
further  understood,  and  made  part  of  this  contract,  that  the 
agent  of  this  company  has  no  authority  to  waive,  modify,  or 
strike  from  the  policy  any  of  its  printed  conditions;  ....  nor 
in  case  this  policy  shall  become  void  by  reason  of  the  viola- 
tion of  any  of  the  conditions  thereof,  has  the  agent  power  to 

revive  the  same And  it  is  hereby  mutually  understood 

and  agreed  by  and  between  this  company  and  the  assured 
that  this  policy  is  made  and  accepted  upon  and  with  refer- 
ence to  the  foregoing  terms  and  conditions,  all  of  which  are 
hereby  declared  to  be  a  part  of  this  contract,  and  are  to  be 
used  and  resorted  to  in  order  to  determine  the  rights  and  ob- 
ligations of  the  parties  hereto,  in  all  cases  not  herein  otherwise 
specially  provided  for  in  writing." 

The  plaintiff  claims  that  because  of  the  action  of  defend- 
ant's agent,  Mr.  Quinn,  with  reference  to  his  procuring  the 
additional  insurance,  the  defendant  is  estopped  from  setting 
up  the  de  fori  so  of  additional  insurance  in  this  case. 

The  substance  of  the  plaintiff's  testimony  in  regard  to 
Quinn's  action  in  the  premises  is  this:  When  an  application 
was  sent  by  the  Lansing  company  to  him  to  be  filled  out,  he 
took  it  to  Quinn,  and  told  him  that  he  was  calculating  to 
take  out  two  thousand  dollars  insurance  in  that  company, 
and  asked  him  if  it  would  be  all  right  with  Quinn's  company, 
and  Quinn  said  it  would,  the  property  being  amply  worth  the 
amount  of  both  insurances;  and  thereupon  Quinn  helped  him 
fill  out  the  application,  and  Cleaver  sent  it  on  to  Lansing. 
Quinn  also  looked  at  his  books,  and  said  the  insurance  was 
not  yet  out  in  his  company,  and  asked  Cleaver  if  he  calcu- 
lated to  drop  it;  and  Cleaver  answered  "  No,"  and  told  him 
that  he  would  make  arrangements  to  have  another  policy 
issued  when  that  expired.     Quinn  also  asked  him  why,  if  he 
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was  going  to  take  more  insurance,  he  did  not  take  it  in  the 
defendant  company,  and  Cleaver  replied  that  he  could  get  it 
for  a.  less  per  cent  in  the  Lansing  company.  After  plaintiff 
received  his  policy  in  the  Lansing  company,  he  informed 
Quinn  that  he  had  procured  the  same.  Quinn  replied,  "All 
right,"  and  passed  on,  without  any  further  conversation. 

Cleaver  also  states  that  he  obtained  the  additional  insur- 
ance, relying  upon  the  statement  of  Quinn  that  it  would  make 
no  difference  with  his  insurance  in  the  defendant  company. 
It  also  appeared  that  Quinn  was  an  attorney  at  law,  and  be- 
fore this  had  done  some  legal  business  for  Cleaver.  Plaintiff, 
iiowever,  denies  that,  in  this  instance,  he  went  to  Quinn,  as  a 
lawyer,  to  get  advice  and  assistance  in  filling  out  the  applica- 
tion. He  testifies  he  called  upon  him  to  talk  with  him  about 
the  getting  of  additional  insurance,  and  because  he  did  not 
wish  to  put  such  additional  insurance  upon  the  property  un- 
less it  would  be  satisfactory  to  the  defendant  company. 

The  counsel  for  defendant  contend  that  this  case  is  not  gov- 
erned by  Westchester  Fire  Ins.  Co.  v.  Earle,  33  Mich.  143,  be- 
cause of  the  clause  in  the  policy  providing  that  the  agent  of 
the  company  "  has  no  authority  to  waive,  modify,  or  strike 
from  the  policy  any  of  its  printed  conditions."  It  is  insisted 
that  if  the  conduct  of  Quinn  is  held  to  operate  as  a  waiver,  a 
new  contract  is  constructed  for  the  parties  by  judicial  crea- 
tion, in  direct  antagonism  to  the  express  agreement  of  the  in- 
sured and  insurer  in  the  policy  of  insurance  upon  which 
plaintiff  is  seeking  to  recover. 

In  Westchester  Fire  Ins.  Co.  v.  Enrle,  suprUj  it  is  stated,  in 
the  opinion  of  Mr.  Justice  Campbell,  at  page  153,  that  "  the 
powers  of  Atwater  [the  agent],  in  the  present  case,  do  not  ap- 
pear to  be  restricted  in  any  way";  and  in  none  of  the  other 
cases  decided  in  this  court,  and  relied  upon  by  plaintiff's 
counsel,  can  I  find  any  mention  of  any  clause  in  the  policies 
prohibiting  the  agent  from  waiving  this  condition  as  to  addi- 
tional insurance:  See  Pennsylvania  Fire  Ins.  Co.  v.  Kittle,  39 
Mich.  61;  Kitchen  v.  Hartford  Fire  Ins.  Co.,  57  Id.  135;  58  Am. 
Rep.  344;  Carpenter  v.  Continental  Ins.  Co.,  61  Mich.  635. 

It  has  been  held  by  this  court  (New  York  Cent.  Ins.  Co.  v. 
Watson,  23  Mich.  486)  that  additional  insurance,  obtained 
without  the  written  consent  stipulated  in  the  policy,  rendered 
such  policy  absolutely  void  upon  the  procuring  of  such  addi- 
tional insurance;  and  that  the  first  policy  could  not  be  revived 
hy  anything  short  of  a  new  contract,  or  such  conduct  as,  by 
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misleading  the  insured  to  his  prejudice,  would  operate  as  an 
estoppel. 

It  is  claimed  here  that  the  action  of  the  agent  was  the  ac- 
tion of  the  company,  and  that  such  action  created  an  estoppel. 
But  it  is  not  shown  that  the  agent  had  any  authority  to  in- 
dorse upon  the  policy  the  written  consent  to  additional  insur- 
ance, or  to  waive  in  any  way  the  provisions  of  the  policy.  On 
the  contrary,  the  policy  delivered  to  the  insured  expressly 
states  that  such  agent  "  has  no  authority  to  waive,  modify,  or 
strike  from  the  policy  any  of  its  printed  conditions;  .... 
nor  in  case  this  policy  shall  become  void  by  reason  of  the  vio- 
lation of  any  of  the  conditions  thereof,  has  the  agent  power  to 
revive  the  same." 

And  it  also  appears  by  the  testimony  of  the  agent,  Mr. 
Quinn,  who  was  sworn  as  a  witness  on  behalf  of  plaintiff, 
that  he  had  no  authority  to  consent  to  additional  insurance, 
but,  when  application  was  made  for  such  consent,  it  was  his 
duty  to  notify  the  company,  which  he  did  not  do  in  this 
case. 

It  is  not  shown  that  the  company  had  any  notice  of  the 
action  of  the  agent  in  filling  out  the  application  for  addi- 
tional insurance,  or  his  remark  to  Cleaver  that  such  insur- 
ance would  be  all  right,  and  make  no  difference  with  the 
insurance  in  defendant  company.  Nor  is  it  claimed  that  the 
defendant  received  any  premium  for  insurance  after  the  ob- 
taining by  plaintiff  of  the  additional  insurance,  or  did  any 
act  recognizing  the  existence  or  validity  of  the  contract,  either 
before  or  after  the  fire.  The  case  is  not,  therefore,  ruled  by 
Carpenter  v.  ContinerUal  Ins.  Co.,  61  Mich.  635,  and  cases 
there  cited. 

It  cannot  be  said,  as  in  the  case  of  Kitchen  v.  Hartford  Fire 
Ins.  Co.,  57  Mich.  135, 58  Am.  Rep.  344,  that  the  insured  relied 
upon  the  statements  of  the  agent  as  authorizing  him  to  procure 
the  additional  insurance.  In  that  case,  Kitchen  had  a  right  to 
rely  upon  the  representations  of  the  agent,  as  there  was  "no 
evidence  that  any  restriction  upon  his  authority  as  agent  was 
brought  to  the  knowledge  of  plaintiff,  or  others  dealing  with 
him."  But  in  the  case  at  bar,  the  plaintiff  must  be  presumed 
to  have  had  knowledge  of  the  restrictions  placed  upon  the 
agent  by  the  terms  of  the  policy  he  received,  and  the  want  of 
authority  expressly  appearing  in  its  conditions  was  sufficient 
notice  to  him  that  he  could  not  bind  the  company  by  a  parol 
acquiescence  in  the  taking  of  additional  insurance. 
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If  the  agent,  under  the  circurastances  of  this  case,  by  filling 
out  the  application  for  the  Lansing  insurance,  and  saying  it 
was  all  right,  can  estop  the  defendant  company  from  raising 
and  enforcing  this  defense,  then  the  clauses  prohibiting  the 
agent  from  waiving  the  conditions  of  the  policy,  or  from  re- 
viving it  after  it  has  become  null  and  void,  are  rendered 
entirely  useless  and  nugatory. 

It  cannot  be  successfully  maintained  but  that  the  company 
has  the  right  and  the  power  to  restrict  as  it  may  choose  the 
powers  and  duties  of  its  agents;  and  when  the  authority  is 
expressly  limited  and  restricted  by  the  policy  which  the  in- 
sured receives,  there  can  be  no  good  reason,  either  in  law  or 
equity,  why  such  limitations  and  restrictions  shall  not  be  con- 
sidered as  known  to  the  insured,  and  binding  upon  him. 

This  is  not  a  case  where  the  insured  had  a  right  to  rely 
upon  the  action  of  the  agent,  or  to  presume  that  his  action  was 
knovvn  to  the  company,  and  ratified  by  them,  as  in  Security 
Ins.  Co.  V.  Fay,  22  Mich.  467;  7  Am.  Rep.  670.  The  policy 
received  by  Cleaver  distinctly  pointed  out  the  way  to  procure 
additional  insurance  without  voiding  the  first  insurance,  and 
expressly  prohibited  the  agent  from  waiving,  altering,  or  mod- 
ifying the  process  of  obtaining  further  insurance. 

The  fact  that  the  plaintiflF  may  not  have  read  the  printed 
conditions  of  his  policy,  and  relied,  in  ignorance  of  them,  upon 
the  implied  or  assumed  powers  of  the  agent,  cannot  help  him. 
It  was  his  business  to  know  what  his  contract  of  insurance 
was,  and  there  can  be  no  difference  in  this  respect  between  an 
insurance  policy  and  any  other  contract.  In  the  absence  of 
any  fraud  in  the  making  of  the  same,  and  none  is  claimed  in 
this  case,  the  insured  must  be  held  to  a  knowledge  of  the  con- 
ditions of  his  policy,  as  he  would  be  in  the  case  of  any  other 
contract  or  agreement.  When  the  policy  of  insurance,  as  in 
this  case,  contains  an  express  limitation  upon  the  [xswer  of  the 
agent,  such  agent  has  no  legal  right  to  contract  as  agent  of  the 
company  with  the  insured  so  as  to  change  the  conditions  of 
the  policy,  or  to  dispense  with  the  performance  of  any  essential 
requisite  contained  therein,  either  by  parol  or  writing;  and 
the  holder  of  the  policy  is  estopped,  by  accepting  the  policy, 
from  setting  up  or  relying  ujwn  powers  in  the  agent  in  oppo- 
sition to  limitations  and  restrictions  in  the  policy:  Merserau 
V.  Phoenix  Mtit.  Life  Ins.  Co.,  66  N.  Y.  274;  Catoirv.  American 
Life  Ins.  &  Trust  Co.,  33  N.  J.  L.  487. 
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The  circuit  judge,  as  the  case  stood  in  the  court  below^ 
should  have  directed  a  verdict  in  favor  of  the  defendant. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and 
a  new  trial  granted,  with  costs  of  this  court  to  defendant. 

Insurance.  — Broker  wtth  Acthoritt  Simply  to  Receive  and  For- 
ward Applications,  deliver  policies,  and  collect  premiums,  has  no  apparent- 
power  to  bind  the  company  by  altering  policy:  Duluth  National  Bank  v, 
Knoxville  Fire  Ins.  Co.,  85  Tenn.  76;  4  Am.  St.  Rep.  744,  and  note  751. 

Insurance — Stipulations  in  Contract  of. —  An  Aobnt  of  a  mutual 
insurance  company  filling  up  an  application  is  an  agent  of  the  company,  not* 
withstanding  a  stipulation  to  the  contrary  in  the  policy:  Kausal  v.  Minnesota 
etc.  Asa'n,  31  Minn.  17;  47  Am.  Rep.  776. 

Insurance.  —  Where  Agent  op  Company  Filled  Application,  and  to 
question  of  encumbrances,  applicant  said  he  could  put  down  what  he  pleased^ 
and  agent  said  he  would  put  down  "no  encumbrances,"  to  which  applicant 
made  no  reply,  the  statement  being  untrue,  avoided  the  policy:  Blooming  O, 
M.  F.  Ins.  Co.  V.  McAnerney,  102  Pa.  St.  335;  48  Am.  Rep.  209.  But  other- 
wise where  applicant  makes  correct  answers  to  questions,  and  agent  inserts 
falsely:  Insurance  v.  Williams,  39  Ohio  St.  584;  48  Am.  Rep.  474;  Planters' 
Ins.  Co.  V.  Sorrels,  1  Baxt.  352;  25  Am.  Rep.  780;  Planters'  Ins.  Co.  v.  Myers, 
55  Miss.  479;  30  Am.  Rep.  521. 

Insurance. — Policy  is  Avoided  by  Obtaining  a  Subsequent  Amount- 
op  1 NSURANCE  with  the  mere  oral  consent  of  president  of  insurance  company,, 
where  such  is  contrary  to  the  by-laws:  Hale  v.  Mechanics'  M.  F.  Ins.  Co.,  ft 
Gray,  169;  66  Am.  Dec.  410. 

Insurance.  —  Agent  cannot,  without  Authority,  Waive  Any  Stipula- 
tion in  a  written  insurance  policy,  especially  by  acts  or  words  of  his  own* 
when  it  is  expressly  stated  in  policy  that  a  breach  of  such  stipulation  Bhall; 
render  policy  void:  Robinson  v.  Fire  Ass'n  etc.,  63  Mich.  90. 
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Accident  Insurance  —  Death,  when  not  the  Result  o»  Design.  —  Ac- 
cident insurance  policy  contained  a  condition  exonerating  the  insurer 
from  liability,  if  the  death  of  the  assured  was  the  result  of  design  on  the 
part  of  the  assured  or  any  other  person.  The  assured  was  shot  by  an 
officer;  but  there  was  some  evidence  tending  to  show  that  the  officer  did 
not  know  it  was  the  fissured  at  whom  he  shot,  and  that  he  did  not  in- 
tend to  kill  the  assured.  Held,  that  if  this  evidence  were  true,  it  could 
not  be  said  as  a  matter  of  law  that  the  assured  lost  his  life  from  the  de- 
sign of  another. 

Death  does  not  Result  from  the  Unlawful  Act  of  the  Assured,  if 
he  was  a  deserter  and  was  killed  by  an  officer,  who  was  instructed  to  ar- 
rest him  as  such  deserter,  if  he  was  not  doing  any  unlawful  act  at  the 
time  he  was  killed. 

Accident  Insurance  —  Void  Condition. — Clause  in  a  Policy  ok  In- 
surance Requiring  Direct  or  Positive  Proof  that  the  death  of  the 
Am.  St.  Rep.,  Vol.  VIII. —58 
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'  Msared  was  caused  by  external  violence  and  accidental  means,  and  was 
<  not  the  result  of  design,  either  on  the  psu't  of  the  assured  or  any  other 
i  person,  cannot  be  allowed  to  prevail  as  a  rule  of  evidence  on  the  trial  of 
an  action  against  the  insurer.  Courts  will  not  permit  the  course  of  jus- 
tice npon  a  trial  before  them  to  be  stipulated  or  contracted  in  such 
manner  as  to  defeat  the  ends  to  be  subserved  by  such  trial. 
Iv  Stipulation  or  Exorption  in  ▲  Poliot  of  iNstxRANCK  is  Capablb  or 
Two  Meaninos,  that  must  be  adopjted  which  is  moat  favorable  to  the 
assured. 

Assumpsit  on  insurance  policy.  Trial  judge  directed  a  ver- 
dict for  the  defendant. 

Jlanchett  and  Stark,  for  the  appellant. 

Wisner  and  Draper,  for  the  respondent. 

Morse,  J.  The  defendant,  on  the  seventeenth  day  of  Sep- 
"tember,  1880,  in  consideration  of  a  premium  then  paid  by  him, 
issued  and  delivered  to  William  Samuel  Utter  an  accidental 
insurance  policy  for  the  benefit  of  the  plaintiflT,  who  was  his 
mother.  This  policy  insured  said  Utter  against  death  occur- 
ring through  violent,  external,  and  accidental  means,  for  one 
year,  in  the  sum  of  one  thousand  dollars. 

When  this  insurance  was  effected,  the  said  Utter  was  under 
age,  and  had  before  that  time  enlisted  as  a  musician  in  the 
regular  army.  March  28,  1880,  he  deserted  the  service  while 
stationed  at  Fort  Verde,  Arizona,  and  went  to  Los  Angeles, 
<!)alifornia.  He  was  at  the  latter  place  when  insured  and  at 
the  time  of  his  death,  which  occurred  within  the  life  of  the 
policy,  February  12,  1881. 

After  complyin^i  with  the  requisites  of  the  policy  as  to  proofs 
>of  death,  and  after  refusal  of  payment  thereon,  the  plaintiff 
brought  suit  for  the  recovery  of  the  sum  named  therein  in  the 
-circuit  court  for  the  county  of  Saginaw. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
•under  the  same  that  it  was  provided  in  the  policy  as  fol- 
lows: — 

"  'And  no  claim  shall  be  made  under  the  policy  when  the 
death  or  injury  may  have  happened  in  consequence  of  volun- 
tary exposure  to  unnecessary  danger,  or  while  the  insured 
was  or  in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  drinks,  or  while  engaged  in  or  in  consequence 
of  any  unlawful  act.' 

"And  said  defendant  will  show  and  prove,  upon  the  trial  of 
said  cause,  that  William  Utter,  the  insured  named  in  said 
j)olicy,  was  a  soldier  in  the  army  of  the  United  States,  and 
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while  80  engaged,  on  or  about  the  twenty-eighth  day  of  March, 
1880,  deserted  and  fled  from  his  post  and  command;  and 
while  being  a  deserter,  and  endeavoring  to  avoid  capture  as  a 
deserter,  and  being  returned  to  the  army  authorities,  and 
while  seeking  to  escape  arrest  as  a  deserter,  was  shot  and 
killed. 

"And  said  defendant  will  also  show  that,  at  the  time  said 
William  Utter  received  the  injury  which  resulted  in  his  death, 
he  was  intoxicated;  and  also  that  such  injury  was  received  in 
consequence  of  his  having  been  under  the  influence  of  intoxi- 
cating drinks. 

"And  defendant  will  also  show  that  the  death  of  said  Wil- 
liam Utter  happened  in  consequence  of  his  voluntary  exposure 
to  unnecessary  danger,  and  in  consequence  of  his  unlawful 
act,  in  that,  being  a  soldier  in  the  army  of  the  United  States, 
he  became  and  was  a  deserter  therefrom  on  or  about  the 
twenty-eighth  day  of  March,  1880,  thereby  subjecting  himself 
to  pursuit  and  attempted  capture,  and  the  danger  and  peril 
attending  the  same,  and  thereby  being  engaged  in  an  unlaw- 
ful act;  and  while  being  such  deserter,  and  while  attempting 
to  escape  capture,  and  thus  exposing  himself  to  unnecessary 
danger  and  peril,  and  while  thus  engaged  in  an  unlawful  act, 
the  said  William  Utter  was  shot  and  killed  by  an  officer  who 
was  endeavoring  to  arrest  him  as  a  deserter,  and  from  whom 
said  Utter  was  seeking  to  escape. 

"  The  defendant  will  also  show  that  the  said  William  Utter 
was  killed  while  engaged  in  an  unlawful  act,  and  also  in  con- 
sequence of  an  unlawful  act,  within  the  meaning  of  said  pol- 
icy, in  that  he  did  commit  an  assault  upon  one  J.  A.  Berry, 
by  pointing  directly  at  him  —  said  Berry  —  a  pistol  in  a 
threatening  manner,  and  so  as  to  induce,  in  the  mind  of  said 
Berry,  the  belief  that  he  intended  to  fire,  and  that  he,  said 
Berry,  was  in  danger,  and  thereupon,  in  consequence  of  said 
act  of  Utter,  said  Berry  shot  and  killed  him." 

The  policy  also  contained  the  following  clause,  which  be- 
comes material  in  the  discussion  of  the  case  as  it  stands  in 
this  court:  "And  this  insurance  shall  not  be  held  to  extend  to 
disappearances,  nor  to  any  case  of  death  or  personal  injury, 
unless  the  claimant  under  this  policy  shall  establish,  by  di- 
rect and  positive  proof,  that  the  said  death  or  personal  injury 
was  caused  by  external  violence  and  accidental  means,  and 
was  not  the  result  of  design,  either  on  the  part  of  the  insured, 
or  of  any  other  person." 
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Upon  the  trial,  at  the  close  of  the  testimony,  the  circuit 
judge  directed  a  verdict  for  the  defendant.     The  jury  ren 
dered  such  verdict,  and  judgment  passed  thereon  for  the  de- 
fendant. 

Utter  was  killed  in  a  house  of  ill-fame  in  Los  Angeles,  by 
a  pistol-shot  fired  by  one  Berry,  a  deputy  sheriflf  of  Lc« 
Angeles  County.  It  seems  that  the  captain  of  the  company 
to  which  Utter  belonged  learned  of  his  whereabouts,  and  tele- 
graphed to  the  sheriff  a  description  of  Utter,  stating  that  he 
was  a  deserter.  This  telegram  was  shown  to  Berry,  and  he 
was  instructed  by  the  under-sheriff  to  arrest  Utter.  Berry, 
without  any  warrant,  process,  or  other  authority,  went  to  this 
house  where  Utter  was,  and  shot  and  instantly  killed  him. 
The  facts  as  to  the  killing  are  conflicting,  as  stated  by  the  dif- 
ferent witnesses. 

George  Branagan,  who  testifies  on  the  behalf  of  the  plain- 
tiff, says  that  Utter,  John  H.  Sheehan,  and  himself  were  in  the 
house  together,  sitting  in  a  room  used  as  a  kitchen,  talking 
together.  Utter  said  a  policeman  was  after  him.  After  they 
had  sat  there  some  five  or  ten  minutes,  some  one  came  to 
the  front  door  and  rapped  very  loud.  The  door  was  locked. 
There  was  a  door  of  the  kitchen  opening  out  on  an  alley-way 
that  ran  into  the  street.  Some  one  came  and  rapped  at  that 
door,  and  then  stopped.  The  noise  stopped  a  little  while. 
"  Perhaps  a  minute  afterwards  Utter  got  up  and  opened  the 
door.  A  shot  was  fired,  and  he  fell.  Then  one  Berry  came 
into  the  room  through  the  door,  with  his  pistol  in  his  hand, 
pointed  the  pistol  at  Sheehan,  and  told  him  to  throw  up  his 
hands,  saying  to  him,  '  I  believe  you  are  Billy  Utter.'  Shee- 
han replied,  '  No;  you  've  killed  your  man.'" 

The  door  through  which  Utter  was  shot  opened  on  the  in- 
side of  the  room,  and  turned  on  its  hinges  to  the  right,  so  that 
it  was  impossible  almost  for  one  at  the  same  time  to  use  any 
weapon.  "  The  shot  was  fired  as  soon  as  the  door  was  opened 
wide -enough  to  allow  Utter  to  poke  his  head  around,  and  look 
out." 

Branagan  did  not  hear  anything  spoken,  either  by  Berry  or 
Utter  at  the  time.  Had  anything  been  said,  thinks  he  would 
have  heard  it.  Utter  was  shot  in  the  head.  He  was  not 
under  the  influence  of  intoxicating  liquors,  and  Branagan  did 
not  see  any  revolver  in  his  hand  when  he  was  shot. 

Berry  testified,  on  the  part  of  the  defendant,  that  he  was 
deputy  sheriff  of  Los  Angeles  County;  that  on  February  12, 
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1881,  he  received  instructions  from  the  under-sheriff  to  arrest 
William  Utter.  He  had  no  warrant  or  other  writ,  and  no 
complaint  had  been  lodged  against  Utter.  Had  no  authority 
except  the  under-sheriff's  instructions,  and  a  telegram  be  had 
seen,  the  substance  of  which  was  to  arrest  Utter,  he  thinks, 
for  being  a  deserter.  "  That,  on  receipt  of  telegram,  he  asked 
Jeff.  Thompson  to  go  with  him.  They  found  Utter  in  a  house 
of  ill-fame  on  Los  Angeles  Street,  in  Los  Angeles,  California. 
Witness  looked  through  the  blind  into  the  room,  and  saw 
Utter  and  another  man  in  the  room.  He  then  sent  Bottelle, 
a  man  who  was  with  witness,  to  arm  himself.  While  he  was 
gone,  a  woman  came  out  of  the  house,  and  ordered  witness  off. 
He  refused  to  go,  but  followed  her  into  the  house.  When  he 
got  to  the  room  where  he  had  seen  Utter,  there  was  no  one 
in  it.  Heard  a  noise  in  an  adjoining  room,  and  tried  to  enter 
that  room,  but  the  door  was  locked.  He  then  heard  a  noise 
as  of  a  door  opening  on  the  outside,  and  passed  out,  and  was 
approaching  an  outside  door,  when  the  door  opened,  and  Utter 
appeared.  Witness  told  him,  in  substance, — he  cannot  re- 
member the  exact  language, — to  throw  up  his  hands;  that  he 
(witness)  was  an  ofBcer,  and  arrested  him.  The  moment  that 
he  presented  his  pistol  and  spoke  to  him.  Utter  stepped  back 
a  step,  and  raised  his  pistol,  pointing  it  at  witness.  Witness 
fired,  and  Utter  fell.  The  moment  the  door  opened,  witness 
commanded  him  to  throw  up  his  hands,  and  there  was  no 
other  conversation.  Utter  did  not  speak.  Don't  know  whether 
his  revolver  was  cocked  or  not;  but  considered  his  action 
threatening  and  dangerous.  It  was  between  eight  and  nine 
o'clock  in  the  evening.  Branagan  and  another  party  were  in 
the  house  with  Utter.  I  knew  Utter  by  sight.  I  recognized 
him  when  I  saw  him.  I  spoke  as  soon  as  the  door  opened, 
disclosing  him." 

Three  other  witnesses,  who  did  not  see  the  shooting,  testified 
that  they  each  came  there  shortly  after,  and  saw  a  pistol  lying 
on  the  floor  beside  the  body  of  Utter. 

The  plaintiff  also  introduced  evidence  tending  to  show  that 
Utter  was  partially  deaf,  so  that  his  hearing  was  materially 
affected;  that  neither  his  father  nor  mother  consented  to  his 
enlistment,  and  that  the  father,  at  the  time  of  the  killing,  was 
engaged  in  measures  to  obtain  his  release  from  the  service. 

Upon  this  testimony,  which  is  here  substantially  given,  the 
court  below  based  its  opinion  that  "  the  injury  was  a  pistol- 
shot  wound,  and  the  firing  of  the  pistol  was  not  accidental," 
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but  detiigned  by  the  firing  party,  and  that  the  policy  was 
not  "  intended  to  insure  against  murder  or  willful  killing  of 
any  kind,  but  intended  to  insure  against  ordinary  accidental 
means  alone,  —  what  we  properly  know  as  accidents."  It  is 
true,  as  the  court  below  said,  that  there  is  no  dispute  with 
regard  to  the  fact  that  the  oflBcer  intended  to  shoot,  and  in- 
tended to  inflict  bodily  injury  upon  some  person.  The  officer 
deposes  that  he  knew  it  was  Utter  when  he  fired,  but  the 
evidence  of  Branagan  tends  very  strongly  to  show  that  he  did 
not  know  it  was  Utter  he  had  shot,  and,  after  he  came  into 
the  room,  thought  Sheehan  was  Utter,  until  informed  by 
Sheehan  that  he  *'  had  killed  his  man." 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  the 
"  design "  mentioned  in  the  policy  must  be  considered  as  a 
design  to  kill  Utter,  and  that  there  was  evidence  in  the  case 
sufficient  to  go  to  the  jury,  tending  to  show  that  the  act  that 
caused  the  death  of  Utter  was  not  done  with  the  design  of 
killing  him.  In  other  words,  if  Berry  went  to  the  house  where 
Utter  was,  not  with  the  intention  of  killing  him,  but  for  the 
purpose  of  arresting  him,  and  when  the  door  was  opened,  by 
reason  of  Utter's  drawing  a  pistol,  or  any  other  cause,  he  fired, 
not  knowing  it  was  Utter,  although  the  death  of  Utter  was 
caused  thereby,  and  Berry  meant  to  kill  whoever  it  was,  it 
cannot  be  held  that  the  death  of  Utter  was  caused  by  design; 
that,  when  the  design  was  to  kill,  it  must  also  be  a  design  to 
kill  Utter,  then  formed  in  the  mind,  and  intentionally  carried 
out  by  the  act. 

If  a  person  should  draw  a  pistol  in  a  crowded  street,  and 
deliberately  fire  the  same,  with  the  intent  of  killing  some  one, 
or  with  a  reckless  disregard  of  human  life,  and  a  person  was 
killed  or  wounded,  would  such  killing  or  wounding  be  an 
accident,  in  the  meaning  of  this  policy,  or  would  it  be  by  the 
design  referred  to  therein?  There  would  undoubtedly  be  a 
design  to  kill  or  wound  some  one,  but  no  design  to  kill  or 
wound  the  particular  person  injured.  Suppose  that,  for  the 
purposes  of  plunder,  persons  arrange  to  throw  a  passenger 
train  off  a  railroad  track,  knowing  that  such  act  is  liable  to 
kill  or  injure  some  one,  but  having  no  malice  against  any 
individual  thereon,  or  any  design  to  kill  any  particular  per- 
son, and  the  train  is  derailed,  and  the  insured  killed,  can  it 
be  said  that  his  death  was  not  accidental,  under  this  policy, 
but  by  the  design  of  some  person? 

The  argument  may  be  carried  further.     Suppose  one  tires 
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a  pistol  in  the  air.  He  fires  by  design,  but  does  not  intend 
to  kill  any  one.  The  shot  strikes  the  insured,  and  kills  him. 
The  act  which  causes  the  death  —  the  shooting  of  the  pistol- 
—  is  designed,  and  therefore  not  accidental,  but  the  killing 
is  certainly  accidental,  and  not  designed.  If  the  pistol  is- 
fired  at  one  man,  and  hits  another,  is  it  any  less  accidental, 
as  far  as  the  person  hit  is  concerned,  or  the  mind  of  the  per- 
son who  does  the  shooting?  And,  if  the  shot  is  fired  at  the 
insured  in  the  belief  that  he  is  another  man,  is  not  the  char- 
acter of  the  act  the  same?  If  one  designedly  roll  a  stone 
down  a  mountain-side  with  no  intent  to  injure  any  one,  and' 
in  its  course  it  crush  a  man,  it  is  an  accident.  If  it  were 
purposely  rolled  down  to  crush  one  man,  and  it  is  deflected 
from  the  course  intended,  and  kills  another,  is  it  not  equally 
an  accident?  The  design  or  purpose  was  not  to  kill  the  one- 
injured,  because  it  was  intended  to  kill  another,  and  not  him. 
The  criminal  intent  of  the  one  putting  the  stone  in  motion  may 
render  him  guilty  and  responsible  for  the  actual  result,  though 
not  intended;  yet  the  death  of  the  person  thus  killed  must  be 
considered,  as  far  as  he  is  concerned,  an  accident,  as  his  death- 
was  not  intended  by  any  one. 

It  seems  to  me  that  the  design  intended  by  the  terms  of 
this  policy  must  be  the  design  that  intended  the  actual  result 
accomplished,  and  not  the  design  of  the  act  itself,  which  act 
resulted  in  the  killing  of  one  contrary  to  the  design  of  the- 
act.  If,  when  Berry  fired  this  shot,  he  did  not  know  the  man 
he  fired  at  was  Utter,  and  did  not  intend  to  kill  Utter,  it  can- 
not be  said  that  Utter  lost  hia  life  by  the  design  of  Berry. 

Nor  can  it  be  held,  as  a  matter  of  law,  that  Utter  was  en- 
gaged in  an  unlawful  act,  within  the  meaning  of  this  policy. 
If  he  had  been  shot  in  the  act  of  deserting,  this  claim  might 
be  made  with  some  reason  and  propriety,  but  such  was  not  the 
case  here.  Neither  was  he  shot  because  he  was  a  deserter,  nor 
because  he  was  in  a  house  of  ill-fame.  He  was  shot,  if  Berrjr 
is  to  be  believed,  because  he  did  not  throw  up  his  hands  when> 
commanded  to,  and  was  in  the  act  of  drawing  a  pistol.  He- 
was  killed,  if  Branagan  is  to  be  believed,  without  provocation,, 
and  in  a  wanton  and  murderous  manner,  as  soon  as  his  head 
appeared  in  the  door.  Whether  he  was  doing  anything  un- 
lawful at  the  time  of  the  shooting,  was  also  a  question  for  the 
jury,  to  be  determined  by  them  under  all  the  circumstances  of 
tb*j  case. 

*.f,  on  being  refused  admittance  after  rapping  on  the  door,. 
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the  olficer  had  fired  through  tbe  door,  and  killed  Utter,  it 
could  not  bo  claimed  that  Utter  was  killed  by  design,  or  be- 
cause he  was  engaged  in  any  unlawful  act;  nor  if  Berry  fired 
SLi  the  first  head  ho  saw  poked  out  of  the  door,  not  knowing  or 
caring  who  it  was,  can  it  bo  held  that  the  death  was  by  design 
Against  Utter,  or  in  consequence  of  any  unlawful  act  on  his 
part? 

The  clause  in  the  policy  requiring  direct  and  positive  proof 
that  the  death  was  caused  by  external  violence  and  accidental 
means,  and  was  not  the  result  of  design,  either  on  the  part  of 
the  insured  or  of  any  other  person,  cannot  be  allowed  to  govern 
the  courts  in  cases  of  this  kind.  The  intent  of  Berry  is  locked 
within  his  own  breast,  and  can  only  be  determined  by  his  own 
evidence,  or  the  inferences  to  be  drawn  from  his  acts,  which 
latter  would  be  in  the  nature  of  circumstantial  proof.  If 
Berry  himself  had  been  killed,  it  would  have  been  impossible, 
hy  "  direct  and  positive  proof,"  to  show  what  his  real  design 
was,  and  it  would  also  be  manifestly  against  the  policy  of  the 
law,  and  diametrically  opposed  to  justice,  to  allow  his  own 
testimony  of  his  motives,  however  unsatisfactory  it  might  be, 
to  be  controlling,  when  all  the  facts  of  his  actions  and  lan- 
guage at  the  time  contradicted  his  positive  assertions  of  his 
intent  upon  the  trial.  If  this  clause  can  be  allowed  to  stand, 
any  person  accidentally  killed  when  no  one  is  by  is  debarred 
from  the  benefit  of  his  insurance.  Circumstances  may  plainly 
and  almost  certainly  indicate  that  he  was  killed  by  accident, 
and  yet  no  positive  and  direct  proof  can  be  furnished.  If  an 
accident  happen  upon  a  railroad  by  the  fault  of  one  of  its  em- 
ployees, who  is  killed  by  the  accident,  his  design  in  causing 
€uch  accident  cannot  be  shown  by  direct  and  positive  proof, 
and  the  beneficiaries  of  an  insured  person  killed  by  such  ac- 
cident cannot  recover.  The  design  of  the  person  responsible 
for  the  killing  can  in  no  case  be  directly  and  positively  proven 
except  by  his  own  evidence  or  admissions. 

Courts  will  not  permit  the  course  of  justice,  upon  trials  be- 
fore them,  to  be  stipulated  or  contracted  in  such  manner  as  to 
<iefeat  the  ends  to  bo  subserved  by  such  trials.  The  parties  to 
the  contract  cannot  agree  to  oust  the  courts  of  jurisdiction  over 
such  contract  The  operation  of  this  clause,  requiring  direct 
and  positive  proof,  in  many  cases  would,  in  effect,  preclude 
the  court  from  jurisdiction,  and  bar  a  recovery.  If  they  can 
make  this  agreement,  they  can  also  stipulate  that  the  evi- 
dence must  come  from  certain  persons,  or  make  any  agree- 
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ment  they  see  fit,  controlling  and  directing  the  course  of 
proceeding  upon  the  trial.  They  may  contract  in  relation 
to  a  condition  precedent  before  bringing  suit,  or  in  relation  to 
anything  going  to  the  remedy,  but  not  to  the  right  of  recovery 
itself:  Wood  on  Insurance,  2d  ed.,  sec.  456,  p.  1011.  Circum- 
stantial evidence  is  regarded  by  the  law  as  competent  to  prove 
any  given  fact;  and  Bometimes  it  is  as  cogent  and  irresistible 
as  direct  and  positive  testimony. 

The  case  should  have  been  submitted  to  the  jury.  The 
"design"  mentioned  in  the  policy  must  be  considered  a  design 
on  the  part  of  Berry  to  kill  Utter;  and  if,  at  the  time  he  fired 
the  pistol-shot,  he  did  not  intend  to  kill  Utter,  or  did  not 
know  that  the  man  he  was  shooting  was  Utter,  there  is  nothing 
in  the  present  record  to  prevent  a  recovery  by  the  plaintiff. 

When  a  stipulation  or  exception  to  a  policy  of  insurance 
emanating  from  the  insurers  is  capable  of  two  meanings,  the 
one  is  to  be  adopted  which  is  the  most  favorable  to  the  in- 
sured: May  on  Insurance,  sees.  174,  175;  Wood  on  Insurance, 
2d  ed.,  sees.  60,  62;  Allen  v.  St.  Louis  Ins.  Co.,  85  N.  Y.  473. 

There  was  evidence  in  the  case  having  a  tendency  to  show 
that  Berry  did  not  intend  to  kill  Utter,  and  did  not  know  that 
the  person  he  had  killed  was  Utter  until  after  the  shooting. 

The  judgment,  therefore,  in  my  opinion,  should  be  reversed, 
and  a  new  trial  granted,  with  costs  of  this  court  to  plaintiff. 


Whether  Parties  may,  by  their  Stipulations  Inserted  in  a  Cok- 
TRACT,  Make  a  Rule  of  Evidence  by  Which  the  Courts  mxtst  bb 
Bound  in  Litigation  Subsequently  Arising  under  Such  Contract.  — 
The  precise  quostioa  here  involved  does  not  appear  to  have  been  hitherto 
adjudicated  by  the  courts  of  last  resort,  nor  is  it  easy  to  i'lud  decisions  upon 
the  subject  which  are  strictly  analogous.  It  was,  however,  held  by  the  su- 
preme court  of  the  United  States,  in  a  more  recent  case  than  the  principal 
one,  and  which  was  also  a  suit  upon  what  i.s  commonly  called  an  accident 
policy  of  insurance,  that  a  condition  in  the  policy  requiring  direct  and  posi- 
tive proof  to  be  made  of  death  having  been  caused  by  external,  violent,  and 
accidental  means,  did  not  deprive  the  plaintiff,  when  making  such  proof,  of 
the  benefit  of  rules  of  law  established  for  the  guidance  of  courts  and  juries 
in  the  investigation  and  determination  of  facts:  Travelers'  Ins.  Co.  v.  Mc- 
Vankey,  127  U.  S.  661.  The  jury  were  at  liberty  to  draw  such  inferences  in 
respect  to  the  cause  of  death  as,  under  the  settled  rules  of  evidence,  the 
facts  and  circumstances  justified:  Id. 

The  doctrine  of  the  principal  case,  that  parties  cannot,  by  any  agreements 
entered  into  by  them,  control  the  course  of  justice,  or  effectually  oust  the 
courts  of  the  jurisdiction  which  has  been  conferred  upon  them,  is  well  bub- 
tained  by  authority:  Hobbs  v.  Manhattan  Ins.  Co.,  5G  Me.  417;  96  Am.  Dec. 
472.  Thus,  although  arbitration  is  regarded  both  by  the  courts  of  England 
and  of  this  country  as  a  legitimate  means  of  settling  disputes,  yet  an  agree- 
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ment  to  snbmit  to  arbitration  will  not  be  held  valid,  cither  in  law  or  equity, 
when  its  effect  is  to  oasttho  court  of  jurisdiction:  Pearl  v.  If  arris,  121  Mass. 
890;  Vcu*  V.  Wales,  129  Id.  38;  Sutro  Tunnel  Co.  v.  Segregated  Co.,  19  Nev. 
121;  Com.  Un.  Asau.  Co.  v.  Hocking,  115  Pa.  St.  407;  2  Am.  St.  Rep.  662,  and 
note  566;  Allegre  v.  Maryland  Ins.  Co.,  6  Har.  &  J.  408;  14  Am.  Dec.  289, 
and  note  296,  297;  Hill  v.  Moorr,  40  Mo.  515;  Campbell  v.  Insurance  Co.,  I 
McAr.  246.  And  where  a  policy  of  insurance  provides  that  the  whole  mat- 
ter in  controversy  between  the  parties,  including  the  right  to  recover  at  all, 
shall  be  submitted  to  arbitration,  the  condition  is  void,  since  its  effect  is  ta 
oust  the  courts  of  their  legitimate  jurisdiction,  which  the  parties  cannot  do: 
Cray  v.  Wilson,  4  Watts,  39;  If  owe  v.  Wilson,  97  Mass.  163;  Insurance  Co.  v. 
Morse,  20  Wall.  446;  Boper  v.  Lendon,  1  El.  k  E.  826;  Oerman- American  In*. 
Co.  V.  Elherton,  Sap.  Ct.  Neb.  1889.  On  the  other  hand,  parties  may  law- 
fully agree  to  impose  a  condition  precedent,  with  respect  to  the  mode  of 
settling  the  amount  of  damage,  or  the  time  for  payment,  or  any  matters  <^ 
that  kind  which  do  not  go  to  the  root  of  the  action:  ScoU  v.  Avery,  6  H.  L. 
Cas.  811;  Livingston  v.  BaOi,  6  EL  &  B.  132;  TroU  v.  CUj/  Insurance  Co.,  1 
Cliff.  439;  Wdffy.  Liverpool  etc.  Ins.  Co.,  50  N.  J.  L.  463.  This  distinction 
is  recognized  by  the  court  in  the  principal  case,  and  by  the  authorities  gen- 
erally: See  Cobb  v.  New  England  etc.  Ins.  Co.,  6  Gray,  192;  Hill  v.  Moore,  40 
Me.  515;  Com.  Un.  Assu.  Co.  v.  Hocking,  115  Pa.  St.  407;  2  Am.  St.  Rep. 
562,  and  note  566-571;  Hostetter  v.  Pittsburgh,  107  Pa.  St.  419;  Old  Saucelito 
etc.  Dock  Co.  v.  Commercial  Un.  Assu.  Co.,  66  Cal.  263;  Davenport  v.  Long 
Island  Ins.  Co.,  10  Daly,  535;  Ilerrick  v.  Belknap,  27  Vt.  673;  President  etc 
Delaware  and  Hudson  Canal  Co.  v.  Pennsylvania  Canal  Co.,  50  N.  Y.  250, 
266;  Perkins  v.  United  States  Electric  Light  Co.,  21  Blatchf.  308.  The  dis- 
tinction in  brief  is,  that  conditions  precedent  annexed  to  the  contract,  such 
as  bringing  the  action  within  a  certain  time,  practicing  no  fraud,  making 
seasonable  and  true  representations  of  loss,  and  the  like,  are  to  be  regarded 
as  modifications  of  the  contract,  and  not  of  the  remedy,  and  are  such  as  the 
parties  may  lawfully  agree  to  impose;  but  the  rule  is  otherwise  as  regards 
stipulations  concerning  the  remedy,  which  does  not  depend  upon  contract, 
but  is  created  and  regulated  by  law:  Nute  v.  Hamilton  Mut.  Ins.  Co.,  9  Gray, 
174,  180.  It  was  accordingly  held  in  this  case  that  a  stipulation  in  a  policy 
of  insurance  providing  that  no  suit  shall  be  brought  thereon,  unless  in  the 
county  where  the  insurance  company  is  established,  is  not  binding  on  the 
insured;  and  so  in  HaU  v.  People's  etc.  Ins.  Co.,  6  Gray,  185.  The  same  is 
true  of  a  stipulation  in  a  policy  of  insurance,  whereby  the  insured  waives 
the  right  to  bring  suit  upon  the  policy  except  in  the  courts  of  the  state  in- 
corporating the  company:  Richard  v.  Manhattan  L\fe  Ins.  (7o.,  31  Mo.  518. 
So  of  a  stipulation  whereby  the  insured  waives  the  right  to  have  the  cause 
removed  to  the  federal  court:  Insurance  Co.  v.  Morse,  20  Wall.  446;  revers- 
ing 30  Wis.  496;  Hobbs  v.  Manhattan  Ins.  Co.,  56  Me.  419. 

These  decisions  are  based  upon  the  principle  that  every  citizen  is  entitled 
to  resort  to  all  the  courts  of  the  country,  and  to  invoke  the  protection  which 
all  the  laws  or  all  those  courts  may  afford  him;  and  he  cannot  bind  himself 
in  advance  by  an  agreement  to  forfeit  his  rights  at  all  times  and  on  all  occa- 
sions whenever  the  case  may  be  presented:  Insurance  Co.  v.  Morse,  20  WalL 
446.  The  law,  and  not  the  contract,  prescribes  the  remedy,  and  parties  have 
no  more  right  to  enter  into  stipulations  against  a  resort  to  the  courts  for 
their  remedy  in  a  given  case  than  they  have  to  provide  a  remedy  prohibited 
by  law.  Such  stipulations  assume  to  divest  the  courts  of  their  established 
jurisdictions,  and  as  conditions  precedent  to  an  appeal  to  the  courts,  they 
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*r6  void:  Stephenson  v.  Insurance  Co.,  54  Me.  70;  not,  however,  upon  consid- 
erations of  pnblio  policy  alone,  but  "  the  greatest  inconvenience  would  result 
in  requiring  courts  and  juries  to  apply  different  rules  of  law  to  different  cases, 
in  the  conduct  of  suits,  in  matters  relating  mainly  to  the  remedj-,  according 
to  the  stipulations  of  parties  in  forming  and  diversifying  their  contracts  in 
regard  to  remedies":  Shaw,  C.  J.,  in  NuCe  v.  Hamilton  Mut.  Ins.  Co.,  6 
Gray,  174,  184.  And  that  able  jurist  enumerates  certain  stipulations  which, 
if  inserted  by  the  parties  in  an  ordinary  contract,  cannot  be  relied  upon  by 
way  of  defense  to  a  suit  brought  on  the  breach  of  such  contract.  Among 
such  stipulations  are  the  following:  "  That  in  case  of  breach  no  action  shall 
be  brought;  or  that  the  party  in  default  shall  be  liable  in  equity  only,  and 
not  at  law,  or  the  reverse;  that  in  any  suit  to  be  commenced  no  property 
shall  be  attached  on  mesne  process,  or  seized  on  execution  for  the  satisfaction 
of  a  judgment;  or  that  the  party  shall  never  be  liable  to  arrest;  that,  in  any 
suit  to  be  brought  on  such  contract,  the  party  sued  will  confess  judgment, 
or  will  waive  a  trial  by  jury,  or  consent  that  the  report  of  an  auditor  ap- 
pointed under  the  statute  shall  be  final,  and  judgment  be  rendered  upon  it, 
or  that  the  parties  may  be  witnesses,  or,  as  the  law  now  stands,  that  the 
plaintiff  will  hot  offer  himself  as  a  witness;  that,  when  sued  on  the  contract, 
the  defendant  will  not  plead  the  statute  of  limitations,  or  a  discharge  in  in- 
solvency  ";  and  the  like:  Nvte  v.  HamiUon  Mut.  Ins.  Co.,  6  Gray,  174,  181. 
And  it  may  be  added  that,  in  the  light  of  existing  authority,  a  stipulation  by 
parties,  inserted  in  a  contract,  that  certain  evidence  only  shall  be  admissible 
in  case  of  litigation  subsequently  arising  under  such  contract,  cannot  be 
allowed  to  control  the  action  of  the  court  in  the  admission  of  or  in  the  effect 
to  be  given  to  evidence:  See  Travelers'  Ins.  Co.  v.  McCorikey,  127  U.  S.  661. 
It  is,  however,  observed,  in  reference  to  agreement  to  arbitrate,  that  the 
tendency  of  the  later  decisions  is  to  narrow  rather  than  enlarge  the  operation 
and  effect  of  prior  decisions,  limiting  the  power  of  contracting  parties  to  pro- 
vide a  tribunal  for  the  adjustment  of  possible  differences  without  a  resort  to 
courts  of  law;  and  that  the  better  way  is  to  give  effect  to  contracts,  when 
lawful  in  themselves,  according  to  their  terms  and  the  intent  of  the  parties, 
any  departure  from  this  principle  being  an  anomaly  in  the  law,  not  to  be  ex- 
tended or  applied  to  new  cases  unless  they  come  within  the  letter  and  spirit 
of  the  decisions  already  made:  Allen,  J.,  in  President  etc.  Canal  Co.  v.  Penn. 
Coal  Co.,  50  N.  Y.  250,  259. 

The  case  of  Carey  v.  Brown,  62  Cal.  373,  was  an  action  of  ejectment  in 
which  the  plaintiff  claimed  to  have  acquired  title  to  the  property  in  contro- 
versy under  and  pursuant  to  a  sale  made  by  the  trustees  of  the  defendant. 
The  deed  of  trust,  which  was  one  executed  for  the  purpose  of  securing  a  loan 
of  moneys,  after  providing  for  a  sale  in  certain  contingencies,  and  the  execu- 
tion of  a  deed  upon  such  sale,  and  the  recitals  to  be  inserted  therein,  de- 
clared that  "any  such  deed  or  deeds,  with  such  recitals  therein,  shall  bo 
effectual  and  conclusive  against  said  party  of  the  first  part,  his  heirs,  assigns, 
and  all  other  persons;  and  the  receipt  for  the  purchase-money  contained  in 
any  deed  shall  be  a  sufficient  discharge  to  such  purchaser  from  all  obligation 
to  see  to  the  proper  application  of  the  purchase-money  according  to  the 
trusts  aforesaid. "  A  sale  had  been  made,  and  a  deed  executed  by  the  trus- 
tees containing  the  recitals  authorized  by  the  trust  deed.  The  supreme 
court  of  the  state  declared  that  the  defendant,  under  the  circumstances 
developed  on  the  trial,  which  excluded  all  possibility  of  actual  fraud  in 
which  the  parohaser  was  implicated,  was  bound  by  the  deed  made  by  the 
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tmstees,  and  that  tho  same  was,  oa  provided  by  the  stipnlation,  conclasiv« 
evidence  of  the  truth  of  the  facta  recited. 

The  stipulation,  in  the  principal  case,  attempting;;  to  confine  the  evidence 
receivable  to  direct  or  positive  evidence,  that  the  death  for  which  a  recovery 
was  sought  was  nut  tho  result  of  design,  was  ohjoctionable  on  the  ground 
that  it  was  in  conflict  witli  the  general  nature  and  purpose  of  the  contract,  — 
was,  in  effect,  repugnant  to  tho  contract,  or  at  least  likely  to  become  so,  in 
very  many  of  tho  contingencies  in  which  it  might  be  sought  to  be  enforced. 
Very  naturally,  the  assured  expected  to  have  his  famdy  or  personal  represen- 
tatives indemnilied,  in  the  event  of  his  death  by  an  accidental  cause.  But, 
from  the  happening  of  that  against  which  he  was  insured,  to  wit,  his  death, 
his  evidence  was  no  longer  obtainable;  and  with  him,  the  only  direct  evi- 
dence, both  of  the  means  by  which  hia  death  was  produced  and  the  design  of 
the  producer,  also  perished. 

But,  upon  principle,  wo  see  no  objection,  in  ordinary  cases,  to  the  parties 
to  a  contract  stipulating  that  a  certain  class  of  evidence  may  be  received  or 
excluded,  as  the  case  may  be.  Thus,  to  avoid  the  peril  and  uncertainty  of 
parol  evidence,  a  principal  may  stipulate  that  he  will  not  be  bound  by  a  con- 
tract made  by  hia  agent,  unless  reduced  to  writing  and  signed;  or,  in  other 
words,  that  none  but  written  evidence  of  the  contract  shall  be  received. 
He  may  so  conduct  himself  as  to  waive  this  stipulation  in  a  particular  case; 
but,  in  tho  absence  of  any  waiver  or  fraud  on  his  part,  he  is  entitled  to  its 
benefit  as  a  rule  of  evidence. 

So,  we  think,  the  maker  of  a  trust  deed  or  mortgage,  in  conferring  a  power 
of  sale  on  hia  mortgagee  or  trustee,  may  declare  that  a  deed  made  in  appar« 
ent  execution  of  the  power  may  be  conclusive  evidence  of  the  performance 
of  such  acts  as  were  necessary  to  tho  due  execution  of  the  power;  and  that, 
in  the  absence  of  fraud  of  which  the  purchaser  has  notice,  this  declaration 
most  be  accepted  as  a  rule  of  evidence,  operative  against  him  who  made  it 
and  his  successors  in  interest.  He  receives  a  benefit  from  it  in  the  fact  that 
the  increased  certainty  it  gives  to  any  sale  effected  under  it  must  necessarily 
contribute  to  the  realization  of  a  fair  price  for  the  property  sold. 

AOCIDKNT  iMaURAMCE.  — WUERB  TbAVELEB  BY  RAILWAY,  WHILK  ASLESP 

AND  Unconscious,  involuntarily  arose  and  walked  to  the  car  platform,  and 
fell  therefrom  and  was  injured,  it  was  not  a  case  of  "voluntary  exposore, 
design,  or  self-infiioted  injuries  "t  Seheiderer  r.  Travekrs'  Int.  Co.,  58  Wis. 
13;  16  Am.  Rep.  618. 


INDEX  TO  THE  NOTES. 


Aocudbnt,  definition  of,  763. 

See  Insuranok. 
AooouNTiNO,  on  decease  of  guardian  or  adminiatrator,  where  and  how  may 

be  enforced,  684. 
Action  by  receiver  out  of  state  where  appointed,  allowance  of,  on  principlea 
of  comity,  48-61. 
by  receiver  out  of  state  where  appointed,  not  allowed  as  a  matter  of 
right,  46. 
AoMiNiSTBATORS  AND  ExEOUTOBS,  accounting  after  decease  of,  how  and 

where  enforceable,  684. 
Amendment  of  pleadings  after  judgment,  311. 

to  affidavit  on  attachment,  311. 
ARBrntATiON,  agreement  to  submit  to,  is  not  valid  if  it  onsts  coorta  of  their 

jurisdiction,  921,  922. 
Absbssments,  local,  cannot  be  imposed  for  publio  improvements,  609. 
Attaohmbnt,  affidavit,  amendment  of,  311. 

affidavit,  defects  in  which  are  not  fatal,  311. 
affidavit  in  alternative  form,  310. 
affidavit  made  upon  belief,  310. 
Attorney's  Fees,  allowance  of,  as  an  element  of  damages,  168. 
allowance  of,  in  actions  for  malicious  prosecution,  161. 
allowance  of,  in  actions  for  vexatious  attachments,  161. 
allowance  of,  in  actions  of  tort,  160. 
allowance  of,  in  actions  to  recover  personal  property,  160. 
allowance  of,  in  patent-right  cases,  158. 
allowance  of,  in  suits  in  admiralty,  160. 
allowance  of,  in  suits  on  injunction  bond,  159-161. 
vindictive  damages,  allowance  as  an  element  of,  168. 
where  act  complained  of  is  tainted  with  fraud,  160. 

Bane,  deceit,  action  by  depositor  against  director  therefor,  605. 

director's  liability  for  negligence  in  allowing  continuance  of  boaiiieea 

after  insolvency,  605. 
directors,  liability  of,  to  depositors,  605. 
directors,  when  liable  for  false  circulars  and  statementi^  606. 
notice  to  agent  of,  when  affects,  636. 

CJONSTITUTIONALITY  of  estray  laws,  271. 

C!oNSTiTUTioNAL  Law,  homestead,  proviaioni  regardiag,  whea  selLezeootp 
ing,  416. 
prohibitory  provisions  are  self -executing,  416. 
sectarian  schools,  provisions  against,  414. 

925 
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OoNSTiTUTiONAL  Law,  sectarian  ichools,  what  ar«  within  maaning  of  eonsll* 
tntional  prohibitions,  411-415. 
self -executing,  provision  ia  not  which  oommanda  statute  to  be  enacted 

for  its  enforcement,  417. 
solf-exccuting  provisions  of  constitations,  instances  of,  416. 
self-executing  provisions  of  constitutions,  what  are,  415. 
taxes  for  purposes  not  public  in  their  nature,  511. 
taxes  to  pay  claims  founded  in  equity,  but  not  strictly  legal,  611. 
taxes,  unequal,  510. 
Conveyances,  consummating  a  parol  gift,  when  not  fraudulent,  581. 
OoKFOKATiONs,  conditions  of  charter,  substantial  compliance  with  is  all  tbat 

is  required,  182. 
directors  of  are  liable  for  deceptive  statements,  604. 
directors  of  bank  are  trustees  of  depositors,  and  bound  to  ezerotse  care 

and  diligence  in  their  protection,  605. 
dissolution  of  does  not  take  plr/;e  until  judgment  of  forfeiture  haa  been 

rendered,  193. 
dissolution  of  for  willful  misuser  or  non-user  of  franchise,  180. 
dissolution  of,  legislature  may  declare  that  certain  acts  may  operate  as, 

though  not  judicially  ascertained,  196. 
dissolution  of,  notwithstanding  provision  that  property  shall  not  be 

taken  for  public  use,  180. 
dissolution  of,  power  of  legislature  to  enact  laws  providing  for,  180. 
forfeiture  of  charter,  accidental  negligence  or  mistake  no  ground  for,  183. 
forfeiture  of  charter  by  abandoning  business,  190. 

forfeiture  of  charter  by  general  assignment  for  benefit  of  creditors,  191. 
forfeiture  of  charter  by  transfer  of  corporate  assets,  190. 
forfeiture  of  charter,  causes  of  must  concern  the  public  and  be  of  the  es< 

sence  of  the  contract  between  the  state  and  the  corporation,  182. 
forfeiture  of  charter,  causes  for  must  be  more  serious  than  a  violation  of 

some  provision  intended  for  the  internal  government  of  a  corporation, 

182. 
forfeiture  of  charter,  causes  for  must  generally  savor  of  willful  act  or  ne- 

gleet,  186. 
forfeiture  i>f  charter,  embezzlement  is  a  cause  for,  191. 
forfeiture  uf  charter,  equity  cannot  declare,  200. 
forfeiture  of  charter,  excuses  which  may  be  urged  against,  184. 
forfeiture  of  charter,  failure  to  elect  officers  is  a  cause  for,  191. 
forfeiture  of  charter  for  capricious  acts,  189. 
forfeiture  of  charter  for  failure  to  construct  or  operate  road,  189. 
forfeiture  of  charter  for  failure  to  keep  office  within  the  state,  189. 
forfeiture  of  charter  for  failure  to  observe  implied  conditions,  188. 
forfeiture  of  charter  for  suspension  of  specie  payment  by  banks,  189. 
forfeiture  of  charter,  insolvency  as  a  cause  for,  191 
forfeiture  of  charter,  instances  of  sufficient  cause  for,  187. 
forfeiture  of  charter,  judgment  of,  what  proper,  200. 
forfeiture  of  charter,  neglects  which  constitute  sufficient  ground  for,  183. 
forfeiture  of  charter  not  decreed  for  violation  of  a  mere  legal  duty,  183. 
forfeiture  of  charter,  proceedings  for,  where  to  be  brought,  and  parties 

thereto,  199. 
forfeiture  of  charter,  proceedings  to  declare  are  by  scire  /aeias  or  fM 

warranto,  198. 
iorffiture  of  charter,  9110  toarratUo  to  declare,  198. 
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Corporations,  forfeiture  of  charter,  single  acts  as  caases  for,  184. 
forfeiture  of  charter,  scire  facias  to  declare,  when  proper,  198. 
forfeiture  of  charter,   trusts,   formation  of,  when  sufEcieut  causes  for, 

191-193. 
forfeiture  of  charter,  whether  acts  constituting  groonds  for  exist  or  not, 

cannot  bo  dcteriiiined  by  tho  legislature,  197. 
forfeiture  of  charter  will  not  be  decreed  where  a  penalty  has  been  im- 
posed for  tho  wrongful  act,  184. 
forfeiture  of  charter,  waiver  of,  200. 
forfeiture  of  franchise,  classification  of  causes  which  may  furnish  grounds 

for,  179. 
forfeiture  of  franchise,  courts  act  with  caution  in  decreeing,  181. 
forfeiture  of  franchise,  discretion  of  court  to  grant  or  refuse,  191. 
forfeiture  of  franchise,   Information  for  must  state  every  abuse  com* 

plained  of,  181. 
forfeiture  of  franchise  must  be  for  misuser  or  non-user,  179. 
forfeiture  of  franchise  will  not  be  decreed  for  every  excess  of  power  or 

omission  of  duty,  181. 
forfeiture  of  franchise  for  partial  abuse  or  neglect,  18G. 
fraud  committed  in  the  name  of,  personal  liability  of  directors  for,  604. 
liability  of  directors  for  statements  made  to  the  public,  which  they  did 

not  know  to  be  true,  605,  506. 
misstatements  of  financial  condition  of,  liability  of  directors  for,  605. 
ouster  from  franchise,  when  should  be  decreed,  181. 
prospectus,  false,  liability  of  directors  and  oflScers  for,  604. 
prospectus,  false,  person  injured  by  may  recover,  though  there  was  BO 

particular  intent  to  injure  him,  605. 
■hares  of  stock,  assignment  of  not  entered  on  the  books,  647. 
Co-TKNANTS,  adverse  possession  by,  821. 

Cbumr,  warrants  of,  statute  of  limitations  against  actions  on,  206. 
CoXTRTS,  agreements  limiting  effect  of  evidence  receivable  in,  921. 
agreements  not  to  resort  to,  922. 
agreements  to  oust  courts  of  their  jurisdiction,  921. 
Obimdiai.  Law,  accessaries,  when  not  punishable,  712. 
chastity,  what  is  reputation  for  previous,  872. 
corroborating  evidence  in  actions  for  seduction,  what  sufficient,  872. 
defense  of  inmate  of  one's  dwelling,  458. 

disorderly  house,  indictment  for  keeping,  what  must  aver,  471. 
disorderly  house,  what  is,  471. 
dwelling,  right  of  owner  of  to  resist  assault  on  other  persons  thereil^ 

458. 
seduction  by  minor  of  another  minor,  870. 
■eduction,  character  of  the  prosecutrix,  when  an  element  of  the  crime  oi^ 

871. 
■eduction,  deception  or  artifice,  when  essential  to,  870. 
■eduction,  definition  of  under  various  statutes,  870,  871. 
seduction,  evidence  corroborating  promise  of  marriage,  when  required* 

870. 
■eduction,  evidence  from  which  sexual  relations  may  be  inferred,  870. 
■eduction,  evidence  of  other  illicit  acts  of  prosecutrix,  871. 
■eduction,  good  repute  of  prosecutrix,  when  an  element  of  the  crime  o^ 

870-872. 
■eduction,  promise  of  marriage,  when  an  essential  of  the  crime  of,  870. 
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DAJfAQES,  attorneys*  fees  generallj  not  considered  u  element*  ol^  UH 

exemplary,  when  proper,  632. 

expenses  of  suit  not  allowable  as  elements  of,  158. 

jury,  when  may  consider  expenses  of  suit,  158^160. 

measure  of,  for  destruction  of  growing  grass,  671. 

measure  of,  for  overflowing  land,  672. 

ponitiTe  may  not  include  expense*  of  suit,  169-161. 
DxsDS,  construction  of,  rules  for,  131. 

executed  with  unfilled  blanks,  effect  o^  260. 
Dbfinition  of  accident,  763. 

of  demonstrative  legacies,  721. 

of  estrays,  272. 

of  general  legacies,  721. 

of  residuary  legacies,  722. 

of  soduction,  870,  871. 

of  sectarian  schools,  413. 

of  self-executing  constitutional  provisiona,  416. 

of  specific  legacies,  720. 

of  taxes,  506,  507. 

Blkctions,  ballots,  testimony  of  voters  to  show  for  whom  thqr  mn  in* 
tended,  377. 
ballots,  when  cease  to  be  ezdosive  eridenoe  of  th*  Totar'a  iolMit,  877» 

378. 

burden  of  proof  in  contesting,  378. 

irregularities  in,  when  not  fatal,  377. 
EsTRATS,  animals  in  highway,  when  are,  272. 

cattle  in  charge  of  herder  are  not,  though  he  bd\»  aalaep,  27S> 

common-law  rules  concerning,  271. 

defined,  272. 

ordinances  of  city  and  towns  regulating,  271. 

proceedings  against  are  strictly  construed,  271,  272. 

statutes  concerning  are  police  regulations,  and  valid  u  raoh,  S71. 

statutes  concerning,  general  features  of,  271. 

title  of  purchaser  of,  depends  on  strict  compliance  with  th*  rtatotes, 
272. 

use  of,  by  taker-up  of,  is  a  tort,  273. 
Byidence,  agreement  seeking  to  regulate  force  of,  or  to  exclude,  021-024. 

agreement  that  recitals  made  by  trustee  should  be  conclusive,  923. 

stipulation  concerning,  in  accident  insurance  policies,  921. 
Execution  Sale,  irregularity  in  cannot  be  urged  by  a  creditor  of  dAfendant, 
574. 

FOBOERY,  by  changing  ballot  by  means  of  a  paster,  469. 
by  detaching  material  part  of  a  paper,  468. 
by  writing  over  a  genuine  signature,  468. 
instruments  which  may  be  subjects  of,  467-469. 
instruments  which  may  not  be  subjects  of,  469,  470l 
of  book-account,  467. 
of  certificate  of  record  of  deed,  467. 
of  copy  of  decree  of  divorce,  467. 
of  cost  bill,  467. 
of  marriage  certificate,  467. 
of  name  of  one  surety,  when  releases  others,  246,  247. 
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FoKOSBT  of  order  for  delivery  of  property,  thongh  not  addrew^d  to  any  on«^ 
468. 

of  receipt,  467. 

of  release  of  mortgage,  467. 

of  statement  that  certain  amount  of  work  has  been  done,  468. 

of  theater  ticket,  468. 

writing,  instances  of  what  may  be  subject  of  forgery,  486,  467. 

writing  may  be  an  instrument  of  evidence  merely,  467. 

writing  must  be  such  as  could  injure  another,  466. 

writing  need  not  have  legal  efficacy,  466. 

writing  void  on  its  face  cannot  be  subject  of,  469. 
Fraud  committed  in  name  of  corporation,  personal  liability  of  officers  for,  604b 

GaARDiAN,  deceased,  methods  of  compelling  an  accounting  from,  684. 

Homestead,  abandonment  of  terminates  rights  of  wife  and  children,  628. 
lease  of,  when  operates  as  an  abandonment,  623. 
two  homesteads  cannot  exist  at  the  same  time,  623. 
waiver  of  by  mortgage  does  not  affect  other  transactions,  88. 
waiver  of,  when  void,  88. 
widow's  abandonment  of  by  sale,  623. 
wife's  consent  essential  to  creation  of  lien  upon,  87. 

lOB,  lessee  of  the  right  to  cut  and  take  away,  907. 
Iksurancb,  accidental  death,  instances  of,  765. 

accident,  bodily  injuries  effected  through  external,  aooidental,  and  rlo* 

lent  means  may  include  hanging  one's  self  while  insane,  766. 
accident,  being  waylaid  and  killed  by  robbers  may  be  regarded  as  death 

by,  766. 
accident,  death  by  drowning,  when  regarded  as,  766. 
accident,  design  or  self-inflicted  injuries,  construction  of  these  terms,  766. 
accident,  death  occasioned  by  assured's  unintentional  aot  may  be  r** 

garded  as,  765. 
accident,  death  from  fright  may  be  regarded  as,  766. 
accident,  disease  produced  by  known  causes  is  not,  764. 
accident,  drowning  while  in  an  epileptic  fit,  766. 
accident,  falling  from  bridge  may  be,  765. 

accident,  injury  to  one's  self  by  jumping  and  running  U  not^  Tti^  766. 
accident,  hanging  one's  self  while  insane,  766. 

accident  insurance  policy  should  be  construed  in  favor  of  assured,  766. 
accident,  presumption  is  in  favor  of,  rather  than  of  suicide,  766. 
accident,  rupture  occasioned  by  violent  exercise  is  not,  764. 
accident,  stepping  off  railway  car  and  falling  from  a  bridge  may  be,  766. 
accident,  sunstroke  cannot  be  regarded  as,  764. 
accident,  taking  poison  by  mistake,  765. 
accident,  unconscious  act  while  asleep  exposing  one  to  danger  may  ba^ 

765. 
accident,  what  is,  within  meaning  of  the  law  of  insarance,  763-766. 
answers,  false,  written  by  agent  of  insurer,  913. 
arbitration,  agreement  to  submit  to,  when  void  and  when  valid,  922. 
construction  of  policy  must  bo  in  favor  of  assured,  689. 
external  violence  and  accidental  means,  what  injuries  are  regarded  as 

effected  by,  705. 
life,  death  by  one's  own  hand  does  not  include  death  from  over>draugbk 

of  wliidky  iauoceutly  taken,  885. 
Am.  St.  Rkp.,  Vol.  VIII.  —59 
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Ikivbakob,  life,  raioida  of  inrared,  presamption  is  against,  885. 
life,  snicide  of  assured  while  insane,  885. 
murder  must  be  regarded  as  accidental  injury  inflicted  by  parson  etlMV 

than  ofisured,  766. 
negligence  of  assured  is  not  defense  to  action  on  polioy  against  aoddml^ 

766. 
removal  of  property  insured,  689. 
voluntary  exposure  or  design,  what  regarded  M  within  meaning  of  poU«j 

of  insurance,  765. 

Judgment,  by  equally  divided  court,  290. 

estoppel  by,  elements  of,  229. 

estoppel  by,  extent  of,  229. 

estoppel  by,  instances  of,  229,  290. 

estoppel  by,  instances  where  it  does  not  exist,  230. 

final  cannot  be  entered  while  an  issue  remains  unsettled,  229. 

vacating,  general  power  of  courts  to  order,  independent  of  statatfl^  760k 
JuBT,  equity  causes  need  not  be  submitted  to  trial  by,  859. 

evidence,  jury  have  no  right  to  disregard,  813. 

interpleader  need  not  be  submitted  to  trial  by,  859. 

question  of  negligence,  when  must  be  decided  by,  813. 
JiTBT  Trial,  venue,  motion  to  change  because  accused  cannot  obtain  impwr 
tial  trial  in  the  county,  487. 

verdict  where  jury  agree  to  divide  an  aggregate  by  twelve,  149. 

Lboaoies,  abatement,  exception  to  rules  of,  725. 

abatement  of,  general  rules  applicable  to,  720-726. 

classification  of,  720. 

creditors'  claims  are  paramount  to,  722. 

demonstrative,  defined,  721. 

demonstrative,  when  preferred  to  general,  724. 

devise,  when  charged  with  payment  of,  723. 

for  which  valuable  consideration  was  paid,  do  not  abate,  726. 

general,  are  liable  to  obliteration  by  payment  of  debts,  724. 

general,  defined,  721. 

general,  in  favor  of  wife,  child,  or  other  near  relative,  724. 

general,  instances  of,  721. 

given  by  codicils  stand  on  the  same  footing  as  others,  726. 

in  lieu  of  dower  do  not  abate,  725. 

payment  of,  is  to  be  made  out  of  personalty,  722. 

real  estate,  intent  to  charge  with  payment  of,  from  what  infenred,  Tt^ 

723. 
residuary,  defined,  722. 
specific,  are  preferred  over  all  others,  724. 
specific,  construction  of  will  is  against,  721. 
specific,  defined,  720. ' 
specific,  do  not  abate  with  general,  724. 
specific,  instances  of,  720. 
specific,  when  abate,  724. 

to  creditors,  when  must  abate  with  others,  725. 
LiBBL,  general  publicity  of  like  charges,  when  may  be  shown  in  mitigatJen  el 

damages,  695. 

Maliciocs  Prosecution,  termination  of  proceedings,  what  snflfioient  to  ■«> 
tain.  608. 
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ILums  AK0  Sbbvant,  defects,  employee  ountimiliig  fai  aamU»  afkir  BotlM 

of,  610. 
•xoeptions  to  role  that  muter  i«  not  uurwvrable  to  mm  Mmat  for  th« 

negligence  of  another,  328. 
■afety  of  premises  and  materials,  when  Mrrant  li  not  aagUgvift  te  noil 

knowing  want  of,  640. 
tools,  dnty  of  master  in  respect  to,  828. 
MvKioiPAL  CoBPORATioirs,  acts  of  connoil  be7<md  limits  of  6bMirUt  ar*  toUL 

649. 
■tatate  of  limitations  in  favor  of,  206. 
streets,  assessment  for  improyement  of^  when  may  not  be  lmi»MSi1  on 

adjoining  land,  610. 
streets,  assessment  of  whole  oost  of  improrenisat  of  «a  lands  Iwsfltad, 

609. 
warrants,  statate  of  limitations  in  aotions  upon,  206. 

NxaoTiABLE  iNerrBTTHSNT,  promissory  note,  what  writings  amount  to  a,  816. 
Nbqliobmob,  contributory,  does  not  preclude  reooyery  wb«n  Ibe  act  of  de- 
fendant was  wanton,  willful,  or  reckless,  860. 

contribntory,  in  crossing  track  of  railway,  813. 

contributory,  instances  of,  860,  861. 

contributory,  of  a  third  person,  860. 

contributory,  slight,  does  not  preyent  reoorery,  860. 

contributory,  when  a  question  of  fact  for  the  jury,  818. 

is  rarely  a  question  of  law,  849. 
Nbw  Tbial,  discretion  of  trial  court  to  grant  on  tha  groaad  thai  tha  Twdial 

is  against  the  evidence,  697. 
NoN-BBSiDSNT,  garnishment  of  property  of,  332. 

OmoiAL  Bond,  sureties  of  officer  de  facto  are  not  aniwarafala  la aAeerib 
jure  for  fees  collected,  22. 

Payment,  application  of,  when  part  of  debt  is  seonrad  and  part  muweaiad, 
681. 

note  given  for  precedent  debt  is  not,  841. 
PfiSSUMFTiON  in  favor  of  regularity  of  proceedings  of  oonrts,  601. 
PuRCHAasB,  Bona  Fide,  grantee  in  consideration  of  precedent  debt,  841. 

quitclaim  deed,  grantee  in,  is  not,  841. 

Quo  Wabbanto,  to  declare  forfeiture  of  charter  of  corporation,  198. 

Railroad,  crossing  track  of,  precautions  which  must  be  obseryed,  818^  81^ 

861. 
freight  train,  passengers  on,  duty  to,  656. 
license  to  cross  tracks  of,  when  implied,  881. 
moving  train,  negligence  in  attempting  to  board,  768. 
passenger  buying  ticket  for  wrong  train  is  entitled  to  protection  against 

negligence,  501. 
passenger  injured  by  malicious  act  of  one  not  in  the  employ  of  the  com- 

pany,  501. 
ticket,  failure  to  give  opportunity  to  purchase,  rights  of  intending  paa- 

senger,  293. 
trespasser  on  track  of,  care  which  must  be  observed  towards,  881. 
RausiVEBS,  action  by,  out  of  state  where  appointed,  46-48. 

appointed  by  federal  court  of  one  circuit  cannot  sue  in  another,  47. 
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Rmuivjum  apfteinted  in  another  ataia,  aoUona  by  allowed  wliare  thaj  do  ast 

interfere  with  domestic  creditor*,  49. 
appointed  in  another  state,  aotioa  by  not  allowed  to  interfere  with  looal 

attachment  lawa,  60. 
appointed  in  another  state,  replevin  by  in  this  state,  49. 
appointed  in  another  state,  right  to  present  claim  in  bankraploj  in  thl% 

61. 
i^>potnted  in  another  state  under  insoranoe  lawa,  M. 
foreign,  permitting  to  sue  in  courts  in  this  state,  48. 
powers  of,  oat  of  state  where  appointed,  4ft. 

SOHOOLS,  Bible,  reading  of  in,  412. 

oommon,  Roman  Catholic  institntiona  whioh  are  xuek,  411. 

constitutional  provisions  against  sectarian,  411-414. 

sectarian,  taxes  cannot  be  levied  for  support  of,  412. 

sectarian,  what  are,  41 1-416. 
SontB  Facias  to  forfeit  charter  of  corporation,  198. 
Statuts  or  Limitations  in  favor  of  towns  and  cities,  206. 
Subscriptions  to  church,  when  not  recoverable  by  action  at  Iav,  771* 
Sunday,  necessity,  works  of,  which  are  lawful  upon,  449. 
SuKKTT,  forgery  of  name  of  prior  surety,  when  releases,  247. 

guarantees  genuineness  of  prior  signature,  246. 

T^^,  definitions  of,  606,  607. 

equality  and  uniformity  in  imposition  of,  when  exists,  610. 

imposition  on  insurance  company  of  one  per  cent  of  iti  pwiwtiim«  fg, 
607. 

improvements,  cost  of,  may  be  assessed  entirely  on  lands  benefited, 
609. 

is  an  enforced  proportional  imposition  or  harden  apoo  pwwi  «r  prop* 
erty,  607. 

is  not  a  debt,  607. 

is  not  founded  on  contract,  607. 

is  not  liable  to  set-off,  607. 

is  not  subject  of  attachment,  607. 

on  commercial  drummers,  512. 

on  foreign  corporations,  508,  609. 

on  gross  receipts  of  railroads,  express  r>nTnpAj^<f^  and  the  Uki^  iOt. 

on  legacies  and  inheritances,  608. 

on  law-suits,  509. 

on  offices,  posts  of  profit,  trades,  and  professions,  606. 

on  property  without  reference  to  its  value,  508. 

on  transmission  of  estates  by  devise  or  descent,  606. 

power  to  impose,  extent  of,  608. 

proper  subjects  of  taxation,  508. 

purpose  of,  must  be  public,  510. 

territorial  limits  of  power  to  levy,  611. 

to  pay  claims  not  strictly  legal,  511. 

void  for  want  of  equality  and  uniformity,  610. 
Trespass,  circumstances  accompanyiag,  evidence  of,  is  admissible,  8SA. 

going  on  premises  of  another  after  being  forbidden  to  enter,  836. 
Trusts,  formation  of,  as  causes  of  forfeiture  of  franchise  of  ooiporation,  IM^ 
193. 
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UsAOi  must  b«  uniform,  certain,  and  notorioxu,  776. 

UsuRT,  effect  of,  on  the  original  demand,  and  on  anbeeqnent  Meurltia^  221. 

Waivxb  of  forfeiture  of  franchise  of  corporation,  200,  201. 

Warrants  of  counties,  cities,  and  towns,  statute  of  limitatiaoa  agalnsl  ae- 

tions  on,  206. 
Watxrooxtbsb  without  defined  banks,  671. 
Wmnss,  husband  and  wife  cannot  testify  for  aaoh  «tliar,  notbwitlutaDd- 

ing  statute  remoring  disability  ot  witiMM  ob  the  groond  ol  intatM^ 

fiSS. 
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ABATEMENT. 

L  SuXHO  Pabtt  by  Wbono  Name  —  Plea  in  Abatement.  —  Where  real 
party  in  interest  is  soed  and  served  with  process  by  wrong  name,  the 
misnomer  must  be  pleaded  in  abatement;  otherwise  sach  party  will  b* 
oonclnded  by  the  judgment  or  decree  rendered,  the  same  as  if  he  were 
described  by  his  true  name.     Pennsylvania  Co.  v.  Sloan,  337. 

t,  BxvrvAii  OF  Action.  —  If  Party  to  Action  Dies,  and  Cause  of  Action 
SuBViVES,  Advibsb  Pabty  may  at  any  time  within  one  year  thereafter 
cause  the  action  to  be  continued  by  or  against  the  personal  representa* 
tire  of  Buch  deceased  party.    Mitchell  v.  Schoonover,  282. 

ACCESSARIES. 
See  Indictment,  2-4. 

ACCIDENT   mSURANOE. 
See  Insurance,  23-28. 

ACCOUNTS. 
See  Banks  and  Banking,  9-11;   Guardian  and  Ward,  1. 

ADVEPISE    POSSESSION. 

L  Confliotino  Deeds  —  Interlock.  —  Where  conflicting  grants  or  deeds 
cause  an  interlock,  and  the  elder  grantee  or  owner  is  in  actual  posses* 
lion  of  his  land  outside  the  interlock,  and  the  junior  grantee  or  adverse 
claimant  ia  in  actual  possession  of  a  part  of  the  interlock,  claiming  the 
whole  to  the  extent  of  his  boundary,  such  possession  of  the  former  out- 
side the  interlock  will  not  limit  the  possession  of  the  latter  to  his  inclos- 
ure,  but  he  will  be  held  to  be  in  adverse  possession  of  all  the  land  in  the 
interlock.     Heavner  v.  Morgan,  55. 

f.  Adverse  Possession,  so  as  to  set  the  statute  of  limitations  in  opera- 
tion, must  be  actual,  open,  and  continuous,  accompanied  by  an  intention, 
under  claim  of  title,  on  the  part  of  the  occupant  to  hold  the  laud  as 
owner.  Though  exclusive  and  hostile  to  the  real  owner  in  appearance^ 
it  cannot  be  efifectually  adverse,  unless  accompanied  by  the  intent  on 
the  part  of  the  occupant  to  make  it  so.  Naked  possession,  unaccom- 
panied with  any  claim  of  right,  does  not  constitute  a  bar,  but  inures  to 
the  benefit  of  the  real  owner.     Colvin  v.  Republican  B.  L.  Ata'n,  1 14. 

t.  Adverse  Possession  is  Established  oyer  Land  of  Another,  wherb 
the  Same  is  Inclosed  by  Mistake,  together  with  defendant's  own  land, 
to  a  surveyed  line,  and  is  occupied  by  him  as  owner  for  a  longer  period 
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than  the  statutory  limit,  by  actual  and  aninterrtipted  poaseasioii.  TV* 
V.  Pflug,  231. 

4.  Continuous  Advkrss  Possession  for  Many  Years  is  to  bb  Prbsuxkd 

as  a  fact  known  to  the  real  owner  of  the  land,  which  should  put  him 
upon  inquiry,  disclosing  tho  source  of  the  adverse  claim,  which  he  will 
also  bo  presumed  to  have  known.  And  if,  under  such  circumstances,  he 
remains  inactive  for  many  years,  to  the  prejudice  of  innocent  purchaseni, 
he  will  not  bo  entitled  to  relief  in  a  court  of  equity.  If  in  fact  there  wa« 
ignorance  of  the  adverse  possession,  not  only  should  that  be  made  to  ap< 
pear,  but  it  must  be  excused  before  the  plaintiff  would  b«  entitled  to 
relief.     Bauaman  v.  Kelley,  661. 

6.  Co-ten  ACT.  —  Where  occupant  of  land  under  tax  titles  beoomM  en- 
titled  to  a  part  of  the  land  by  a  conveyance  of  the  original  title  to 
raoh  part  by  an  heir,  a  presumption  arises  that  be  is  »  tenant 
in  common  with  the  other  owners  of  the  original  title,  and  that  he 
ceases  to  be  an  adverse  holder  thereafter;  but  such  presumption  may  be 
overcome  by  evidence  that  the  original  possession  was  continnal  with 
the  intention  to  exclude  the  other  owners  from  any  right  or .  interest  in 
the  land,  and  the  question  may  be  properly  submitted  to  the  jnry.  Cook 
T.  Cimton,  816. 

C   Must  be  Open.  —  All  adverse  possession  most  be  open,  notorious,  ooa< 
tinnous,   exclusive,   visible,  and   distinct,  as  well  as  adverse.     There 
must  be  an  actual  occupancy,  as  distingDished  from  a  oonstraettre  po*« 
session,  of  a  part  or  the  whole  of  the  property  claimed.    Id, 
See  Cloud  on  Title. 

ALIENS. 
See  Elections,  40l 

ALIMONY. 
See  DiYORCi,  2. 

ANIMALS. 

L  Animal  Esoafino  from  its  Owner  and  Wandebino  about  is  an 
estray,  within  the  meaning  of  the  Oregon  statute  upon  that  sub- 
ject. But  an  animal  turned  upon  a  range  by  its  owner,  and  permit- 
ted to  run  at  large,  is  not  an  estray,  although  its  owner  is  ignorant  of 
its  immediate  whereabouts,  so  long  as  it  does  not  wander  from  the  range 
and  become  lost.    Stewart  v.  Hunter,  267. 

2.  Taking  up  Estrat  Proper,  Pursuant  to  Law,  and  Causing  It  to  bb 
Sold  in  order  to  reimburse  the  party  for  the  reasonable  expenses  in- 
curred, is  not  depriving  the  owner  of  his  property  "without  due  pro- 
cess of  law,"  but  is  a  preservation  of  it  for  his  benefit.    Id. 

5.  EsTRATs. —  Fact  that  Animal  is  Branded  Furnishes  Evidbnob  of  it* 

ownership,  but  is  not  constructive  notice  that  it  belongs  to  the  partj 
branding  it,  although  the  brand  is  recorded.    Id. 

APPEAL  AND  ERROR. 
1.  Error  without  Prejudiob  will  not  work  a  reversal  of  the  jndgiuil 

Moran  v.  Clark,  66;  Village  qf  Ponea  v.  Craiu^ord,  144. 
t.  Where  It  is  Clear  that  the  Judgment  upon  the  conceded  fSfOts  is 

the  only  one  that  could  properly  be  rendered,  and  that  another  trial 
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would  therefore  necessarily  result  in  the  same  way,  an  error  cannot  be 
said  to  have  prejudiced  a  party.  Heckle  v.  Grewe,  332. 
8.  Error  cannot  bk  Assigned  by  Plaintiff  on  account  of  withdrawal  by 
the  defendant  of  special  questions  submitted  to  the  jury,  where  such 
withdrawal  could  work  no  prejudice  to  the  plaintiff.  Cook  v.  Clinton, 
81G. 

4.  Thk  Order  ADMirnNO  Evidence  is  Discretionary  with  the  court. 

Village  of  Poncav,  Crawford,  144. 

5.  Review  of  Questions  of  Fact.  —  Where  the  Issue  whether  Party 

WAS  Sued  by  Wrong  Name  is  Made  One  of  Fact  by  the  pleadings, 
and  as  such  is  submitted  to  the  jury  and  determined  by  the  judgment  of 
the  appellate  court,  it  will  not  be  reviewed  by  this  eourt.  Pennsylvania 
Co.  V.  Sloan,  337. 

6.  Controverted  Questions  of  Fact  will  not  be  Reviewed  where  sub- 

mitted to  jury  and  decided  below.  Nichols  v.  Sargent,  378;  Clacago  etc 
R'y  Co.  V.  West,  380. 

7.  Appeal  Lite  to  Supreme  Court  where  Validity  of  a  Statute  or 

Construction  of  thk  Constitution  is  Involved,  and  motion  to  dis- 
miss appeal  for  want  of  jurisdiction  will  be  overruled  where  such  ques* 
tion  of  prpper  construction  is  directly  raised  on  face  of  record.  County 
cifCooli  V.  Industrial  School,  386. 

8.  Appeal  by  One  Party  to  an  Action,   mtherb  the  Interests  of  All 

Parties  are  Inseparably  Connected,  removes  the  case  to  appellate 
court  for  all,  and  gives  that  court  jurisdiction  to  render  judgment  against 
all;  this  rule  applies  to  an  action  against  principal  debtor  and  his  sure- 
ties  on  their  joint  and  several  promissory  note.     Wilcox  v.  Rahen,  207. 

9.  Decree,  though  Erroneous,  will  not  be  Disturbed,  no  objection 

thereto  having  been  made  by  the  party  to  b«  affected.  Shirley  v.  Bureh, 
273. 

10.  Michigan  Statute,  Act  No.  101,  Laws  of  1886,  whereby  party  ag- 
grieved may  assign  errors  upon  the  charge  of  the  trial  court  without 
taking  exceptions  on  the  trial,  is  remedial,  and  was  intended  to  apply  to 
cases  then  pending  as  well  as  to  those  thereafter  to  be  commenced. 
fftfford  V.  Grand  Rapids  etc.  R.  R.  Co.,  859. 

ARSON. 

1.  A  Demolished  BuiLDiNa  xs  not  a  "House,"  bo  as  to  bp the  Subjectt 

of  Abson,  within  a  statute  which  defines  snch  "house "  as  "amy  build- 
ing or  structure  inclosed  with  walls,  and  covered."  Mulligan  v.  State,  435. 

2.  Burning  of  Premises  Leased  by  Accused  —  Indictment.  —  Where  ac- 

cused is  a  tenant,  entitled  to  occupancy  and  possession,  he  is  a  part 
owner,  and  occupies  such  a  relation  to  the  premises  as  requires  that  the 
indictment  should  allege  the  particular  facts  making  him  amenable  to 
prosecution  for  arson  in  case  such  house  has  been  burned  by  him:  Texas 
Penal  Code,  arts.  658-660.  Id. 
9.  Indictment  is  Sufficient  which  charges  in  first  oonnt  that  defendant 
bnmed  his  own  house,  the  said  house  being  at  the  time  insured;  and  in 
the  second  count  that  he  burned  his  own  house,  thereby  endangering 
the  safety  of  houses  belonging  to  other  persons.  It  is  unnecessary,  ia 
such  case,  to  allege  the  amount  of  the  insurance  upon  the  house,  the 
company  in  which  it  was  insured,  or  other  facts  in  relation  to  the  inanr- 
ance,  nor  who  owned  the  houses  which  were  endangered  by  the  burning 
of  defendant's  house.     Baker  v.  State,  427. 
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4.  The  Loci*?  in  Qt'o  or  a  House  Bcknkd  is  Sttfiohntlt  Alumid  wh«r* 

it  u  set  forth  as  "  a  certain  honse  then  and  there  owned  by  him  the  i^id  " 
defendant,  the  words  "  then  and  ther*  "  referring  to  a  time  and  ooontj 
pnTiooaly  stated.    Id, 

AS8AULT  AND  BATTERT. 
See  Trsspass,  1-7. 

ASSIGNMENT. 
8m  Baitks  ako  Baitkinq,  6,  7)  Judombit,  9. 

ATTACHMBNT. 

1.  Oaknishkbitt  or  Pbopbbtt  not  in  ths  Statx.  —  One  cannot  be  charged 

M  garnishee  in  respect  to  promissory  notes  or  other  eridenoes  of  indebt* 
•dnees  execated  by  third  parties  and  belonging  to  the  defendant  in  the 
attachment,  which  at  the  time  of  the  service  of  the  garnishee  process  and 
daring  the  pendency  of  the  suit  were  in  another  state.  Bowen  v.  PopCj 
330. 

2.  Sbbvicx  or  Noncx  ufom  thb  Garnishbb  Creatbs  a  Lien  on  the  good* 

of  the  debtor  in  his  hands,  and  such  goods  are  not  subject  to  levy  and 
sale  upon  process  thereafter  levied  daring  the  continuance  of  such  attach- 
ment lien.     NorthJUld  Knife  Co.  v.  Sliapldgh,  224. 

5.  Action  in  EJqitity  will  Lib  to  Determine  Priority  of  Liens  and  fob 

AN  Injunction  till  final  hearing,  where  there  has  been  service  of  notices 
upon  garnishee,  and  other  creditors,  who  have  obtained  jadgments  and 
levied  executions  upon  the  garnbbed  property,  threaten  to  sell  the  same 
under  execution.     Id. 

i.  Court  mat  Appoint  Receiver  to  Take  Charqb  of  Goods  whbbb  Gar- 
nishes Abandons  the  Property,  or  where  he  declines  to  retain  the 
same  in  his  hands.     Id. 

i.  Garnishment.  —  Issue  of  WRrr  of  Garnishment,  for  Purpose  of  At- 
tachinq  the  amount  due  on  a  policy  of  insurance,  is  not  premature 
because  at  the  time  of  its  issuance  no  proof  of  loss  had  been  made,  and 
by  the  terms  of  the  policy  proof  of  loss  was  required  before  the  com- 
pany could  be  held  liable  to  pay.  Writ  of  garnishment  is  not,  strictly 
speaking,  an  action  for  the  recovery  of  a  debt,  but  is  more  in  the  nature 
of  a  bill  of  discovery,  and  may  be  filed  in  anticipation  that  a  debt  or 
other  obligation  will  mature  at  some  future  time.  Phenkc  Int.  Co.  v. 
WilliM,  566. 

6.  When  Plaintiff  Contxsts  Answxb  of  Garnishee,  Spxoiftinq  in  what 

particulars  he  believes  it  untrue,  under  oath,  it  is  not  necessary  that  the 
allegations  upon  which  the  issue  is  made  up  should  be  sworn  to.     Id. 

7.  Upon  Givino  thb  Statutory  Bond  to  Release  Pboperty  from  At- 

tachment, the  attachment  is  dissolved,  and  the  action  proceeds  to  judg- 
ment in  personam.     Bunneman  v.  Wagner,  306. 

ft.  Death  of  a  Dbfendant  after  thb  Writ  hab  been  Lxvibd,  and  a  statu- 
tory bond  given  for  the  release  of  the  property,  does  not  discharge  the 
sureties  on  such  bond  from  liability.     Id. 

%.  Whether  thb  Instrument  Given  to  Procure  the  Release  of  an  At- 
taohmxnt  is  a  Bond  or  an  Undertaking  is  Immaterial.  —  An  ao- 
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Hon  brought  apon  the  former  inatrament  is  goremed  by  the  same 
prineiplea  as  if  brought  npon  the  latter.  Id. 
lOi  Iv  Creditor  Voluntarilt  C!onsknt8  to  Dissoltx  Attaohmbitt  levied 
npon  the  goods  of  hia  debtor,  and  relinquishes  his  lien  at  the  request  of 
anj  one,  the  promise  of  such  person  to  pay  the  debt  thus  secured  is  made 
upon  a  valid  consideration.  The  surrender  of  the  lien  being  a  detriment 
to  the  creditor  is  a  sufficient  consideration  for  the  promise,  but  to  en> 
force  such  promise  or  engagement,  it  is  indispensable  that  it  be  in  writ- 
ing.    Id. 

11.  Undertakino  in  Writino,  whereby  One  Proiobbs  and  Aoriss  to  pay 
the  amonmt  of  any  judgment  which  the  plaintiff  might  recover  against 
the  defendant  in  an  action,  is  founded  upon  a  valid  legal  consideration 
which  the  defendant  receives  by  the  surrender  of  the  property  attached 
in  the  action,  and  such  undertaking  is  good  as  a  common-law  obligation. 
Id. 

12.  Bonds  Intended  to  be  Given  in  Compliance  with  Statutes,  although 
not  so  given,  if  entered  into  voluntarily,  and  founded  upon  a  valid  consid- 
eration, and  not  in  violation  of  public  policy  or  contravening  any  stat- 
ute, will  be  enforced  by  common-law  remedies.     Id. 

15.  Bond  or  Undertaking  Given  to  Obtain  Release  of  property  seized 
upon  attachment  is  not  rendered  invalid  by  irregularities  in  making  such 
attachment.  The  undertaking  having  served  its  purpose  to  secure  the 
release  of  the  property  attached,  liability  thereon  will  not  be  defeated 
by  irregularities  in  making  the  attachment.    Id. 

14.  It  is  not  Essential  that  Complaint  Set  out  all  the  facts  which  au- 
thorize the  issuing  of  an  attachment.     Id. 

16.  Levy  of  Attachment  is  not  Dissolved  by  the  death  of  the  defend- 
ant, unless  some  statute  expressly  so  declares.  Mitchell  v.  Sehoonover, 
282. 

16.  If  an  Indebtedness  is  Disclosed  by  the  garnishee,  but  he  also  discloses 
the  fact  of  a  claim  thereto  by  a  third  person  as  assignee,  it  is  error  for 
the  court  to  order  judgment  against  the  garnishee  until  the  claimant 
is  duly  cited  and  made  a  party;  and  unless  this  be  done,  the  rights  of 
such  claimant  cannot  be  barred  or  affected  by  the  judgment.  Levy  v. 
Miller,  691. 

17.  Jurisdiction.  —  Order  Made  by  Court  Directing  that  Alleged 
Claimants  of  a  debt  garnished  "be  made  parties,  and  that  notice  be 
served  on  them,"  but  not  prescribing  how  the  notice  should  be  served, 
ia  to  be  construed  as  meaning  personal  service  within  the  state,  and 
no  other  service  is  sufficient  to  confer  jurisdiction  over  the  absent  and 
non-resident  claimants.      Id. 

18.  Sheriff  is  Protected  in  Making  Levy  under  a  writ  of  attachment  valid 
and  regular,  and  it  is  his  duty  to  make  the  levy,  however  full  his  knowl- 
edge may  be  of  the  insufficiency  of  the  cause  of  action  on  which  the  writ 
issued,  or  of  the  wrongful  and  malicious  intent  of  the  party  in  suing 
out  the  writ.     Bice  v.  Miller,  630. 

19.  Defendant  in  Attachment  Wrongfully  Sued  out,  though  there  was 
No  Actual  Seizure  of  his  property,  if  the  levy  was  such  as  to  place  it 
in  the  custody  of  the  law,  is  entitled  to  recover  such  actual  damages  as 
result  to  him  from  being  virtually  dispossessed  of  his  property  during  the 
time  the  levy  was  continued  in  force,  and  if  there  was  malice  in  issuing 
the  process,  he  is  entitled  to  recover  exemplary  damages.    Id. 

See  Banks   and  Banking. 
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AUCTION. 
Prescription  of  Fivk  Years  Cures  All  Informalities  in  Ppbho  Salb 
made  at  pnblic  auction,  and  this  bar  is  perfect  and  complete  in  reapect 
to  minors,  married  women,  or  interdicted  persons.     Linman  v.  Rigijina, 
549. 

BANKS  AND  BANKING. 

1.  It  is  No  Part  of  Business  ot  Bank  to  Loan  Monkt  for  the  pnblic 

or  for  individuals,  and  in  the  absence  of  proof  that  a  bank  was  engaged 
in  such  business,  it  must  be  presumed  that  its  teller,  in  making  a  loan  of 
a  customer's  money,  was  acting  outside  of  the  scope  of  his  authority  as 
agent  of  the  bank,  and  no  liability  attaches  to  the  bank  for  the  acts  of 
its  teller  in  making  the  loan.       CUj/  National  Bank  v.  Martin,  632. 

2.  Bank  is  Bound  bt  Act  of  its  Tbller  in  CoLLEcnNO  a  note  delivered 

to  him  as  agent  of  the  bank  for  collection,  it  being  shown  that  he  hful  on 
other  occasions  made  collections  for  the  bank,  and  the  collection  being 
made  within  the  apparent  scope  of  his  authority.     Id. 

5.  KNOWUCDOB  of  BaNK-TBLLBR  ReLATIVB  to  THB   COLLBOnON  OF  MONBT 

and  the  ownership  of  notes  left  with  him  for  collection  mnst  be  imputed 
to  the  bank,  and  notice  to  him  is  notice  to  the  bank.     Id. 
4.  Bank  having  Hbld  out  its  Officer  to  the  World  ab  Worthy  of  con- 
fidence, it  will  not  be  permitted  to  profit  by  the  frauds  he  may  be  thus 
enabled  to  perpetrate  in  the  apparent  scope  of  his  employment.     Id. 

6.  Minnesota  Act  of  1881,  profaimting  any  banking  corporation  created  un- 

der the  laws  of  that  state  from  making  loans  or  discounts  on  the  security 
of  the  shares  of  its  own  capital  stock,  is  effectual  to  prevent  such  cor- 
poration  from  having  a  lien  upon  the  stock,  as  security  for  such  a  loan 
or  discount  made  subsequent  to  that  enactment,  notwithstanding  a  by- 
law of  the  corporation  adopted  prior  to  that  statute  had  provided  for 
such  a  lien.  Nicollet  NaL  Bank  v.  City  Bank,  643. 
4.  Although  Sharbs  of  Stock  in  Banking  Corporation  abb  bt  SrATim 
Made  Transfbbablb  only  on  the  books  of  the  bank,  yet  as  between  the 
immediate  parties  an  assignment  without  such  transfer  is  effectual,  and 
will  be  recognized  and  enforced,  at  least  in  equity,  as  against  all  partiea 
not  showing  a  superior  right.     Id. 

7.  Assignment  bt  Stockholder  of  Shares  of  Bank  Stock,  made  for  the 

purpose  of  collateral  security,  and  although  made  without  a  transfer  on 
the  books  of  the  bank,  as  required,  is  effectual  as  against  the  bank, 
asserting  a  lien  for  a  debt  of  the  stockholder,  contrary  to  the  provisions 
of  statute;  and  the  refusal  of  the  bank,  becatise  of  such  asserted  lien, 
to  make  the  proper  transfer  on  its  books,  subjects  it  to  liability  to  the 
assignee  in  an  action  for  damages  as  for  the  conversion  of  the  stock.    Id. 

6.  Attachment  of  Shares  of  Bank  Stock  bt  Bank,  after  notice  of  an 
assignment  of  the  shares,  made  without  a  transfer  on  the  books  of  the 
bank,  is  ineffectual  to  defeat  the  prior  right  of  the  assignee.     Id. 

9.  Accounts  between  Banes,  Lien  for  Balance  Due  on.  — Where  ther* 
have  been  for  several  years  mutual  and  extensive  dealings  between  two 
banks,  and  an  account-current  kept  between  them,  in  which  they 
mutually  credited  each  other  with  the  proceeds  of  all  paper  remitted 
for  collection  when  received,  and  charged  all  costs,  and  accounts  were 
regularly  transmitted  from  one  to  the  other,  and  settled  upon  these 
principles,  and  upon  the  face  of  the  paper  transmitted  it  always  ap- 
peared to  be  the  property  of  the  respective  banks,  and  to  be  remitted 
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liy  each  of  them  apon  its  own  account,  there  is  a  lien  for  a  genera) 
balance  upon  the  paper  thus  transmitted,  no  matter  who  may  be  its  real 
owner.  Carroll  v.  Exchange  Bank,  101. 
fOl  Baitkbr's  Lien.  —  If  a  receiving  and  collecting  bank,  at  the  time  of 
mutual  dealings  with  the  bank  sending  paper,  has  notice  that  such 
bank  has  no  interest  in  the  paper  transmitted,  and  that  it  transmits  such 
paper  merely  as  agent,  then  the  collecting  bank  is  not  entitled  to  retain 
against  the  bank  transmitting  the  paper  for  the  general  balance  of  the 
account  with  such  bank.     Id. 

11.  Bankjir's  Lien.  —  If  a  collecting  bank  has  no  notice  that  the  bank 
■ending  the  remittance  was  merely  an  agent,  but  regarded  and  treated 
it  as  the  owner  of  the  paper  transmitted,  yet  the  collecting  bank  is  not 
entitled,  as  against  the  real  owner,  to  a  lien  for  general  balance  of 
account,  unless  credit  was  given  to  the  bank  sending  the  paper,  or 
balances  suffered  to  remain  in  its  hands,  to  be  met  by  the  negotiable 
paper  transmitted,  or  expected  to  be  transmitted,  in  the  usual  course  of 
dealings  between  the  two  banks.     Id. 

12.  Banker's  Lien.  —  If,  in  mutual  dealings  between  banks,  the  collecting 
bank  regarded  and  treated  the  bank  transmitting  negotiable  paper  as 
the  owner  of  such  paper  transmitted  for  collection,  and  had  no  notice 
to  the  contrary,  and  upon  the  credit  of  such  transmittance,  made  or  an- 
tioipated  in  the  usual  course  of  dealing  between  them,  balances  were 
from  time  to  time  suffered  to  remain  in  the  hands  of  the  bank  making 
the  remittance,  to  be  met  by  the  proceeds  of  such  negotiable  paper, 
then  the  collecting  bank  is  entitled  to  a  lien  against  the  real  owner  of 
Buoh  paper,  for  the  balance  of  account  due  from  the  bank  transmitting 
Buoh  paper.     Id. 

18.  Thk  Directors  of  a  Bane  are  Personally  Liable,  at  the  suit  of  a 
dei^ositor,  for  damages  sustained  by  reason  of  the  insolvency  of  the  cor- 
peration,  when  the  depositor  is  induced  to  place  money  in  the  bank 
Bcdely  by  false  representations  of  solvency  made  to  the  general  public  by 
the  directors,  who  ought  to  have  known,  and,  by  the  use  of  onlinary 
oare,  such  as  it  was  their  duty  to  have  exercised,  might  have  known, 
that  such  representations  were  false,  and  they  are  so  liable  whether  such 
representations  were  made  with  the  intent  to  defraud  or  not.  Seule  v. 
Baker,  692. 

BONA  FIDE  PURCHASER. 

Bee  Cloud  on  Tttlb,  4;  Exeoutions,  14;   Executors  and  Administka- 
TOBS,  6;  Judicial  Sale,  2;  MoRTaAOES,  2;  Vendor  and  Vendee,  3. 

BOND. 
See  Attachment,  7-13. 

BURDEN  OF    PROOF. 
See  Evidence,  6. 

CARRIERS. 
1,  Sleeping-car  Company  is  not  Liable  as  Common  Carrier  foe  In- 
jury to  Stranger,  who,  upon  entering  one  of  its  cars  to  ask  the  privi- 
lege of  washing  his  hands,  is  wantonly  and  without  provocation  assaulted 
and  beaten  by  the  porter  of  the  cur.  Tiiere  is,  in  such  case,  no  contrac- 
tual relation  between  the  stranger  and  the  company,  and  its  responsibility, 
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if  It  cxiiti,  most  be  found  in  the  geaenl  piineiplee  of  the  law  of  inut«r 
•nd  eeiTaiit  m  applicable  to  all  maitera  cimilarly  ritoated.  WilUanu  r. 
Palace  Car  Co.,  612. 

5.  PoBTKB  OT  Slbspino-oab  HAS  No  Adthoritt  TO  EiooBoi  Rcucs  and  reg- 

nlations  of  the  company,  or  to  forcibly  prevent  any  person  from  entering 
tho  car,  or  to  expel  him  therefrom  after  he  has  entered,  and  if  he  wan- 
tonly assaults  and  beats  one  who  enters  the  car  for  a  lawful  purpose,  his 
act  is  outaide  of  the  fuuctions  in  which  he  is  employed,  and  the  com- 
pany will  not  be  liable  therefor,  unless  it  had  expressly  or  impliedly 
authorized  tho  act,  or  been  guilty  of  knowingly  employing  a  dangerous 
servant.     Id. 

8.  Sleepino-oar  Compant  is  not  Nbqliobkt  is  EicPLOTmo  Portkb  who, 
for  three  years  in  its  service,  had  borne  a  good  character  for  sobriety, 
amiability,  and  politeness.     Id. 

A.  Agent's  Statement.  —  Pckchaseb  in  Good  Faith  o»  Railway  Pas- 
senger-ticket HAS  Right  to  Relt  upon  the  statement  of  the  com- 
pany's accent  who  sold  him  the  ticket  that  it  was  good,  and  entitled 
him  to  a  ride  between  two  stations  named,  the  ticket  being  a  genuine 
one  issued  by  the  company,  which  the  agent  had  a  right  to  sell  to  pas- 
sengers. The  ticket  constitutes  the  evidence  agreed  upon  by  the  par- 
ties, by  which  the  company  should  thereafter  recognize  the  rights  of  the 
purchaser  in  his  contract,  and  is  conclusive  upon  the  subject.  Hufford 
v.  Orand  Rapida  and  Indiana  R.  R.  Co.,  869. 

6.  Prbsuhftion    of   Law   is,    that   Person    Riding   on    C!oNBTRucnoN 

Train,  bt  Permission  of  an  employee  of  a  railway  company,  is  not  law- 
fully thereon;  but  this  presumption  may  be  overcome  by  special  circum- 
stances, as  where,  for  instance,  the  company  is  in  the  habit  of  allowing 
its  employees  to  ride  on  such  trains  to  and  from  their  work  or  their 
homes.  Roacnhaum  v.  St.  Paul  and  DuUtth  R.  R.  Co.,  663. 
C.  Person  Riding  on  CoNsxRUcnoN  Train  is  Deemed  to  Consent  to  and 
to  accept  all  the  usual  incidents  to  such  a  train  running  over  a  side- 
track constructed  in  tho  usual  way.  But  if,  through  failure  of  the  com- 
pany to  spike  the  rails,  or  neglect  to  keep  the  track  in  suitable  repair  for 
the  temporary  purposes  for  which  it  was  constructed  and  used,  an  injury 
occurs  to  one  lawfully  on  the  train,  without  fault  on  his  part,  he  may 
recover.     Id. 

See  Railroad  Companies. 

CERTIORARI. 
To  Invoke  Jurisdiotion  of  Supreme  Court  under  Certiorari  and 
PROHismoN,  Relator  must  Establish  one  of  three  things:  1.  That 
the  proceedings  are  infected  with  some  fatal  irregularity  rendering  them 
absolutely  void;  or  2.  That  the  jurisdiction  of  the  cause  did  not  belong 
to  the  court  which  assumed  it,  but  to  a  different  court;  or  3.  That  the 
cause  is  of  a  nature  jurisdiction  of  which  is  denied  to  any  court,  because 
not  within  the  limits  of  judicial  power.  State  ex  reL  Paiton  v.  Hotuton, 
632. 

CHARACTER. 
See  Criminal  Law,  6. 

CHATTEL   MORTGAGE. 
See   Mortgages,  1. 
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CLOUD  ON  TITLE. 

1.  Action  to  Remove  will  lie  by  one  out  of  possession  against  one  in  the 

actual  possession  of  the  land.     Bausman  v,  KelUy,  661, 

2.  Action  to  Remove  is  not  within  the  general  statute  of  limitations,  and 

barred  by  the  lapse  of  six  years,  as  being  an  action  for  relief  on  the 
ground  of  fraud.     Id. 

3.  Court  will  not,  in  Action  to  Remove,  Grant  equitable  relief  without 

regarding  the  equitable  claims  of  the  defendant,  although  the  legal  title  is 
in  the  plaintifiF.  The  latter  cannot  invoke  equitable  relief  and  at  the 
same  time  insist  that  the  court  shall  not  regard  any  fact  in  the  conduct 
or  relations  of  the  parties  which  may  show  his  suit  to  be  inequitable  and 
against  conscience.     Id. 

4.  If  It  is  Shown  that  Defendant,  in  Action  to  Remove,  Purchased 

the  land  in  good  faith,  for  value,  under  color  of  title,  and  without  notice, 
and  that  he,  with  his  grantors,  had  been  in  possession  adverse  to  the 
real  owner  for  a  period  of  many  years,  he  is  entitled  to  the  equitable 
protection  of  the  court,  unless  the  plaintiff,  who  had  the  legal  title,  was 
also  without  fault.  Id. 
6.  Grantee  in  Deed  of  Land  Abutting  on  Navioablb  Stream  mat 
Maintain  Action  to  remove  the  cloud  upon  his  riparian  rights,  created 
by  a  prior  deed  to  another  grantee  from  the  same  grantor,  purporting  to 
convey  the  soil  under  the  water  and  beyond  low-water  mark.  Lah$ 
Superior  Land  Co.  v.  Emerson,  079. 

See  Adveuse  Possession. 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife,  1. 

CONCEALED  WEAPONS. 
See  Criminal  Law,  4. 

CONCLUSIVENESS. 
See  Judgment,  11-13. 

CONFLICT  OP  LAWS. 
AcnoN  TO  Compel  Retukn  of  Property  to  State  — Power  of  Receiver. 
—  Equity  will  not  compel  an  insolvent  defendant,  in  an  action  of  detinue 
instituted  in  West  Virginia,  to  return  to  that  state,  nor  will  it  appoint 
a  receiver  to  bring  back  the  property  in  dispute  to  answer  the  judgment 
in  detinue,  where  the  defendant  had,  before  the  commencement  of  the 
latter  action,  sold  or  pledged  such  property  in  good  faith  to  a  resident 
of  another  state,  and  placed  him  in  possession  thereof,  which  he  has 
since  retained,  though  such  property  was  forwarded  to  him  to  pre- 
vent its  recovery  in  an  action  of  detinue  which  might  be  brought  in 
West  Virginia,  where  the  parties  resided.     Straughan  v.  Halltoood,  29. 

CONSPIRACY. 

1.  Common  Design. —  "All  Persons  are  Princtpalb  Who  are  Quimt 

OF    Acting    Together   in  the  commission  of  an  offense,"  under   the 

Texas  Penal  Code,  article  74;  actual  presence  is  not  necessary  if  at  the 

time  of  commission  the  absent  party  is  doing  his  part  in  connection  with 
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a  fnrtheranoe  of  the  common  design;  and  all  persons  are  principals  who 
procure  aid,  arms,  or  means  of  any  kind  to  assist  in  committing  the 
offense,  while  others  are  executing  the  unlawful  act,  or  who  endeavor  to 
secure  the  safety  or  concealment  of  the  offenders  at  the  time  of  the  com* 
mission  of  the  offense:  Texas  Penal  Code,  art.  76.  PhiUipa  v.  State,  471. 
S.  Each  Party  is  Criminally  Responsible  for  Acts  op  his  Associates 
Committed  in  F(7rthkrancb  op  the  CosfMON  Desiox  when  such  parties 
combine  together  to  commit  any  unlawful  act.     Id. 

CONSTITUTIONAL  LAW. 

1.    LSQISLATCaB    MAY     PrOTIDS    FOR     THE   PAYMENT    FOR     MaTE&IALS   FcR- 
NISUED   AND   SeBVICKS   RENDERED  FOR  THE   BENEriT  OP  THE   StATK,  and 

at  the  instance  of  its  officials,  though  they  were  not  at  the  time  acting 
within  the  limits  of  their  authority,  notwithstanding  the  provisions 
of  section  19,  article  3,  of  the  constitution  of  New  York,  declaring  that 
"  the  legislature  shall  neither  audit  or  allow  any  private  claim  or  ac- 
count against  the  state,  but  may  appropriate  money  to  pay  such  claims 
as  shall  have  been  audited  and  allowed  according  to  law. "  O'Hara  v. 
8laU  of  New  York,  726. 

S.   LXOISLATURE     MAY     A0THOBIZE    THE      PAYMENT     OP    A     CLAIM     AGAINST 

THE  State  notwithstandinq  the  Lapse  op  Time,  if  at  the  time 
when  the  claim  was  incurred  the  claimant  could  not  have  main- 
tained  any  action  against  the  state  thereon,  and  this  is  true  not- 
withstanding the  provision  of  article  7,  section  14,  of  the  constitution  of 
New  York,  declaring  that  "  neither  the  legislature,  canal  board,  canal 
appraisers,  nor  any  person  or  persons  acting  in  behalf  of  the  state,  shall 
audit,  allow,  or  pay  any  claim  which,  as  between  citizens  of  the  state, 
would  be  barred  by  lapse  of  time."  As  the  claim  was  not,  until  the 
passage  of  the  statute  authorizing  suit  to  be  brought  thereon,  a  claim 
such  as  between  citizens  of  the  state  would  be  barred  by  lapse  of  time, 
it  does  not  come  witliin  this  provision  of  the  constitution.  A  statute  of 
limitation  can  never  commence  to  run  until  a  cause  of  action  has  accrued, 
although  there  may  before  that  time  be  an  imperfect  obligation  existing 
in  favor  of  the  plaintiff.  Id. 
IL  CoNBnruTioNAL  Provision  that  Pabty  Accused  shall  have  Right  to 
BE  CoNFKONTED  witli  the  witncsscs  against  him  does  not  apply  to  the 
proof  of  facts  in  their  nature  essentially  and  purely  documentary,  and 
which  can  only  be  proved  by  the  original,  or  by  a  copy  officially  certi- 
fied.    People  V.  Dow,  873. 

See  Homestead,  I;  Schools,  1,  2,  5. 

CONTRACTS. 

1.  CoNSTBUonoN.  —  Where  a  contract  is  to  be  construed  by  its  terms  alone, 

it  is  the  duty  of  the  court  to  interpret  it;  but  where  its  meaning  is 
obscure,  and  its  construction  depends  upon  other  and  extrinsic  facts  in 
oonnection  with  what  is  written,  the  question  of  interpretation  should 
be  submitted  to  the  jury,  under  proper  instructions.  Coquillard  v. 
Hovey,  134. 

2.  In  Interfbktino  Words  in  a  Contbact  of  which  there  is  an   uncer- 

tainty, whether  they  were  used  in  an  enlarged  or  restricted  sense,  that 
construction  should  be  adopted  which  is  most  beneficial  to  the  covenan- 
tee.    Paul  v.  Travelers'  Ins.  Co.,  758. 
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S.  A  Drunkard  is  not  an  Incompetent,  Like  an  Idiot,  or  one  generally 
insane.  Hia  incompetency  can  only  be  established  by  showing  that  at  the 
time  of  the  act  in  question,  his  understanding  was  clouded,  or  his  reason 
dethroned  by  actual  intoxication.      Wright  v.  Fislier,  886. 

CONTRIBUTORY  NEGUGENCE. 
See  Negligence,  16,  17,  20,  21. 

CORPORATIONS. 

1.  DlRBCTORS  OF  CORPORATION  ARE  TRUSTEES  for  the  Corporation,  and  within 

the  rule  that  one  holding  a  fiduciary  relation  to  trust  property  cannot, 
either  directly  or  indirectly,  become  the  purchaser  of  such  property,  or 
transfer  it  to  his  own  use,  or  for  his  own  benefit,  and  if  he  does,  the  sale 
or  transfer  is  voidable,  and  will  be  set  aside  at  the  mere  pleasure  of 
the  beneficiaries,  though  such  fiduciary  may  have  paid  full  price  and 
gained  no  advantage.     Sweeney  v.  Grape  Sugar  Company,  88. 

2.  Corporate  Stock.  —  Dividends  Belong  to  the  Owner  of  the  Stock  at 

THE  Time  ThSy  are  Declared,  although  they  are  made  payable  at  a 
future  date.  This  rule  cannot  be  displaced  or  overcome  by  evidence 
showing  a  u^age  of  the  stock  exchange  to  the  contrary.  Hopper  v.  Sage, 
771. 

See  Fraudulent  Conveyances,  1-3;  Quo  Warranto. 

COSTS. 

1.  A  Nation  or  State  is  a  Body  Politic,  Constitutino  a  legal  entity, 

and  capable  of  acquiring  and  enjoying  property,  and  protecting  itself 
from  injury  thereto  in  the  courts  of  foreign  countries.  Republic  qf  Hon' 
duras  v.  Soto,  744. 

2.  Security  for  Costs  may  be  Exacted  from  a  Foreign  Independent 

Government  suing  in  the  courts  of  this  state.  Such  government  is  a 
person  within  the  meaning  of  the  statute  authorizing  the  court  to  require 
security  for  costs,  when  the  plaintiff  is  a  person  residing  without  the 
state.  Id. 
8.  Further  Security  cannot  be  Exacted  under  section  3272  of  the  code 
of  New  York,  when  a  deposit  of  money  has  already  been  made  in  lieu 
of  an  undertaking  as  security  for  costs.     Id. 

CRIMINAL  LAW. 

1.  On  Separate  Trial  of  One  of  Two  Respondents  Jointly  Informed 

AGAINST  for  burglary,  the  testimony  of  a  witness  to  a  conversation  had 
with  the  respondent  not  on  trial,  soon  after  the  burgliiry,  in  the  pres- 
ence and  hearing  of  his  co-respondent,  during  which  both  the  respond- 
ents gave  the  witness  money  with  which  to  buy  railway  tickets  to 
Rochester,  New  York,  and  in  which  the  respondent  not  on  trial  said  he 
did  not  wish  to  buy  the  tickets  for  fear  of  arrest  as  a  suspicious  char- 
acter, is  competent  and  admissible,  the  respondent  on  trial  being 
equally  interested  with  the  other  in  the  purchase  and  use  of  the  tickets. 
People  V.  Dow,  873. 

2.  Prlony. —  Borden  of  Proof  never  Shifts  fhom  the  State  to  Defend- 

ant, but  is  upon  state  throughout.     Phillips  v.  State,  471. 

3.  Voluntary  Statements  are  Inadmissible  as  Inculpatory  Evidence 

AGAINST  Accused  when  Made  by  Him  under  Arrest,  without  being 
Am.  St.  Bkp.,  Vol.  VIII.  —60 
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First  Cautionbd  that  any  statoment  he  made  might  be  used  in  eridenM 
against  him.  The  fact  that  a  few  hours  prior  to  making  such  statements 
the  magistrate  before  whom  the  charge  was  being  investigated  cautioned 
him  that  a  voluntary  statement,  if  made,  might  be  used  in  evidence 
against  him,  does  not  dispense  with  a  caution  with  respect  to  statement* 
subsequently  made  on  another  occasion  to  another  party,  and  under  en- 
tirely different  circumstances.     Baker  v.  State,  427. 

4.  State  Statute  Prohibiting  Careyino  of  Pistol  is  not  Applicable  to 
United  States  Soldier  engaged  in  the  actual  discharge  of  his  duties 
as  such;  otherwise  ho  is  amenable  to  the  law  to  the  same  extent  and 
under  the  same  rules  as  any  other  individual.     Lann  v.  State,  445. 

I.  Evidence  of  General  Cuabacter  of  Accused  is  Admissible  in  his 
Behalf,  where  Criminal  Intent  is  Necessary  to  constitute  offense, 
and  this  rule  applies  to  an  offense  of  unlawfully  carrying  a  pistol.    Id. 

f.  House  is  not  Disorderly  within  Inhibition  of  Statute  beoausb 
Prostitutes  and  Vaoabonds  RtaoRT  there  to  Buy  and  Drink 
Beer,  it  appearing  that  accused  was  engaged  in  carrying  on  a  legitimate 
business.     JIarmei  v.  Staie,   470. 

7.  Sunday.  — Labor  in  Operating  Ice  Factory  may  Become  a  "Work 

OF  Necessity,"  within  exception  in  a  statute  which  otherwise  prohibits 
laboring  on  Sunday.     Ilennerador/v.  State,  448. 

8.  Object    of   Assignments    of  Error  ls  to    Point  out    Speciticallt 

what  is  relied  upon  as  error,  and  this  is  accomplished  by  an  assignment 
which,  in  terms,  assigns  error  upon  the  refusal  to  give  each  and  every 
one  of  defendant's  requests  to  charge.     People  v.  De  Fore,  863. 

9.  Assignment    op    Error    Which    is    Too    General    cannot    be    con* 

sidered.     Id. 

10.  Where  Testimony  in  Criminal  Prosecution  for  Seduction  Snovm 
No  Other  Inducement  or  motive  than  a  promise  of  marriage,  except 
it  might  be  the  mutual  desire  of  the  parties,  to  which  the  court  called 
the  jury's  attention,  charging  that  if  such  was  the  motive  the  respondent 
was  not  guilty,  a  request  to  instruct  the  jury  that,  if  they  find  from  the 
evidence  that  there  was  any  other  inducement  or  motive  which  led  the 
prosecutrix  to  submit  herself  to  the  respondent  except  the  promise  of 
marriage,  they  should  find  him  not  guilty,  is  properly  refused.    Id. 

tl.  Offense  of  Seduction  Created  and  Punishable  by  Michioah 
Statute  is  Committed  if  the  man  has  carnal  intercourse  to  which  the 
woman  assented,  if  such  assent  was  obtained  by  a  promise  of  marriage 
made  by  the  man  at  the  time,  and  to  which  without  such  promise  she 
would  not  have  yielded.    Id. 

12.  Act  of  Intercourse  Induced  Simply  by  Mutual  Desire  of  the  par* 
ties  to  gratify  a  lustful  passion  does  not  constitute  the  crime  of  se- 
duction.    Id. 

13.  Crime  of  Rape  is  not  Embraced  in  That  of  Seduction,  and  it  would 
be  improper,  in  a  trial  for  seduction,  to  instruct  the  jury  upon  the  law 
relative  to  the  former  crime.  But  the  judge  should  instruct  the  jury, 
in  a  trial  for  seduction,  that  if  the  prosecutrix  did  not  assent  to  the 
act  of  intercourse,  the  offense  was  not  committed.     Id. 

IL  In  Criminal  Prosecution  for  Seduction,  Weight  of  Evidence  and 
Credit  to  be  Given  to  testimony  of  the  prosecutrix  are  questions  ex- 
clusively for  the  jury,  and  it  is  error  for  the  court  to  charge  that  they 
should  consider  any  facts  testified  to  by  her  as  established  simply  be- 
cause she  had  testified  to  them,  and  had  not  been  contradicted.     Id. 
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IB.  It  is  Duty  of  Trial  Judge  in  Cbiminal  Cask  to  LrwRrtrr  Jvrcr  ih 
RsTSRENCE  to  the  presumptions  of  law  applicable  to  the  caae  before 
them,  distinguishing  those  which  are  conclusive  from  those  which  are 
disputable.      Id. 

16.  Presumption  of  Innocence  is  Present  in  Evert  Criminal  Case,  and 
the  jury  should  be  instructed  to  that  efifect,  and  that  such  presumption 
stands  good  until  overcome  by  evidence  which  convinces  them  beyond  • 
reasonable  doubt  that  the  respondent  is  guilty.     Id. 
See  Arson;  Mahcino. 

CROPS. 
See  DAMAGia,  6. 

DAMAGES. 

1.  In  Action  on  Bond  Given  as  Guaranty  fob  Payment  of  Com- 
mercial Paper  sold  to  plaintiff,  where  such  bond  limits  the  time 
within  which  the  notes  and  securities  mentioned  therein  should  be  paid, 
and  contains  a  further  limitation  that  the  amount  of  loss  or  default 
to  be  chargeable  to  the  sureties  the  damages  should  not  exceed  five 
thousand  dollars,  is  the  aggregate  amount  or  face  value  of  the  negotiable 
securities  delivered  to  and  received  by  the  plaintiff  in  good  faith  within 
the  time  limited  by  the  terms  and  conditions  of  said  bond,  and  remaining 
unpaid  at  the  time  of  the  commencement  of  the  suit,  not  exceeding  in 
the  aggregate  the  sum  of  five  thousand  dollars,  with  interest.  Lombard 
T.  Mayherry,  234. 

t.  Attorney's  Fees  as  Element  of  Damages.  —  In  Nebraska,  vindictive  or 
exemplary  damages  are  not  allowed.  Therefore,  attorneys'  fees  as  an 
element  of  damages  in  an  action  in  tort  cannot  be  recovered.  FTinifcrv. 
Boeder,  165. 

t.  In  Action  for  Personal  Injuries  to  Minor,  Brought  fob  Hig 
Benefit  by  a  next  friend,  the  damages  which  diminish  his  capacity 
to  earn  a  living  must  be  limited  to  the  period  after  his  majority,  for  un- 
til that  period  is  reached  he  is  not  entitled  to  the  proceeds  of  his  own 
labor.  But  if  there  is  no  complaint  that  the  verdict  of  the  jury  in  favor 
of  the  plaintiff  was  excessive,  the  judgment  will  not  be  reversed  because 
of  the  failure  of  the  court  in  its  charge  to  thus  limit  the  liability  of  the 
defendant.     Hotiston  and  Texas  Central  R'y  Co.  v.  Boozer,  616.   . 

4.  Measure  of  in  Action  for  Conversion  of  Promissory  Note,  in  the 

absence  of  other  evidence,  is  the  face  of  the  note  with  interest.  Heraey 
V.  Walsh,  689. 

5.  If   Surface   Water    is   Wrongfully  Turned    upon    the    Land  of 

Another,  as  the  result  of  the  joint  acts  of  several  parties,  each  may  be 
sued  for  the  entire  damagej  but  if  the  damage  caused  is  the  combined 
result  of  the  acts  of  several,  acting  independently,  each  is  liable  in 
proportion  to  his  contribution  to  the  nuisance,  and  not  otherwise. 
Sloggy  v.  Dilivorth,  656. 

6.  Proper  Measure  of,  for  Destruction  or  Loss  of  Growing  Crops 

is  in  general  the  value  of  the  crops  standing  upon  the  ground,  and  not 
the  loss  as  measured  by  the  rental  value  of  the  land.  Byrne  v.  Minne- 
apolis etc.  B'y  Co.,  668. 

7.  In  Common-law   Action   against  a  Railway  Company  to  Rboover 

for   Damages   Resulting    from  the  shutting   off  of    light  from  the 
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plaintiff's  premiMS  by  the  maintenance  of  an  elevated  railway  in  front 
thereof,  the  plaintiff 's  recovery  must  be  restricted  to  the  damages  sus- 
tained prior  to  the  commencement  of  the  action.  The  fact  that  they 
will  probably  continue  permanently  cannot  be  taken  into  consideration. 
The  plaintiff,  in  the  event  of  their  continuance,  must  seek  redress  io 
subsequent  actions.  Pond  v.  Metropolitan  Elevated  /?'y  Co.,  734. 
8.  LiMiTiNO  Beliet  of  Jckt  as  to  What  TEanMomr  Shows.  —  Iw- 
BTRUCTiox  in  action  for  personal  injury,  that  if  the  jury  "find  the 
defendant  guilty,"  they  shall  assess  his  damages,  etc.,  proceeding  to  state 
the  elements  that  may  bo  considered  in  Axing  the  amount,  ending  with 
the  words  "as  shown  by  the  testimony,"  does  not  warrant  the  criticism 
that  such  amount  is  not  limited  to  the  jury's  belief  as  to  what  the  testi- 
mouy  shows,  but  allows  any  amount  to  be  assessed.  The  finding  defend* 
ant  guilty  presupposed  a  belief  from  the  evidence  in  the  truth  of  the 
facts  referred  to  in  previous  instructions,  which  stated  that  if  certain 
facts  were  found  true  it  would  be  guilty.  Pennsylvania  Co.  v.  Sloan, 
337. 

See  Libel  and  Slander,  1;  Nbolioenob,  8;  Pationt. 

DEBTOR  AND  CREDITOR. 
Rnrars  or  Doxvb  in  Possession  under  Parol  Gcft  of  Land.  — Wher« 
a  debtor  msikes  a  parol  gift  of  land,  and  the  donee  goes  into  posses- 
sion and  makes  improvements  on  the  strength  of  it,  claiming  the 
land  as  his  own,  and  afterwards  receives  a  deed  for  the  land  in  ac- 
cordance with  the  gift,  a  creditor  of  the  donor  cannot,  after  the  latter 
becomes  insolvent,  attach  the  land  and  subject  it  to  the  payment  of 
his  claim,  credit  for  which  was  extended  after  the  date  of  the  parol 
gift,  and  after  the  donee  was  in  the  actual  occupancy  of  the  premises. 
WiUia  V.  Mc/ntyre,  574. 

See  Patment. 

DEEDS. 

1.  If  Trttb  Owner  of  Land  Conveys  by  Ant  Nahe,  the  conveyance, 

as  between  the  grantor  and  grantee,  will  transfer  title,  although  the 
grantor  executed  the  deed  of  conveyance  under  an  assumed  name,  or 
the  scrivener  who  draughted  the  instrument  made  a  mistake  in  his  chris- 
tian name,  and  evidence  aliunde  the  instrument  is  admissible  to  identify 
the  actual  grantor.      Wakefield  v.  Brown,  671. 

2.  An    Exception  is    a   Withdrawal  from  the   operation  of   the  grant 

of  some  part  of  the  thing  granted,  and  if  valid,  the  title  to  the  thing 
excepted  remains  in  the  grantor,  as  if  no  grant  had  been  made.  Eisely 
V.  Spooner,  128. 

3.  Reservation    in  a  Deed  is  of  some  new  thing  issuing  out  of  what 

is  granted,  and  while  not  affecting  the  title  to  what  is  granted,  may 
reserve  to  the  grantor  a  right  to  the  use  or  enjoyment  of  a  part  thereof. 
Id. 
i.  Conveyances  of  Land,  under  the  Compiled  Statutes  of  Nebraska  of  1887, 
chapter  73,  sections  50  to  53,  pass  all  interest  of  the  grantor  therein, 
unless  a  contrary  intent  can  be  reasonably  inferred  from  the  terras  used; 
and  in  construing  them  it  is  the  duty  of  the  court  to  carry  into  effect 
the  true  intent,  as  far  as  such  intent  is  consistent  with  law.  Id. 
See  Husband  and  Wife,  2,  3;  Vendor  and  Vendee,  6,  6. 
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directors. 
S«e  Bakks  and  Banking,  13;  CoKFOiUTiOHa. 

DISORDERLY  HOUSE. 
See  Criminal  Law,  6. 

DIVORCE. 

1.  Dbores  Obtained  by  Fraud  hat  bb  Sbt  Asidb  on  motioii  after  term 

rendered  by  court  having  jurisdiction,  88  in  case  of  other  judgmenti. 
Wisdom  V.  Wisdom,  215. 

2.  Payment  of  Alimony  AriER   Death  of  Husband.  —  Consent  decree, 

which  provides  for  payment  to  divorced  wife,  "so  long  as  she  may  be 
and  remain  sole  and  unmarried,"  is  binding  upon  the  husband  during  hia 
lifetime,  and  upon  his  estate  after  his  decease,  so  long  as  the  wife  re< 
mains  unmarried,  and  especially  so  where  bond  given  to  secure  the 
payment  is  made  binding  upon  the  obligor,  his  heirs,  executors,  and  ad< 
ministrators,  and  a  trust  deed  to  secure  the  bond  also  recites  the  condi* 
tions  of  the  bond.    Storey  v.  Storey,  417. 

DOCUMENTARY  EVIDENCE. 
See  EviDENOB,  7-16. 

DOMICILK 
See  Elections,  35-3S. 

DRUNKARDS. 
See  Contracts,  3. 

EASEMENTS. 
See  Waters,  3. 

EJECTMENT. 
AonoN  TO  Dbteruinb  Adverse  Claim  to  Land  hat  bb  Maottainbd  by 
one  in  possession  thereof,  without  other  proof  of  his  interest  in  the  land. 
Knight  v.  Alexander,  675. 

ELECTIONS. 

1.  County  Court  in  Illinois  has  Jurisdiction  to  Hear  and  Deterhinb 

Election  Contest  concerning  the  office  of  county  treasurer,  and  such 
proceeding  should  be  heard  at  the  probate  term.  Kreitz  v.  Behrenamtyer, 
349. 

2.  Proobbdino  to  Contest  an  Election  is  not  a  Suit  at  Law.    Id. 

8.  Petition  in  Proceeding  to  Contest  Election  need  not  show  names  of 
persons  whose  ballots  have  been  improperly  counted,  where  the  contest 
concerns  a  county  office,  and  the  ground  of  action  is  a  miscount  or  n«* 
gleet  to  properly  count  the  ballots  by  the  judges  of  election.     Id. 

i.  Identity  of  Ballots  in  Election  Contest  —  Waiver  of  Right  to  D»- 
mur.  —  Although  petition  is  demurrable  because  it  does  not  specifically 
show  the  identity  of  certain  ballots  sufficiently  to  warrant  a  decree  fot 
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their  examination,  yet  if  a  party  answers,  makes  an  isane  of  fact,  and 
gives  evidenoe  npon  the  general  and  indefinite  as  well  as  the  specific 
allegations  of  the  bill,  he  waives  the  objection.  Id. 
B.  Blkotion  Contest.  —  OaoBR  will  be  Made  that  Balloi'S  be  Re- 
COUNTED  if  petitioner  makes  a  prima  fade  case  that  there  is  a  necessity 
therefor,  aad  that  they  have  not  been  tampered  with.     Id. 

6.  Election  Contest.  — Less  Pabtioularitt  is  Requtbed  in  Answer  of 

Detendant  than  in  Petition.    Id. 

7.  BUBOBN  IS  CBON  PETITION  BR    AlLBOINO    ElBCTION  TO  OlTIOE    to    prove 

that  a  majority  of  legal  votes  were  cast  for  him,  and  the  production  of 
ballots  cast  for  him  raises  presumption  prima  Jack  that  they  were  legal. 
Id. 
S.  In  Elbotion  Oontbst,  Prbsumption  that  Ballots  bob  PETmoNFR 
wbbb  Lbqal  may  be  overcome  by  evidence  in  rebuttal  that  such  ballots 
were  not  those  of  legal  voters  when  the  allegation  of  election  to  office 
is  denied  by  answer.     Id. 

9.  BLEonoN  Contest  —  Waivbb  of  Objection  to  Plbadinos  —  Evidence. 

—  Answer  is  subject  to  exception  which  alleges  in  general  terms,  without 
more  specific  mention,  that  ten  illegal  votes  were  cast  for  contestant,  but 
the  right  to  object  to  evidence  relating  to  such  votes  is  waived  where  no 
objection  is  raised  to  such  indefinite  allegations.     Id. 

10.  Pabol  Evidence  to  Contradict  or  Change  Ballot.  —  In  election  con- 
test, witness  may  testify  in  rebuttal  upon  issue  properly  raised  by  the 
pleadings  that  he  had  voted  a  ballot  designated  by  a  certain  number, 
may  state  whose  name  was  on  the  ballot,  and  that  its  condition  when 
recounted  was  different  than  when  voted,  as  that  it  had  been  changed 
by  a  paster,  or  that  the  ballot  was  destroyed  after  it  was  cast,  and  an* 
other  and  different  one  put  in  its  place.     Id. 

11.  It  will  not  be  Construed  as  an  Admission  Precluding  Contesteb 
ntOM  Showing  that  Ballots  Recounted  were  not  Genuine  or  were 
changed  during  the  recount,  where  before  the  recount  contestant  stated 
to  contcstee  that  if  any  question  as  to  identity  of  ballots  cast  with 
those  to  be  recounted  were  made,  the  contestant  wanted  a  judge  or 
clerk  of  the  district  present,  and  that  contestee  making  no  question  as 
to  said  identity,  the  recount  proceeded  without  such  judge  or  clerk  be- 
ing present.     Id. 

12.  Order  to  Recount  Ballots  does  not  Concludb  All  Inqxhry  as  to 
whether  they  were  really  the  ballots  cast,  or  that  they  have  the  same 
names  npon  them  as  when  cast.     Id. 

13.  Parol  Evidence  to  Show  that  Ballot  is  Missing.  —  It  may  be  shown 
in  rebuttal  that  a  ballot  designated  by  number  was  voted  for  a  certain 
candidate,  and  that  at  the  time  of  recount  there  was  no  such  ballot 
among  the  ballots  of  that  precinct.     Id. 

14.  Parol  Evidence  that  No  Ballots  were  Returned  Corbbspondino  to 
Numbers  on  Poll- books.  —  It  may  be  shown  that  certain  persons  were 
electors,  for  whom  they  voted,  that  each  name  appeared  on  the  poll- 
books  as  having  voted,  and  that  no  corresponding  ballots  were  returned 
in  the  box.     Id. 

IB.  In  Election  Contest,  the  Time  ot  Offering  Evidence  is  Unimpor- 
tant, where  court  at  opening  of  trial  states  that  offers  of  certain  testi- 
mony might  be  made  during  the  progress  of  the  hearing,  bat  that  it 
would  not  hear  or  admit  any  such  testimony  at  any  time,  such  ruling 
being  then  excepted  to  by  counsel.     Id. 
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16.  Whkrs  Statute  Bequiaes  Ballots  to  be  Numbered,  It  will  be  Prh- 
SUMED  that  Officers  do  their  Duty  until  the  contrary  is  shown,  and 
that  ballots  were  numbered  as  they  were  cast,  and  where  no  ballots  wero 
returned  in  the  box  corresponding  to  the  required  numbers,  it  will  be 
presumed  that  they  have  since  been  abstracted  or  lost  from  the  ballot- 
box.     Id. 

17.  Where  Statute  REQurRE"^  Ballot  to  be  Numbered,  and  No  Ballots 
ARE  Returned  Correspondinq  to  the  Required  Numbers,  it  may 
be  explained  by  evidence  that  they  were  omitted  to  be  numbered,  or 
were  inaccurately  numbered  through  mistake.     Id. 

18.  Destroying  Unnumbered  Ballots.  —  Where  the  statute  provides  that 
before  an  unnumbered  ballot  shall  be  rejected  it  shall  be  ascertained  by  the 
judges  of  election  that  the  number  of  ballots  in  the  box  exceeds  the 
number  of  names  entered  on  «ach  of  two  poll  lists  required  by  law  to  be 
kept,  it  will  be  presumed  on  a  recount  that  the  judges  discharged  their 
duty,  and  if  there  is  an  unnumbered  ballot,  that  the  poll  lists  did  not 
agree;  in  such  case  it  is  erroneous  for  the  court  to  destroy  one  of  tw» 
unnumbered  ballots  without  Bficertaining  whether  the  poll  lists  did 
agree.      Id. 

19.  Destroying  Unnumbered  Ballots.  —  Where  the  statute  contemplates 
that  ballots  shall  be  correctly  numbered,  and  that  every  ballot  cast  will 
have  the  voter's  number  thereon,  a  ballot  unnumbered  is  improperly  ia 
the  box,  and  should  be  destroyed;  otherwise,  if  such  ballot  was  actuall/ 
cast  by  a  legal  voter.     Id. 

20.  Voter  may  not  Testify  as  to  What  Family  Record  Contains  Rela> 
TIVE  TO  his  Birthday,  where  he  has  never  heard  of  such  record  until 
after  election,  and  it  is  directly  contrary  to  his  father's  prior  statements 
and  to  the  reputation  in  the  family  before  that  time.  The  record  sbould 
be  produced,  and  be  shown  when  and  by  whom  made,  or  if  that  is  impos- 
sible,  a  proved  copy  should  be  produced.     Id. 

21.  Ballot  Containing  Names  of  Two  Persons  for  Same  Office,  Onb 
Written,  the  Other  Printed,  should  be  Rejected  under  statute  pro- 
viding that  "if  more  persons  are  designated  for  any  office  than  there 
are  candidates  to  be  elected,  "such  part  of  the  ticket  shall  not  be  counted. 
Id. 

22.  Two  Ballots  Folded  Together  may  be  Rejected,  one  being  within  the 
other,  and  the  outside  one  alone  being  numbered,  the  statute  requiring 
the  names  of  the  candidates  voted  for  to  be  all  on  the  same  piece  of  pa- 
per; such  ballots  containing  the  names  of  the  candidates  on  each  is 
plainly  an  attempt  to  vote  twice.     Id. 

23.  Voter  Who  Knows  that  his  Ballot  was  not  Accepted  or  Deposite© 
IN  the  Ballot-box  must  Insist  upon  his  Rights,  and  furnish  the  evi- 
dence required  by  statute,  to  entitle  his  vote  to  be  received;  otherwise, 
it  cannot  be  counted,  notwithstanding  he  offered  such  vote  to  one  of  ths 
judges,  who  took  it  and  said  "  he  would  see  about  it."    Id. 

24.  Evidence  to  Explain  a  Ballot.  —  If  Voter  has  Used  Letters  of  a 
Foreign  Language  to  express  candidate's  name,  it  may  be  shown 
what  word  or  words  they  make.     Id. 

25.  Evidence  of  Voter's  Intention.  —  Erasure  of  Name  being  shown,  it 
may  be  proven  that  it  was  not  done  by  voter,  or  that  it  was  the  result  of 
acoident,  and  not  of  intention,  but  where  erasure  is  deliberate  act  of 
voter,  it  cannot  be  explained  that  by  it  he  intended  a  different  result 
from  that  implied  by  law.    Id. 
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16.  Ballot  wmi  only  Middle  Name  of  Candidate  Whono  should  bb 
Counted  for  him,  as  John  M.  Kreitz  for  John  B.  Kreitz,  th«  latter  being 
ordinarily  known  and  called  John  Kreitz,  and  being  the  only  candidate 
of  that  namo  for  the  office  in  question,  the  former  being  ordinarily  known 
and  called  Matt  Kreitz,  but  not  being  a  candidate  for  any  office  at  that 
election.     Id. 

tj.  Ballot  mat  be  Counted  Which  Contains  Candidate's  Surname  onlt, 
although  there  are  other  persons  in  the  county  having  same  surname,  it 
being  shown  that  there  was  no  other  person  of  such  name  who  was  can- 
didate for  the  same  or  any  other  office.     Id. 

S8.  Ballots  Obscurely  Impressed  and  Imperfectly  Written  mat  be  Elx- 
PLAINED  by  evidence  that  voter  intended  and  attempted  to  express  a  cer- 
tain candidate's  name  aa  be  understood  it,  so  far  as  such  ballots  could, 
by  one  able  to  read  them,  be  given  a  sound  which  might  be  understood 
to  be  intended  to  express  such  namo,  or  such  name  as  it  was  pronounced 
by  any  number  of  people.  But  if  there  is  no  similarity  of  sound  be- 
tween the  name  as  written  on  the  ballot  and  the  candidate's  name,  as 
might  induce  the  one  to  be  reasonably  mistaken  for  the  other,  or  to  indi- 
cate that  it  was  intended  as  a  contraction  for  candidate's  name,  the  bal- 
lots cannot  be  aided  by  extraneous  proof.     Id. 

f9.  Althouoh  Candidate's  Name  is  Written  above  Name  of  Office  o» 
Ballot,  It  will  be  Construed  as  a  Vote  fob  Him  where  the  printed 
name  below  name  of  office  is  erased.     Id. 

80.  Votes  are  Intended  for  Different  Offices,  Instead  of  betno  Two 
Votes  for  One  Office,  although  ballot  contains  the  words  "Fot 
County  Treasurer,"  with  candidate's  name  printed  underneath,  and 
under  that  and  above  the  printed  words  "  For  County  Superintendent 
of  Schools"  another  name  is  written;  the  candidate's  name  which  is 
printed  under  the  last-named  office  being  erased.     Id. 

31.  Evidence  is  not  Admissible  to  Show  for  What  Officx  Votk  was  Ik- 
tended,  where  printed  name  under  the  designation  "For  County  Treas- 
urer "  is  stricken  out,  and  the  name  of  one  of  the  candidates  for  such  of- 
fice is  written  below  the  designation  of  a  different  office,  and  below  the 
name  of  the  candidate  therefor.     Id. 

32.  Cancellation  should  not  be  Presumed  from  Mere  Fact  that  Tobv 
Ballot  was  Found  in  the  Box,  the  presumption  being  that  the  tear- 
ing was  accidental,  unless  it  be  proved  that  it  was  done  by  the  voter  and 
was  intentional,  when  the  ballot  will  be  deemed  canceled.     Id. 

83.  Ballots  should  not  be  Counted  where  Name  of  Office  is  Completely 
Canceled,  although  name  of  one  of  the  candidates  is  written  beneath 
such  canceled  name.     Id. 

34.  Ballots.  —  There  is  No  Cancellation  where  Candidate's  Name  is 
WRrrrEN  into  Name  of  Office,  obscuring  and  partially  obliterating  it, 
such  fact  being  susceptible  of  explanation  as  being  accidental  or  unin- 
tentional.    Id. 

36.  Residence  of  Voter.  —  Intent  in  good  faith  of  voter  to  make  a  place  his 
home  for  all  purposes  is  a  determining  factor  upon  question  of  his  resi- 
dence, although  he  may  know  that  at  the  end  of  a  certain  period,  or  at 
some  future  time,  he  must  remove  elsewhere,  and  designs  so  to  do.     Id, 

M.  For  the  Purposes  of  Voting,  a  Domicile  Once  Gained  does  not  Con- 
tinue until  a  New  One  is  Acquired,  nor  does  a  right  to  vote  at  % 
particular  poll  or  district  continue  until  the  right  to  vote  elsewhero  is 
shown.     /(/, 
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87.  What  Constitutes  Abandonment  of  Residence,  — The  shortest  ab- 
sence, if  intended  as  a  permanent  abandonment,  is  sufficient,  although 
the  party  may  soon  afterwards  change  his  intention,  bnt  an  extended 
absence,  intended  all  the  time  as  a  temporary  absence  for  a  temporary 
purpose,  followed  by  resumption  of  former  residence,  is  not  an  abandon- 
ment.    Id. 

88.  On  the  Qpestion  of  Intention  to  Abandon  Bbsidenoe,  Declabation' 
OF  Party,  THOiTGn  Admissible,  is  not  Conclusive,  but  may  be  dis- 
proved by  his  acts.     Id. 

89.  Declarations  or  Voter  Subsequent  to  Election  abe  not  Competent 
to  Prove  that  He  was  Disqualified  to  Vote.    Id. 

40,  Alien-born  Woman  Becomes  Citizen  under  Act  of  Congress  of  Febra- 
ary  10,  1855,  where  any  such  woman  who  mij;ht  be  naturalized  is  in  a 
state  of  marriage  to  a  citizen.  The  citizenship  of  a  woman  thus  acquired 
is  not  lost  by  the  subsequent  death  of  her  husband  and  her  afterwards 
intermarrying  with  an  alien,  and  her  children  under  twenty -one  also 
become  citizens;  but  the  effect  of  this  naturalization  does  not  extend  to 
members  of  the  family  not  children.     Id. 

41.  Secondary  Evidence  of  the  Contents  of  Natdbalization  Bboobds 
may  be  given  when  such  records  are  destroyed.  Such  records  are  no 
wise  different  from  other  records.     Id. 

EQUITABLE  ESTOPPEL. 
See  Estoppel,  1. 

EQUITY. 

1.  Partt  can  Come  into  Coxtet  of  Equity  for  Relief  after  judgment  at 
law  only  when  he  has  been  deprived  of  a  legal  right  by  fraud,  accident, 
or  mistake,  unmixed  with  negligence  or  fault  on  his  part.  And  it  ia  in- 
dispensable in  founding  a  right  to  such  relief  that  an  executor  or  admin- 
istrator exhibit  a  case  free  from  negligence  or  misconduct  on  his  part. 
Brenner  v.  Alexander,  301. 

S.  Laches. —  Delay  fob  Twenty  Years  to  Take  Ant  Action  to  Set  Abidx 
A  Deed  claimed  to  have  been  obtained  by  fraud  is  fatal  to  the  com- 
plainant, though  he  was  during  all  that  time  an  habitual  drunkard  and 
spendthrift.      Wriglii  v.  Fisher,  886. 

%,  Laches.  —  Incompetency  Which  will  Exonerate  Complainant  from 
Consequences  of  nis  Own  Laches  must  be  an  incapacity  of  mind  pre- 
venting him  from  realizing  the  nature  and  consequences  of  a  fraud  prac- 
ticed upon  him,  or  an  incapacity  of  action  precluding  him  from  taking 
the  necessary  steps  to  right  the  wrong  inflicted  upon  him.  The  mere 
fact  that  he  loved  liquor  so  well  that  he  would  spend  all  the  money  he 
could  get  hold  of  to  gratify  his  appetite  is  not  sufBcient,  if  he  had  sober 
intervals  during  which  he  was  possessed  of  mind  adequate  to  understand 
his  rights  and  to  move  for  their  enforcement.     Id. 

4i  To  Constitute  Laches,  there  must  have  been  Knowi.edoe,  actual  or 
imputable,  of  the  facts  which  should  have  prompted  a  choice  either  to 
diligently  seek  equitable  relief,  or  thereafter  to  be  content  with  such 
remedies  as  a  court  of  law  might  afford,  or  if  there  was  actual  ignorance, 
that  must  have  beeu  without  just  excuse.     Bausman  v.  KeUey,  661. 

ft,  If  Real  Owner  of  L^ind,  Knowino  that  the  Record  is  Made  to  Show 
that  his  title  has  been  divested,  desires  the  aid  of  equity,  he  should  seek  it 
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with  reasonable  diligence,  and  relief  will  be  refused  if,  throagh  bis  no- 
reasonable  delay,  equities  bave  intervened  in  favor  of  others.  Id. 
6b  Mabshauno  Assets  —  Scbrooation.  —  Creditor  who  has  two  funds 
open  to  him,  while  another  creditor  has  but  one,  cannot  take  the  lat- 
ter fund  without  placing  that  one  exclusively  within  his  reach  at  the 
disposal  of  the  creditor  whom  he  has  deprived  of  the  means  of  payment. 
If  he  refuses  or  neglects  to  fulfill  this  duty,  equity  will  decree  subro- 
gation.    Hudldna  v.  Ward,  22. 

7.  Marshalinq  Assets.  —  Rule   that  when  a  creditor  has   a  lien  on   two 

fands,  and  another  creditor  has  a  subsequent  lien  on  one  of  the  funds 
only,  equity  will  require  the  former  to  resort,  in  the  first  instance,  to 
the  fnnd  upon  which  the  subsequent  creditor  has  no  lien,  for  the  sat- 
isfaction of  his  debt,  is  subject  to  the  qualifications  that  such  course 
must  appear  to  be  necessary  for  the  payment  and  satisfaction  of  both 
debts,  and  must  not  operate  to  prejudice  the  rights  of  the  first  creditor 
to  the  double  fund.  Neither  must  there  be  any  reasonable  doubt  of  the 
sufficiency  of  the  one  fund  to  satisfy  the  debt  of  the  first  creditor.     Id. 

8.  Makshalino    Assets  —  Subhogation.  —  Where  creditor  can  resort  to 

two  funds  for  payment,  while  another  creditor  can  resort  to  but 
one  of  them,  the  first  creditor  cannot  be  delayed  in  enforcing  his  debt, 
but  may  resort  to  the  fund  most  easily  accessible,  and  the  other  creditor 
who  has  been  prevented  from  resorting  to  that  fund  must  take  his  place 
as  to  the  other.     Id. 

0.  Supplemental  Bill  based  on   facts  occurring  since  the  institution  of 

the  suit,  seeking  relief  only  as  against  the  original  defendant,  is  in 
the  nature  of  an  amendment  to  the  original  bill,  and  must  be  read  with 
it,  and  regarded  as  one  bill.    StraugJianv.  Halltoood,  29. 

10.  Supplemental  Bill. — When  on  filing  the  original  bill  the  plaintiflf 
has  no  cause  of  action,  he  cannot  maintain  his  suit  by  filing  a  sup- 
plemental bill  setting  up  a  cause  of  action  which  has  accrued  since  the 
original  bill  was  filed,  though  arising  out  of  the  same  cause  of  action. 
Id. 

11.  SxTPPLEMENTAL  BiLL.  —  Where  the  grounds  upon  which  the  original  bill 
was  filed  are  inconsistent  and  irreconcilable  with  those  upon  which  the 
supplemental  bill  is  based,  the  latter  should  be  dismissed.     Id. 

See  Attachment,  3,  4;  Cloud  on  Title;  Confuct  of  Laws. 

ESTOPPEL. 

1.  Equttable  Estoppel  —  Corporation  not  Exempt  from  Application  oi 

Principles  of.  —  A  mutual  benefit  association,  whose  charter  providet 
that  a  particular  method^  of  giving  notice  of  assessments  falling  due 
shall  be  a  proper  notification  to  all  members,  is  not  exempt  from  the  ap- 
plication of  the  principles  of  equitable  estoppel,  which  operate  upon  aD 
other  persons,  natural  or  juridical.  OurUhtr  v.  New  OrXecuu  CoUon  Bb- 
change  MtUtial  Aid  Association,  554. 
I.  Doctrine  of  E^stoppel  —  When  may  be  Lwoked  in  MATTKua  Atfect- 
n»o  Execution  of  Contracts.  —  Where  a  party  to  a  contract  has  com- 
plied with  its  terms,  he  has  no  occasion  to  invoke  the  doctrine  of  es- 
toppel; it  is  only  when  the  terms  have  admittedly  not  been  complied 
with  that  the  question  arises  whether  the  other  party  has,  by  his  repre- 
sentations or  conduct,  estopped  himself  from  setting  up  such  non-com- 
pliance as  a  ground  of  forfeiture.     Id. 
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ESTRAYS. 
See  AxniAiiS,  1-3. 

EVIDENCE. 

1.  Ibkeletanct.  —  Wheo  there  is  nothing  in  the  issnes  presented  to  warrant 

the  proof  offered,  it  is  properly  excluded.  Colvin  v.  RepubUatn  B.  L, 
Asa'n,  114. 

2.  It  Objection  to  thb  Aobossion  of  Evisekce  is  not  shown  by  the  rec* 

ord,  it  must  be  presumed  that  no  objection  was  made.  City  Nat.  Bank 
V.  Martin,  632. 

8.  It  IS  Proper  that  Object  Itself  to  which  testimony  relates  should  be 
brought  into  court  and  exhibited,  when  this  can  be  done.  Hays  v. 
Oainesville  Street  Ky  Co.,  621. 

4.  Evidence  in  the  Particular  Case  not  Deemed  Sufficient  to  estab* 
lish,  with  that  degree  of  certainty  required  by  the  law,  the  separate 
interest  of  the  wife  in  property  conveyed  to  her  after  marriage.  Morria 
V.  Hastings,  570. 

B.  To  Identify  Defendant  as  Basis  Person  as  One  Sued  bt  Another 
Name,  Evidence  is  Admissible  that  the  name  in  the  original  suit  waa 
that  of  a  corporation  which  had  been  sold  out  under  a  foreclosure  decree 
to  another  company,  which  continued  the  business  under  the  same  name, 
merely  changing  the  word  "railroad"  to  "railway";  that  thereafter 
the  "railroad  "  company  ceased  to  do  business,  but  retained  its  organ- 
ization for  the  purpose  of  clearing  up  its  affairs;  that  defendant  waa 
assignee  of  the  lessee  of  the  "railway  "  company,  and  was  operating  the 
road  at  the  time  of  the  accident  in  question;  that  defendant  used 
signs,  cars,  and  engines  with  the  initials  of  the  "railroad  "  corporation, 
and  that  the  same  lettering  remained  on  the  doors  of  the  ticket  and 
freight  offices,  with  few  exceptions;  that  plaintiff  iatended  to  sue  defend- 
ant and  served  it  with  process,  and  that  its  attorney  defended  without 
pleading  the  misnomer  in  abatement.     Pennsylvania  Co.  v.  Sloan,  337. 

6.  Burden  of  Proof. —  Where  Usury  in  the  Original  Transaction  fob 

Which  Negotlible  Promissory  Notes  were  Given  is  Proved,  a 
party  who  claims  to  have  purchased  the  notes  before  maturity  must 
assume  the  burden  of  proof  to  show  that  he  is  a  bona  Jide  purchaser  for 
value  before  maturity  and  without  notice.     Knox  v.  Williams,   220. 

7.  Record  of  Court  Showing  Judgment  by  Confession  in  Open  Court 

Imports  Verity,  and  cannot  be  Contradicted  by  Parol  Evidence. 
The  record  of  such  judgment  is  the  only  proper  evidence  of  itself,  and  is 
conclusive  of  the  fact  of  the  rendition  of  the  judgment,  and  of  all  the 
legal  consequences  resulting  therefrom.      Weigley  v.  Matson,  335. 

8.  For  the  Purpose  of  Fixing  Amount  of  Recovery  in  Action  on  Bond 

Guaranteeing  Negotiable  Paper  transferred  to  plaintiff,  it  is  not 
necessary,  as  a  condition  to  the  introduction  of  the  notes  in  evidence,  to 
prove  their  execution,  even  if  it  is  denied  in  the  answer.  Lombard  v. 
Mayberry,  234. 

9.  Rule  as  to  Proof  op  Written  Instruments  and  records  does  not  include 

oral  testimony  of  the  existence  of  such  instruments  or  records,  prelimi- 
nary to  their  introduction  or  proof  of  loss.  Village  o/Ponca  v.  Craw/ord, 
144. 

10.  Certified  Copy  of  Deed,  to  be  admissible,  need  not  show  by  scroll  or 
otherwise  that  the  original  was  under  the  seal  of  the  corporation  making 
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it,  if  il3  recitals  are  to  the  effect  that  it  was  tmder  the  oorporate  m«L 
Colvin  V.  Republican  Valley  Land  Aaaodaiion  and  Lincoln  Land  Co.,  114. 

11.  Church  Records.  —  Former  English  Role  Which  Rkcoonized  Nonb 
BUT  REQisTERaand  similar  records  of  churches  of  the  established  religioD 
has  been  abrogated,  iu  England,  by  statute,  so  as  to  open  the  door  to 
many  other  records  which  all  churches  keep,  and  which  are  as  likely  to 
be  accurate  as  tliose  of  an  established  church.  Such  records  serve  a 
purpose  equivalent  to  that  served  by  family  records,  and  in  this  country 
they  are  fairly  to  bo  dealt  with  as  equivalent  to  corporation  records, 
which  are  generally  evidence  of  such  matters  aa  are  recorded  in  the 
usual  course  of  affairs.     Hunt  v.  Order  o/  Chosen  Friends,  855. 

12.  Fraud  cannot  be  Presumed  in  Records  of  Churches  any  more  than 
in  any  other  documents  preserved  for  similar  purposes.     Id. 

13.  Document  Consisting  of  Leaf  Taken,  after  his  Death,  from  Sol* 
dleh's  Private  Record-book,  required  to  be  kept  by  soldiers  in  the 
British  service,  and  containing  the  names  of  the  soldier  and  his  wife, 
and  the  names,  ages,  and  places  of  birth  of  all  his  children,  b  competent 
to  prove  relationships  and  the  ages  of  the  children;  and  its  removal 
from  the  book  in  no  way  derogates  from  its  anthenticity,  so  long  as  it 
was  traced  and  explained.     Id. 

14.  In  Michigan,  Market  Reports,  and  Records  of  thx  Wxatekr  aa 
kept  at  the  asylum  at  Kalamazoo,  are  competent  evidence  in  civil  cases. 
People  V.  Dow,  873. 

10.  Record  Keft  bt  Offices  in  Charge  of  Sioral-seryiob  Station  is  not 
admissible  in  evidence,  on  a  trial  for  burglary,  to  show  the  condition  of 
the  weather  on  the  night  in  question,  without  calling  as  a  witness  the 
one  who  made  the  observations  and  the  record,  to  testify  to  their  cor- 
rectness.    Id, 

See  Appeal,  4. 

EXCEPTIONS. 
Sea  Appeal,  10;   Deeds,  2. 

EXECUTIONS. 

1.  ExBOUTiOK  lasxTED  BEFORE  JUDGMENT  IS  RECORDED.  —Where  judgment 
is  part  of  proceedings  in  court  in  term  time,  it  is  not  material  whether 
record  was  actually  written  up  or  not  at  time  execution  issued.  Weig- 
ley  V.  Matson,  335. 

8.  Trespass  by  Sheriff. — Personal  Property  of  Tenant  in  Common 
IS  Equally  Exempt  from  levy  and  forced  sale  as  like  interests  in 
other  property,  where  the  possession  as  well  as  the  title  is  several; 
and  where  such  tenant,  after  notice  of  the  execution,  schedules  and 
claims  his  interest  as  exempt  under  the  statute,  if  such  interest  is  there- 
after levied  upon  and  sold  by  the  sheriff,  the  latter  is  liable  In  trespass 
under  the  Illinois  statute  in  double  the  value  of  the  property.  Heckle  v. 
Oreioe,  332. 

Sb  Execution  Sale  of  Real  Estate  Cubes  All  Defects  and  Ibreou- 
larities  in  the  proceedings  relating  thereto,  where  the  court  making 
the  order  is  one  of  competent  jurisdiction;  such  order  cannot  be  collat- 
erally attacked.      Wilcox  v.  Raben,  207. 

4.  Order  or  Confirmation  or  Sale  op  Real  Estate  on  Exboution  is 
Valid,  and  Adjudicates  the  Validity  of  Sale,  althongh  such  order 
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does  not  fully  describe  the  property  sold,  if  the  defective  description 
is  aided  by  a  correct  description  contained  in  the  officer's  return,  to 
which  reference  is  made  by  the  date  of  sale.     Id. 

ft  Sale  of  Lots  under  Execution  against  Defendant  is  not  Void, 
becanse  of  an  irregularity  in  the  notice  of  sale,  reciting  that  the  lots 
were  levied  upon  and  would  be  sold  aa  the  property  of  the  defendant's 
wife.     Morris  v.  Hastings,  570. 

0,  When  Notice  of  Sale  undeh  Execution  has  not  been  Properly 
Given,  and  objection  is  made  by  the  defendant  in  execution  without  un- 
necessary delay,  the  sale  may  be  set  aside;  but  the  objection  will  be 
considered  as  waived  if  not  made  in  a  reasonable  time.     Id. 

7.  Sale,  Avoidance  of. — In  Collateral  Proceeding,  It  is  not  Essen- 

tial to  Validity  of  an  execution  sale  that  there  should  have  been 
an  advertisement  of  the  property.  But  if  such  irregularity  is  brought 
about  by  the  fraud  and  collusion  of  the  purchaser,  and  the  property  selb 
for  a  grossly  inadequate  price,  the  sale  may  be  avoided  aa  to  such  ven- 
dee and  those  claiming  under  him  with  notice.     Id. 

8.  Construing  Texas  Revised  Statutes,  Articles  2309  and  2319,  Relat- 

ing to  ExEOUi'iON  Sales,  it  waa  not  the  intention  of  the  legislature 
that  sales  of  property  under  execution  should  be  declared  void  on  ac- 
count of  mere  irregularities  in  advertising,  or  because  of  a  failure  to 
advertise  such  property,  but  that  the  injured  party  should  look  to  the 
officer  for  all  damages  thus  occasioned,  it  being  in  the  interest  of  the 
public  that  execution  sales  should  be  sustained.  Id. 
0.  Where  Property  Fraudulently  Conveyed  is  Sold  under  Execu- 
tion against  the  grantor  for  a  grossly  inadequate  consideration,  by 
reason  of  irregularities  in  the  proceedings,  the  fraudulent  grantee  can, 
by  a  proper  procedure,  have  the  sale  set  aside.  He  has  a  right  subordi- 
nate only  to  the  claim  of  the  creditors,  and  this  right  is  not  placed  be- 
yond the  pale  of  legal  protection  because  of  his  participation  in  a  fraud. 
Miller  v.  Koerige,  587. 

10.  Evidence  Showing  that  Abstract  of  Judgment  under  Which  Party 
Claims  had  been  Recorded  does  not  raise  a  presumption  that  the  ab- 
stract was  properly  noted  in  the  index.  The  legal  inference  is,  that  the 
claimant  would  have  proved  the  indexing  of  the  abstract  if  an  index  had 
in  fact  been  made.     Id. 

11.  Fraudulent  Grantee  of  Land  cannot  Procure  a  sale  of  it  under 
execution   against  his  grantor  to  be  set  aside  for  gross  inadequacy  of 

price,  if  it  appears  that  the  low  price  bid  for  the  property  waa  caused 
by  the  recording  of  the  fraudulent  conveyance  to  the  grantee.     Id. 

12.  In  Order  to  Set  Aside  a  Sheriff's  Sale  for  Mere  Irregularity 
and  iuatlequacy  of  consideration,  a  direct  proceeding  should  be  instituted 
for  that  purpose  in  the  court  from  which  the  execution  issued,  and  the 
plaintiff  in  execution,  as  well  as  the  purchaser,  should  be  made  a  party. 
Id. 

13.  Sheriff  having  Sold  Personal  Property  on  Execution,  in  Terms, 
BUT  without  Authority,  "subject "to  a  certain  mortgage,  and  the 
execution  creditor  having  purchased  the  property  in  fact  upon  that 
condition,  he  will  not  be  heard,  while  insisting  upon  and  asserting  a 
title  acquired  by  that  sale,  to  claim  that  the  condition  is  not  binding 
npou  him.     Cable  v.  Byrne,  696. 

14.  Purchaser  at  Public  Sale  is  Affected  by  Terms  or  conditions  of 
sale  announced  at  the   opening,    although  he  did  not   come  upon  the 
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gronnd  antil  after  the  opening.  If  he  waald  know  upon  wliftt  tenia 
or  under  what  cironmBtancee  the  sale  was  being  made,  he  should  make 
inquiry.     Id. 

See  JoDiciAL  Salb. 

EXEMPTION. 
See  Executions,  2;  HoMESTEiiD,  4. 

EXECUTORS   AND  ADMINISTRATORS. 

1.  At  Common  Law,  General  Judomemt  aoainst  Executor,  who  did  not 

plead  plene  adminialravit  or  prcetei',  ia  conclusive  evidence  of  assets  in, 
a  second  action  of  debt  suggesting  a  devastavit,  the  only  qualification 
being  that  a  matter  arising  subsequent  to  the  former  action,  showing  a 
destruction  of  the  assets,  or  removal  of  them  from  the  hand  of  the 
executor  without  fault,  may  be  set  up.    Brenner  v.  Alexander,  301. 

2.  Executor   or  Administrator,  Wuo,  Believinq  that  He  has  Assets 

Sufficient  for  the  payment  of  all  debts,  suffers  judgment  to  be  en- 
tered against  him,  will  be  relieved  in  equity  if  the  assets  become  insuffi- 
cient through  an  unexpected  depreciation  of  their  value,  for  the  reason 
that  the  defense  arises  subsequently  to  the  judgment,  and  without  fault 
on  his  part;  but  if  be  confesses  judgment  against  himself  for  a  debt  of 
his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  hands, 
and  it  appears  afterwards  that  the  assets  are  insufficient  to  satisfy  it,  he 
will  not  be  relieved  in  equity  against  the  judgment.     Id. 

8.  Administrator  of  Estate  not  PERMrrrED  to  Impeach  his  Own  Official 
Acts.  —  A  party  who,  as  administrator  of  an  estate,  procures  an  order  of 
sale  of  real  estate  under  wliicli  the  property  is  sold,  and  who  inaugurates 
and  consummates  all  the  proceedings  in  the  cause,  cannot  be  permitted, 
in  an  action  to  nullify  such  sale,  to  impeach  by  his  testimony  his  own 
official  acts  or  the  probate  proceedings  in  such  cause.  Linman  v.  SigginSt 
549. 

4.  Administrator,  Who  is  Subyivino  Partner  in  Communitt  of  Deceased, 
MAY  Purchase  at  the  sale  of  the  effects  of  the  deceased  whose  estate  he 
represents.     Id. 

6.  Probate  Sale  of  Real  Estate  for  Payment  of  Debts  is  not  Von) 
merely  because  such  debts  were  not  actually  due.  Such  matter  is  a  mere 
irregularity.     Id. 

6.  Purcha-ser  at  Probate  Sale  is  not  Bound  to  Look  beyond  Decreb 

recognizing  its  necessity,  where  such  sale  is  made  under  the  order  of  the 
probate  court,  for  the  payment  of  the  debts  of  the  deceased.    Id. 

7.  Foreign  Executors  may  Sue  or  be  Sued  upon  contracts  made  with  them 

in  their  capacity  of  executors,  though  the  rule  is  otherwise  with  respect 
to  contracts  made  by  the  testator  in  his  lifetime.  Such  executors  may 
be  compelled  to  specifically  perform  a  contract  made  by  them  in  this 
state  to  sell  and  assign  a  judgment  recovered  by  their  testator.  Jofm- 
son  v.   Wallu,  742. 

EXTRADITION. 
1.  Habeas  Corpus.  —  Extradition  Warrant  is  Valid  Which  Racrm^ 
but  does  not  Set  Forth  in  Full,  the  Affidavit  upon  which  it  issued. 
The  correct  rule  is,  that  where  the  executive  issuing  the  warrant  withholds 
the  papers  on  which  its  issuance  ia  based,  then  the  warrant  itself  must 
be  relied  on  for  the  neoessary  evidence  to  show  that  the  essential  condi< 
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tions  requisite  to  a  valid  issuance  exist,  and  it  is  sufficient  that  the  re« 
oitals  therein  are  what  the  law  requires.     Ex  parte  Stanley,  440. 

S.  Warrant  is  Duly  Certified  which  states  that  the  demand  of  the 
governor  for  the  fugitive  was  "accompanied  by  a  copy  of  said  affi« 
davit,  duly  certified  as  authentic,"  although  under  a  literal  compliance 
with  the  statute  it  should  have  stated  that  said  copy  was  certified  as 
aatheatic  by  the  governor  demanding  the  fugitive.  Such  statement 
that  it  waa  "  duly  certified  as  authentic  "  must  be  held  to  mean  that  it 
was  certified  according  to  law.     Id. 

8.  Warrant  need  only  State  Facts  Which  Unmistakably  Show  that 
DsuANDED  Person  is  a  Fugitive  from  justice  from  demandant  state 
to  another.     A  direct  statement  of  such  fact  is  not  necessary.     Id. 

4.  Warrant  need  not  Show  that  Crime  Charged  is  a  Crime  by  the 

Law  of  the  Demanding  State.    Id. 

5.  Upon  Hearing    on    Habeas    Corpus    for   Demanded  Person,    it  is 

error  to  admit  in  evidence  a  copy  of  an  affidavit,  made  in  the  de- 
mandant state,  charging  applicant  with  obtaining  money  under  false  pre- 
tenses, where  such  affidavit  was  not  part  of  respondent's  return,  was  not 
attached  to  and  did  not  accompany  the  warrant,  was  not  authenticated  as 
evidence,  and  waa  not  shown  or  claimed  to  be  the  evidence  on  which  war- 
rant issued;  bat  it  is  not  error  which  will  operate  to  discharge  applicant. 
Id, 

FIRE   INSURANCE. 
See  Insurance,  1-9. 

FORECLOSURE. 
See  Mortgages,  8-lL 

FOREIGN  EXECUTOR 
See  ElxEcuTOBS  and  Administrators,  7. 

FORGERY. 

1.  Order  for  Merchandise  may  be  the  Subject  of  Forgery.  Hendiicka 

V.  State,  463. 

2.  Indictment  Which  Sets  out  Instrument   Alleged  to  be  Forged  is 

Valid  and  Sufficient  without  Innuendo  or  Explanatory  Aver- 
ments as  to  words  "bare  "  and  "  grosses,"  used  therein,  where  said  in- 
strument reads:  "Please  let  Bare  Have  the  sume  of  $5  Dollars  in  Grosses 
and  charge  the  same  to, "  and  is  signed;  such  instrument  is  neither  in- 
oompleto,  unmeaning,  nor  unintelligible.     Id. 

FORMER  JEOPARDY. 

AoousBD  Waives  Right  to  Claim  Former  Jeopardy  where  he  makes  a 
motion  which  substantially  amounts  to  vacating  a  former  judgment 
against  him,  and  the  court  sets  aside  such  judgment,  notwithstanding 
the  oourt,  in  addition  to  what  is  asked,  does  of  ita  own  motioa  award  a 
new  trial     Sterling  and  Matlock  v.  State,  452. 

FRAUDULENT  CONVEYANCES. 
1.  Iksoltent  Corporation.  —  Conveyance   authorized  by  the  direoton  <A 
an  insolvent  corporation  of  all  of  its  property  to  secure  a  debt  dae  from  it 
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to  another  corporation,  at  a  meeting  of  directors  in  which  several  of  the 
persons  participating  and  voting  for  the  conveyance  are  directors  of  the 
corporation  for  whose  benefit  the  conveyance  is  executed,  it  prima  facie 
fraudulent  and  void,  as  to  the  grantor  and  its  stockholders  and  credi> 
tors.  The  burden  is  upon  the  grantor  to  remove  the  presumption  of 
fraud  by  convincing  proof  of  the  fairness  of  the  transaction,  and  its  abso- 
lute freedom  from  fraud.    Sweeney  v.  Chape  Sugar  Co.,  88. 

2.  Insolvent  Corporation.  —  Creditors  of  an  insolvent  corporation  have 
the  right  to  avoid  a  transfer  of  the  corporate  property  made  by  its  direc- 
tors  in  violation  of  their  trust  and  duties,  or  for  the  benefit  of  them- 
selves, either  directly  or  indirectly,  where  the  rights  of  no  innocent 
third  party  have  intervened,  and  there  has  been  no  unreasonable  delay 
on  the  part  of  such  creditors.    Id. 

8.  Insolvent  Corporation  —  Lisn  or  Creditors.  —  Assets  of  an  insolvent 
corporation  are  not  a  trust  fund,  and  creditors  may  secure  preferences 
therein  by  obtaining  liens  by  judgment,  or  otherwise.     Id. 

4.  A  Fraudulent  Grantee  is  Substituted  to  the  Rights  of  his  gran- 
tor in  the  property  conveyed,  which  is  subject  only  to  the  latter's  credi- 
tors, and  it  is  the  right  of  the  fraudulent  grantee  to  demand  that 
such  creditors  shall  pursue  strictly  the  procedure  provided  by  law  for 
the  enforcement  of  their  claims.    Miller  v.  Koertge,  587. 

GARNISHMENT. 

See  Attachment. 

GAS  COMPANIES. 
See  Municipal  Corporations,  8-10. 

GIFTS. 
See  Debtor  and  Creditob. 

GUARANTY. 
Iv  AcnoN  on  Guaraktt  Contract  for  the  payment  of  certain  notea, 
it  was  pleaded  in  defense  that  such  contract,  by  its  terms,  did  not  apply 
to  such  notes,  and  also  that  defendants  were  discharged  by  want  of 
diligence  in  the  collection  of  the  notes,  which  was  shown  by  the  evi« 
dence,  and  the  court  held  that,  though  the  verdict  in  favor  of  defend- 
ants might  not  be  sustained  by  the  evidence  as  to  the  construction  of  the 
guaranty  contract,  it  could  bd  sustained  as  to  the  discharge  through 
negligence,  and  would  not  therefore  be  set  aside.  CoquiUard  v.  Hovey, 
131. 

See  Damages,  1. 

GUARDIAN   AND  WARD. 

1.  Where    Guardian  of    Infant  Dies  without  having  Rendered  Ant 

Account  of  his  guardianship,  the  probate  court  which  appointed  him 
may  require  the  personal  representative  of  the  deceased  to  aoooant  for 
the  moneys  of  the  ward  received  by  the  guardian  in  his  lifetime.  Peei 
V.  McCarthy,  681. 

2.  Guardian  is  Personally  Bound  by  Promise  Made  on  Sufficient  Con- 

hdsration  to  Pay  Debt  of  his  Ward,  although  he  expreaaly  prom- 
IMS  as  guardian,  and  this  principle  applies  to  covenants  in  lease  of 
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ward's  property  to  purchase  at  end  of  term  improvements  made  by 
tenant,  bnt  a  debt  so  paid  may  be  recovered  back  from  estate  of  ward; 
Nichols  V.  Sargent,  378. 
S.  Approval  of  Probate  Court  of  Award  by  Appraisers  of  Value  or 
Improvements  by  lessee  of  ward's  property  is  not  required,  where  lease 
by  guardian,  made  with  approval  of  probate  court,  contains  provision* 
relative  to  mode  of  appraisment.     Id. 

HABEAS  CORPUS. 

1.  Cannot  Reach  Errors  or  irregularities  which  render  proceedings  void- 
able merely,  but  only  such  defects  in  substance  as  renders  the  process 
or  judgment  absolutely  void.     Barton  v.  Saunders,  261. 

f.  Person  Arrested  in  Civil  Action  will  not  be  Discharged  on 
Habeas  Corpus,  on  the  ground  that  the  affidavit  of  arrest  only  states 
in  the  statutory  language  that  the  "defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt"  sued  on,  etc.,  without  alleging  the  facts 
constituting  the  fraud,  such  defect  being  an  irregularity  or  error  ren- 
dering the  process  voidable  only,  and  not  absolutely  void.     Id. 

5.  It  is  Unanswerable  Return  to  Writ  of  Habeas  Corpus  that  the 

court  had  jurisdiction  in  which  the  action  was  pending,  and  any  out  of 
which  the  writ  of  arrest  was  issued,  and  was  competent  to  correct  error 
or  abase  of  its  powers,  or  to  set  it  aside  if  erroneously  issued.     Id, 
See  Extradition,  1,  6. 

HIGHWAYS. 

1.  In  Action  for  Injury  from  Defective  Highway,  if  the  Facts  Dis- 

closed by  the  record  do  not  show  clearly  and  indisputably  that  the 
plaintiff  was  guilty  of  contributory  negligence,  and  upon  this  issue  there 
are  two  reasonable  but  dififerent  views  which  might  be  taken,  the  qaes> 
tion  should  be  submitted  to  the  jury.    Harris  v.  Toionship  of  Clinton,  842. 

2.  Testimony  Tending  to  Show  Condition  and  Situation  of  Highway, 

and  whether  there  were  any  railings  or  guides  to  indicate  the  position  of 
the  highway  embankment  when  covered  by  water,  and  to  protect  persoiu 
from  the  danger  of  driving  ofiF,  is  admissible,  as  bearing  upon  the  defend- 
ant's negligence  in  not  keeping  the  highway  in  a  condition  reasonably 
safe  and  fit  for  public  travel.     Id. 

8.  In  Suit  Involving  Negligence  of  Township  in  not  Keeping  High- 
WAY  IN  Repair,  Jury  are  the  proper  persons  to  draw  all  proper  infer- 
ences from  the  facts  proved,  and  to  determine  whether  the  road  was 
reasonably  safe  or  not,  and  for  this  purpose  expert  testimony  is  not  re- 
quired.    Id. 

4.  Michigan  Statute  does  not  Require  Township  to  keep  ita  highways 
absolutely  safe  for  public  travel,  but  only  reasonably  safe  for  that 
purpose.     Id. 

6.  Person   Lawfully  Using  Highway,  although  He  Meets  with  Ob- 

struction or  other  cause  of  insuflSciency,  may  yet  proceed  if  it  is  cen- 
sistent  with  reasonable  care  so  to  do,  and  this  is  generally  a  question  for 
the  jury.  Id. 
6.  If  Danger  is  Known,  and  can  be  EIasily  Avoided,  peril  voluntarily 
and  unnecessarily  assumed  may  constitute  such  oontribntory  negligence 
as  would  preclude  recovery.  Id. 
Am.  8t.  Bkp..  Vou  VIII.  -61 
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HOMESTEAD. 

1.  CJoNsnruTiONAL  Law  —  Legislative  Power.  —  The  people,  in  their  oon> 

stitution,  BO  far  as  future  debts  may  I)o  affected,  have  the  right  to  provide 
for  any  sort  of  homestead,  guarded  as  they  please;  subject  to  restrio 
tioaa,  or  without  rostrictious;  to  prohibit  the  owuer  of  the  homestead 
from  cucumboriug  it,  or  permit  it  to  bo  done,  as,  in  their  wisdom,  they 
see  fit.  And,  if  imrestrictcd  by  the  constitution,  the  legislature  may 
exercise  the  sauie  power.     Moran  v.  Clark,  CG. 

2.  RiaiiT  TO  Encumber. — In  the  absence  of  a  constitutional  or  statutory 

prohibition,  as  incident  to  the  right  of  ownership,  the  owner  of  the 
homestead  may  sell  or  cucumber  it,  with  like  cfifect  as  if  the  property 
had  not  been  set  apart  as  a  homestead.     Id. 

8.  Power  to  Encumber.  —  If  the  statute  points  out  any  particular  mode 
by  which  the  owner  of  the  homestead  may  sell  or  encumber  it,  to  that 
extent  his  power  over  it  is  restricted;  that  particular  mode  must  be 
adopted,  otherwise  the  sale  or  encumbrance  is  invalid.     Id. 

4.  Exemptions,  Waiver  of,  as  to  Personal  Property. — When  the  con- 
stitution or  statute  is  silent,  a  waiver  of  a  debtor's  right  to  claim  per- 
sonal property  as  exempt  from  execution,  where  attempted  to  be  made 
by  an  executory  contract,  as  a  clause  in  a  note  or  contract,  "waiving 
the  benedt  of  all  exemption  laws,"  is  ineffectual,  and  will  not  be  en- 
forced.    /(/. 

6.  Forced  Sale,  What  is  not  a.  —  Sale  of  homestead  under  a  deed  of 
trust,  or  under  a  decree  of  foreclosure  of  a  mortgage  thereon,  is  not  • 
"  forcod  sale,"  within  the  meaning  of  the  West  Virginia  coostitutioOt 
which  exempts  a  homestead  from  ' '  forced  sale. "     Id. 

6.  Conveyance  of  by  Trust  Deed.  —  Under  the  West  Virginia  constitu- 
tion, and  acts  of  1872-73,  chapter  193,  the  owner  of  a  homestead  set 
apart  under  the  provisions  of  that  act  may  execute  a  valid  deed  of 
trust  thereon.     Id. 

9  Object  ov  ISscbiqas  Constttutional  Provision  for  Homestsao  is 
to  protect  that  dwelling  which  has  been  the  actual  home  of  the  family 
from  such  disturbance  as  will  make  them  lose  its  enjoyment.  It  is  con- 
fined, by  its  language,  to  the  property  actually  occupied  as  a  homestead 
by  a  resident  of  the  state,  and  if  the  owner  has  a  family,  it  is  the  ao- 
toal  home  of  that  family  which  is  protected  against  creditors.  Stan- 
ton V.  Hitchcock,  821. 

Ik  Therb  is  Nothing  nf  Michigan  Homestead  Act  Which  Coktbm- 
PLATES  that  a  wife  who  has  never  lived  on  the  premises,  or  claimed 
to  live  there,  may,  after  her  husband's  death,  claim  such  an  interest 
by  relation  as  will  avoid  his  dealings  with  property  which  he  never 
meant  should  be  the  home  of  the  absentee,  however  much  he  may  have 
wronged  her.  The  provisions  of  the  act  are  confined  expressly  to  resi- 
dent widows.    Id. 

0.  Where  Wife  has  Oncb  Had  hkr  Home  with  her  Hitsband  in  his 
dwelling,  he  cannot  deprive  her  of  that  vested  right  by  driving  her 
out.     Id. 

10.  Character  of  Ant  Property  as  Homestead  Depends  on  Intex- 
TION,  and  it  may  be  entirely  destroyed  by  a  removal  of  residence,  after 
which  the  property  stands  liable  to  sale  or  other  disposal  by  the  owner 
at  his  pleasure.     Id. 

Cuxvevance  or  by  Husband  without  Signature  of  Non-resi- 
itsr    Wife. —  A    married    man   went    to    Michigan,    leaving    behind 
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him,  in  New  York,  his  wife  and  two  minor  children,  she  expecting  to 
join  him  in  the  new  home,  but  never  did.  He  bonght  a  lot  and  built  a 
bouse  thereon,  and  about  two  years  after  his  arrival  remarried,  without 
a  divorce  from  his  first  wife.  The  second  wife  married  him  in  good 
faith,  supposing  him  to  be  single,  and  lived  with  him  as  his  wife  on  said 
premises  till  his  death,  prior  to  which  he  conveyed  the  property  to  her. 
None  of  the  first  family  ever  lived  in  Michigan,  except  that  a  son,  aged 
then  about  eighteen,  came  and  was  received  as  a  member  of  his  father's 
new  household,  until  dismissed  for  ill-treating  the  children  of  the  second 
wife;  and  the  husband  never  made  or  proposed  to  make  the  property  a 
home  for  the  common  occupancy  of  himself  and  first  wife,  but  it  was 
intended  for  and  actually  occupied  by  the  second  wife  and  family,  and 
so  continued  till  the  husband's  death.  Under  this  state  of  facts,  the 
land  never  became  the  homestead  of  the  first  wife,  and  the  husband's 
deed  to  the  second  wife  was  not  void  for  want  of  her  signature"    Id. 

12.  Bo.vD  FOR  Title  Executed  by  Husband  and  Wife  to  Convey 
THEIR  Homestead  can  be  enforced  against  the  husband  by  a  bill  for 
specific  performance,  if  at  any  time  before  the  bond  should  become 
barred,  such  homestead  was  abandoned  and  a  new  homestead  was  ac- 
quired. Or  if  the  facts  are  such  as  would  prevent  the  enforcement  of 
a  specific  performance,  a  suit  for  damages  will  lie  against  the  husband 
for  breach  of  the  condition  of  the  bond,  if  damage  has  been  sustained. 
Oof  V.  Jonea,  619. 

13.  Provision  of  Texas  Constitution,  Article  16,  Section  50,  under  which 
mortgages,  liens,  deeds  of  trust,  and  deeds  involving  a  condition  of 
defeasance  on  the  homestead  are  void,  has  no  application  to  a  con- 
tract to  convey  at  a  future  time,  and  after  the  property  has  lost  its 
homestead  character.     Id. 

14.  Wife  Who  is  Induced  by  Fraudulent  Conduct  on  the  part  of  her 
husband  to  sign  a  deed  conveying  their  homestead  is  entitled,  in  a  court 
of  equity,  to  have  such  deed  set  aside,  and  to  be  restored  to  her  rights. 
Spiegel  v.  Spiegel,  826. 

16.  City  Lot  Purchased  with  Intention  of  Marino  It  Hohiestead 
for  the  purchaser  aud  his  family  will  be  exempt  from  levy  and  sale  on 
execution  from  the  time  of  purchase,  even  though  unimproved  and 
without  a  dwelling  thereon,  if  the  purchaser  incloses  it  and  uses  and 
occupies  it  with  the  constant  purpose  of  making  it  his  home,  and  uses 
the  proceeds  thereof,  ami  such  means  as  he  can  procure,  within  a  reason- 
able time,  to  erect  a  house  thereon  for  his  family,  provided  it  does  not 
exceed  in  quantity  and  value  the  constitutional  limit.  What  will  be 
regarded  as  a  reasonable  time  must  necessarily  depend  upon  the  circum- 
stances of  the  particular  case.     Deville  v.   Widoe,  852. 

HOMICIDE. 

I.  One  Who  in  Attempt  to  Kill  One  Person  by  Mistake  Kills  An- 
other IS  Guilty  of  Murder  or  Manslaughter;  but  where  two  par- 
ties assault  a  third,  who  in  the  attempt  to  shoot  them  kills  another  by 
mistake,  the  assaulting  parties  are  not  guilty  of  or  responsible  for  such 
killing,  where  there  was  nothing  in  the  character  of  the  assault  which 
would  justify  a  prudent  man  in  resorting  to  a  revolver,  and  there  was 
no  concert  of  action,  and  no  common  design  or  purpose  between  them 
and  the  assaulted  party.     Butler  v.  People,  423. 
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2.  It  18  QxTKanoNABLE  whether  the  Corpcs  Delicti  ts  Siffiuientlt  Es- 
tablished where  the  whole  testimony  of  the  cause  of  death  is  that  given 
by  a  companion  of  tho  deceased,  who  testifies:  "I  knew  Louis  McDou- 
gald;  he  is  dead;  Mr.  High  shot  him;  I  suppose  that  was  the  cause  of 
his  deaih," — no  excuse  beiug  shown  why  other  evidence  on  the  point 
was  not  produced.     Hiyh  v.  Stale,  488. 

8.  Murder.  —  Evidence  is  Admissible  to  Show  Motive,  Hostility,  In- 
terest, OR  Bias  of  Witness  toward  Accused,  as  that  witness  had 
had  80U1U  diiEculty  with  the  accused  the  night  preceding  the  shooting, 
and  had  followed  accused,  threatening  to  see  him  again  and  shoot  him. 
Bonnard  v.  State,  431. 

4.  Murder  —  Explanatory  Statements  of  Accused  as  ESvidencx.—  Where 
prosecution  proves  by  certain  witnesses  the  statements  accused  had 
made  to  them,  the  defense  is  entitled  to  prove  what  statements  he  had 
made  to  another,  in  order  to  explain  the  statements  made  to  the  wit- 
nesses for  the  prosecution,  under  the  statutory  rule  that  "when  a  de- 
tailed act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  or  writing  which  is  necessary  to  make  it 
fully  understood,  or  to  explain  the  same,  may  also  be  given  in  evi- 
dence": Texas  Code  Crim.  Proc,  art.  751.     Id. 

fi.  Accused  is  Guilty  of  Mctrder  if  the  killing  is  consequent  upon  a  diffi- 
culty between  him  and  tho  deceased,  no  matter  which  provoked  it,  and 
there  had  been  an  enmity  between  the  parties  for  some  months,  and  ac- 
onsed  had  made  serious  threats  against  the  deceased,  which  had  been 
communicated  to  hiui,  and  ho  was  anticipating  trouble  with  accused 
when  he  should  meet  him,  and  was  prepared  therefor,  and  under  these 
circumstances  both  parties  had  determined  to  bring  on  a  difficulty  when 
they  should  meet,  in  which  the  one  intended  to  kill  the  other,  or  inflict 
serious  bodily  injury,  which  might  result  in  death.     Id. 

6.  Killinq  18  Manslaughter  only  if  accused  did  not  intend  to  provoke  a 

difficulty  with  deceased,  but  sought  an  interview  with  him  solely  to 
obtain  payment  of  a  claim,  and  a  difBculty  ensued,  in  which  accused,  on 
account  of  abuse  heaped  upon  him  by  deceased,  voluntarily  slew  him  in 
heat  of  passion  engendered  by  the  present  abuse,  taken  in  connection 
witii  the  previous  wrongs  done  him  by  deceased,  and  the  circumstances, 
all  combined,  were  of  such  a  character  as  to  produce  cause  adequate  to 
render  the  mind  incapable  of  cool  reflection.     Id. 

7.  Instruction.  —  Killing  is  Manslaughter  only  if  accused  sought  inter- 

view with  deceased  with  no  hostile  intentions,  and  deceased  became  en- 
raged, and  committed  an  assault  upon  defendant,  which  inflicted  pain  or 
bloodshed,  and  under  the  passion  thus  engendered  accused  shot  and 
killed  deceased;  and  an  instruction  is  radically  defective  which  does  not 
present  this  phase  of  the  law  in  affirmative  terms.     Id. 

8.  Killing  is  Justifiable  on  Ground  of  Necessary  Self-defense  if  ac- 

cused Bonght  an  interview  with  deceased  with  no  hostile  intentions,  but 
solely  to  demand  settlement  and  payment  of  a  claim,  and  deceased 
became  angry  and  a  wordy  altercation  ensued,  during  which  deceased 
drew  bis  pistol,  and  assaulted  accused  in  such  a  manner  as  to  create  in 
the  latter 's  mind  a  reasonable  apprehension  of  death  or  serious  bodily 
injury,  and,  acting  upon  such  reasonable  apprehension,  accused  fired 
the  fatal  shot.  Id. 
0.  Two  of  the  "Adequate"  Causes  Sufficient  to  Reduce  a  Homicide 
from  Murdkr  to  Manslaughter  are:  "1.  An  assault  and  battery  by 
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ilie  deceaised  causing  pain  and  bloodshed;  and  2.  A  serious  personal  con- 
flict, in  which  great  injury  is  inflicted  by  the  person  killed,  by  moans  of 
weapons  or  other  instruments  of  violence,  or  by  means  of  great  superi- 
ority of  personal  strength,  although  the  person  guilty  of  the  homicide 
were  the  aggressor,  provided  such  aggression  was  not  made  with  intent 
to  bring  on  a  conflict  for  the  purpose  of  killing ":  Texas  Penal  Code, 
arts.  593,  697.  And  it  is  expressly  declared  that  "an  assault  and  bat- 
tery so  slight  as  to  show  no  intention  to  inflict  pain  or  injury  "  is  not 
adequate  cause:  Id.,  sec.  596.     ffigh  v.  State,  488. 

10.  Homicide  is  Permitted  bt  Law  in  Neoessart  Self-defense  forthepnr- 
pose  of  preventing  murder,  or  maiming,  or  serious  bodily  injury,  and  the 
only  qualification  prescribed  is  "that  the  attack  upon  the  person  of  an 
individual  in  order  to  justify  homicide  must  be  such  as  produces  a  rea- 
sonable expectation  or  fear  of  death  or  some  serious  bodily  injury ": 
Texas  Penal  Code,  art.  574.  A  defendant  so  attacked  is  neither  bound 
to  retreat  nor  to  resort  to  any  other  means  before  slaying  his  assailant.  Id. 

11.  Self-defense  where  the  Attack  and  Injury  are  by  the  Fists  of  the 
Deceased,  with  Intention  of  Inflicting  a  Beating  upon  defendant, 
and  if  defendant  had  already  received  serious  bodily  injury  at  the  hands  of 
deceased,  and  it  reasonably  appeared  to  him  from  the  acts  and  conduct  of 
deceased  that  the  combat  was  not  over,  and  that  he  was  about  to  receive 
additional  bodily  injury  from  deceased,  that  deceased  had  the  ability  to 
inflict  the  injury,  that  the  danger  was  threatening  and  imminent,  and 
under  such  circumstances  and  so  believing  he  shot  and  killed  deceased, 
then  he  would  be  justifiable  upon  the  ground  of  hia  necessary  self-de- 
fense.    Id. 

12.  Killing  in  Self-defensx.  —  Where  Acottsbdhas  been  Threatened  bt 
Deceased  with  Death  or  Serious  Bodily  Injxtry,  and  such  threat 
has,  prior  to  the  homicide,  been  communicated  to  the  accused,  and  at 
the  time  of  the  homicide  the  deceased  by  any  act  manifests  an  intention 
to  execute  such  threat,  the  killing  is  justifiable  homicide.  Alexander  v. 
State,  438. 

13.  iNSTRUCTioNa.  — Where  Accused  Relies  upon  the  Law  of  Self-de- 
fense, evidence  as  to  threats  and  character  of  deceased,  and  his  conduct 
at  the  time  of  the  homicide,  should  be  affirmatively  submitted  to  the 
jury,  to  be  considered  by  them  in  determining  whether  or  not  "adequate 
oanse  "  for  the  homicide  existed.    Id. 

14.  Instructions  —  Intent  to  Kill.  —  Where  jury  were  instructed  what  the 
law  was  in  case  the  evidence  showed  that  the  accused  provoked  the  con- 
test with  the  deceased,  with  intent  to  kill  him,  they  should  also,  where 
the  evidence  warrants  it,  be  instructed  as  to  what  the  law  is  when  a 
difficulty  is  provoked  with  no  intention  to  kill.     Id. 

18.  Homicide  Committed  in  Preventing  Arrest  is  Justifiable,  even  if  the 
attempted  arrest  is  lawful,  where  power  to  arrest  is  exercised  in  such  a 
wanton  and  menacing  manner  as  to  threaten  accused  with  loss  of  life  or 
some  bodily  harm.     Jone^  v.  State,  454. 

16.  Killing  in  Resisting  an  Illegal  Arrest  of  ordinary  character  is  man- 
slaughter.    Id. 

17.  On  Trial  for  Murder,  Instructions  should  Distinctly  Set  Forth  the 
Law  applicable  to  the  case,  not  alone  the  case  as  made  by  the  evidence 
for  the  prosecution,  but  the  case  as  made  by  all  the  evidence,  and  espe- 
cially the  law  applicable  to  any  favorable  evidence  comprising  defensive 
matter  in  behalf  of  the  accused.     Meuly  v.  State,  477. 
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18.  Self-D£FENsk.  -  -  Under  the  law  of  Texas,  a  party  ha«  a  right  to  defend 
himself  against  any  assault,  or  tlireatened  assault,  made  npon  his  person, 
calculated  to  inflict  death  or  serious  bodily  injury;  and  it  is  not  essential 
to  his  perfect  right  of  self-defense  that  the  danger  be  real  or  in  fact  ex- 
ist; it  may  only  l)c  apparent.  If  it  reasonably  appears  from  the  circum- 
stances of  the  case  that  danger  existed,  the  person  threatened  with  such 
apparent  danger  has  the  same  right  to  defend  against  it,  and  to  the  same 
extent,  that  ho  would  have  were  the  danger  nwd.  But  if  a  party,  by  his 
own  wrongful  act,  brings  about  the  necessity  of  taking  the  life  of  an- 
other to  prevent  being  himself  killed,  he  cannot  say  that  such  killing 
was  in  his  necessary  self-defense,  but  it  will  be  imputed  to  malice,  ex- 
press or  implied,  by  reason  of  the  wrongful  act  which  brought  it  about, 
or  malice  from  which  it  was  done.     Id. 

19.  MuBDKR.  —  The  Rule  as  to  Self-defense  la  LmiTED  by  the  Intention 
of  a  party  who  brings  about  the  necessity  of  taking  the  life  of  another. 
If  the  intention  was  not  felonious,  the  homicide  which  necessity  com- 
pelled will  not  be  murder.     Id. 

10.  Sblf-defense. — Where  there  are  More  Assailants  than  One,  the 
slayer  has  the  right  to  act  upon  the  hostile  demonstrations  of  either  one 
of  them,  and  to  kill  either  of  them  if  it  reasonably  appear  to  him  that 
they  were  present,  acting  together  to  take  his  life  or  do  him  serious 
bodily  injury.    Id. 

21.  Right  of  Self-defense  exists,  notwithstanding  a  mere  preparation  to 
commit  the  wrongful  act,  where  there  is  no  accompanying  demonstra- 
tion which  indicates  the  wrongful  purpose.    Id. 

t2.  Manslaughter.  —  A  Person  Illegally  Restrained  of  his  Liberty 
may  not  only  oppose  force  to  force,  but  can  increase  that  force  to  killing 
of  his  adversary,  if  necessary  to  prevent  the  attempted  wrong,  and  such 
killing  is  reduced  to  manslaughter.     Id. 

53.  Manslaughter.— Where  One,  under  the  Influence  of  Sudden  Pas- 
sion, Kills  Another,  not  having  provoked  the  contest  with  intent  to 
kill,  but,  under  the  influence  of  terror  produced  by  the  acts  of  his  adver- 
sary, procures  a  pistol  as  a  means  of  defense  in  case  of  an  attack,  or  in 
case  of  an  attempted  enforcement  of  a  threat  to  illegally  restrain  him  of 
bis  liberty,  and  the  acts,  words,  and  conduct  of  his  adversary  are  such 
as  to  arouse  anger,  rage,  sudden  resentment,  or  terror,  rendering  his 
mind  incapable  of  cool  reflection,  and  under  the  immediate  influence  of 
the  sudden  passion  the  killing  is  done,  this  is  not  murder,  but  man- 
slaughter: Texas  Penal  Code,  arts.  593,  594.     Id. 

54.  Question  whether  Act  of  Killing  was  Caused  by  Passion  is  for  thk 
Jury,  and  not  for  the  court,  to  pass  upon,  where  the  evidence  tends  to 
show  that  passion  was  aroused  by  an  adequate  cause.    Id. 

HUSBAND  AND  WIFE. 

1.  Community  Property.  —  It  is  Settled  Law  in  Texas  that  All 
Property  Acquired  during  marriage  is  presumed  to  belong  to  the 
community,  whether  the  conveyance  is  to  the  husband  or  wife,  or  both, 
and  the  burden  of  proving  that  it  is  the  separate  property  of  either  is  on 
the  party  asserting  it.  And  in  order  to  show  that  property  purchased 
during  the  marriage  is  the  separate  property  of  one  of  the  spouses,  the 
fund  with  which  it  was  acquired  must  be  clearly  shown  to  have  been 
the  separate  property  of  such   person,  and   this  will   not   be   inferred 
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except  from  circumstancea  of  a  conclusive  tendency,  if  at  all.  Morri$ 
V.  Hastings,  670. 

2.  Reconveyance  to  Husband  of  Land  Deeded  to  Wife  will  be  Oedered, 
WHERE  She  Abandons  Him  without  Cause,  and  such  land  was  con* 
veyed  to  her  at  her  solicitation  by  reason  of  his  confidence  in  her  as  hit 
wife,  to  relieve  her  anxiety,  and  to  provide  her  with  a  means  of  support 
in  case  of  his  death.     Dickerson  v.  Dickerson,  213. 

8.  Wife  will  be  Bound  where  She  Executes  Deed  of  Real  Estate  is 
Blank  as  to  grantee,  date,  or  amount  of  consideration,  and  delivers  it 
to  her  husband  under  circumstances  which  imply  authority  in  him  or 
such  person  as  he  may  authori;:e  to  fill  out  said  blanks;  especially  so, 
where  she  afterwards,  with  full  knowledge  of  the  fact,  receives  and  useg 
the  money  arising  from  a  sale  of  the  land  to  a  honajide  grantee.  Reed  v. 
Morton,  247. 

4.  Husband  cannot  Testify  where  his  Wife  has  Interest  involved  in 
the  litigation.     Johnson  <t-  Co.  v.  Boke,  Frellsen  v.  Witkowski,  528. 

INDICTMENT. 

1.  Principals   in    Crime.  —  Person    not  Present   at   the  Commission 

OF  A  Crime,  but  Who  Counseled,  Induced,  and  Proccred  it  to  be 
committed,  may,  under  the  provisions  of  section  294  of  the  Penal  Code  of 
New  York,  be  convicted  under  an  indictment  charging  him  with  the 
commission  of  such  crime.     People  v.  B liven,  701. 

2.  Accessaries  before  the  Fact,  in  Cases  of  Treason  and  of  Misde- 

MEANOR,  ARE  PRINCIPALS,  by  the  rules  of  the  common  law.     Id. 

8.  Accessaries  before  the  Fact  in  the  Commission  of  a  Felony  may  be 
Indictted  and  Convicted  as  Principals,  under  section  29  of  the  Penal 
Code  of  New  York.  That  section  reads  as  follows:  "A  person  con- 
cerned in  the  commission  of  a  crime,  whether  he  directly  commits  the 
act  constituting  the  offense  or  aids  and  abets  in  its  commission,  and 
whether  present  or  absent,  and  a  person  who  directly  or  indirectly 
counsels,  commands,  induces,  or  procures  another  to  commit  a  crime,  ia 
a  principal."    Id. 

4.  In  Indictment  for  Felony,  One  Charoed  as  Principal  cannot  be 
Convicted  as  an  Accomplice.    Phillips  v.  State,  471. 

6.  Idem  Sonans.  —  In  Charging  Intent  in  Indictment  for  Theft,  the 
Use  of  "  Appriate  "  for  "  Appropriate  "  is  Fatally  Defective,  where 
intent  to  appropriate  is  an  essential  and  material  element  of  the  offense 
under  the  statute.     Jones  v.  State,  449. 

INSTRUCTIONS. 

1.  Court  cannot  Properly  Submit  to  Jury  facts  on  which  the  testimony 

is  all  one  way.     Hunt  v.  Order  of  Chosen  Friends,  855. 

2.  Instructions  Which  Present  Matters  of  Fact,  Supported  to  Some 

Extent  at  Least  by  the  Evidence,  should  be  given,  and  it  is  error  to 
refuse  them;  the  court  may  not  ignore  matters  of  fact  submitted  by  a 
defendant,  by  refusing  to  submit  to  the  jury  the  law  applicable  thereto. 
Phillips  v.  State,  471. 
8.  State  may  be  Required  to  Elect  upon  Which  Count  of  an  Indict- 
ment It  will  Claim  Conviction,  only  when  distinct  felonies  not  of  the 
same  character  are  charged  in  different  counts  in  the  same  indictment, 
but  where  there  are  two  counts,  and  the  state  itself  elects  upon  which 
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toproceed,  and  the  court  sanctions  such  election,  that  coant  alone  shonM 
be  sobmitted  to  the  jary,  who  should  be  instructed  that  they  could  not 
consider  and  could  not  convict  on  the  other  count.     Baker  v.  State,  427. 

4.  SKLy-DErKNSE.  —  If  a  party's  right  to  self-defense  depends  upon  the  intent 
with  which  be  provoked  the  difficulty,  and  the  intent  is  a  fact  to  be  found 
by  the  jury,  then  the  charge  of  the  court,  in  cases  where  the  evidence 
creates  any  doubt  as  to  the  character  of  the  intent,  should  always  in* 
struct  the  jury  as  to  the  distinction  between  perfect  and  imperfect  self- 
defense,  as  applicable  to  the  particular  act  of  accused,  and  his  liability. 
Meuly  V.  Slate,  477. 

§.  SfLr-DETENsK.  —  Wherb  Deceassd,  Attehftlno  Illeqal  Asbkst,  made 
an  unlawful  attack  upon  accused,  reasonably  calculated  to  create  in  a 
man  of  ordinary  mind  a  belief  that  deceased  was  about  to  inflict  on  him 
doath  or  serious  bodily  injury,  the  right  of  accused  to  kill  in  such  case 
is  oomplete,  whether  he  was  or  was  not  the  person  named  in  a  warrant 
which  deceased  had  illegallj'  attempted  to  serve,  and  a  charge  to  the 
contra  is  erroneous.     Jones  v.  State,  454. 

A  Homicide  to  Prevent  Unlawttl  Arrest  is  JusmriABiJi  if  aocuaed  at 
the  time  believed,  and  had  reasonable  cause  to  believe,  that  he  was  being 
unlawfully  arrested,  that  his  life  waa  in  serious  danger,  and  that  the 
killing  was  necessary  to  prevent  his  unlawful  arrest;  and  it  is  error  to 
refuse  instruction  to  that  effect.     Id. 

7.  Variance. — Evidencb  is  Sitfficient  to  Sustain  Allegation  in  In- 
dictment FOR  Assault  wfth  Intent  to  Commit  Mxtbdeb,  where 
indictment  is  not  required  to  set  forth  the  means  and  weapon  used, 
and  the  assault  is  alleged  to  have  been  committed  "with  a  gun,"  but 
the  testimony  shows  that  the  weapon  used  was  "a  pistol";  and  sin 
instruction,  in  substance  that  conviction  might  be  had  if  assault  as 
charged  was  committed  with  a  £un  or  pistol,  is  correct.  Douglaaa  ▼.  States 
459. 

■%.  Instructions  not  Affucablb  to  Facts  mat  bb  Refuskd.  Chkagoetc. 
R'y  Co.  V.  West,  380. 

f.  Charge  of  Court  to  Jurt  in  the  particular  case  held  to  be  improper, 
on  the  ground  that  it  was  argumentative.  Haya  v.  OainetviUe  Street  B'p 
Co.,  624. 

See  Damages,  8;  Homicide,  13, 14. 

mSURANCK 

1.  Language  of  Condition  in  Policy  of  Insurancb  must  bb  Clear 
and  unambiguous,  and  any  reasonable  doubt  as  to  its  meaning  mu^t 
be  resolved  in  favor  of  the  insured.  The  terms  employed  must  be 
construed  with  reference  to  the  nature  of  the  property  insured,  the  pur- 
.poses  for  which  it  is  ordinarily  used,  and  the  manner  in  which  it  is 
usually  kept,  so  as  to  give  the  conditions,  if  possible,  a  meaning  reason* 
ably  applicable  to  the  kind  of  insurance  upon  that  particular  species  of 
property.     De  Chaff  v.  Queen  Ins.  Co.,  686. 

1.  Construction  of  Insurance  Policy  with  Reference  to  Situation  of 
Property  Insured.  —  A  statement  in  a  policy  of  insurance  against  fire 
and  lightning,  describing  live-stock  covered  by  the  policy  as  being  in  a 
certain  barn,  taken  in  connection  with  a  clause  in  the  policy  providing 
tha^  the  company  "shall  not  be  liable  for  more  than  the  sum  or  sums 
insured,  nor  the  interest  of  the  insured,  except  as  hereinafter  provided, 
as  specified  upon  the  property  described  in  the  places  herein  set  forth. 


Index.  969 

and  not  elsewhere,"  is  to  be  construed  as  mere  matter  of  description  for 
identification  of  the  property  insured,  and  not  a  promissory  stipulatioa 
on  the  part  of  the  insured,  or  a  condition  of  insurance  on  the  part  of  the 
insurer,  that  such  location  of  the  property  should  remain  unchanged. 
Id. 
8.  Oral  Assent  by  Agent  of  an  Insurance  Cojipant  to  the  Effect- 
iNQ  OP  Additional  Insurance  will  not  relieve  the  insured  from  the 
forfeiture  of  his  policy,  when  it  provides  that  such  agent  has  no  au- 
thority to  waive,  modify,  or  strike  from  the  policy  any  of  its  printed 
conditions,  nor  in  case  the  policy  shall  become  void,  to  revive  the  same, 
and  that  if  the  assured  shall  procure  any  other  or  further  insurance 
without  the  consent  of  the  company  written  upon  the  policy,  the  policy 
shall  become  void.  The  assured  must  be  presumed  to  have  knowledge 
of  the  restrictions  contained  in  the  policy.  Cleaver  v.  Traders'  Ins.  Co., 
908. 

4.  Insurance  Company  has  Power  to  Restrict  the  Powers  and  Dcttes 

OF  its  Agents  as  it  may  choose;  and  when  their  authority  is  expressly 
limited  and  restricted  by  the  policy  which  the  insured  receives,  such 
restrictions  and  limitations  must  be  regarded  as  binding  upon  him.     Id, 

5.  Fact  that  the  Assured  may  not  have  Read  the  Printed  Con- 

ditions OF  his  Policy,  and,  in  ignorance  of  them,  relied  upon  the  im- 
plied or  assumed  powers  of  an  insurance  agent,  cannot  help  him.  It  is 
the  business  of  the  assured  to  know  what  his  contract  of  insurance  was, 
and  there  can  be  no  difference  in  this  respect  between  an  insurance  policy 
and  any  other  contract.     Id. 

6.  When  Insurance  Policy  Contains  Limitations  upon  the  Power  o» 

THE  Agent,  he  has  no  legal  right  to  contract  as  agent  of  the  company 
with  the  assured  so  as  to  change  the  conditions  of  the  policy,  or  to  dis- 
pense with  the  performance  of  any  essential  requisite  contained  therein, 
and  the  holder  of  the  policy  is  estopped  by  its  acceptance  from  relying 
upon  any  powers  in  the  agent  in  opposition  to  the  limitations  and  re- 
strictions contained  in  the  policy.     Id. 

7.  Fraud  as  Bar  to  Recovery  for  Loss  under  Policy.  —  The  assignee 

of  a  policy  of  insurance  containing  a  provision  "that  all  fraud  or  at- 
tempt at  fraud,  by  false  swearing  or  otherwise,  shall  be  a  complete 
bar  to  any  recovery  for  loss  under  it,"  cannot  enforce  a  recovery, 
although  the  assignment  was  made  with  the  consent  of  the  insurance 
company,  if  the  transfer  proved  to  be  fraudulent  as  to  creditors, 
of  which  the  company  was  ignorant  when  it  consented  to  the  transfer; 
and  this  is  so,  although  the  assignee  was  the  local  agent  of  the  company. 
Phtnix  Ins.  Co.  v.  Willis,  566. 
8w  Iksurance  Company  may  Insist  upon  the  Invalidity  of  its  policy,  for 
breach  of  conditions  therein,  and  thus  avoid  liability  for  a  loss,  without 
returning  or  offering  to  return  any  portion  of  the  premiums  paid.     Id. 

8.  Cbeditors  of  Insured  cannot  Compel  Payment  of  the  Policy  by  pro- 

cess  of  garnishment  against  the  insurance  company,  if  the  insured  him* 
self  has  forfeited  the  right  to  enforce  collection  by  violating  conditions 
contained  in  the  policy.  Id. 
10.  Life  Insurancb  Policy  may  be  Avoided  for  False  Answers  Writtbii 
BY  the  Agent  of  the  Insurance  Company,  after  leaving  the  presence 
of  the  assured,  in  an  application  signed  in  blank,  if  the  answers  so  writ- 
ten conform  to  those  actually  made  by  the  applicant.  Brown  v.  Metrth 
politan  Life  /a*.  Co.,  894. 
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11.  If  Answers  are  Writtex  in  Application  for  Isstrance  bt  Aoent 
OF  THE  Insurer  without  TrfE  Knowledge  or  consent  of  the  applicant, 
the  company  ia  precluded  from  any  defense  based  on  the  falsity  of  such 
answers.     Id. 

12.  Answers  of  Appucant  for  Insurance  ought  to  be  Construed 
Liberally  in  his  favor.     Id. 

13.  Question  to  Applicant  Regarding  "Attendance  by  Physician" 
shonld  be  construed  as  meaning  attendance  upon  the  applicant  for  soma 
disease  or  ailment  of  importance,  and  not  for  an  indisposition  trivial  in 
its  nature,  and  such  as  all  persons  aro  liable  to  who  are  yet  considered  to 
be  in  sound  health  generally.     Id. 

14.  False  Answers  to  Questions  Regarding  Health  of  Applicant  will 
avoid  policy  of  insurance,  though  in  a  prior  application  to  the  same  in- 
surer for  other  insurance,  different  and  correct  answers  were  made  to 
the  Rame  question.  The  insurer  is  not  bound  to  take  notice  of  the  answers 
given  in  the  prior  application.     Id. 

16.  The  Term  "Sound  Health,"  when  Used  in  Questions  in  Applioa 
tions  for  life  insurance,  means  a  state  cf  health  free  from  any  disease  or 
ailment  that  affects  the  general  soundness  and  healthfolness  of  the  sys- 
tem seriously,  not  a  mere  temporary  indisposition  which  does  not  tend 
to  weaken  or  undermine  the  constitution  of  the  assured.     Id. 

16.  Evidence.  —  Conversation  of  Physician  with  Mother  of  the  As- 
BUBED  is  not  competent  evidence  for  the  purpose  of  showing  the  latter's 
state  of  health.    Id. 

17.  Evidence.  —  Photograph  of  Assured  is  not  Competent  Evidence  for 
the  purpose  of  showing  his  healthy  appearance.     Id. 

18.  Evidence.  — Physician  is  not  Precluded  from  Answering  the  ques- 
tion as  to  whether  or  not  he  had  ever  treated  the  assured  for  a  ppecified 
disease,  such  as  typhoid  fever.     Id. 

19.  Parol  Evidence  is  Admissible  to  Show  that  An.s%ver3  Written 
by  an  Insurance  Agent  in  an  application  which  had  been  first  signed 
in  blank  were  incorrectly  written  by  the  agent,  and  were  not  the  true 
answers  made  by  the  assured.     Id. 

to.  Evidence.  —  Testimony  of  a  Physician  in  Relation  to  What  an  Ap- 
plicant FOR  Insurance  Said  about  having  a  Particular  Disease, 
and  the  physician's  conclusion  from  such  examination,  and  his  statement 
in  his  written  report  thereof,  are  admissible  as  tending  to  prove  that 
the  applicant  was  free  from  the  disease  in  question.     Id. 

W.  Policy  Declaring  that  if  the  Insured  shall  Die  by  his  Owh 
Hand,  sane  or  insane,  it  shall  become  null  and  void,  is  avoided  if  he 
commits  suicide  while  insane,  unless  his  insanity  was  such  that  he  did 
not  know  that  his  act  was  done  for  the  purpose  of  self-destruction.  It 
matters  not  that  he  had  no  conception  of  the  wrong  involved  in  its 
commission.     Streeier  v.  Western  Inauraiice  Company,  882. 

t2.  Suicide  cannot  be  Regarded  as  Death  by  Accident  or  from  acci- 
dental causes,  from  the  fact  that  it  was  committed  while  the  assured 
was  insane,  and  the  insanity  was  produced  or  accelerated  by  an  acci- 
dental fall  or  injury.  Whether  the  injury  received  by  the  fall  was  the 
cause  of  the  suicide  was  too  conjectural  to  be  submitted  to  the  jury  as  a 
direct  cause  of  self-destruction.     Id, 

n.  Accident  Insurancb  —  Death,  when  not  the  Result  of  Design. — 
Accident  insurance  policy  contained  a  condition  exonerating  the  insurer 
from  liability,  if  the  death  of  the  assured  was  the  result  of  design  on  th« 
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part  of  the  assured  or  any  other  person.  The  assured  •was  shot  by  an 
officer;  but  there  was  some  evidence  tending  to  show  that  the  officer  did 
not  know  it  was  the  assured  at  whom  he  shot,  and  that  he  did  not  in- 
tend to  kill  the  assured.  Held,  that  if  this  evidence  were  true,  it  could 
not  be  said  as  a  matter  of  law  that  the  assured  lost  his  life  from  the  de- 
sign of  another.     Utter  v.  Travekra'  Insurance  Com-pany,  91 3. 

S4.  Death  does  not  Result  from  the  Unlawful  Act  op  the  Assured, 
if  he  was  a  deserter  and  was  killed  by  an  officer,  who  was  instructed  to 
arrest  him  as  such  deserter,  if  he  was  not  doing  any  unlawful  act  at 
the  time  he  was  killed.     Id. 

26.  Void  Condition.  —  Clause  in  a  Policy  of  Insurance  Requiring 
Direct  or  Positive  Proof  that  the  death  of  the  assured  was  caused 
by  external  violence  and  accidental  means,  and  was  not  the  result  of 
design,  either  on  the  part  of  the  assured  or  any  other  person,  cannot 
be  allowed  to  prevail  as  a  rule  of  evidence  on  the  trial  of  an  action 
against  the  insurer.  Courts  will  not  permit  the  course  of  justice  tipon 
a  trial  before  them  to  be  stipulated  or  contracted  in  such  manner  as 
to  defeat  the  ends  to  be  subserved  by  such  trial.     Id. 

26.  If  Stipulation  or  Exception  in  a  Polict  of  Insurance  is  Capable 
OF  Two  Meanings,  that  must  be  adopted  which  is  most  favorable  to  the 
assured.     Jd. 

27.  Policy,  Construction  of.  —  A  policy  was  issued  by  which  the  per- 
son insured  was  indemnified  from  loss  by  accident,  in  a  certain  sum 
per  week,  "against  loss  of  time  not  exceeding  twenty-six  consecutive 
weeks  from  the  happening  of  such  accident  and  injury  as  shall,  in- 
dependently of  all  other  causes,  immediately  and  wholly  disable  and 
prevent  him  from  the  prosecution  of  any  and  every  kind  of  business 
by  reason  of  bodily  injuries,  ....  through  external,  violent,  and  ac- 
cidental means;  or  in  the  event  of  death,  occasioned  by  bodily  injuries 
received  as  aforesaid,  when   resultiug  within   ninety  days    from   the 

happening  thereof,  and  iu  such  event  ouly  will  pay  the  sum  of ; 

provided,  always,  that  this  insurance  shall  not  extend  to  any  bodily  in- 
jury of  which  there  shall  be  no  external  and  visible  sign  upon  the  body 
of  the  insured,  nor  to  any  death  or  disability  which  may  have  been 
caused  by  hernia,  bodily  infirmities,  nor  by  the  taking  of  poison,  con- 
tact with  poisonous  substances,  or  inhaling  of  gas,  or  by  any  surgical 
operation  or  medical  treatment;  nor  to  any  cause  except  where  the  in- 
jury is  the  approximate  and  sole  cause  of  the  disability  or  death. "  The 
assured  was  found  dead  in  his  room,  and  it  was  evident  that  his  death 
had  been  caused  by  breathing  illuminating  gas,  and  there  were  no  ex- 
ternal or  visible  signs  of  injury  upon  his  body.  The  judge,  however, 
found  as  a  fact  that  the  death  was  occasioned  by  accidental  means.  It 
was  held  that  this  death  was  one  against  which  the  decedent  was  in- 
sured by  the  terms  of  the  policy  above  set  forth;  and  that  the  proviso  in 
the  policy,  by  which  the  insurer  exempted  himself  from  liability  for  any 
bodily  injury  of  which  there  should  be  no  external  and  visible  sign  upon 
the  body,  clearly  had  reference  only  to  the  weekly  claim  for  indemnity, 
and  not  to  an  injury  resulting  in  the  death  of  the  assured.  Paul  v. 
Travelers  Insurance  Company,  758. 

28.  An  Accident  is  the  Happening  of  an  Event  without  the  aid  or  the 
design  of  the  person  injured,  and  which  is  unforeseen.      Id. 

29.  Policies  of  Insurance,  Construction  of.  — Policies  of  insurance  are  to 
be  liberally  interpreted,  and  conditions  therein  must  be  construed  strictly 
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against  t>ioso  for  whose  benefit  they  Are  reserred.  In  their  conBtmo* 
lion,  their  words  ahonld  be  taken  in  that  sense  to  which  the  appareni 
object  and  intention  of  the  parties  limit  them,  and  which  is  to  be  gath- 
end  from  tho  surrounding  clauses,  and  from  all  parts  of  the  instrument. 
Id. 

30.  Insurance  Policies.  —  Death  bt  External  and  Violent  Means, 
within  the  meaning  of  an  insurance  policy,  may  be  occasioned  by  the 
breathing  of  illuminating  gas.  That  gas  in  tho  atmosphere  as  an  exter- 
nal cause  is  a  violent  agency  iu  the  sense  that  it  may  work  upon  the 
assured  no  as  to  cause  his  death,  and  his  death  from  such  cause  moat 
therefore  bo  regarded  as  an  accident  proceeding  from  an  external  and 
violent  agency.     Id. 

31.  Waiver.  —  Though  a  policy  of  insurance  specifies  that  it  shall  be  void  if 
the  property  insured  is  situate  on  leased  ground,  "unless  specially 
agreed  to  in  writing  in  or  upon  the  policy,"  the  company  cannot  avoid 
tho  policy  for  a  breach  of  that  condition  if  its  agent  was  aware  that 
the  property  was  on  leased  ground,  and  made  out  the  application  himself. 
Otrmania  Fire  Ins.  Co.  v.  Hick,  384. 

82.  Estoppel.  —  Insurance  Compant  Which  Knowinolt  Takes  a  Pm- 
MiuM  FOR  A  Policy  under  Conditions  Which  Rbndeb  It  Invalid 
is  estopped  from  urging  those  conditions  to  release  it  from  its  contract. 
Id. 

83.  If  Application  for  Insttrancb  is  Madk  out  by  an  Agent  of  thb 
Inscber,  AcriNG  on  his  own  knowledge,  the  company  ratifies  his  acts 
by  granting  the  policy.  If  he  was  mistaken  in  the  representations 
which  ho  makes  in  the  application,  tho  company  cannot  insist  upon  it 
as  a  defense  to  a  recovery.     Id. 

84.  Court  is  not  Bound  to  Hold  as  Law  All  Legal  Propositionb 
Submitted  to  it  on  trial  of  case  without  jury.  It  is  sufficient  if  propo- 
sitions submitted  and  held  correct  state  every  possible  principle  of  law 
necessary  to  be  considered  in  the  case.     Id. 

INTEREST. 

1.  Interest  upon  Interest,  decisions   respecting  the  allowance  of,  cited 

by  the  court.     Mathews  v.  Toogood,  131. 

2.  Interest  upon  a  Coupon,  or  Interest  Note,  is  forbidden  by  the  statute 

of  Nebraska,  iu  all  cases  where  tho  allowance  of  such  interest,  though 
expressly  agreed  to  bo  paid,  would  result  in  the  payee's  receiving  a 
greater  sum  than  ten  per  cent  per  annum  on  the  amount  of  his  loan.    Id. 

JUDGMENT. 

1.  No  Person  can  be  Effected  by  a  Judicial  Decree  unless  a  Party 

THERETO,  either  individually  or  by  representation.  Landonv.  Toumshend, 
712, 

2.  Judgment  Rendered  by  Court  of  General   Jurisdiciion  will   bb 

Presumed  to  have  been  authoritatively  entered  by  the  clerk,  in  the 
absence  of  proof  aliunde.  Ileraey  v.  Walsli,  689. 
8.  Where  Judgment  by  Default,  in  Action  for  Conversion  of  Promis- 
SORY  Note,  is  EIntered  by  the  clerk  for  the  proper  amount  of  damages, 
such  judgment  will  not  be  treated  as  absolutely  void  because  it  was  en- 
tered without  any  order  or  direction  of  the  court,  nor  will  it  be  set  aside 
for  such  irregularity  merely,  especially  after  considerable  delay.     Id. 
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4.   JtnXJMENT  ReNDEBED  BT  CoTRT  of  GEIfEBiX  JUBISDIOTION  A&1II78T  PaRTT 

AJTEH  HI3  Death  is  not  for  that  reason  void.  It  may  be  erroneous, 
bnt  nntil  reversed  by  some  appropriate  proceeding,  it  ia  valid.  Mitchell 
V.  Schoonover,  282. 
6.  Nunc  pro  Tunc  Entry  of  Judgment.  —  If  Plaintiff  in  Action  is  En- 
TITLED  TO  Judgment  without  further  contest,  or  if  by  the  court's  delay 
he  fails  to  obtain  judgment  when  entitled  to  it,  and  the  adverse  party 
dies,  it  is  the  duty  of  the  court  to  enter  judgment  in  his  favor  as  of  a 
time  when  the  adverse  party  was  living.     M. 

6.  Judgment  of  Nonsuit  is  not  Sufficient  where  the  defendant  makea 

out  a  clear  and  satisfactory  defense  entitling  him  to  a  final  judgment. 
Linman  v.  Riggina,  549. 

7.  Attoenet's  Fees  mat  be  Included  in  Judgment  by  Confession  Au- 

thorized BY  Wakrant  of  Attorney.  —  Stipulation  by  which  a  debtor 
agrees  to  pay  fees  of  his  creditor's  attorney  in  case  the  latter  is  com- 
pelled to  resort  to  legal  proceedings  to  collect  his  debt  is  an  agreement 
which  is  not  only  eminently  just,  but  which  rests  upon  a  good  and  valu- 
able consideration.  Weigley  v.  Matson,  335. 
$.  Stay  of  Execution.  —  Time  during  Which  EIxecution  is  Stated  by 
the  court,  at  the  instance  of  the  judgment  debtor,  must  be  excluded 
from  the  computation  of  the  five  years  after  entry  of  judgment  al- 
lowed by  the  Minnesota  statute  for  enforcing  it.  Wakefield  v.  Brcwn^ 
671. 

9.  Notice   of  Transfer   of  Judgment   must  be   Given  to  Judgment 

Debtor,  unless  it  be  clearly  shown  that  he  had  knowledge  of  the  trans- 
fer, and  if  he  settles  with  his  creditor  before  notification  or  knowledge 
of  the  transfer,  he  is  discharged  from  the  debt.  The  mere  filing  of 
the  transfer  among  the  papers  in  the  suit,  and  the  recording  of  it  in  the 
books  of  the  parish  recorder,  are  not  equivalent  to  the  notice  required  by 
law.     Johnson  v.  Soke,  528. 

10.  Custodian  of  Judicial  Records,  in  Giving  Copies,  need  set  them 
out  only  as  the  originals  appear,  and  so  certify.  The  failure  to  cer- 
tify that  an  affidavit  contained  therein  was  made  by  the  party  who  on 
the  face  of  the  copy  appears  to  have  made  it  is  unimportant.  Ward  v. 
Sutor,  606. 

11.  Test  whether  Former  Judgment  is  a  Bar  generally  is,  whether  or 
not  the  same  evidence  will  sustain  both  the  present  and  the  former  ac- 
tion ;  if  difierent  proofs  are  required  to  sustain  the  two  actions,  a  judg- 
ment in  one  is  no  bar  to  the  other.     Gayer  v.  Parker,  227. 

12.  Res  Adjudicata. — Where  in  Action  upon  Two  of  Three  Notes  given 
for  the  purchase  price  of  a  reaper,  it  is  shown  that  in  an  action  upon  the 
other  note  between  the  same  parties,  defendant  alleged  a  breach  of  war- 
ranty in  the  sale  of  the  machine,  damages  therefor,  and  that  two  other 
negotiable  notes  had  been  executed  and  delivered  to  plaintiff,  whereupon 
defendant  liad  judgment  for  damages  for  the  amount  of  the  purchase 
price  of  the  machine,  such  judgment  is  not  a  bar  to  the  present  action 
founded  upon  the  notes  mentioned  in  the  answer  to  the  former  action, 
but  it  is  a  bar  to  the  defense  therein  as  to  the  breach  of  warranty  in  the 
sale  of  the  machine  gleaded  and  recovered  on  in  the  former  action. 
Knorr  v.  Peerless  Reaper  Co.,  140. 

13.  Record  of  Former  Action  and  Recovery  as  Evidence  in  Sub- 
sequent Action.  —  In  an  action  to  recover  damages  for  injuries  re- 
sulting from  a  permanent  obstruction  of  a  watercourse,  and  the  conse- 
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qaenb  overflowing  of  tho  plaintiff's  land,  the  record  of  a  former  aotion 
and  recovery  for  the  same  cause,  for  damages  sustained  prior  to  the  com- 
mencement of  this  action,  is  properly  admissible  in  evidence  upon  the 
same  issues  involved  in  both  actions.  Byrne  v.  Minneapolis  etc.  R^y  Co., 
CCS. 

14.  FoKMER  Recovery  fob  Injuries  Resultiko  from  Nuisancb  dois  not 
Bar  a  recovery  for  subsequent  injuries  from  a  continuance  of  the  same 
nuisauce.    Id. 

16.  Plsadino  Jurisdiction. —  In  an  action  in  Nebraska  on  a  judgment 
rendered  by  the  circuit  court  of  Boone  County,  Indiana^  it  is  not 
necessary  to  allege  in  direct  terms  that  the  foreign  court  is  a  court 
of  general  jurisdiction,  nor  that  jurisdiction  was  acquired  by  per- 
sonal service  of  summons,  nor  that  judgment  was  rendered  as  required 
by  statute.  The  court  in  which  the  action  is  brought  will  take  judicial 
notice  that  the  court  rendering  the  judgment  had  general  jurisdiction. 
SpeckUmeycr  V .  Dailcy,  119. 

16.  Vacation  of  Judgments  —  Inherent  Power  of  Courts  to  Order, 
Irrespective  of  Lapse  of  Time.  — Power  of  the  court  to  vacate  judg- 
ments is  not  restricted  by  section  724  of  the  code,  authorizing  motions  to 
be  made  for  relief  against  judgments  taken  against  the  moving  party, 
through  his  "mistake,  inadvertence,  or  excusable  neglect."  Its  power 
does  not  depend  on  any  statute,  but  is  inherent.     Ladd  v.  Stevenson,  74S. 

17.  Vacation  of  Judgment,  Who  may  Move  for. —  One  Who  Purchases 
Property  after  Notice  of  the  Action  has  been  tiled,  and  who  ia 
therefore  bound  by  any  judgment  which  may  be  entered  therein,  beara 
such  a  relation  to  the  action  that  he  may,  under  tho  code  of  New  York, 
claim  to  be  made  a  party  during  the  pendency  of  the  action,  and  may 
also  move  the  court  for  the  vacation  of  any  judgment  affecting  hii 
rights.     Id. 

18.  For  Purpose  of  Defeating  Judgment  Rendered  by  a  court  of  general 
jurisdiction,  the  legal  representative  of  a  deceased  party  will  not  be 
heard  to  allege  that  on  the  day  of  the  rendition  of  such  judgment,  but 
at  an  hour  previous  thereto,  his  intestate  died.  Mitchell  v.  Schoonover, 
282. 

JUDICIAL  SALES. 

1.  Purchaser  at  Judicial  Sale  should  not  be  Compelled  to  Accept 

Doubtful  Title.  Purchaser  at  partition  sale  should  be  released  from 
his  bid,  if  it  appears  that  there  were  persons,  not  parties  to  the  suit,  who 
were  interested  in  the  property,  unless  incapacitated  to  take  by  reason 
of  alienage.  They  should  have  been  made  parties  to  the  proceeding 
for  partition,  and  the  question  of  alienage  there  tried.  Toole  v.  Toole, 
750. 

2.  PcRCHASER   AT  SHOULD   BE   RELEASED   FROM  HIS  BiD,  if  the   title   ap- 

pears to  be  doubtful  at  the  time  when  he  becomes  entitled  to  a 
deed.  It  is  error  for  the  court  in  such  a  case,  instead  of  releasing  the 
purchaser,  to  continue  the  cause  for  the  purpose  of  taking  testimony 
repecting  the  claims  of  absent  parties.  His  contract  should  not  be  con- 
verted into  one  holding  him  to  performance  indefinitely,  or  nntil  such 
time  as  the  title  can  be  perfected.  Id. 
S.  Confirmation  or  Vacation  of.  —  It  is  difficult  to  lay  down  a  general 
rule  by  which  to  determine  whether  a  judicial  sale  will  be  confirmed  or 
set  aside.     The  approval  or  disapproval  of  such  sale  rests  in  the  dis- 
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oretion  of  the  court,  and  depends  in  a  great  measure  upon  the  cirenm* 
stances  of  each  case.  Moran  v.  Clark,  66. 
*.  Sbttino  Asidb  —  Inadequacy  of  Price.  —  Where  there  have  been  two 
public  sales  of  property,  not  far  apart  in  time,  one  under  a  trust  deed, 
the  other  a  judicial  sale,  at  both  of  •which  the  property  brought  the 
same  price,  and  affidavits  are  filed,  stating  that  affiants  believe  that 
in  the  near  future  the  property  could  be  sold  at  an  advance  of  from  five 
hundred  to  one  thousand  dollars  over  the  price  for  which  it  was  sold, 
and  another  affidavit  states  that  the  property  was  sold  for  a  fair  valu- 
ation, the  court  properly  refused  to  set  aside  the  S£ile  on  the  ground 
of  mere  inadequacy  of  price.    Id. 

See  Executions;  Executors  and  Administeatoes,  6,  6. 

JURISDICTION. 

Where  Court  Acquires  Jurisdiction  over  Subject-matter  and  Per- 
son, it  becomes  its  right  and  duty  to  determine  every  question  which 
may  arise  in  the  cause  without  interference  from  any  other  tribunaL 
Barton  v.  Saunders,  261. 

See  Appeal,  8;  Attachment,  17. 

JURY. 
As  General  Proposition,  It  is  Right  of  Jury  to  Judge  of  Sufficiency  of 
the  evidence  introduced  to  establish  any  one  or  more  facts  in  the  case 
upon  trial;  but  when  there  is  a  total  defect  of  evidence  as  to  any  essen- 
tial fact,  the  case  should  be  withdrawn  from  the  consideration  of  the 
jury,     Mynning  v.  Detroit,  Lansing,  and  Noi'tkern  Railroad  Company,  804. 

JUSTIFIABLE    HOMICIDE. 
See  Homicide,  8,  10-13,  15;  Instructions,  4,  6. 

LACHES. 
See  Equity,  2-4. 

LANDLORD  AND  TENANT. 

1.  Landlord  and  Tenant.  —  Conveyance   of  Leased  Premises  Carries 

with  It  the  Right  to  All  Rents  subsequently  falling  due.     Eiseley 
v.  Spooner,  128. 

2.  Lessee  is  under  Obligation  to  Use  the  Leased  Premises  in  Proper 

AND  Tenantable  Manner,  and  not  to  expose  the  buildings  to  ruin  or 
waste  by  acts  of  commission  or  omission.  Powell  \.  Dayton  etc.  R.  R.  Co., 
251. 
8l  Tenant  having,  by  the  Terms  of  his  Lease,  the  Privileob  of  Pur- 
chasing THE  Premises,  remains,  until  such  privilege  has  been  availed 
of,  a  mere  tenant,  subject  to  the  same  obligations  as  other  tenants,  and 
answerable  for  any  waste  committed  by  him;  but  his  liability  to  suit  for 
waste  is  suspended  until  it  is  known  whether  or  not  he  will  avail  himself 
of  his  privilege.  Hence,  the  statute  of  limitations  will  not  commence  to 
run  in  his  favor  against  au  action  for  waste  until  the  termination  of  hia 
tenancy,  or  until  it  is  otherwise  known  that  he  will  not  become  a  pur- 
chaser under  the  privilege  given  him  in  such  lease.     Id. 
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4.  LissBK  IS  Anhwkiubls  to  Lessor  for  Wasts,  bt  Whomsokvui  Con* 
HrmD,  and  may  have  hia  action  over  against  the  wrong-doer.     Id. 

6,  Lbssek  13  Answekablb  roR  Wastb  Committed  bt  a  Receiver  of  rra 
Property,  for  whose  appointment  the  lessor  was  in  no  way  responsible. 
Id. 

6.  Election  to  Sub  on  a  Contract  to  Pttrchase  Realty  will  not  preclude 

the  plaintiff  from  suing  for  damages  for  waste  committed  on  the  same 
property  by  the  defendant  while  a  lessee  thereof,  if  the  plaintiff  had  no 
cause  of  action,  and  failed  in  the  first  suit  because  the  defendant  had 
never  elected  to  purchase  the  property.  There  can  be  no  election  unless 
concurrent  remedies  exist  between  which  the  plaintiff  bad  the  right  to 
elect.     Id. 

7.  Option  of  Lessee  to  PtmcHASB  —  When  not  Material  whether  Lessob 

OR  ni3  Grantee  Give  Notice.  —  Where  the  contract  is  in  any  wiao 
unilateral,  as  in  case  of  an  option  to  purchase,  any  delay  in  the  party  in 
whose  favor  the  contract  is  binding  is  looked  at  with  especial  strictness, 
and  where  premises  are  leased  with  thq  option  to  the  lessee  to  purchase 
within  a  time  limited,  after  notice  is  given  him  of  an  offer  of  sale  by  a 
third  party,  and  such  offer  is  actually  made  and  a  deed  of  the  same  exe- 
cuted to  such  party,  it  is  not  material  in  a  court  of  equity  whether  the 
lessor  or  the  grantee  give  the  required  notice.     Harding  v.  Gibbt,  345. 

8.  Option  to  Purchase  —  Construction  of  Contract.  —  Where  premises  are 

leased  with  the  right  given  lessee  to  purchase  within  one  year,  and  a  fur- 
ther proviso  that  if  the  lessor  should  receive  an  offer  for  the  property, 
ten  days' notice  should  be  given  lessee,  and  he  should  then  have  the  priv- 
ilege of  purchasing  on  certain  terms  within  a  time  limited,  and  if  he  did 
not  purchase  the  lessor  might  sell,  this  will  not  be  construed  as  an  abso- 
lute option  of  purchase  within  one  year,  but  that  the  lessee  must  make 
his  election  in  ten  days  after  receiving  notice  of  an  offer  by  a  third  party 
to  purchase,  and  if  he  did  not  then  elect,  the  lessor  was  at  liberty  to 
sell,  although  such  offer  was  made  within  the  year.     Id. 

LARCENY. 
Presumption  of  Guilt  from  Possession  of  Stolen  Property  by  accused, 
and  his  failure  to  explain  when  called  upon  to  do  so,  depends  upon 
whether  such  possession  was  recent  or  remote;  if  too  remote,  ho  is  not 
bound  to  explain  at  all,  as  where  the  property  stolen  was  a  cow,  and  warn 
found  in  possession  of  the  accused  two  years  after  the  theft.  Matlock  v. 
State,  451. 

LEGACIES. 

1.  When     not    Charqeablb    against    Residuary    Devisee.  —  General 

laoiguage  in  a  will  giving  legacies,  followed  by  the  usuad  residuary 
clause,  is  not  alone  sufficient  to  charge  the  legacies  on  the  realty,  but 
such  language  will  justify  such  charge  if  it  is  made  to  appear  by  extrin- 
sic circumstances  —  such  as  may,  under  the  rules  of  law,  be  resorted  to 
to  aid  in  the  interpretation  of  written  instruuients  —  that  it  was  the 
testator's  intention  that  the  legacies  should  be  charged  on  the  land. 
Brill  V.   Wright,  717. 

2.  Intent  to  Charge  Legacies  upon  the  Realty  cannot  be  Inferred  from 

the  fact  that,  alter  the  usual  introductory  clause,  the  will  proceeds  a^  fol- 
lows: "  First,  after  all  my  lawful  debts  are  paid  and  discharged,  I  give 
and  bequeath  to  J.  S.  the  sum  of  two  thousand  dollars.     Secondly,  I 
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give  and  bequeath  all  the  rest  and  residue  of  my  real  and  personal  estate 
toJ.  C."    Id. 
t.  BuBDKM  ov  Establishing  that  a  Leoaot  is  to  bs  Charobd  aoaikst  thb 
Bkal  Estatb  rests  upon  the  legatee  who  is  seeking  to  have  sncb  charge 
impotted.    Id. 

LEGISLATIVE  POWER. 
See  Ck)NSTrnjTioNAL  Law,  1,  2. 

LEVY. 
See  Attachment,  15,  18. 

LIBEL  AND  SLANDER. 

I,  LrsKL.  —  Pkinoiplb  Which  Allows  Proof  of  Peovooation  in  MiriaA- 
TTON  OF  Damages  is  Inapplicable,  where  it  is  sought  to  prove,  in 
mitigation  of  damages  iu  an  action  for  libel,  that  the  alleged  libelous 
publication  was  induced  by  the  hasty  promptings  of  passion,  caused  by 
a  previous  provoking  publication  at  the  instance  of  the  plaintiff,  in  itself 
irrelevant  to  the  issue  in  the  action,  if  there  had  been  time  and  oppor- 
tunity for  hot  blood  to  cool.  And  the  answer  in  such  case,  alleging  that 
the  publication  which  induced  the  libel  in  question  was  made  the  day 
before  the  latter  publication,  but  not  stating  when  it  came  to  the  knowl- 
edge of  the  defendant,  may  be  properly  stricken  out.  QtUnby  v.  Minne- 
aota  Tribune  Company,  693. 

g.  Slander.  — Time  of  the  Commission  of  the  Alleged  Offense  must  bb 
Shown  by  prosecution;  failure  to  do  so  is  fatal  to  a  conviction.  Stichtd 
v.  State,  444. 

&  Oral  Slander  Charged  in  Information  as  Uttered  in  English  can- 
not BE  Proven  to  have  been  Uttered  in  German,  although  said 
words  when  interpreted  mean  exactly  the  same  as  the  slanderona  words 
set  forth  in  the  information.    Id. 

LIEN. 
See  Banks  and  Banking,  10,  11. 

LIFE  INSURANCE. 
See  Insurance,  10-22. 

LOST  PROPERTY. 
See  Personal  Propertt,  1-4. 

MAIMING. 

1.  Whxn  QuBsnoN  is  foe  Court  or  for  Jury.  —  To  deprive  one  of  » 

front  tooth  is  to  maim  him  at  the  common  law,  and  is  within  the 
import  of  the  word  "  member  "  as  used  in  the  Texas  Penal  Code,  and  in 
common  acceptation,  and  the  court  may  assume,  without  submitting  the 
question  to  the  jury,  that  a  front  tooth  is  a  "  member  "  of  the  body,  but 
the  question  whether  a  "corner  toolh  "  is  a  " front  tooth  "  may  become 
a  question  of  fact  to  bo  found  by  the  jury.     High  v.  State,  488. 

2.  Thb  Intention  to  Commit  an   Offense  is   Presumed  whbnevbr  thb 

Means  Used  is  Such  as  would  ordinarily  result  in  the  commission  oi 
Am.  St.  Ekp.,  Vol.  VIII. -C2 
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the  forbidden  act:  Texas  Penal  Code,  art.  60;  and  this  applies  to  • 
case  of  maiming,  to  tho  exclusion  of  a  claim  that  deceased  did  not  in« 
tend  to  "  maim  "  defendant,  and  that  therefore  the  act  was  not  "will* 
fully  anil  maliciously  "  done,  which  latter  ia  an  essential  element  of  the 
offense  of  maiming  under  tho  Texas  Penal  Code,  article  507.  Id. 
-Sb  QuE3TioN  roRTiiE  Jdhy  —  In!jtrcction.s. — In  Order  to  Make  KiLLnro 

JCSTIFIABLB   IN   CASES   OR    MaIMINQ,  THERE  MUST   BE   A    "  Ml.STREATIWO 

WITH  ViOLENCB  '*  at  the  time  of  tho  homicide,  though  the  offense  itself 
may  have  been  completed  before  the  killiug:  Texas  Penal  Code,  art. 
670,  Bubd.  G.  And  where  the  blow  struck  by  the  deceased,  defend- 
ant's injury,  his  fall,  subsequent  recovery,  and  firing  of  a  pistol,  all 
appear  to  have  been  instantaneous  acts,  it  is  for  the  jury  to  determine 
whether  there  was  any  cessation  of  active  hostilities  and  violence,  and  it 
is  error  to  refuse  instructions  relating  thereto.     Id. 

MALICIOUS  PROSECUTION. 

1,  Okb  Who  Mauciouslt  and  without  Probable  Causb  Puts  ihto 
OPKRATioif  the  machinery  of  judicial  proceedings  which  results  in  the 
arrest  and  trial  of  the  accused^  thereby  incurs  liability  from  which, 
when  sued  for  malicious  prosecution,  he  is  not  relieved  by  the  fact  thai 
the  subsequent  proceedings  in  the  prosecution  so  begun,  and  in  a  eonrt 
having  jurisdiction  of  the  subject*matter,  were  so  irregular  that  had  • 
conviction  resulted  the  judgment  would  have  been  a  nullity.  Ward  v. 
SuUyr,  606. 

fl.  In  Suit  for  Malicious  Prosecution,  the  Fact  that  the  court  befors 
which  the  proceedings  in  the  prosecution  sued  for  were  had  had  no 
jurisdiction  to  try  the  cause  is  not  sufficient  ground  for  excluding  tho 
transcript  of  the  prosecution  proceedings,  when  offered  in  evidence  for 
the  purpose  of  showing  the  affidavit,  the  criminal  information  basod 
thereon,  and  the  verdict  of  the  jury  in  the  case.     Id. 

MANDAMUS. 

1.  Ldes  to  Compel  Constitutional  Executtvb  Officebs  to  Perform 
Duties  required  of  them  by  law.    State  ex  reL  Patton  v.  Houston,  632. 

S.  Public  Officers  Charged  with  Specific  Ministerial  Dutiks  in  Eleo- 
TiON  Matters  may  be  compelled  by  mandamus  to  perform  such  duties. 
Id. 

S.  Bsoistrar  Required  by  Law  to  Appoint  Commissioners  Ten  Days 
before  Election,  and  to  publish  them  six  days  before  the  election,  who 
has  violated  his  legal  duty  in  the  selection  of  such  commissioners,  may 
be  compelled  by  mmulamus  to  undo  or  to  correct  what  he  has  done. 
The  object  of  tho  law  requiring  him  to  act  a  certain  time  before  the  elec- 
tion is  to  afford  an  opportunity  to  correct  any  violation  of  his  duty 
which  he  may  commit.     Id. 

4.  Supervisory  Jurisdiction  of  Supreme  Court  is  Distinct  from  its  Ap- 
pellate JuRiSDieuoN,  and  questions  determinable  by  it  in  the  exercise 
of  the  latter  only  cannot  be  considered  by  it  in  a  proceeding  invoking 
the  oxerciso  of  the  former  jurisdiction.    Id. 

MANSLAUGHTER, 
See  Homicide,  1,  6,  7.  9. 
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MABSHALTNG  ASSETS. 
See  EQTnTT,  6-8. 

MASTER  AND  SERVANT. 

1.  Mastks  is  Liable  for  Damage  Occasioked  bt  his  Servants  in  the  exer- 

cise of  the  fnnctions  in  which  they  are  employed.  And  the  tendency  of 
modem  jurisprudence  is  to  hold  him  liable,  not  only  for  the  negligence, 
but  also  for  the  torta  of  his  servants,  when  done  within  the  scope  of  their 
employment.     Williams  v.  Pullman  Palace  Car  Co.,  512. 

2.  Ratification  cannot  be  Inferred  from  Acts  Which  may  be  Readilt 

Explained  without  involving  any  intention  to  ratify.  A  company  cannot, 
therefore,  be  held  to  have  ratified  an  assault  and  battery  committed  by  ita 
servant,  by  retaining  him  in  its  service,  where  it  believed  his  account  of 
the  affair,  and  thought  it  just  to  maintain  the  status  quo  until  a  judicial 
determination  of  the  matter  had  been  had.  Nor  is  the  case  affected  by 
the  fact  that  the  servant  was  criminally  convicted  of  assault  and  bat- 
tery,  where  he  was  not  permitted  to  testify  in  his  own  defense,  and  he 
might  have  been  so  convicted  on  evidence  falling  far  short  of  the  outrage 
charged.     Id. 

8.  OsMERAL  Doctrine  that  Master  is  not  Liable  for  Injuries  caused 
by  the  negligence  of  a  fellow-servant  engaged  in  the  same  common  em- 
ployment is  now  regarded  as  settled  law.  The  reason  commonly  as- 
signed for  this  exemption  is,  that  by  his  contract  of  employment,  the 
servant  assumes  the  risks  incident  to  it,  and  that  both  he  and  his  master 
had  them  in  contemplation  in  fixing  the  compensation.  Anderson  r. 
Bennett,  311. 

4.  Later  Current  of  Judicial  Decision,  as  Well  as  Leqislativb  Action, 
indicates  a  marked  departure  from  the  general  rule,  that  all  servants 
employed  by  the  same  master,  and  working  under  the  same  control 
and  in  a  common  employment,  are  fellow-servants,  and  a  disposition  is 
manifested  to  so  limit  and  restrict  the  rule  as  shall  make  the  master 
answerable  for  his  just  share  of  responsibility  to  his  servant  for  injuries 
sustained  in  his  employment.    Id. 

6.  Marked  Change  is  Taking  Place  from  Old  Rule  of  Law  as  to  ser- 
vants clothed  with  partial  authority  only,  such  as  a  foreman  or  upper 
servant,  upon  the  principle  that  when  a  master  delegates  any  duty 
which  he  owes  to  his  servants,  he  is  liable  for  its  proper  perform- 
ance.    Id. 

6.  Conclusion  to  be  Deduced  from  Later  Authorities  is,  that  Master 

IS  Chargeable  for  any  act  of  negligence  in  so  far  as  the  servant  is 
charged  with  the  performance  of  the  master's  duty  to  his  servants,  such 
as  the  selection  of  competent  servants,  the  furnishing  of  suitable  tools 
and  instrumentalities,  the  providing  of  a  reasonably  safe  place  in  which 
to  work,  and  the  observance  of  such  care  as  will  not  expose  the  servant 
to  hazards  and  perils,  which  may  be  guarded  against  by  proper  dili- 
gence, etc.;  and  to  the  extent  of  the  discharge  of  these  duties  which  the 
master  owes  to  his  servants  by  the  middle-man  or  vice-principal,  the  latter 
stands  in  the  place  of  the  master.     Id. 

7.  Master  Owes  Duty  to  Every  Servant  to  Provide  a  reasonably  safe 

place  at  which  to  work,  consistently  with  the  nature  of  the  under- 
taking, and  although  he  is  not  an  insurer,  he  is  bound  on  the  same  prin- 
ciple by  the  law  to  exercise  due  and  proper  care  in  this  regard  as  he  is 
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in  hiring  competent  Bervants,  or  in  rapplying  reasonably  Bafe  machinery 
or  other  appliances  for  the  use  of  his  servants.  This  is  regarded  as  a 
personal  or  absolute  obligation,  and  if  it  is  intrusted  to  a  8er^'aDt,  sach 
servant  ia  the  representative  of  the  master,  and  any  negligence  on  bis 
part  ia  the  negligence  of  the  master.     Id. 

8.  Master's  OnLioATioN   not  to  Expose  Servant  to  Perils  which  by 

proper  diligence  may  be  guarded  against  becomes  more  important,  and 
the  degree  of  diligence  and  care  to  bo  exercised  in  its  performance  the 
greater,  in  proportion  to  the  dangers  which  may  be  encountered.    Id. 

9.  Where  Mahtek  was  not  Personally  Present  and  did  not  Promul- 

gate or  establish  any  suitable  or  needful  rules  and  regulations  for  the 
safe  and  proper  conduct  of  the  work,  and  the  direct  management  or 
execution  of  the  work  during  his  term  was  placed  in  charge  of  a  super- 
intendent or  foreman,  there  necessarily  devolved  upon  him  the  duties  in 
this  particular  which  the  master  owed  to  his  servants.  As  a  conse- 
quence, it  became  the  duty  of  such  foreman  to  provide  for  the  safety  of 
the  servants  under  his  control  and  subject  to  his  commands,  by  the  ex- 
ercise of  8uch  care  in  the  management  and  conduct  of  the  undertaking 
intrusted  to  hiiu  as  would  render  reasonably  safe  the  place  at  which  the 
employees  must  apply  the  machinery  and  do  their  work;  failing  in  which, 
his  negligence  should  be  deemed  the  negligence  of  the  master.     Id. 

10.  Negligence. — Railroad  Company  is  not  liable  if  servant  in  causing 
injury  to  another  ia  not  acting  within  the  scope  of  his  employment;  but 
master  is  responsible,  where  servant  acts  within  the  general  scope  of 
his  employment,  for  acts  done  while  engaged  in  his  matiter'a  business, 
with  a  view  to  the  furtherance  of  that  business,  by  which  injury  is 
caused  to  another,  whether  negligently  or  wantonly  committed.  Chicago 
etc.  R'y  Co.  v.  West,  380. 

11.  Negligence.  — It  is  the  Duty  of  an  Employee,  who  continnes  in  the 
service  after  the  discovery  of  defects  in  the  machinery  in  use  connected 
with  the  service  affecting  his  safety,  and  which  render  his  employment 
more  than  ordinarily  dangerous,  to  inform  the  employer,  and  if  the  lat- 
ter promises  to  repair  in  a  reasonable  time,  the  former  will  not  be  held 
to  have  waived  the  defects  or  assumed  the  risks  until  a  reasonable  time 
has  elapsed  after  the  promise.  Oulf,  Colorado,  and  Santa  Ft  Railway  Co. 
V.  Donnelly,  608. 

12.  To  Constitute  Assumption  or  Risks  by  Servant,  it  is  not  necessarily 
enough  that  he  knew,  or  ought  to  have  known,  the  actual  character  and 
condition  of  the  defective  instrumentalities  furnished  for  his  use;  but 
he  must  also  have  understood,  or,  by  the  exercise  of  ordinary  observa- 
tion, ought  to  have  understood,  the  risks  to  which  he  is  exposed  by  their 
use.      Rolsethv,  SmitJi,  637. 

18.  Fkllow-servants,  Who  are  —  A  Common  Master  is  Essential  to  thb 
Relation  of  Fkllow-servants.  —  If,  therefore,  the  servant  of  one  rail, 
road  company  is  injured  by  the  negligence  of  those  of  another,  he  is 
entitled  to  recover  of  the  latter,  though  both  companies  were  entitled 
to  use,  and  were  using,  the  track  and  premises  at  which  he  was  working 
when  injured.     Sullivan  v.  Tiorja  Railway  Company,  793. 

14.  A  Superintendent  upon  Whom  is  Devolved  the  whole  management 
and  control  of  work,  and  who  is  authorized  to  employ  and  discharge 
workmen,  to  regxdato  and  direct  the  manner  of  their  work,  to  provide 
the  means  and  appliances  necessary  for  its  proeecution,  and  to  deter- 
mine the  time  and  place  of  its  employment,  may  be  regarded  as  standing 
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in  the  place  of  his  master,  and  while  in  the  discharge  of  his  dnties  as 
such  superintendent  he  is  not  deemed  a  fellow-servant  with  the  other 
employees  of  his  master  who  are  under  his  control.  Httssey  v.  Coger, 
787. 
16.  A  Superintendent  or  VicE-PRiNcrPAL  must  bk  Rbqarded  as  a  Fel- 
low-servant with  other  employees  of  his  master  who  are  under  hia 
charge  and  control,  when  he  is  not  discharging  the  duties  of  super- 
intendent or  vice-principal,  but  is  engaged  in  the  performance  of 
duties  which  properly  belong  to  an  ordinary  servant  or  employee. 
Hence,  where  a  servant  was  injured  from  the  negligence  of  his  super- 
intendent in  directing  operations  respecting  the  uncovering  of  a 
hatchway,  it  was  held  that  the  defendant  could  not  recover  of  the 
master  for  the  injuries  suffered,  because  the  superintendent  was  not  at 
the  time  acting  as  such,  but  was  rather  discharging  the  duties  of  a 
fellow-servant.    Id. 

See  Railroad  Compakies,  30-38. 

MORTGAGES. 

1.  Lien  of  Chattel  Mortgage  is  Divested  by  Absolute  Tender,  kept 

good,  of  the  amount  due  on  the  mortgage  note.     Knox  v.  Williams,  220. 

2.  Holder  of  Mortgage  Given  for  Precedent  Debt  is  a  purchaser  for 

value.     Hanold  v.  Kays,  835. 

8.  Name  of  Mortgagee.  —  Instrxtment  in  Form  of  Mortgagee,  Com- 
plete IN  Every  Particular  except  that  the  name  of  the  mort- 
gagee is  left  blank,  cannot  be  given  validity  by  the  insertion  of  the 
name  of  a  mortgagee  by  an  agent  to  whom  the  mortgagor  delivered  the 
instrument,  with  authority  to  fill  the  blank  and  procure  money  from 
any  person  who  would  advance  it  upon  the  instrument  as  security. 
Shirley  v.  Burch,  273. 

4.  Note  and  Accompanying  Mortgage  ark  Void  foe  Want  of  legal  deliv- 
ery, where  the  person  named  as  payee  in  the  former  and  as  mortgagee 
in  the  latter  never  had  any  knowledge  of  or  interest  in  the  transaction, 
and  the  papers  were  not  delivered  to  him,  but  to  another.     Id. 

6.  Where  Evidence  Discloses  Fact  that  there  was  Such  Person  as  Thai 
Named  as  mortgagee  in  the  mortgage,  but  that  he  had  no  interest  in 
the  transaction,  and  disclaimed  any  knowledge  of  or  connection  with 
it,  in  such  case  the  payee  of  the  note  and  mortgage  is  to  be  deemed  fic- 
titioua.     Id. 

6.  Court  of  Equity  will  not  Decree  Foreclosure  of  Mortgage  Void 

IN  Law  because  of  the  want  of  the  name  of  a  proper  mortgagee,  al- 
though all  the  acts  of  the  plaintiff  in  the  transaction  may  have  been  in 
good  faith.     Id. 

7.  Improvements  by  Purchaser  after  Foreclosure  of  Senior  Mortgaob 

—  Action  by  Junior  Mortgagee — Value  of  Rents  and  Profits. — 
Purchaser  in  good  faith  of  real  estate  at  judicial  sale,  after  foreclosure 
of  senior  mortgage,  is  entitled  to  credit  for  improvements  as  against 
junior  mortgagees,  although  the  latter  were  not  parties  to  the  foreclosure 
suit.  And  in  an  action  to  compel  such  purchaser  to  redeem  a  junior 
mortgage,  or  for  a  sale  of  the  land,  he  is  not  chargeable  with  the  valne 
of  rents  and  profits  while  in  possession.     HigginboUom  v.  Benson,  211. 

8.  Foreclosure.  —  Owner  of  Equity  of  Redemption  is  an  Indispcnsa- 

BLK  Party  to  a  Suit  for  the  foreclosure  of  a  mortgage,  and  if  the  Kiil 
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proceeds  without  bis  beln;^  mado  a  party,  the  decree  canaot  affect  hia 
title.     London  v.  Tovmshend,  712. 

9.  FoRBCLoeuRB.  —  The  Title  of  an  Assioneb  in  Bankbuptcv  held  by  him 

in  his  official  capacity  is  not  affected  by  a  foreclosure  to  which  he  is 
made  a  party  defendant,  but  apparently  iu  his  personal  capacity  only, 
and  without  any  statement  in  the  complaint  she  win;;  that  it  was  intended 
to  proceed  against  him  aa  the  assignee  in  bankruptcy  of  the  original 
mortgagor.     Id. 

10.  FOBECLOSURE    OF    MORTQAOB    BT     ADVERTI3EUEMT,     AFTER     DeatU    OF 

Mortgagee,  upon  a  notice  of  sale  purporting  to  be  by  his  authority, 
is  a  nullity,  and  cannot  be  made  effectual  by  proof  that  the  notice  was 
in  fact  given  by  another  person,  who  conducted  the  proceeding  in  good 
faith,  and  really  in  his  own  behalf.     Bausman  v.  Kelley,  6G1. 

11.  It  IS  Essential  Qctajlitt  of  Notice  that  It  Appear  to  be  given  by 
competent  authority,  and  a  notice  by  a  mere  stranger  can  effect  nothing. 
Id. 

12.  Merb.  Possession  of  Notb,  and  Mortoaob  Given  to  Secure  It,  by  a 
person  other  than  the  payee  (and  mortgagee)  to  whose  order  the  note 
was  payable,  and  the  same  being  unindorsed  by  him,  does  not  show 
ownership  in  such  person.     Id. 

13.  Minnesota  Statute,  Law.s  of  1883,  Chapter  112,  Interposing  Likita* 
TION  upon  the  right  to  avoid  a  statutory  foreclosure  of  a  mortgage,  haa 
no  application  to  a  case  where  the  authority  to  exercise  the  power  wa« 
wholly  wanting,  and  where  the  notice  and  sale  were  wholly  unauthor> 
ized,  and  not  merely  irregular  by  reason  of  some  want  of  conformity 
with  the  statute.     Id. 


,    MUNICIPAL  CORPORATIONS. 

1.  InposmoiT  BT  Municipal  Obdinancb  of  Certain  Annual  Charge  per 

Pole,  as  "a  consideration  for  the  privilege, "  upon  the  poles  of  a  tele- 
phono  company  already  established,  and  paying  taxes  on  its  property 
and  a  license  for  carrying  on  its  business,  is  neither  a  tax  nor  a  license, 
nor  an  exercise  of  the  taxing  power  in  any  respect.  Nor  can  it  be  up- 
held as  a  police  regulation,  since  it  involves  no  consideration  whatever 
of  public  morals,  health,  or  convenience.  City  qf  Kevo  Orltana  v.  Ortai 
Soutliem  Telephone  and  Telegraph  Co.,  502. 

2.  Municipal   Ordinance,  when  a  Contract.  —  A  municipal  ordinance 

which  grants  to  a  company  authority  to  construct  and  maintain  telephone 
lines  on  the  streets  of  a  city,  without  any  limitation  as  to  time,  and  for  a 
consideration  therein  named,  is,  when  accepted  and  acted  upon  by  the 
grantee  by  complying  with  its  conditions  and  constructing  a  valuable 
plant,  a  contract  with  the  city,  which  cannot  thereafter  be  abolished  or 
altered  in  its  essential  terms  without  the  consent  of  the  grantee.    Id. 

Z.  Proviso  in  Municipal  Ordinance  Granting  Franchise  to  Compart, 
that  its  acts  and  doings  under  the  ordinance  ehall  be  subject  to  future 
ordinances  of  the  city,  does  not  convert  the  grant  into  a  mere  revocable 
permit.  It  merely  subjects  such  acts  and  doings  to  municipal  regula- 
tions not  conflicting  with  the  ordinance  itself.     Id. 

L  Defectivb  Sidewalk  —  Contributort  Negligbncx.  —  Whether  a 
stranger  exercising  ordinary  care  and  prudence  in  passing  along  the 
sidewalk  of  an  incorporated  village  after  dark  should  have  turned  back 
and  abandoned  his  purpose  upon  ascertaining  that  there  was  an  apparent 
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break  in  the  sidewalk,  in  falling  from  which  he  received  injury,  or  should 
have  continued  in  his  endeavor  to  proceed,  is  a  question  for  the  jury, 
under  proper  instructions,  and  when  the  latter  are  given,  the  verdict  will, 
not  be  disturbed.      Village  of  Ponca  v.  Crawfwd,  144. 

6.  Sidewalk  to  be  Safe  need   not  be  wide,  very  permanently  built,  of 

costly  material,  nor  continuous  throughout  the  length  oi  the  street; 
but  when  built  or  suffered  to  remain  on  a  part  of  the  street,  its  ends  or 
termini  must  be  so  graduated  to  the  natural  level  of  the  street  as  to 
permit  pedestrians  to  safely  pass  from  it  without  being  obliged  to- 
climb  down  over  obstructions.  Id. 
t.  Defective  Sidewalks  —  Notice.  —  Sidewalks  in  incorporated  village3- 
are  usually  built  by  abutting  property  owners  under  ordinances  or  by- 
laws, and  not  from  the  city's  finances.  Therefore  no  amount  of  knowl- 
edge on  the  part  of  the  plaintiff  of  the  low  state  of  the  finances  of  the^ 
village  is  sufficient  to  charge  him  with  legal  notice  of  a  defect  in  tha 
sidewalk  by  reason  of  which  he  sustained  the  injury  complained  of.    Id. 

7.  Notice  of  Defect   in  Sidewalk.  —  After  a  sidewalk  has  been  placed 

in  position,  no  matter  by  whom  or  by  what  authority,  and  the  city 
authorities  have  notice  of  a  defect  therein,  or  it  has  been  built  so  long 
that  knowledge  is  presumed,  the  city  is  as  liable  as  though  the  sidewalk 
had  been  built  by  its  express  authority.     Id. 

t.  Gas  Company  has  No  Riqht  to  Indefinitely  Keep  Lamp- posts  o» 
Corner  op  Streets  of  a  city  after  its  contract  to  supply  the  city  "with 
gas  has  expired,  and  it  has  ceased  to  supply  any  gas  thereto.  A  charter 
from  the  state  to  such  company  granting  it  the  right  to  lay  gas  mains 
about  the  streets  of  the  city  does  not  confer  upon  it  authority  to  put 
up  and  keep  lamp-posts  upon  the  public  streets  or  corners,  when  the 
community  is  not  actually  benefited  thereby.  New  Orleans  Gas  Light 
Company  V.  Hart,  644. 

f.  Only  Those  Asserting  Similar  Conflicting  Right  can  Controvert  a 
right  granted  by  a  city  to  otner  persons  to  erect  towers  or  supports  to 
carry  wires  for  electric  purposes,  and  to  remove  obstructions  to  such 
erections.     Id. 

10.  City  of  New  Orleans  has  Right,  in  Exercise  of  its  Police  Power, 
to  Remove  Obstructions  to  the  erection  of  towers  for  electric  lights, 
for  the  public  benefit  and  convenience,  and  may  delegate  that  power.    Id. 

IL  Police  Power  is  Right  of  State  or  of  State  Functionary  to  Prb- 
SCRIBB  Regulations  for  the  good  order,  peace,  protection,  comfort,  and 
convenience  of  the  community,  which  do  not  encroach  on  the  like  power 
vested  in  Congress  by  the  federal  constitution.     Id. 

12.  Village  of  Arapahoe,  Nebraska,  is  de  Facto  Corporation,  and  waa 
authorized  to  transact  business  from  the  year  1873  to  1879,  where,  upon 
the  facts  stated,  it  appeared  that  in  1873  it  was  organized,  and  continued 
such  organization  down  to  1879,  when  it  was  reorganized,  and  that  offi- 
cers were  elected  each  year,  except  the  year  1877.  Arapahoe  Village  v. 
AOtee,  202. 

MURDER. 
See  Homicide. 

MUTUAL  BENEFIT  SOCIETY. 
Forfeitures  are  not  Favored  in  Law;  and  if  a  mutual  benefit  associa- 
tion, although  its  charter  provides  only  for  giving  notice  of  assessments 
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dae  by  posting  thereof,  adopts  and  continues  for  a  long  time  the  praotioe 
of  sending  written  notices  by  mail  to  a  certain  class  of  members,  a  mem- 
ber of  that  class  is  justified  in  believing  that  such  written  notice  will  be 
sent  to  hiiD,  and  iu  acting  upon  such  belief;  and  if  his  failure  to  pay  au 
assessment  is  solely  due  to  want  of  such  notice,  and  ho  offers  to  pay  the 
same  as  soon  as  he  obtains  information  thereof,  the  association  will  be 
estopped  from  claiming  the  forfeiture  of  his  membership,  and  denying 
his  right  to  recover  because  of  such  supposed  forfeiture.  OunUier  v. 
New  Orleaaa  etc  Ata\  554. 

NEGLIGENCE. 

1.  Neouoenob  IB  nr  Law  a  Relativb  Term,  and  implies  the  non-observance 

of  or  omission  to  perform  a  duty  which  is  prescribed  by  law,  or  it  arises 
from  the  situation  of  the  parties  and  circumstances  surrounding  the 
transaction.     Kelly  v.  Michigan  Central  R.  R.  Co.,  876. 

2.  Neouoencb  is  Relative  Tebu,  and  its  application  depends  on  the  situa- 

tion of  the  parties,  and  the  degree  of  care  and  vigilance  which  the  cir- 
cumstances usually  impose.     Hays  v.  Oainesville  Street  Railtoay  Co.,  624. 

t.  In  Determining  whether  It  is  Act  or  Neqlioence  to  go  upon  a  street- 
car  track,  the  frequency  of  the  passage  of  cars,  their  usual  rate  of  speed, 
whether  many  people  are  accustomed  to  cross  at  the  particular  place, 
whether  there  is  a  duty  imposed  by  law  upon  the  drivers  to  keep  a 
lookout,  and  give  warning  of  approaching  danger,  and  the  like  circum- 
stances, may  be  taken  into  consideration.    Id. 

4.  Where  City  Ordinance  under  Which  Street-car  Railway  Com- 
PANT  13  Incorporated,  Makes  It  the  Duty  of  the  car-driver  to 
keep  a  vigilant  lookout  for  all  persons  approaching  the  track,  and  to 
stop  the  car  on  the  Crst  appearance  of  danger,  a  failure  to  perform  this 
duty  is  of  itself  an  act  of  negligence.     Id. 

6.  Term  "Gross  Neoliqence"  Includes  All  Lesser  Deobees  of  negli- 
gence, and  when  the  plaintiff 's  petition  charges  that  an  act  was  done 
through  gross  negligence,  this  does  not  preclude  evidence  entitling  him 
to  recover  for  a  lesser  degree.     Id. 

6.  Although   Neoliqence   of   Person    Injured  by  Another  may  Con- 

tribute  to  the  injury,  yet  if  the  person  inflicting  it  discovers  the  peril 
of  the  other  in  time,  by  the  reasonable  exercise  of  the  means  at  hand,  to 
prevent  the  injury,  the  law  considers  the  failure  to  use  such  means  as 
the  proximate  cause  of  the  injury,  and  will  permit  a  recovery,  notwith- 
standing the  injured  party  was  guilty  of  contributory  negligence.    Id. 

7.  Owner    of    Real     Property    is    Entitled   to   its    Exclusive    Usb 

and  enjoyment,  and  is  not  liable  to  others  for  injuries  occasioned  by 
its  unsafe  condition,  when  the  person  sustaining  the  injury  was  not 
at  or  near  the  place  of  danger  by  lawful  right,  and  when  the  owner  has 
neither  expressly  nor  impliedly  invited  him  there,  nor  allured  him  by  at- 
tractions or  inducements  exhibited  or  held  out  in  some  way  calculated  to 
lead  him  into  danger,  without  giving  notice  of  the  peril  to  be  avoided. 
Galveston  Oil  Co.  v.  Moiton,  611. 
B.  Damages  are  not  Recoverable  by  a  Trespasser  or  mere  licensee  who  is 
injured  by  any  dangerous  machine  or  contrivance  on  the  land  or  prem- 
ises of  another,  unless  the  contrivance  is  such  as  the  owner  may  not 
lawfully  erect  or  use,  or  when  the  injury  is  inflicted  willfully,  wantonly, 
or  through  the  gross  negligence  of  the  owner  or  occupier  of  the  premises. 
Id, 
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B.  One  Who  Enters  the  Premises  of  Another  of  his  Own  VoLrnoN, 
on  his  own  exclusively  personal  business,  not  being  an  employee, 
or  invited  by  the  owner  of  the  premises  or  those  in  charge,  is  not 
entitled  to  recover  damages  for  injuries  inflicted  by  machinery  in  opera- 
tion on  the  premises,  while  he  was  passing  through  a  place  where  em- 
ployees usually  go,  and  in  which  only  mechanical  operations  are  usually 
performed,  by  means  of  appliances  not  dangerous  from  their  location  and 
use  to  persons  familiar  with  tho  locality.     Id. 

10.  Owner  of  Property  Who  ha3  been  Accustomed  io  Allow  Others 
a  permissive  use  of  it,  such  as  tends  to  produce  confident  belief  that 
the  use  will  not  be  objected  to,  and  therefore  to  act  on  the  belief  accord- 
ingly, must  be  held  to  exercise  his  rights  in  view  of  the  circumstances, 
so  as  not  to  mislead  others  to  their  injury  without  a  proper  warning 
of  his  intention  to  recall  the  permission.  Houston  etc.  R'y  Co.  v.  Boozer, 
615. 

11.  Degree  of  Carb  Required  in  Order  to  Avoid  Liability  for  Negli- 
gence must  be  proportioned  to  the  nature  of  the  act  performed,  the 
place  where  performed,  and  the  extent  of  danger  and  injury  likely  to 
result  from  a  failure  to  use  due  care  in  avoidance  of  injury  to  others.    Id. 

12.  It  cannot  be  Held  that  the  Same  Degree  of  Care  should  be  Ex- 
acted of  a  child  in  crossing  a  railroad  track  as  must  be  of  an  adult,  in 
order  to  avoid  the  imputation  of  contributory  negligence.  Whether  the 
child  used  such  care  in  attempting  to  cross  the  track,  and  in  ascertaining 
tho  danger  that  attended  his  act,  as  would  be  incumbent  on  one  of  hia 
age,  is  a  question  for  the  jury.     Id. 

13.  Rule  is  not  Universal  that  Defendant  is  Excused  from  Liabil- 
ity merely  because  the  plaintiflF,  knowing  of  the  danger  caused  by 
the  defendant's  negligence,  voluntarily  incurs  it.  If  the  defendant 
has  so  acted  as  to  induce  the  plaintiflF,  acting  with  reasonable  prudence, 
to  incur  the  danger,  or  if,  by  the  defendant's  negligence,  the  plaintiflF 
is  placed  in  a  situation  of  peril,  to  escape  which  he  voluntarily  incura 
another  danger,  the  defendant  is  liable,  although  the  plaintiflf  may 
not  in  the  emergency  have  pursued  the  course  which  ordinary  prudence 
would  have  dictated.     Harris  v.  ToionsMp  of  Clinton,  842. 

14.  Emergencies  may  Sometimes  be  Given  in  Evidence,  and  will  justify 
what  would  otherwise  be  an  indefensible  act;  such,  for  instance,  aa  that 
of  an  engineer  standing  at  his  post  in  the  endeavor  to  save  the  Uvea  of 
the  passengers  or  others  when  a  collision  is  imminent,  or  of  a  person 
mshing  in  front  of  an  engine  to  save  the  life  of  a  child,  or  placing  him- 
self in  a  position  of  danger  to  save  the  life  of  another.  But  evidence  of 
the  ill  health  of  the  plaintiflT's  wife,  and  his  anxiety  to  reach  home,  ia 
properly  excluded.     Id. 

16.  Refusing  to  Submit  to  Surgical  Operahon.  —  Where  death  haa 
been  occasioned  by  negligence,  the  administrator  of  the  decedent  can- 
not be  precluded  from  recovering,  aa  a  matter  of  law,  because  he 
rejected  the  advice  of  his  physician,  and  refused  to  submit  hia  limb 
to  amputation,  when  it  appears  that  the  question  of  whether  the  death 
was  due  to  the  rejection  of  such  advice  was  properly  submitted  to  the 
jury,  and  answered  by  their  verdict  in  favor  of  the  plaintiflF.  Sullivan 
V.  Tioga  R'y  Co.,  793. 

16.  Absence  of  Contributory  Negligence  is  not  Nkcessart  to  bb 
Shown  beyond  cavil  or  question.  If  the  circumstances  are  such  that  rea- 
sonable minds  migtt  draw  different  conclusions  respectins   the   ^ia- 
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tifTs  fault,  he  is  entitled  to  go  to  the  jnry  upon  the  facts,  the  Jadge  taking 
the  caae  from  the  jury  only  when  it  is  susceptible  of  bnt  one  jnst  opinion. 
2Iynmng  v.  Detroit  etc.  li.  R.  Co.,  804. 

17.  NEQUaENCE  IN  Attkmptino  to  Board  a  Moving  Train. —One  who, 
in  the  full  possession  of  his  faculties,  and  with  nothing  to  disturb  his  judg- 
ment, attempts  to  board  a  train  then  moving  at  from  four  to  six  miles  an 
hour,  will  be  adjudged,  as  a  matter  of  law.  gudty  of  such  want  of  ordinary 
care  as  will  preclude  a  recovery  for  injuries  by  him  sustained,  although 
the  conductor  of  tho  train  told  him  "  to  jump  on  if  ho  was  going."  Hun- 
ter V.  Cooperatown  and  Susquehanna  Valley  R.  R.  Co.,  752. 

18.  Pleadino. — Allegation  of  Negligence,  as  applied  to  tho  conduct 
of  a  party,  is  not  a  mere  conclusion  of  law,  but  a  statement  of  an  ulti- 
mate fact  properly  pleadable.     RoheHi  v.  Smith,  C37. 

19.  Complaint  in  Action  for  Damages  for  Personal  Injuries,  which 
alleges  various  things  the  defendant  negligently  and  carelessly  did,  or 
omitted  to  do,  and  causing  the  injuries  complained  of,  is  not  demurrable 
as  not  stating  a  cause  of  action,  nnlcss  the  particular  acts  or  omissions 
complained  of  are  such  that  they  could  not  be  negligent  under  any  pos- 
sible state  of  facts  or  circumstances  provable  under  the  allegations  of  the 
complaint.     Id. 

20.  Contributory  Negligencb  is  Purely  Matter  of  Defense,  which 
the  plaintiff  is  not  bound  to  negative  in  his  complaint.     Id, 

SI.  Contributory  Negugence. — Court  cannot  Say,  as  Matter  of 
Law,  that  it  appears  from  the  allegations  of  the  complaint  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  or  had  voluntarily  assumed  all 
the  risk?  which  concurred  in  causing  his  injury,  unless  these  allegationa 
80  clearly  show  that  fact  that  there  could  be  no  reasonable  ground  for 
different  minds  arriving  at  different  conclusions  upon  the  question, 
under  any  possible  evidence  admissible  under  the  pleading.  Id. 
See  Highways,  1-3;  Master  and  Servant,  3-11. 

NEGOTIABLE  INSTRUMENTS. 

1.  Promissory  Note,  What  is  not  —  Contracts. — Instrument  in  Writing, 

wheredy  One  Party  Agrees  to  pay  a  certain  sum  of  money  on  or 
before  a  given  date  to  another  party,  upon  the  completion  by  the  latter 
of  certain  work  agreed  to  be  performed  for  the  former,  is  not  a  promis- 
sory note,  and  no  recovery  can  be  had  upon  the  instrument  without 
proof  of  performance  of  the  work  named  therein.    Chandler  \.  Carey,  814. 

2.  Filling    Blank  in  the  lower  margin  of  a  note,  naming  a  date  for  its 

maturity,  does  not  make  the  note  payable  on  such  date,  but  it  remains 
payable  on  the  date  named  in  the  body  of  the  note.    Fiskv.  McNeal,  1G2. 

t.  Statute  of  Limitations  is  a  good  defense  to  an  action  on  a  promissory 
note  instituted  more  than  five  years  after  its  maturity  as  shown  by  the 
date  named  in  the  body  of  the  note,  but  less  than  five  years  after  ma- 
turity as  shown  by  the  date  named  in  the  margin  of  the  note.     Id. 

4.  Discharge  of  Pre-existing  Debt  is  as  Good  Consideration  for  tho 
transfer  of  a  negotiable  instrument  as  the  payment  of  money,  or  the 
delivery  of  any  other  species  of  property.     Hanold  v.  Kaya,  835. 

NEW  TRIAL. 
AonoN   OF  Trl&l  Court  in  Setting  Aside  Verdict  not  supported  by  a 
clear  preponderance  of  evidence,   ainl  granting  a  new  trial,  should  be 
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WfUbaixMd,  unless  the  result  is  affected  by  some  other  consideratiotu 
Odbky.  Byrne,  696. 

NUISANCES. 

1.  One  Who   IIbects  and  Maintains  a  Nuisance  is  Liable   to   Suc- 

0E8srvE  Actions  for  damages  resulting  from  its  continuance,  and  he 
cannot  release  himself  from  such  liability  by  a  conveyance  of  the  prem- 
ises. But  this  liability  ceases  with  his  death,  and  a  cause  of  action  does 
not  survive  against  his  legal  representatives  for  damages  arising  from  the 
continuance  of  the  nuisance  subsequent  to  his  death.  Sloggy  v.  Dilworih, 
656. 

2.  Every  Continitance  of  Nuisance  or  Becubrencb  of  the  injury  is  an  ad- 

ditional nuisance,  forming  in  itself  the  subject-matter  of  a  new  action. 
Id. 
S.  Liability  or  Heib. — On  Death  of  Akcestob,  Right  of  Possession 
OF  Realty  is  in  Heir  or  devisee  until  the  personal  representa- 
tives assert  their  right  and  take  possession  by  virtue  of  the  statute. 
And  the  heir  or  other  person  succeeding  to  the  possession  can  only  be 
made  liable  after  notice  and  request  to  abate  a  nuisance  existing  on  the 
premises,  unless,  with  knowledge  of  its  character,  he  has  actively  inter> 
fered,  or  contributed  to  injuries  resulting  therefrom.  Id. 
See  Damaqes,  5. 

OFFICE  AND  OFFICERS. 

1.  Db  Jure  Officer,  who  has  been  kept  out  of  his  office  by  the  intrusion  of 

another  person,  may  recover,  in  an  action  on  the  case  against  such  in- 
truder, all  salary,  lawful  perquisites,  fees,  and  emoluments  which  he 
would  have  received  if  he  had  exercised  the  office,  less  the  necessary 
expenses  of  earning  them.     Bier  v.  Gorrell,  17. 

2.  Statute  of  Limitations.  —  Officer  de  Jure,  wlio  has  been  kept  out  of 

his  office  by  an  intruder,  may  recover,  in  an  action  on  the  case  against 
the  latter,  all  profits  received  from  the  office  within  five  years  prior  to 
the  commencement  of  the  action,  but  not  those  received  before  that  time. 
Id. 

OFFICIAL  BONDS. 

1.  Sureties  on  cannot  Set  up  Laches  or  Omissions  of  Other  Officer  of 
the  state  as  a  ground  of  discharge  of  their  own  liability;  nor  is  the  in- 
eligibility or  disqualification  of  their  principal  any  defense  to  an  ac- 
tion against  them  on  his  bond.     State  v.  Poxoell,  522. 

SL  Certified  Extracts  from  Books  of  Auditor  of  Public  Accounts  are 
Admissible  in  evidence  in  an  action  on  the  bond  of  a  defaulting  tax 
collector,  and,  as  public  records  kept  under  the  requirements  of  the  law, 
they  furnish  full  pnmafack  proof.     Id, 

%.  Tax  Collector  is  Properly  Charged  with  Sum  Total  of  Tax  Rolls 
AND  Licenses,  which  he  can  only  oflfset  by  legal  vouchers  for  legal  pay- 
ments, and  by  a  delinquent  list  in  due  form.  He  is  presumed  to  have 
collected  all  that  is  on  his  roll  and  his  number  of  licenses.     Id. 

4.  Tax  Collector  and  his  Sureties  cannot  Claim  Credits  not  En- 
tered IN  Auditor's  Account.  They  are  required  by  law  to  make 
their  settlements  with  the  auditor,  and  to  see  that  any  ofiEseta  to  which 
they  are  entitled  are  entered  on  his  books,  and  if  they  fail  to  do  so,  the}^ 
must  sufiFer  the  loss.     Id. 
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8.  Patmshts  by  Tax  Collbctor  on  Aocoottt  o»  Prscbdwo  Yeavs  wnx 
NOT  Rklbasb  Hia  ScRETiES  from  liablity  for  moneya  collected  hj  him 
daring  the  term  for  which  they  arc  bound.  Snch  an  application  of  the 
funds  collected  by  him  id  as  much  a  misappropriation  as  if  he  bad  used 
them  ia  the  payment  of  hia  private  debts.    Id. 

t.  Power  of  Attorney  to  Bind  Constituent  on  "any  bond  whatsoever  "  is 
an  express  and  special  authority  to  bind  the  constitnent  on  a  particnlar 
bond.  The  term  "special,"  as  used  in  the  code,  does  uot  require  aepe- 
oial  antbority  for  each  particular  act     Id. 

ORDINANCES. 
See  MtTMioiPAL  CoRFORAXioira,  1-8. 

PAROL  EVIDENCE. 
See  Elections,  10,  13,  14,  25,  81. 

PASSENGERS. 
See  Rahaoad  CoMPANna,  1>18. 

PAYMENT. 

1.  ▲ppuoation  07  Payhsni'3.  —  The  right  of  a  creditor  to  apply  payment 
made  to  him  by  his  debtor  to  one  claim  rather  than  another  is  con- 
fined to  cases  of  voluntary  payments.  Orlean*  County  NcUkmal  Bank  r. 
Moore^  775. 

8.  Voluntary  Payment,  What  is  not.  —  Moneys  realized  from  a  fore* 
closure  sale  are  not  voluntary  payments,  although  the  mortgage  foreclosed 
was  voluntarily  made.    Id. 

8.  Application  of  Payment  Realized  by  a  Judicial  Sale,  where  the  judg- 
ment included  several  distinct  demands,  must  be  among  such  demands 
pro  rata,  and  the  creditor  has  no  right  to  elect  to  appropriate  such  pay« 
ment  to  the  satisfaction  of  one  of  such  demands  in  preference  to  another. 
Id. 

i.  Appropriation  of.  —  When  there  is  a  Continuous  Account,  consist- 
ing of  many  items,  if  no  appropriation  of  payments  is  made  by  either 
party,  they  will  be  applied  according  to  the  priority  of  time.  The  item 
of  earliest  date  will  be  discharged,  or  so  far  satisfied  as  the  first  pay- 
ment may  extend,  and  in  this  order  will  every  payment  be  appropri- 
ated.    WilUa  V.  Mclntyie,  574. 

6.  Where  neither  Party  Makes  Appropriation  of  Payments,  until 
the  rights  of  third  persons  holding  under  the  debtor  are  such  as  might 
be  enforced  against  him,  the  creditor  cannot  thereafter  so  appropriate 
payments  as  to  affect  such  rights,  if,  by  a  different  appropriation,  they 
can  be  protected.     Id. 

6.  Right  of  Debtor  to  have  Payments  Made  on  Account  Appropriated 

to  specific  items  will  be  denied,  when  this  becomes  necessary  for  the  pro- 
tection of  one  having  equities  against  the  debtor,  such  as  would  authorize 
against  him  a  decree  for  the  specific  performance  of  a  verbal  gift  of 
land.     /d. 

7.  Usurious  Loan  —  Subsequent  Security  —  Application  of  Payments.  — 

Where  loan  is  originally  usurious,  the  plea  and  proof  of  usury  applies  to 
every  subsequent  security,  and  when  the  proof  of  usury  is  sufficient,  the 
court  will  apply  all  payments  of  interest  upon  such  loan  as  a  pajoMat 
pro  tanto  of  the  principal.     Knox  v.  Williams,  220. 
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PERSONAL  INJURIES. 
See  Damages,  3;  Highways,  1-6. 

PERSONAL  PROPERTY. 

1.  At  Common  Law,  Finder  of  Lost  Property  has  Valid  Ci.aim  thereto 
against  all  the  world  except  the  true  owner,  and  was  boond  to  hold  it  for 
the  owner,  and  was  liable  for  misdelivery.  This  rule  is  modified  by  the 
provisions  of  the  Oregon  Code,  sees.  3707-3711.     Sovern  v.  Toran,  293. 

t.  Strictly  Speaking,  It  is  only  Monby  or  Goods  Which  have  been  Lost 
that  can  be  said  to  be  found.  And  lost  property  is  that  which  the  owner 
has  involuntarily  parted  with,  and  not  property  which  he  has  intention* 
ally  concealed  for  safe-keeping  in  the  place  where  found.     Id. 

8.  Money  or  Goods,  when  Found,  ALTHOtron  Owner  is  Unknown,  Which 
has  been  Hidden  in  the  earth  by  him  for  safe-keeping,  is  not  property 
of  which  he  has  involuntarily  parted  with  the  possession,  or  lost  prop- 
perty,  to  which  the  provisions  of  the  Oregon  statute  as  to  lost  property 
(Code,  sees.  3707-371 1 )  are  applicable;  and  in  such  case,  if  the  finder  under- 
takes to  treat  or  deal  with  it  as  lost  property,  his  acta  thereby  will  not 
impair  the  title  of  the  true  owner,  or  defeat  his  right  to  recover  it.     Id. 

4.  Where   One  Finds  Money  Hid  in  the  earth,  and  the  surroundings 

evidence  that  it  was  intentionally  deposited  in  the  place  found  for  safe- 
keeping, but  the  finder,  not  knowing  to  whom  it  belonged,  and  there 
being  no  marks  on  it,  or  other  indication  by  which  the  owner  could  he 
known,  treats  it  as  subject  to  the  provisions  of  the  statute  as  to  lost 
property,  and  acting  in  good  faith,  pursuant  to  the  statute,  delivers  it  as 
therein  prescribed,  he  is  not  liable  for  a  conversion  of  the  money.     Id. 

PLEADING  AND  PRACTICE. 

1.  In  AN  Action  on  Guaranty  Contract,  where  the  petition  contains  suffi- 
cient allegations  of  the  purpose  and  intent  of  the  parties  in  entering 
into  the  contract,  it  should  not  contain  letters  from  the  guarantor  writ- 
ten before  and  after  the  execution  of  the  guaranty.  Such  letters  will  be 
stricken  out  on  motion,  though  admissible  in  evidence  to  show  the  cir- 
cumstances under  which  the  agreement  was  executed,  as  well  as  to  aid 
in  its  construction.     Coquillard  v.  Hovey,  134. 

t.  Transcript  on  Appeal.  —  Immaterial  Matters,  as  copy  of  summons, 
and  the  return  thereof,  or  other  pleadings  or  matter  not  relied  upon  and 
not  objected  to,  should  not  be  included  in  the  transcript,  and  where 
unnecessary  matters  are  inserted  therein,  the  costs  of  the  same  will  be 
taxed  to  the  party  at  fault,  if  the  proper  motion  is  made.  Winkler  v. 
Boeder,  155. 

5.  Where  Answer  is  a  General  Denial,  and  the  only  issue  is  the  truth 

of  the  allegations  of  the  petition,  an  oflfer  by  defendant  to  introduce 
affirmative  proof  on  cross-examination  is  properly  refused.  Id. 
4.  Trial  Courts  should  not  Instruct  Juries  by  Reading  to  Them  an 
opinion  of  the  court  in  another  case.  If  they  desire  to  adopt  such  opin- 
ion as  the  law  of  the  case,  they  should  copy  from  it  the  portions  that 
are  applicable,  and  deliver  them  as  their  own  opinion  of  the  law.  Sieto- 
art  V.  Hunter,  267. 

6.  Statute  of  Limitations  —  Amended  Declaration. — Where  separate 

causes  of  action  are  set  up  in  separate  counts,  and  defendant  pleads 
the  statute  to  the  whole  declaration,  plaintiff  is  entitled  to  recover  if 
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one  of  his  catises  of  action  is  not  within  the  bar;  and  where  the  origfnel 
declaration  coanta  upon  the  negligence  of  the  engineer,  and  the  amended 
declaration  also  alleges  separately  and  in  addition  the  negligence  of  the 
flagman,  which  latter,  if  a  new  cause  of  action,  might  have  come  within 
the  statutory  bar;  the  defendant  to  avail  himself  of  such  bar  must  plead 
separately  to  that  portion  of  the  declaration  which  has  reference  to  the 
negligence  of  the  flagman.  Pennsylvania  Co.  v.  Sloan,  337. 
C  Action  for  Conversion. —Genkral  Rule  i.s  that  Antthiko  Which 
Tends  to  Controvert  directly  tlio  allegations  in  the  complaint  may 
be  shown  under  the  general  denial.  And  where  the  complaint  in  an 
action  for  the  conversion  of  personal  property  simply  alleges  title  in  the 
plaintiff",  without  staisng  how  he  acquired  it,  the  defendant  may  show, 
under  a  general  denial,  that  the  sale  under  which  the  plaintiff  claims 
title  was  void,  so  as  to  pass  no  title,  by  reason  of  fraad,  and  his  rescis- 
flion  of  the  sale  and  retaking  of  the  property.  Johtuon  v.  OtwtUd,  698. 
See  Equity,  9-11. 

PRESUMPTIONS. 
See  Criminal  Law,  16;  Eleotions,  8. 

PRINCIPALS. 

See  CONSFIRACT,  1;  iNDICmcSKT,  1»  4. 

PROMISSORY   NOTES. 
See  Negotiable  Instkuhents. 

QUO  WARRANTO. 
Li  Quo  Wabkaitto  Proceeding  aoainst  Corporation  itself,  for  misuser 
or  non-user  of  its  corporate  franchises,  it  is  the  only  necessary  party  de- 
fendant in  the  case.  But  if  judgment  of  ouster  is  rendered,  or  the  char- 
ter vacated  or  set  aside,  the  rights  of  all  parties  against  the  defendant 
will  be  protected.  State  ex  rel.  Attorney -Oeneral  v.  Atchiaon  etc.  S.  R. 
Co.,  165. 

RAILROAD  COMPANIES. 

1.  Passenoebs  are  not  Required  to  Know  the  rules  and  regulations  made 

by  the  directors  of  the  company  for  the  control  of  the  actions  of  its  agents 
and  the  management  of  its  affairs.  Hufford  v.  Grand  Rajnda  etc.  R.  R. 
Co.,  869. 

2.  Company  may  Prescribe  Rule  Requiring  All  Persons  before  Take«o 

Passage  on  its  passenger  trains  to  procure  tickets,  and  to  exhibit  them 
to  the  conductor  at  all  proper  times  to  entitle  them  to  ride,  and  in  de- 
fault thereof  to  pay  an  additional  sum,  when  it  has  furnished  the  neces- 
sary conveniences  and  facilities  to  travelers  for  procuring  tickets.  PooU 
V.  Northern  Pacific  R.  R.  Co.,  289. 

S.  If  Company  has  Failed  or  Neglected  to  Furnish  Traveler  Oppor- 
tunity to  procure  a  ticket,  and  he  applies  for  passage  or  enters  its  pas- 
senger train  without  having  such  ticket,  but  offers  to  pay  the  usual  fare, 
the  company  cannot  lawfully  reject  or  eject  him.     Id. 

A.  Any  Rule  or  Regulation  Which  Company  has  Right  to  Makk  for 
its  own  convenience,  or  the  manageuient  of  the  business,  and  which  the 
public  are  bound  to  ol>ey,  must  be  reasonable,  and  the  company  is  bound 
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to  famish  all  the  conveniences,  opportunity,  and  means  necessary  to  com- 
ply with  it.  Unless  it  does  this,  the  rule  is  unreasonable.  Id. 
6.  Engineer  Acts  wrmoDT  the  Scope  of  his  Authority  in  iNvmNo  a 
Person  to  Ride  on  the  Engine,  and  if  injury  is  suffered  by  such  per- 
son without  further  fault  on  the  part  of  the  engineer  or  other  servants  of 
the  company,  it  is  not  liable.     Chicago  etc.  li'y  Co.  v.   West,  380. 

6.  Engineer  must  Use  Reasonable  Care  in  Putting  Person  off  Engini; 

it  is  negligent  conduct  in  engineer,  for  which  his  employer  is  answer- 
able, to  direct  child  only  seven  years  old  to  get  off  engine  while  in 
motion,  although  such  child  was  wrongfully  there.     Id. 

7.  Baggage-master  has  No  Authority  to  Grant  Permission  to  Persons 

TO  Ride  on  the  cars  of  a  railway  train  which  is  in  charge  of  another 
person  at  the  time.  The  granting  of  such  permission  is  not  within  the 
scope  of  his  employment,  and  cannot  affect  the  rights  or  obligations  of 
the  company  by  which  he  is  employed,  especially  where  the  permission 
is  in  direct  violation  of  its  rules  and  regulations.  Reary  v.  Louisville, 
Neio  Orleans,  and  Texas  Railway  Company,  497. 

8.  Relation  of  Carrier  and  Passenger  does  not  Arise  betwieen  Rail- 

way Company  and  Child,  who,  without  permission  from  the  person  in 
charge  of  a  train,  enters  a  car  for  the  purpose  of  taking  a  ride  while  the 
cars  were  being  pulled  back  and  forth  at  a  railway  station,  with  the 
intention  of  removing  them  from  the  track  on  which  they  had  entered 
the  station,  and  forming  them  into  a  train  to  be  used  next  day.  Id. 
0.  Railway  Company  does  not  Owe  Same  Degree  of  Care  to  Merb 
Strangers  unlawfully  upon  its  premises  that  it  owes  to  passengers  con- 
veyed by  it.  To  such  strangers  it  is  liable  only  for  injuries  resulting 
from  its  negligent  or  tortious  acts.     Id. 

10.  One  Who  in  Panic  Leaps  from  Railway  Car  while  in  Motion,  and 
is  injured,  cannot  recover  therefor  in  an  action  against  the  company, 
where  such  panic  arose  from  causes  with  which  it  had  no  connection, 
and  in  which  it  had  no  agency.     Id. 

11.  Liability  of  Company  for  Acts  of  Porter  of  Palace  Car  Company. 
—  The  j)orter  of  a  Pullman  palace  car  must  be  regarded  as  the  ser- 
vant of  the  railroad  company  of  whose  train  such  car  is  a  part,  in  all 
matters  pertaining  to  the  safety  of  passengers  whom  it  undertakes  to 
carry  over  its  line,  and  the  company  is  liable  for  injury  received  by  one 
of  its  passengers  at  tlio  hands  of  such  porter,  where  such  passenger  was 
not  a  trespasser  upon  the  palace  car  at  the  time  the  injury  was  inflicted. 
Williams  v.  Pullman  Palace  Car  Company,  538. 

12.  Company  is  Liable  for  Wanton  and  Malicious  Assault  on  Pas- 
senger, made  by  one  of  its  servants.     Id. 

13.  Passenger  on  Railway  Train  is  not  Trespasser  on  Palace  Cab 
which  he  enters  for  the  purpose  of  asking  permission  to  wash  his  hands. 
Id. 

14.  Liability  of  Lessor  of  Railroad  does  not  Prevent  Lessee  frou 
Being  also  Liable  for  Negligence  of  its  servants  or  agents.  Perm- 
aylvania  Co.  v.  Sloan,  337. 

16,  Right  of  Recovery  for  Defendant's  Negligence  or  Carelessness  is 
Sufficiently  Set  Forth  in  Instruction,  that  "if  the  jury  believe 
from  the  evidence  that  a  flagman  of  the  defendant  improperly  and  inop- 
portunely signaled,"  etc.,  wljero  it  also  appears  that  the  words  "  care- 
le.ssly "  and  "negligently"  were  in  the  declaration,  and  a  preceding 
instruction  had  called  attention  to  the  case  of  one  person  being  put  in 
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peril  by  the  "negligence  and  misconduct**  of  another,  and  had  alao 
directed  inquiry  as  to  whether  "the  negligence  of  the  defendant"  had 
caused  the  alleged  injury.     Id. 

16.  Flaqman  07  Railroad  Company  is  Oitiltt  oy  Neoliobmob  in  Pkrvorm- 
ANCK  OP  UI3  Duty,  where  plaintiff  is  injured  in  crossing  a  track  with 
his  team  in  consequence  of  being  signaled  to  come  on  when  a  train,  un- 
seen by  him  but  which  the  flagman  was  bound  to  observe,  was  moving 
nearer  and  directly  towards  the  team.     Id. 

17.  One  Standing  upon  or  Crossing  Railroad  Track  to  Board  Moving 
Train  Which  has  Left  Station  is  not  in  a  position  that  makes  the 
railroad  company  a  guarantor  of  his  safety,  or  exempts  him  from  the 
obligation  of  using  proper  care  for  his  self -protection,  although  passen- 
gers crossing  the  track  at  a  station,  to  board  or  leave  a  train  halted  for 
that  purpose,  are  not  held  to  the  exercise  of  the  same  caro  and  vigilance 
that  are  ordinarily  exacted  from  persons  crossing  railroad  tracks;  but 
are  authoriztd  to  assume  that  the  company  will  so  regulate  its  trains 
that  they  will  be  safe  from  harm  on  th9  track  which  they  are  thus  in- 
vited and  required  to  cross.  Weeks  v.  New  Orleana,  Spanish  Fort,  and 
Lake  Railroad  Company,  560. 

18.  Attempt  to  Board  Moving  Railroad  Train  is  Such  Contributory 
Negligence  as  will  oar  a  recovery  for  injuries  received  in  making 
such  attempt.     Id. 

19.  One  Who  Stands  on  Railroad  Track  in  Pull  View  of  Approaching 
Train,  which  rings  its  b«ll  and  blows  its  whistle,  without  using  his 
senses  to  guard  against  the  danger  to  which  he  is  exposed,  being  ab- 
sorbed in  an  effort  to  board  a  moving  train,  is  guilty  of  such  contribu- 
tory negligence  as  will  bar  a  recovery.     Id. 

20.  Adoption  of  New  Appliances.  —  It  is  not  the  duty  of  a  railroad  com- 
pany to  discard  reasonably  safe  machinery,  and  to  adopt  a  new  device 
for  the  safety  of  its  employees,  until  by  its  general  and  continued  use, 
or  otherwise,  its  superiority  has  been  established.  Chilf,  Colorado,  and 
Santa  F«  Railwaij  Company  v.   Walker,  582. 

21.  Admissibility  of  Evidence  as  to  New  Appliances  to  Secure  Safety 
OF  Persons  on  Railroad  Track.— A  boy  while  walking  along  a  railroad 
track,  which  was  laid  in  a  public  street,  where  pedestrians  were  accus- 
tomed to  pass,  had  his  foot  caught  between  the  rails  of  a  switch,  and 
was  run  over  by  a  train  of  the  company.  In  an  action  against  the  com- 
pany to  recover  damages  for  the  injury  thereby  sustained,  evidence  that 
•  simple  appliance  by  which  the  danger  of  being  thus  caught  imd  injured 
was  obviated  had  been  in  use  on  a  few  railroads  in  a  distant  part  of 
the  country  for  four  or  live  years  is  admi^ible,  in  connection  with 
other  evidence  in  tiie  case,  that  at  the  place  where  the  accident  occurred 
there  were  no  sidewalks,  that  no  safeguards  were  used  by  the  defend- 
ant, and  that  without  isome  guard  the  track  was  dangerous  to  brake- 
men  and  also  to  pedestrians  passing  over  it.     Id. 

28,  Company  is  Bou.nd  to  Use  a  Ueurek  of  Caution  Corresponding 
to  the  danger  of  operating  its  trains  over  the  street  of  a  city,  when,  by 
reason  of  the  absenca  of  sidewalks,  pcrsous  might  be  expected  to  walk 
along  and  across  ilie  tracks.     Id. 

23.  Although  It  might  not  be  Statutory  Duty  of  Railhoad  Cojjpanyto 
SlO.NAL  the  approach  of  a  train  as  required  at  a  pubiio  crossing,  at  a 
poiuL  wierc  it  permits  the  user  by  the  public  of  a  path  crossing  itstrack* 
yet  the  failure  to  do  so  tuiglit,  iu  view  of  the  facta,  constitnte  negligence. 
Houston  etc  B'y  Co.  t.  Boour,  616. 
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24.  Stakino  or  Oars  Across  Highway  in  the  Railroad  CobipantV 
Yard  is  not  an  Unlawful  Act,  nor  is  it  negligence  per  ««.  Kelly  v.. 
Michigan  Ceni.  B.  R.  Co.,  876. 

26.  Highway-crossings.  —  Right  of  public  in  a  highway  crossing  a  rail- 
road is  simply  a  right  of  passage  across  the  railroad.  The  highway-cross- 
ing is  for  the  purpose  of  passage  from  one  side  of  the  railroad  to  the 
other,  and  any  other  use  thereof,  whether  between  the  tracks  or  be- 
tween the  rails,  is  unwarranted.    Id. 

26.  Trespasser  on  Track.  —  One  entering  upon  or  traveling  along  the 
right  of  way  of  a  railroad  company  is  a  trespasser,  and  does  not  cease  io 
be  such  when  he  has  reached  a  point  where  such  right  of  way  is  inter- 
sected by  a  public  street;  and  the  company  owes  him  no  higher  care  or 
duty  at  such  intersection  than  at  other  points  along  its  railroad.  He 
therefore  cannot  recover  for  injuries  sustained  at  such  intersection  from 
a  car  which  is  being  staked  along  the  track  in  such  right  of  way.     Id. 

27.  Railroad  Track  Itself  is  Warning  of  Danger  to  all  who  go  upon  it^ 
and  a  person  about  to  cross  is  bound  to  look  and  listen,  if  by  so  doing  lie 
can  discover  the  proximity  of  a  moving  train,  and  the  omission  to  do  so 
is  an  omission  of  ordinary  care,  which  will  prevent  his  recovering  for  an 
injury  which  might  have  been  avoided  if  he  had  used  his  faculties  of 
sight  and  hearing.  Such  conduct  is  of  itself  negligence.  Mynning  v. 
Detroit  etc.  R.  R.  Co.,  804. 

28.  Presumption  of  Law  is,  that  Person  Killed  at  Crossing  did  Stof- 
and  look  and  listen,  and  such  presumption  will  prevail  in  the  absenca- 
of  direct  testimony  on  the  subject;  but  where  there  isafl^mative,  direct, 
and  creditable  testimony  to  the  contrary,  the  presumption  is  rebutted 
and  displaced.     Id. 

29.  Contributory  Negligence  —  Accident  at  Crossing  RESxOiTiNG  in 
Death.  —  Testimony  that  the  deceased  was  a  man  possessed  of  ordi- 
nary faculties;  that  he  was  acquainted  with  a  certain  railroad-crossingj 
that  on  a  dark  and  stormy  evening  he  walked  at  a  rapid  pace  towards 
and  upon  the  crossing,  without  checking  his  speed,  or  stopping,  or  look- 
ing, or  listening,  or  taking  any  precaution  whatever  to  ascertain  whether 
a  train  was  about  to  pass;  that  others,  who  were  about  to  cross,  with  no  • 
better  opportunities  for  observation,  saw  and  heard  the  train;  that  he 
stepped  upon  the  crossing,  and  was  struck  and  killed  by  the  train,  — 
shows  such  contributory  negligence  on  the  part  of  the  deceased  aa  pre- 
vents a  recovery  by  his  administrator,  and  the  trial  judge  should  hava 
directed  a  verdict  for  the  defendant.      Id. 

SO.  Company  is  Liable  to  its  Section-foreman  for  injuries  received 
by  him,  where,  having  informed  the  company  of  the  unsafe  condition 
of  the  road-bed,  he  was  furnished  with  no  material  to  repair  it,  and 
afterwards  the  road  was  broken  up  by  a  passing  train,  and  the  fore- 
man, while  subsequently  passing  that  part  of  the  road  in  a  hand-car,  in 
the  performance  of  his  duties,  in  ignorance  of  the  recent  accident,  and 
while  exercising  due  care,  sustained  the  injury  complained  of  by  reason 
of  the  broken  road.     Oulfetc.  R'y  Co.  v.  Donnelly,  608. 

81.  Non-liability  for  Injury  to  EImployee  of  Another  Company.  — 
The  plaintiff  was  injured  by  reason  of  a  defect  in  one  of  the  defend- 
ant's freight-cars,  but  at  the  time  of  the  injury  was  not  in  the  de- 
fendant's service,  but  in  that  of  another  company  then  using  the  car 
in  its  own  business.  The  car  had  been  sent  over  the  road  of  the  latter 
company,  which  conuect^  with  that  of  the  defendant,  consigned  to  £& 
Am.  St.  Rep.,  Vol.  VIII.  — C3 
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'pomt  ia  another  state;  but  on  its  retnm  it  was  transferred  beyond  th« 
-point  of  junction  at  which  it  shonld  havo  been  returned  to  the  defendant, 
And  was  loaded  with  freight  consigned  to  a  distant  point  on  such  connect- 
ing road.  The  plaintiff  was  injured  while  attempting  to  ascend  the  lad- 
■der  of  the  car,  a  round  of  which  was  defectively  attached.  Under  this 
state  of  facts,  the  defendant  owed  the  plaintiff  no  duty  in  respect  to  the 
condition  of  the  car  growing  out  of  contract,  or  otherwise,  and  could  not 
be  held  liable  in  this  action  for  the  injury  so  sustained  by  the  plaintiff. 
Sawyer  v.  MinneapoHs  and  St.  Louia  R'y  Co.,  648. 

32.  CONSOUDATION  OF  RaILB0AD3  —  CONSTEUCTION  0»  StaTUTB. — The 
Nebraska  statute,  which  provides  when  ,and  how  railroad  companies  may 
consolidate,  authorizes  the  consolidation  of  two  lines  of  railway  only 
where  the  lines  thus  consolidated  will  form  one  continuous  railroad. 
State  ex  rel.  Attorney-General  v.  AUhiaon  cfc  N.  li.  R.  Co.,  166. 

.^.  Onk  Railroad  Aidino  Another  ix  Coxstrttctino  Road  —  Lsabiko 
Railroad  —  Construction  of  Statute. —  Under  the  Nebraska  statute, 
the  authority  of  one  company  to  aid  another  in  the  construction  of  iti 
railroad  is  for  the  purpose  of  making  connection  between  the  two  roads; 
and  the  right  of  any  company  to  lease  or  purchase  a  railroad  constructed 
by  another  company  relates  only  to  cases  where  the  two  lines  would  be 
continuous  and  connected.     Id. 

34.  Railboad  hat  not  Lease  its  Road  to  Another  Company  unless  spe- 
cially authorized  by  charter  or  aided  by  legislative  authority,  and  in  the 
latter  case  the  exact  statute  relied  on  as  granting  such  authority  tnust  be 
pointed  out;  nor  may  one  railroad  make  a  contract  to  receive  and  operate 
the  road,  franchises,  and  property  of  another  corporation  without  simi* 
lar  authority.    Id. 

96.  COICPANT     IS    QUILTT     OF     MISUSER     AND    NON-USER    OF    FrANOHZBU, 

AND  Such  Franchises  ark  Surject  to  Forfeiture,  where  it  aurren* 
ders  all  its  powers,  rights,  and  franchises  to  another  corporation  by  an 
unauthorized  lease  extending  over  a  long  period  of  time.  Id. 
36.  Consolidation  of  Railroads.  —  The  Constitution  of  Kebvaska  abso- 
lutely prohibits  the  consolidation  of  parallel  and  competing  lines  of  rail- 
road; the  word  "consolidate"  being  used  in  the  sense  of  join  or  unite, 
and  the  prohibition  against  such  joinder  is  a  prohibition  against  leasing 
each  roads.     Id. 

97.  Corporation,  although  Organized  Prior  to  Adoption  of  Con- 
STTTunoN,  13  Surject  to  Proviso  therein  restricting  parallel  and 
competing  lines  of  road  from  consolidating  or  from  leasing  such  roads, 
where  such  corporation  was  organized  for  the  special  purpose  of  building 
«  competing  line  of  road,  and  had  no  authority  under  the  statute  to 
make  a  lease,  and  was  deprived  of  no  rights  by  the  constitutional  pro- 
vision.    Id. 

38.  Construction  of  Constitutional  Provision.  —  Section  6,  article  11, 
of  the  constitution  of  Nebrasksi,  was  intended  to  restrict  the  issue  of 
stock  and  bonds  by  a  railroad  corporation  to  the  actual  consideration 
received.  One  of  the  objects  of  the  provision  was  to  enable  all  parties 
-to  know  the  actual  cost  of  all  railroads  within  the  state,  so  that  the  legis- 
lature, in  providing  for  taxing  them  and  regulating  the  charges  for 
transportation  of  persons  and  property,  might  be  enabled  to  do  so  ad- 
▼iaedly,  and  pass  laws  which  should  be  just  alike  to  the  railroad  com- 
panies, the  public,  and  individuals.  Id. 
S«e  Carriers. 
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HAPS. 
8ae  OHnoNAii  Law,  IS. 

RECEIVERS. 
)foBKlON  RaonYKR. —  Where  the  parties  to  an  action  reside  in  one  state, 
the  conrt  of  that  state  has  power  to  appoint  a  receiver  to  take  possession 
of  the  property  of  the  defendant  in  another  state;  but  such  coart  haa  no 
power  to  remove  or  canse  to  be  removed  personal  property  from  another 
state,  so  as  to  bring  it  within  the  jurisdiction  of  the  state  in  which  the 
court  sits  which  has  appointed  the  receiver.     StraugJum  v.  Hdllwood,  29. 

RELIGIOUS  SOCIETIES. 

1.  Gkatuitotts  Pboiose  oaknot  be  Envoroed  bt  Action,  however  worthy 

the  object  intended  to  be  promoted.  Presbyterian  Chttrch  of  A  Ibany  v. 
Cooper,  767. 

2.  SXTBSORIFTION  WHKREBT  THE  SxTBSCRIBERS  AoKEE  TO  PaT  A  CERTAIN  SuM 

TO  THE  Trustees  of  a  Church,  to  be  Used  to  Discharge  a  Mort- 
OAGE  THEREON,  reciting  a  nominal  consideration,  which  in  fact  was 
not  paid,  is  a  mere  gratuitous  promise,  not  enforceable  by  action,  unless 
the  trustees  assume  some  duty  or  obligation  on  their  part,  other  than 
the  duty  to  apply  the  money,  if  paid,  to  the  object  contemplated  by  the 
subscribers.     Id. 

See  Evidence,  11-13. 

RESERVATIONS. 
See  Deeds,  3. 

RIPARIAN  RIGHTS. 

1.  TiTLK  TO  Soil  under  Water  and  beyond  Low-water  Mark  of  a 
navigable  stream  or  lake  is  in  the  state,  and  a  deed  of  conveyance  exe- 
cuted by  the  owner  of  the  abutting  shore,  purporting  to  convey  such 
soil,  is  wholly  inoperative.  Lake  Stcperior  Land  Company  v,  Ehnerson, 
679. 

ti  Only  Rights  Which  Riparian  Owner  can  have  beyond  Low-wateb 
Mare  are  certain  riparian  rights  incident  to  land  bordering  upon  nav- 
igable water.  Such  rights  exist  Jure  naturae,  and  cannot  be  severed  and 
transferred  apart  from  the  abutting  shore,  so  as  to  become  rights  in 
gross.     Id. 

8.  Riparian  Rights  Incident  or  Appurtenant  to  no  land  cannot  exist.  Id, 

SABBATH-BREAKING. 
See  Criminal  Law,  7. 

SALE. 
Balk  of  Judgment  Implies  Warranty  of  Existenob  of  Debt  evidenced 
by  the  judgment,  at  the  time  of  the  transfer,  and  if  the  judgment  was 
not  then  in  existence  as  a  claim,  the  vendor  will  be  bound  to  restore  the 
price  to  the  purchaser.     Johnson  v.  Boice,  528. 
See  Homestead,  5. 
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SCHOOLS. 

1.  Thx  CoNSTmrnoN  or  Illinois  Declares  aoainst  thi  Uss  or  Pcbuo 

Funds  to  Aid  Sectarian  Schools,  independently  of  the  question 
whether  there  is  or  is  not  a  consideration  furnished  in  return  for  the 
fuuds  80  used.     County  qfCook  v.  Indtutrial  School,  386. 

2.  School   is   Sectarian,  and  Comes  within  Constitutional  Pno\THioN 

THAT  Public  Funds  shall  not  be  Paid  out  in  Aid  or  Ant  Sec- 
tarian Purpose,  or  in  aid  of  any  school,  etc.,  controlled  by  any  church, 
where  such  school  is  a  corporation  organized  as  au  industrial  school  for 
girls,  but  does  not  lease  or  own  any  building,  although  its  charter 
contemplates  that  it  shall  have  a  situs,  uor  otherwise  comply  with  the 
provisions  of  its  act  of  incorporation,  but  places  all  girls  notninally  com- 
mitted to  it  under  the  sole  charge,  care,  and  control  of  two  institutions 
controlled  by  a  church,  where  they  are  taught,  maintained,  and  clothed 
by  them  alone,  and  in  which  institutions  the  inmates,  although  uot 
obliged  to  receive  instructions  iu  the  Romish  faith,  are  yet  taught  no 
other  faith  or  creed;  and  in  such  case  a  suit  to  recover  for  tuition  and 
clothing  furnished  girls  so  placed  cannot  be  maintained  against  the 
county.     Id. 

8.  To  Show  that  a  School  is  Controlled  by  a  Church,  Evidenck  is  Ad- 
missible that  a  judge  of  the  superior  court  went  to  the  place  where  an 
industrial  school  was  alleged  to  be  carried  on,  and  was  refused  admit- 
tance unless  he  should  first  obtain  a  permit  from  a  bishop  or  member  of 
the  Romish  church,  it  appearing  that  such  judge  was  authorized  to  com- 
mit girls  to  an  industrial  school,  and  that  books  containing  copies  of  the 
warrants  of  commitments  were  required  to  be  kept  therein.     Id. 

4.  Impeaching  Collaterally  the  Organization  of  De  Facto  Corporation 
—  Quo  Warranto.  —  If  an  industrial  school  that  has  availed  itself  of 
the  provisions  of  the  statute  of  Illinois  —  providing  for  the  payment  of 
moneys  to  such  schools  —  is  guilty  of  the  misuse  or  non-use  of  its  powers, 
and  brings  suit  against  a  county  upon  a  contract  which  the  latter  can 
lawfully  make,  perhaps  a  defense  cannot  be  maintained  solely  upon  the 
ground  that  the  school  is  violating  its  charter;  the  proper  proceeding  to 
test  that  question  may  be  quo  toarranto.  But  if  the  contract  sued  on  is  a 
contract  to  pay  money  out  of  the  public  funds  in  aid  of  a  sectarian  pur- 
pose, it  is  absolutely  void  under  the  constitution.     Id. 

6.  Constitution  Controls  in  Preference  to  Statxtte,  where  the  statute 
directs  a  county  board  to  pay  money  to  au  industrial  school,  and  the 
oonstitntion,  in  a  self-executing  provision,  directs  the  county  board  not 
to  pay  money  to  such  school  when  controlled  by  a  church.     Id, 

SECONDARY   EVIDENCK 
See  Elections,  41. 

SECURITY   FOR  COSTS. 
See  Costs. 

SEDUCTION. 
See  Criminal  Law,  10-14. 

SELF-DEFENSK 
See  Homicide,  8,  10-13,  18-21;  Instbuctionb,  i,  6. 
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SERVANTS. 
See  Master  and  Sbkyaiti. 

SHERIFF. 
Ha3  No  Authority  in  Texas  to  Servb  Capias  beyond  the  limits  of  hia 
county.     Jones  v.  State,  454. 

See  Executions,  2. 

SIDEWALKS. 
See  Municipal  Corporations,  4-7. 

SLEEPING-CAR  COMPANY. 
See  Carriers,  1-3;  Railroad  Companies,  11-13. 

SPECIFIC  PERFORMANCE. 

1.  Defect  in  Title.  —  If  a   vendee  has  purchased   land   and    received  a 

conveyance  of  general  warranty,  he  will  not  be  required  to  pay  all  the 
purchase  price,  if  the  title  is  defective,  or  part  of  the  land  is  claimed 
by  other  parties.  Upon  proof  of  the  defect  in  the  title,  lie  will  not  be 
required  to  pay  the  purchase  price  until  such  defect  is  removed,  or  a 
proper  abatement  in  such  price  is  decreed,  if  he  insists  on  having  that 
part  of  the  land  for  which  a  perfect  title  can  be  given.  Heavner  v. 
Morgan,  55. 

2.  Defect    in    Title — Abatement  in   Price. — Where,  under  a  bill  for 

specific  performance,  it  is  questionable  whether  the  vendor  had  title  to 
part  of  the  land  he  sold,  the  vendee  claiming  an  abatement  for  the  loss 
of  land  to  which  he  cannot  have  title,  the  court  will  not  fix  the  aver- 
age price  per  acre  of  the  entire  tract  sold  as  the  rule  of  abatement,  but 
will  adopt  aa  the  measure  of  abatement  such  portion  of  the  purchase 
price  aa  the  relative  value  of  the  land  lost  bears  to  the  purchase  price 
of  the  whole  tract.  Id. 
8.  Defect  in  Title.  —  When,  in  a  suit  to  enforce  a  vendor's  lien,  the 
answer  resists  payment  on  the  ground  that  part  of  the  land  is  claimed 
and  held  by  certain  parties  by  title  paramount,  unless  such  answer 
shows  on  its  face  that  pnma  facie  the  title  is  defective,  it  is  not 
sufficient;  but  if  it  does  show  this,  the  plaintiff  cannot  reply  specific- 
ally, but  must  amend  his  bill,  and  make  all  such  parties  who  set 
up  such  bona  fidt  claims  defendants  to  his  bill,  and  show  by  his  bill,  if 
he  can,  that  his  title  is  clear  and  valid.  If  he  does  not  intend  to  insist 
on  title  as  against  the  defendants,  or  any  of  them,  who  are  claiming  hia 
land,  or  part  thereof,  as  shown  by  the  answer,  let  him  say  so  in  his  bill, 
and  he  need  not  make  such  parties  defendants;  but  he  will  not  bo  per- 
mitted to  require  defendant,  who  is  the  purchaser,  to  pay  for  any  land 
to  which  the  said  third  party  appears  to  have  had  a  good  title,  but  which 
the  court  thinks  has  been  lost  by  adverse  possession,  unless  such  party  is 
a  defendant  to  the  suit.  If  the  claim  of  such  third  party  to  the  land  sold 
to  the  vendee  is  based  on  sucli  grounds  as  will  put  a  reasonable  man  in 
just  apprehension  of  losing  his  land,  such  claimant  should  be  made  de- 
fendant to  the  suit,  that  the  rights  of  all  parties  may  be  protected.     Id, 

STATE. 
See  Costs,  1-3. 
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STATUTE  OF  LIMITATIONa 

1.  WILL  Rvir  nr  Favor  or  Villages  and  Cmss,  and  will  bar  action  on 
Tillage  warrant.     Arapahoe  Village  v.  Albee,  202. 

S.  Lkasb  to  DEncNDANTS.  —  In  ejectment  to  recover  a  strip  of  inclosed  land, 
the  fact  that  defendant  had  leased  from  plitintifTs  grantor  a  piece  of  nn- 
inclosed  land  adjacent  to  the  disputed  strip,  for  a  long  time  prior  to  the 
bringing  of  said  action,  does  not  affect  the  right  of  the  defendant  under 
the  statute  of  limitations,  the  intent  being  to  lease  only  the  uninclosed 
tract.     Tex  v.  PJtig,  231. 

STATUTES. 
Whsri  Leoislatubs  uy  One  State  Adopts  Statute  of  Another  State, 
the  construction  of  which  has  been  judicially  determined  in  the  latter, 
a  presumption  arises,  to  be  considered  in  connection  with  other  princi- 
ples of  construction,  that  the  legislature  intended  to  adopt  the  statute 
with  that  settled  construction.  NkoUet  National  Bank  v.  City  Bank,  G43. 
See  Appeal,  7. 

SUBSCRIPTIONS. 
See  Religious  Societies,  1,  2. 

SUPPLEMENTAL  BILL. 
See  Equity,  9-11. 

SURETYSHIP. 

1.    T,iAWTT.rrv  OF  SURETT  ON  BOND  WHERE  PRIOR  SIGNATURES  OF  Co-SURETIRS 

ABM  Forgeries  —  Instructions.  —  A  surety  who  signs  an  obligation 
after  the  names  of  others  admits  without  warranty  the  genuineness  of 
those  signatures,  and  if  the  principal's  or  the  co-sureties'  names  be  forged 
without  his  knowledge  and  without  complicity  of  the  holder,  it  is  no  de- 
fense to  the  surety  that  he  believed  such  signatures  were  genuine;  and 
tax  instruction  or  inference  from  the  court  to  the  jury  that  such  surety 
was  liable  to  suffer  from  a  mistaken  belief  of  the  genuineness  of  such 
signatures  is  error.     Lombard  v.  Mayberry,  234. 

t.  Instructions  as  to  Principal's  Complicity  in  Fraudui.ent  Execution 
OF  Bond.  —  In  an  action  against  surety  on  bond  where  prior  signatures 
of  co-sureties  are  forged,  it  is  error  to  charge  the  jury  that  if  one  D.  "  was 
found  to  be  acting  as  agent  for  the  plaintiff  (being  his  attorney  at  law), 
and  saw  the  defendant  sign  the  bond,  and  handed  him  the  pen  with 
which  he  was  to  sign  it  and  did  sign  it,  then  that  the  defendant  was  not 
legally  bound  by  such  bond,"  since  such  act  in  itself  is  not  sufficient  to 
predicate  complicity  of  plaintiff  or  his  attorney  in  the  fraudulent  execu- 
tion of  the  bond,  and  is  too  remote  to  predicate  any  such  conclusion 
thereon.     Id. 

%.  Surety  on  Promissory  Notes  Who  Agrees  to  Pay  Them  as  his  own, 
and  does  so,  in  consideration  of  the  conveyance  to  him  by  the  maker  of 
certain  land  encumbered  by  an  unrecorded  mortgage,  of  which  the 
•nrety  had  no  actual  notice  until  after  snch  payment,  thereby  assumes 
a  new  legal  obligation,  the  payment  of  the  notes  before  notice  of  the 
encumbrancer's  equities  forming  a  sufficient  consideration  for  the  deed, 
Hanold  v.  Kayt,  835. 

See  Official  Bohds,  I,  2,  4-6. 
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TAXATION. 

L  CKwds  Bbouoht  from  Oite  State  to  Another  Become  Lawful  Objzotv- 
ov  Taxation  in  the  latter  state  the  moment  they  reach  their  destination, 
and  are  there  kept,  ready  and  offered  for  sale,  at  any  point  within  th»- 
place  of  destination;  and  it  is  immaterial  that  they  remain  unloaded  oa 
the  vessel  that  brought  them,  without  being  consigned  to  any  particular 
point  or  to  any  specially  authorized  agent.  Pittsburgh  A  S.  Coal  Co.  v. 
Bates,  519. 

2.  Designation  of  Newspaper  for  Publication  of  Delinquent  Tax; 
List,  named  in  a  resolution  of  the  board  of  county  commissionera^ 
the  "Enterprise," sufficiently  designates  the  " Glencoo  Enterprise,"  ther© 
being  no  other  newspaper  published  in  the  county  bearing  that  name, , 
and  being  in  common  speech  spoken  of  as  the  '*  Enterprise."  Kniglit  v. 
Alexander,  675. 

8.  Description  in  Published  Delinquent  Tax  List  as  follows:  "N  ^  N  E 
iSE^NEiNEiofNWi  section  23,  township  114,  range  30,  160* 
acres,"  is  not  a  sufficient  description  of  the  north  half  of  the  northeast 
quarter,  the  southeast  quarter  of  the  northeast  quarter,  and  the  north- 
east quarter  of  the  northwest  quarter  of  that  section.  In  such  a  pub- 
lication a  description  which  is  in  fact  erroneous,  and  which  is  calculated; 
to  mislead,  is  legally  insufficient  as  constructive  notice.    Id. 

TIME. 

1.  luAVf  DOES  NOT  IN  GENERAL  REGARD  FRACTIONS  OF  DaY,  exccp* 
ia  cases  where  the  hour  itself  is  matoiial,  as  where  priority  of  judg- 
ments and  the  like  is  in  question.     Mitchell  v.  Schoonover,  282. 

TOWNSHIP. 
See  Highways^  4. 

TRESPASS. 

1.  Person  has  License  to  Enter  Public  Office  of  Another  to  transact 

business  with  the  latter,  who  may  refuse  to  transact  business  with  him, 
and  may  order  him  from  the  office,  and  eject  him  in  a  reasonable  man- 
ner, if  he  refuses  to  go,  using  sufficient  force  to  meet  any  offered  resist- 
ance.    Breilenbach  v.  Trowbridge,  829. 

2.  If  One  is  Forbidden  to  Enter  Office  of  Another,  he  is  a  trespasser, 

if  he  persists  in  entering.    Id. 

8.  Person  has  Right,  in  his  Private  Business,  to  Control  It,  and  may,- 
select  such  persons  as  he  chooses  with  whom  to  transact  it,  and  can* 
prevent  whom  lie  pleases  from  entering  his  office;  and  when  a  person,, 
under  implied  license,  has  entered,  he  may  request  him  to  depart,  and! 
thereafter  he  has  no  legal  right  to  remain.    Id. 

4.  Person's  Private  Business  Office  cannot  be  Made,  against  his  willi. 
free  to  all  to  enter  and  remain,  even  upon  proper  business,  and  such  per- 
son can  admit  or  reject  whom  he  pleases.  It  is  his  own  business,  and 
the  public  have  no  rights  therein  against  his  wishes.     Id. 

6.  In  Civil  Action  for  Damages  for  Assault  and  Battkrt,  Admissions, 
Madk  by  the  defendant  in  conversation  with  the  police  joatice  beforft 
whom  he  was  tried  on  the  same  charge,  are  admissible  in  evidence,  bat 
what  the  police  justice  said  to  him  is  incompetent.    Id. 
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^.  In  Action  for  Rkcovfrt  of  BAMAtiEs  for  beino  Ejkotkd  from  Of- 
fice OF  Defendant,  where  the  plaintiff  went  to  tender  money  due  him, 
evidence  of  a  prior  offer  of  the  money  to  an  agent  of  the  defendant,  and 
that  he  refoaed  it  and  sent  the  plaintiff  to  the  defendant,  ia  a  legit- 
imate  part  of  the  transaction,  and  the  agent's  statements  are  admissible 
in  evidence.     Id. 

7.  Evidence  is  Admissible,  in  Civil  AcnoN  for  Assault  and  Battebt, 

that  the  defendant  called  the  plaintiff  a  "  d d  police-court  shyster," 

on  the  former's  trial  ou  a  criminal  charge  arising  out  of  the  same  trans- 
action, aa  showing  the  animus  of  the  defendant  towards  the  plaintiff 
but  is  incompetent  for  the  purpose  of  showing  malice  at  the  time  of 
the  assault.     Id. 

See  ExECiTTioNS,  2. 

TRIAL. 

1.  Upon  Motion  for  Change  of  Vence  on  Ground  of  Prejudice,  Evi- 
dence is  admissible  other  than  that  of  the  supporting  affiants,  and  wit- 
nesses may  bo  examined  on  both  sides  as  to  the  existence  or  non-existence 
of  "  prejudice  "  in  the  county.  Article  583  of  the  Code  of  Criminal  Pro- 
<ceduro  ot  Texas  does  not,  in  such  cases,  restrict  the  matters  to  be  inves- 
tigated  solely  to  the  credibility  and  means  of  knowledge  of  the  defend- 
ant's compurgators  in  the  application.     Meuly  v.  State,  All. 

"2.  It  13  Duty  of  Trial  Judge,  when  Requested,  before  Submission  of 
Cask  to  Jurt,  to  decide,  as  a  preliminary  question  of  law,  whether 
there  is  any  evidence  on  which  the  jury  could  properly  find  a  verdict  for 
the  party  on  whom  the  burden  of  proof  lies,  and  if  there  is  not,  he 
ought  to  withdraw  the  case  from  the  jury.  Mynning  v.  Detroit  etc. 
R.  R.  Co.,  804. 

5.  Instruction  is  Erroneous  where  there  is  no  evidence  in  the  case  to 
which  it  is  applicable;  it  is  also  erroneous  where,  although  it  states  a 
correct  principle  of  law,  yet  the  language  used  is  inexact,  obscure,  and 
therefore  misleading.     Lombard  v   Mayberry,  234. 

4.  Verdict  Arrived  at  by  Each  Jurok  Marking  a  Sum  as  Damages,  the 
total  of  which  constitutes  a  dividend,  taking  their  own  number  as  a 
divisor,  and  the  quotient  as  their  verdict,  without  prior  agreement  to 
be  bound  by  it,  will  not  be  disturbed.    Village  of  Ponca  v.  Crauford,  lH. 

USAGE  AND  CUSTOM. 
VsAOB  AND  Custom  cannot  be  Proved  to  Contravene  a  Rule  of  Law, 
or  to  alter  or  contradict  the  express  or  implied  terms  of  a  contract  free 
from  ambiguity,  nor  to  make  the  legal  rights  or  liabilities  of  the  parties 
to  a  contract  other  than  they  are  by  the  terms  thereof.  Hopper  v.  Sage, 
771. 

USURY. 
See  Payment,  7. 

VARIANCE. 
See  Indictment,  6. 

VENDOR  AND  VENDEE. 
t.  Evidence.  —  Instrument  Sef  Forth  in  Complaint,   AoKNOWiEDOiNa 
the  receipt  of  a  sum  of  money  in  part  payment  of  a  certain  described  lot, 
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is  not  a  contraot  for  the  sale  or  purchase  of  land,  Inii  a  reoeipt  only, 
subject  to  be  explained  and  supplemented  by  evidence  aUmtde.  Mc- 
Kinney  v.  Harvie,  640. 

2.  Evidence  in  the  Fabtioulab  Caae  Showino  that  the  plaintiff  acted  aa 
the  agent  of  smother  person  in  a  negotiation  for  the  purchase  of  laud.    Id. 

8.  Recovekt  Back  ov  Pttbchase-monet  Paid  by  PmtOHASEB.  —  Purchaser 
of  land  under  a  parol  contract  for  the  sale  thereof,  who  repudiates  the 
contract,  and  refuses  to  fulfill,  is  not  entitled  to  recover  an  installment 
of  purchase-money  previously  paid  by  him,  if  the  vendor  is  willing,  and 
offers  to  perform  on  his  part,  notwithstanding  the  contract  is  within  the 
statute  of  frauds.     Id. 

4.  Mistake  in  Desobiftion  of  Land.  —  Where  a  bond  for  title  incorrectly 
describes  the  land  to  be  conveyed,  the  purchaser  is  entitled,  in  a  proper 
case,  to  a  correction  of  the  bond,  and  the  mistake  may  be  established  by 
parol  evidence.    Ooff  v.  Jonea,  619. 

6.  Cancellation  or  Deed  fob  Fbaudulent  Befbesentations  bt  Vendee. 
—  Where  parties  to  a  deed  stand  on  an  equal  footing,  expressions  of 
opinion  as  to  the  value  of  the  property,  whether  true  or  false,  will  not 
constitute  fraud.  But  if  the  purchaser  resides  near  the  property,  and 
has  full  knowledge  of  its  situation  and  approximate  value,  and  the  owner 
resides  in  another  state,  without  any  knowledge  on  the  subject,  opin- 
ions as  to  value  by  the  purchaser,  which  he  knows  to  be  much  below 
the  real  value  of  the  property,  and  statements  made  by  him  that  the 
owner's  title  has  been  abrogated  by  tax  sales,  will  be  sufficient,  where 
the  property  was  purchased  for  a  grossly  inadequate  consideration,  to  set 
aside  and  cancel  the  deed.     Morgan  v.  Dinges,  121. 

6.  Cancellation  of  Deed  fob  Misrepbesentatigns  by  Vendee.  — Where 
the  purchaser  does  any  act,  or  makes  any  declaration,  with  tne  intention 
of  misleading  the  seller,  and  preventing  him  from  ascerta'ming  the  real 
situation  of  the  property,  and  at  the  same  time  conceals  from  toim  a  ma- 
terial fact  upon  which  he  relies,  and  of  which  the  vendee  has  know- 
ledge, the  latter  is  guilty  of  fraudulent  deception,  for  which  the  deed 
may  be  canceled.     Id. 

See  Specific  Pebfobmanoi. 

VENUE. 
See  Tbial,  1. 

VERDICT. 

See  Trial,  4. 

VOTERS. 
See  Elections,  23,  25.  30,  36-40. 

WARRANT. 
See  ExTBADiTioN,  1-4. 

WATERS. 
L  "  Watkbooubse,"  in  Legal  Sense  of  Term,   does  not  KsoaaABiLT 
Consist  merely  of  the  stream  as  it  flows  within  the  banks  which  form 
the  channel  in  ordinary  stages  of  water;  and  when,  in  times  of  ordinary 
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high  water,  th«  atream,  extending  beyond  its  banks,  is  aocostomed  to 
flow  down  orer  the  adjacent  lowlands  in  a  broader  bnt  still  definable 
stream,  it  baa  still  the  character  of  a  "watercourse,"  and  the  law  relat- 
ing to  watercourses  is  applicable,  rather  than  that  relating  to  mere 
surface  water.     Byrne  v.  Minneapolis  etc.  I?y  Co.,  668. 

2.  Ravine  or  Gully  Which  is  Simplt  Outlet  fob  Sukfacb  Watkb 
at  certain  seasons  of  the  year,  having  no  detined  bed  or  channel,  with 
banks  and  sides,  nor  permanent  source  of  supply,  and  no  living  or 
spring  water  ever  coursing  through  it,  cannot  be  termed  a  natural  water- 
course, and  is  not  therefore  governed  by  the  well-settled  rules  applying 
to  natural  streams.     Gregory  v.  Bitah,  797. 

8.  Easement  may  be  AcQuraED  by  Prescription,  by  Which  the  water- 
collecting  upon  the  lands  of  one  person  must  be  allowed  to  overflow  the 
lands  of  an  adjacent  proprietor.     Id. 

4.  Owner  of  Land  has  Kioht,  in  Interest  of  Good  Husbandry,  and  in 
the  improvement  and  tillage  of  his  farm,  in  good  faith,  to  fill  up  stag- 
nant pools,  Bag-holc3,  and  basins  ou  his  land,  so  that  no  water  will  accu- 
mulate or  remain  in  them,  even  if  the  water  arising  from  rain-fall  or 
melting  snows  should  thereby,  in  natural  processes,  find  its  way  to  the 
land  of  an  adjoining  owner,  and  incidentally  increase  the  flow  thereon; 
but  he  cannot,  by  artificial  drains  or  ditches,  collect  the  waters  of  such 
low  places  and  cast  them  in  a  body  upon  the  proprietor  below,  to  his 
injury.     Id. 

6.  Watercourses  —  Acrktion  to  Island  by  Avttlsiok.  — The  owner  of  an 
island  in  a  river  becomes  the  owner  of  an  acretion  formed  on  such  island 
by  an  avulsion  attached  to  the  lower  end  of  such  island  from  the  sutldcn 
washing  away  of  the  upper  end  thereof,  and  may  maintain  trespass 
against  a  stranger  for  the  injury  done  in  cutting  timber  on  the  land  thus 
formed.      Wiggenhom  v.  Kountz,  150. 

6.  Watercourses,  —  Where  Mainland  and  Island  in  a  non-navigable  river 

have  been  separately  surveyed,  and  sold  to  different  parties,  the  grantees 
of  the  mainland  do  not  by  their  grant  acquire  the  island;  they,  at  most, 
can  claim  only  to  the  center  or  thread  of  the  stream  between  the  sliore 
and  the  island.    Id. 

7.  Watercgur-ses.  —  Where  Grant  of  Mainland  and  Island  in  a  nou- 

navigablo  river  are  separate  and  distinct,  neither  grantee  can  claim 
beyond  the  calls  of  his  entry  or  patent,  the  rule  being  that  where  there 
is  a  clear  reservation  of  islands  in  a  grant  of  mainland  adjacent  to  a 
river,  either  expressly  or  by  necessary  implication,  such  islands  do  not 
pass  to  the  grantee,  and  the  Jilum  aquce  which  bounds  the  grant  is  the 
center  thread  of  the  stream  between  the  shore  and  the  island.  In  such 
case,  two  Jila  aquce  arc  established,  one  on  each  side  of  the  island.     Id. 

8.  Ice  Belongs  to  the   Owner  or  the  Soil  under  the  water  on  which  it 

forms;  and  this  rule  is  not  confined  to  ponds  forming  or  being  entirely 
upon  a  person's  premises,  but  his  riparian  ownership  of  the  bed  of  the 
stream  will  carry  with  it  the  right  to  the  ice  forming  on  the  surface  of 
inch  stream  as  far  as  his  riparian  right  to  the  soil  extends.  Bigelow  v. 
Shaw,  902. 
f .  loB.  —  Mill-owner  having  the  Right  to  the  Flow  of  Certain  Wa- 
TKK  OVER  the  Lands  OF  ANOTHER  has  no  right  to  the  ice  formed  on  such 
watar,  if  its  removal  will  not  decrease  the  capacity  of  the  mill-pond  to 
famish  water-power  to  his  mill,  and  is  no  injury  to  such  water-power.  Id, 
See  Damages,  5;  Riparlan  Rights. 
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WILLS. 

1.  EvTOOATioir  or  Will  hat  bb  Established  bt  Proyino  a  Subskqitknt 

Will  containing  a  clause  revoking  all  former  wills,  althongh  the  later 
will  has  been  lost  or  destroyed,  aud  no  part  of  its  contents  other  than 
the  clause  of  revocation  can  bo  proved.     In  re  Cunmngham,  648. 

2.  EviDKNCB  TO  Oppose  the  Probate  of  a  Will  may  consist  of  proof  of  a 

revocatory  clause  in  a  later  will  which  has  been  lost  or  destroyed,  and 
can  never  be  established  as  a  will  so  as  to  be  admitted  to  probate.    Id. 

3.  Pkeoatoky  Bequests.  —  Iv  im  a  Will  the  Testator  GrvES  the  Whol* 

of  his  property  to  his  wife,  naming  her  as  executrix,  and  then  proceed* 
as  follows:  "  If  she  find  it  always  convenient  to  pay  to  my  sister,  C.  B., 
the  sum  of  three  hundred  dollars  a  year,  and  also  to  give  my  brother, 
E.  W.,  during  his  life,  the  interest  on  ten  thousand  dollars  per  year,  I 
wish  it  to  be  done,"  —  the  executrix  is  not  at  liberty,  as  her  caprice  may 
■uggest,  to  pay  or  withhold  those  sums,  but  must  pay  them  if  her  jSnan- 
cial  circumstances  are  such  aa  to  make  it  convenient  for  her  so  to  do. 
PhiUipaY.  PMU^,iyj. 

WITNESSES. 

\,  \s  Impeacbxno  Witnesses,  the  following  rules  apply:  first,  the  inqoir/ 
must  be  restricted  to  the  general  character  of  the  party  sought  to  b« 
impeached;  second,  that  the  impeaching  witnesses  must  speak  from 
general  reputation,  and  not  from  their  private  opinions,  as  to  whether 
the  character  of  the  impeached  witness  is  good  or  bad  for  truth,  or  as  to 
whether  the  general  reputation  of  the  impeached  witness  is  such  as  to 
entitle  him  to  credit  on  oath.     Oriffin  v.  State,  460. 

2  Vnswer  Tending  to  Criminate  —  Waiver  of  Privileoe. — Where 
witness  in  his  deposition  testifies  in  chief  to  execution  of  certain  notes, 
he  does  not  therel>y  waiv-o  his  privilege  of  refusing  to  answer  on  cross- 
examination,  on  the  ground  that  his  answer  might  tend  to  criminate 
him,  as  to  whether  the  notes  were  respectively  in  the  same  condition 
at  the  time  he  was  testifying  as  they  were  when  signed  and  delivered; 
and  it  is  error  in  the  court  in  such  case  to  strike  out  such  deposition  on  the 
ground  that  witness  had,  by  so  answering  in  chief,  waived  hia  privilege. 
Lombard  v.  Mayberry,  234. 

See  Constitutional  Law,  3;  Husband  ajnd  Wifi,  4. 

WRONGFUL  AriACHMENT. 
See  Attachment,  19. 
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